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VM in primo mcx iuuentutis florc , Cardinalis Amplifflmcj ali- 
qucm mcarum iClionum mihi finem proponcndum cire ftatuc- 
rcm, vt omncs homincs quidcm dccet, nihil vtilius, nihil hone- 
ftius , nihil digniiis clfc vilum hiit , qudm vt luris prudcntix to- 
tum mc tradcrcm: vidcbain cnim homincs legc viucrc,Iegc gu- 
bcrnari , lcge ncgociari , lcgc dcmum omnia pcragcrc : & indc 
fieri emptiones, venditioncs, condudioncs,Iocationcs,pada, 6c alia multa, qui- 
bus hominum vita dirigi,& adminillrari ncccfTe cit. In qua quidcm rc vbialiquid 
profcciiTe cognoui, dccrcui & mihi, & alijs prodclTc, fiquid vnquam pro viribus 
polTcm: fic cnim diuina lcgc conftitutum eft, vt non nobis folum nati vidcamur, 
lcd & in alios, fi dctur, noftros laborcs impcndamus, & ftudia . hanc fcmpcr lc- 
gem fum fccutus, quanmm autcm fim afTccutus, aliorum fit iudicium: nam reo^ 
lum clieniclas, &: patrocinia libcntiflime fxpe fiiiccpi,& crebcrrimisconfilijsmul- 
torum caufas , & iura dcfcndi : & vt latius hoc mcum oflicium cflFundcrctur, poft 
nonnuHa Additamcnta ad Baldi confilia expcriri quoquc volui, an aliud adiumen- 
tum alfcrre poftcm , pr^fcrtim in ca Subftimtionum materia , quae vidcbatur om- 
nium ditficillima : & licet eruditifllmi fimul , & prudcntifllimi viri dc vltimis vo- 
luntatibus multa confcripfcrint ita , vt nihil vltcrius dc ca rc cxpctcndum cftc crc- 
deretur: retamenipfacompcrtum cft,multa fubobfcura,muIta tricis inuoluta, plc- 
raquc concifa, & indccifa remancrc. Plana itaquc via , & facili mcthodoh.tc om- 
nia incoinmoda fummoucre, &: pcnirus tollcre conatus fum : vt & luris vtriufquc 
confuhilfimis fatisfadum , & iuucnibus Icgum ftudiofis rcdius itcr, & ccrtius pa- 
tcfaclum clfe cenfcretur.vcrum cum,vt alijs niultis,ita &mihi vfu vcnirevcrcrcr, 
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non dcfuturos videlicct toilos , fycophantas , & qui aliorum conatibus obfiftant , 
& oblatrcni , non ab rc vifuin fuit alicui patrono hos mcos laborcs protcgcndos 
committerc. vcrum, quem vnquam tc iapicnuorcm? qucm prudcntiorcm ? quctn 
commodiorcm ? & di^iiorcm cxcogitarc potui , vir circunfpcdliflune , qui & fa- 
picntia, & prudcntia nofcet, & animi candorc,& vita: intcgritate voluifictj&ro- 
bore , & audioritate & mc , & res mcas tucri potuiifct? Scio enim quantum tuis 
fcmpcr proftieris , quo animo Scruiana? rcligionis clicniclas fufccpcris , quamdiu 
illam iulbfrimc adminiftraucris, qua bcnignitatc multos crcxeris,quam opcm om- 
nibus prarfcns attulcris . Quis cft , <jui vbi tui ocnophori liquorcm fcmcl dcgufta- 
uit, & illi rurfus os admouerc non concupifcat? an fortc dcHcict ? cum exhauria- 
tur nunquam?fupcrat,mihicrcde,humor ille & dulccdinemclla liqucntia, &vber- 
tate fluuiorum Rcgem Eridanum : cum , quo magis haurias , c6 fit fcmper plc- 
nius : explct certc omncs , reficit cuncios , & r|uantum cx fc cft , omnium hrira 
cxtinguii . Aquila prarterea ifta tuis ftcgmatis fuperpofita cxplctos alarum vmbra 
protcgit , & refcdos fouct: infcftos autcm arcct,& mordcntes infcdatur. iureigi- 
tur optimo Te mearum rcrum patronura dclegi, te mcum M^ccnatcm eflc volui; 
tc , inquam , quem omncs admirantur , & fufpiciunt , le cuius virtutes funt cum 
potioribus comparanda, imo omnibus antefcrcnda? ;Tc, qucm Pctri Scdc dignif- 
fimum crte iudicant, te demum, qucm fummum Ponuficcm fore fpcramus: &vt 
multi Stcphanura Bcnucciura Scruorura Vicarium infcriptum fipe vidcrunt, ita & 
nos tuum nomen commutatum , & fcruum fcruorum Dci,& ciufdcm viccsgercn- 
tcm indiplomaris, & alijs id gcnus fcripus gaudcnter Icgcrc, & Ubentius cxpcriri 
pofllmus. Vale, Hluftriflimc & Rcucrcndifllme Anriftcs , & ita yalcas, vt nobis, 
& vniucrfo tcrrarum orbi praecfle, & plurimum prodcflc pcrpctuo poflis. Aquilx 
Calen. Maij. M. D. LXXXVIIL 
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AVCTOR AD LECTOREM 

T Rl MO R DIO ^icorum jiudmum in lure auili , amicijjime Le- ' 
^ fior ) admeum ''vfim quadam aSiotare caepi : njerum '■vbi numerus cre- 
yOy uit i ea,C^ alia multa la mcis Commentariolis in locos quaji communts 
\ "~'-^( digefjii '-ut coetera pro ingenij captu faciliora fierent . Gr* «0« ficus pofiea 
j. faEium e(se cognoui : nam non parum adiumenti attuli^e '"utdebantur ad 
mtcrmfnndamuha, qu£ dt^ijlhnain-^^urc t.im C-eJ^ed), /juHm Tofk- 
tficioejje cenJenTltr^^adfnimcidatafiirit etiam patmin^s tonfilif^qOStidie pr^fiandii", 
nm mmus opis fitbmmififaruntin ct{fifif plimmis rftibi frrvuentCT ad ludicandum oblatis . 
^Mdcum inteUigcrcmnmmcfmmodiim foreluriurn fiudioffs 3 fthic mea adnotata plenius » 
^ cum quadam mcthodo , CS" facili firtctra5iarentur , ab ca potiffimum Subfiitutionum ma- 
teria exordiri T^oiui 3 qux <-ut omnium elifiicillima y ita Csr* difquifitiom pulcherrima haberi Jo- 
let . hoc autem non ideo tentaui , '■vt docftffimos , ^ prudcjitifjimos huius rci ScriptoreSy ac con- 
Jidtiffimos lurifjjeritos contemnerem , corum labores , Gr' doEirtnam paruipcndcrem , qttos 
^idem plimrneSy eosqi ctafjitosefie Jatm.uec '■ut elegtiitiarum a^iahres, ^ delicatioris 
lingute fiSatous mnadmirarer : fimt cnim^ admiratione y Cs" omni laiide digniffimi om- 
nes . nuUus tamen ( quod fiiam ) haCicnies extitit , qta yleve , ac diluctde hanc materiam pcr- 
fra£larit y tta<-vtnuUus LeEion firupusrcmarteat . ^amobrem expo'iri placuit , an fimul 
JSf' omttia paucis complecli , ts' abjhufa , g/' quadam qaafi cdtginc obteclaclara redderc , 
tanquam e tcntbris eruere pofiem . ^ccedsbat ad hoc, qiibd fiudum huiufmodi non erat inano^ 
ttec jine^vbcrrimo jruflu : mhil cnim plusnjidct adncgoaabeiu ^'vcimale peragenda, quam 
frona^XHduntas, ftne quaruc Lonum , nccmalum dtqmdefie potefi. ^mdenimnon facttl>0r 
mtnum yoiuntas, firatione rcgatur f NonneiUa, qtue orbis miraciUa dicuntur , a libera horum i, 
^que horum yoluntate profiSIa efie multis modis accipimus f Nonne qJ hodte tot leges firuan- 
tur, yigent, quas multis fxculis ante '~PriHcipum^oluntates jhixertmt ? ^mdquod, ndti 
filum quodTrincipi placuit pro Itge habetur , fid etiam quod jiatuit ^aeuius ,quodTitius 
'•crdinautti quodScmpronio arrifit , quoddemum cuiusiibet etiam uiliffind hotnuncij mensde 
rebus fius tnftitutt-, id tanquam Imperatorisiex effet , firuayi,ac fan£lumhaberi oportet , ncn 
Tfno , aut altcro die , '-vno , aut altero mcnfi , fid xtcrno quafi tempore , donec ius "vigcat . hinc 
tmnibus efi libera rerum fiuarum di/jjofitio , Imc libcra <-vittma l)ominum "Voluntates i htnc te- 
Jlamenta, hinc donationes , hinc codtctUi , hinc tabulie , hinc apocx , hinc afitapocx, hinc dcnique 
dtfj>ofitionesiUa, quas Subftitutioncs appeUant, qux non advnum tantum hxredem tranfiunt, 
fed ad alterum , atque alterum . non mirum igitur '-videri debet , fi pofi tot, tantorumqs Tfiro- 
rum peritiffima jcrtpta, ipfi quoque h,tcpaiicu/a deitljeaie decreui ad tuum , ^ ad omnium fiu- 
diofarum '-vfum . nec mihi njitio uerti 'Xielim ,fi aliorum interdum diUa , fi fintenttas , fi ra- 
tiones , fi argumenta , fi interprctattones , fi denique lcges ipfas in medium adduco : fic enim 
facere oportet , fic Vlpianus , fic luii^nus ^fic fcettri prioris ficcuii lurifperitt , jic "Bartolus , 
Jic 'Xddus ,ftc recentiores omncs , tmo fjtj Imperatoresipfi adhunc modum pleraque lura janxe~ 
runt . qutcquid tamen ordtnis , quicquid mcthodi , quicquid iudicij , filcflionis ac perfpicui- 
tatisinhifie fcriptisinuenies , idmeumejfe fattor .quodtibi non iniucundum , nectnutiie fu- 
turum efjfe fjero . habcs enim multas rationes, multas interpretationes , nonnuUas authoritates , 
innumeras adnotattones ab dijs nujquam inecvnquam tentatas ^'vcldiquo modo rclatar.hac 
tefitrevoiui ,fiudiofiffime LeEIar, "vtomniatibt factliara fiant , <urmaioricum fiieriia , jol- 
licitudine , ts" fiudto , abs te leSIa fiufiipiantur . ^x quidem fi tibi non dtffliccre cognouero , 
maiora qux moltor, propediem iam njidebis . 
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ABES tandcm anobis,amicc Lcdor, Tradatumdc Subftitutio- 
nibus , vt pcr fc , multorum vicc , fuHicicntem , ita feiundim & 
fmgulariter editum. quani matcriam audio frcquentcr quidcm in 
vltiniis voluntatibus mifceri , fcd ditficillimam ad cxplicandum, 
& ideo ancipiti difquifitioni patere. Eam quoqucvoiuitAudloc, 
■ iM II t\m II "o^ilis ^^"c lurifconfultus , fcorfim fufciperc, ac praccipueexor- 
nandam fibi , & clucidandam in primis ftatuit : A quo cam ego quidcm iam ab 
hinc fere triennio accepi cxcudcndam , fed ipfius votum , & ftudioforum expe- 
(^ationcm fruftrari coa^Sus fiii . Nam alij mc Libri , quorum impreflio redirc no- 
bis folet in orbem, reuocarunt , & aliorum nouorum Autoes , qui magis vrgo» 
bant, quum inftarcnt, fadum cft , vt alijs multis prius imprclfis has dcmum fub- 
ftitutiones fubftituerim ignorans planc Subftitudonum pondus & dignitatcm. lani 
crgo incipc huius prudentiffimi viri ftudijs alacritcr vti & frui , vt eius in rcliquis 
ftudijs alacritatcm magis cxcitcs, & noftram in fuis cxcudendis foucas. Vale. 
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B s r I M E N D I facnUas , qu» 
primorttiaUtcr d prttore in- 
uenta fmt , ims prstorium & 
nonciuite nuncupatur .far. z. 
cap.i.num.^. 77 
^tcefforium ex principali produ 
Sum , eiuseffiiatu & rirtu. 
tit effe dcbet,cuiMs efi principa 
leproducens.par.i.c. li.itu.3. lOt 
U3us non potefl ab eo curfu incipere, a quo fi e(3et incf. 

ptus defineret.pjr. 1 .««.4. ' 4 

jlhutpro fubflentatione rerba dibent impropriari.par. 1. 

cap.io.nu,6. 9S 
jtfiusnondum confumatus,«^ando deuenitad eum cafum 
i tfuo incipere non p(.teU,ob id iu totum ruiatur . cum 
eitisdeclaratione,par.f.cjp.6.nu.^.& 6. 2oi 
^dire nolens in dubio , nonprtfuMiiur in fraudem repu. 

diaffe.par.i.c.i.nM.3. J4 
^Ambif^uum tjuando in aliqua oratione efl , ittud declarari 
debet ex iUa partcqux clara cfl, & non dubia. par. t. 
mime.t. 14 
^gumentum d fimiUprocedit, licetnonfn ommnofimi. 
' k,& deniurinflantis., dummodonon deturinflantiain 
efeSuillo^e quoijuxritur.par.^ cap.j.nu.j. 20J 
jtutbentica,ex caufa,non conferuantur legalafilioprdteri 
tofa{la.par.i.c.i7.nu.i$. loz 
B 

B./trtoli dodrina in l.eius,t}ui delatOTemJ.fi.ff.de me 
fifci.,anfityera.par,i.c.g.nu.6. JS 
tartoli diQum in l.omnes populi^n 6.<i.principali,declara 
tur.pur.ix.ll.nu.g. 45 
ionafeudalia in fubHttutum militarem tranfeunt, & tu6 
infubflitutum fidcicommiffarium . tumfuis declaratio- 
nibu{.par.i^c.$.nu, \i.i9.20.zi.z2.& 2J. 160 
tonbrum pnfji ffionc filio delata,feu I}frediiatereli3a,& 
Ci proptcr fUtf negUgentiu & temporis lapfum dati «d 



aieundum. tackirepuJiara , anpatri ex hocprdindi- 
ci}fmgcneretiir.par.i.c.6.nu.i^.i^.i6.& 17. 17 
C 

C^p.ft pater , de tefla,in 6.non habrt locum in fubHl. 
tttttone faSa per rerba coia.par.f.c.io.nu, j,io6 
Cafus qui abinitioe.xcludit voHtatem, fi fuperurniatpre 
ter voluntatcm difpouentu , noa inducitprafumptionS 
ceffationis roluntatis.cum eius decLiratione^r, J ,c.6. 
num.z,& j. 201 
Claufuia codicdiaris ex fiyio notariorum apponifolet.par. 

4.(.9.nM.S.9C^ 10. 16 i 

Cobaredit exiranei datio rHpta&mefficaxeffeilaper co 
tratabulas no toUit cxiflfliafuitalis.p.z.c.i^ nv.^.lOt 
Cobfredis extranei datiOjtoUitexiftentiam fuitatis.par.l. 

otp. 1 4.ff«m.4. 5S 
Cmpendiofa reciprocifada imparibus, non continet piu 
pillarem.par.^.c.^nu.i. 199 
fer Comprndiofam fubflituttonem rerbis diredis mi- 
Ute faHm poH pubertatem,an filio feu teflatori fntcc' 
datHr.par.^.c.i.nu.^. f j j 

Conaiiio tji: in furnu fptcifica adimpleri dcbeat , in prffat, 
nu,ii,f}.& in i.p.c.i.nu.ii.f.i,&p.t.c.^.nM.$.8^ 
Conditio fi eucnir in perfona primi^non admittitnr fubfiitn 
tus quando extat perfcna^quc ex rerifimili mente fub 
flitutum excludit,an procedat , quandoliberiinfiuutl 
non fuerunt inuicem fubftituti.par.z.c 6.nH. j j . 91 
Conditiojifine liberit deccfferit^n compendiofa fubflitutio 
ne fubintelligitur etiam ft non appoaatur.cumfui t dccla 
rationibMt.par,^.c,j.nu.i,2.j,^.& ^.ij6.aninteUi. 
falur repetita m vulgari comprehenfa in compendiofa . 
iibid.nu.s. non iniclii^ttur in feminis, ficut in mafculis. 
ibi.nM.^an rcripcci inadopiiuis.cu fuis dtclarationib, 
ibid.nu.ii.i^er l $.etanfubMteUigatur ciditioan. 
tedil}a'mfitijsadoptmisgrauatis,nu.i6 cHfuisdecla ■ 
rationibjtu. 17.& li.i )g.an rerificei tn filijs fpiritu* 
lib.ibi.nM. t ^.an in naturalib. rerificct.cifMisdeclarn 

t 4 tmibut. 



iimibMS,& fkbdedaraiionibus. ibid.nH.Zf.ffqnei^. 
Conditio dicirur repetita,qMi'ndo in feckndo Ugato adtji ai 

Qio repeiitiua , Hoc atnpiius , quod fiutibus modis de, 

flaratur.ibid.num. zS. 
Conditio pofita in vna dijpofittonr , (juando in altera repe- 

titacenfrtur, non habet lotum (juatido corditw,(}U£ap' 

fonitur primolegatojtacitc it:erat,cum aiijs dccUraiio^ 

ntbus.ibid.num.z9.vCqiie 57. 
Conditio appofna m 'nftiiutione , an cenfettur repttita in 

legJto faQo in eodem tefUmtnto, vetin codictllis , cum 

caftbus.ibid.num.}8.jg.6^ 40, (■ '/'*■'■ A^;/^' 
Conditio pofita in infiitMtione, feu in legato faSo in vno te. 

fiamento,non ccnfrtur rcpetita in inJ{itutione,feu lega~ 

io fido i» altcro tcflamentcci Ulaiicne.ibid.nH.i^\./^t 
Conditio pofitct ininflitntione, an in fubflitutionerepetita 

cenfeatur.pjr.j.cap.j.num. IS.& ig. 191 
Conditio pofi r j in iegate,an coijcatur repetita in altero le- 

gatoin eadem,vel aiia &■ diuerfa voluntate,vtin ccdi- 

ciUisfado. ciim cafibus & dccUrationibus corum.ibid, 

num,20.2z.vfqHCzy. 
Con4itio,ftfine ftl!js,anin legitimatis adimpleatur.cu futs 

dccUrationibHS & cafib. ibid.nt:..^i . vfc^ue ) 4. Etwn 

in vno filio verificatur.ibid.num.oo. 
Conditio fi finefilijs , vt adimplcatur, an ftt neceffe , imhi 

bMTtdes e.uflant.cum fuis cafibus & declatatione.ibid. 

nim.6uvf(}ue 68. Ft rfeffum fortiatur/in opus ftt vt 

filij tempore mcrtis miittuti vitti exiflanr.cum futs am 

flistionibus declarationibus. ibid.nu.^g.vfijue 7 5. 
Conditionem in extranco non faciunt lUa verba , ji non vi' 

luerit effe hxres-par.j,cap. 5 .num. i j. 
Conditionjdc fidcicbmiflum traiifmittitur ad htredet,(iuan' 

do ex conieBuris conftat de voUwtate teflatoris . (juam 

conclufionem amplia & decUra, prout niim.^,& C, 

far.^ c<i^. 14.nMm.4. 185 
Ctmditionalta non tranfTnittuntur etiam fauore iiberorum. 

par. 1 . c J^. 5 MHm. 14. 14 
CotueSur* & interpretationes in diff>ofitionibMS dtra ius 

non fuiftciunt.par. i.cap. i z.num.i. 46 
CoHieClurt (juxnam ftnt, ex (fuibus eiidtur teflatorcm vo- 

luijfe conditionaU fidcicommiffum ad hxredes tranfmit 

P,Tiiff«pdr.4c.i4.n«, 7.8.19.20.11.22.2). 24 185 
ComunQi re & verbisin iure accrefcendi prxfertndi funt 

fiUoverbis tantum coniun&o.par. i .cap, i j.nu.i, 65 
Coofuetudo contra fubflantiam jQus mroduQa, tanquam 

irr<uio»abiiis,nott valct,par.z.cap.z.num.i. 78 
Confuetudo inducens aliquid conttabonos mores ,nonu- 

rut.decUratnr. ibid. num. j .^.««r 5. 
CopuUtiut ttd vcritatem mccjje tH (juamlibet partem 

effever<m.par.i.cap, 17. num.ig. 67 
jji CorreQorijs ncn cit Hcisa extcnfic, etiam ex maioritate 

rationis.par.i.cap,}.num.io. 80 
Corrigcns in vno cafu , lucum babet etum in alio , pjr. 1 . 

fap,}.nuni.6. ig 
D 

D.Atio cob£redis e.xtranei, toUit cx iflcntUtmfuitatis . 
/wr.Lcjp. i4.««»;.4. j8 
ft cjHado tto toUu.ibi.nit, i^tr 1 5. 1{Mpf<^ & inefficax 
effcQa prr contratabuUs,non toUit exijlentiamfuitatis. 
par.2.cap.i^.num.<^ lOz 
Peclaratioad l. fi patcrf utittHxs . ff. de bxred.inflit. par. i . 
(ap.6.num. i.z 5. v<rf / j.Cad 0rfic.'ibid.nu.6. ML^. 
$.boc auum.Jf.de Ugat.prtjianjbidjtuttt.%. ^d l.quod 



Index. 

maior.ff.admt<nicip.pax.i.cap.7. nMm.j.jz. AdUn 
Jraudeni.ff.de inrcfiici.par.i.cap.i.num.cf. js 
DtcUrat.orrgul/e ,vit'iato exprejfo , tacuum etiam, &Cm 
pjr. 1 .cap. i o.niim. 16. 41 
VriUratlo Jd doQrinam Bsrtori in t.z.col.7.fJc VMlg,(*r 
pfpii litbflii.tjr.J.cap.g.num.j. 20 J 

PenriiQio rnius ex corrtUtiuis , cQ alteriusdcfirMQio, 
par.^.c.6.num.7. 202 
D'iQ'io,i^,inttrdiuerraponitur.inprdfat.num.i6. ' 3 
J)'tQ'io,vttr(jMe,cfl diQio coUeQiua.par, i.cl 7.nu. 24. 6 S 
D'iQiMcs,ncnut,(!r nec,babtnt t.w ccpuU. ibid.nnm. 2 2. 
Ptffinitto vt boiia ft.drbtt rjfeg(neruiis,& lum Juo d.ffi. 

nito conurrli. in pixfat.ni.tn. } . I 
in Pifpenfaiione non rfl Jacict.da extrnfk etiam rx M« 
t'tomsidemitate,nifi difpenfatit rcfcriatur exprtfflt,. 
par.f.cap,lo.num.i. y$ 
pijpofitio cor.ditionalis mn dicitur fimflex,^ frofrii di- 
Jb,fitio.in prafat.num. 1 } 
Dijfofitio j tcfLtorr fjQa Jub condiiirneimpojfibiri/le /i- 
Qo viiiat diff>ofitionttn.pjr.2.ifap. 1 o.tuim.io, * j»p 
DifPofitto l.ex f.:Qo.S.fi quis rof.atus.ff.ad Trebel. an ex. 
ttndatur ad filtcsnatos cx coitu non accMfabili, necpu- 
mb'ili.piir.j^c.:p.7.iium.^o. 140 
Difpofnio relata ad prrjonasy dibet intrlTigi ficwndum ton 
dtiiont tn ptrfonarMm.qHam coclufimem declara.par. 5. 
c.7V.^.num.$ cjr 6. 200 
in Dilf jfititiiibus cmira ius non fufficiunt conieQnrt , 

'metprrtat'unes.par.\.cap. \ z.num.j. 46 
lioQrina l.fi pateifamiiias, an procedat,t}uando teftator 
titflitMit filiumjamilias, (juitn pdtrtmfam'dias effecfe^ . 
drb^r.cr fihares ncn eritjubflitutum dcd'n.par.i.c.9. 
num.4. 37 
Dubtis i« opiniombus iudicandum cfl fro tulefia .far.i, 
caf.T.num.7. jz 
£ 

EMancipationis cJr fatrit. ptatis fubUta efl diffetltia 
ab in:e(iato,Jcci4S extrflo.par. i.cap.io.nu.g. 4I 
jLmanctpatus m fucccffioncex teflatnento non habet fui- 
taicm.ib.d.nitm.%. 

7{ongaudtt beneficio l.p.Cde repud.hsred.ibi.nu. i o. 
HpntranjmitsitiMrefuitatis.ibiid.nMm. 1 1. Nonhabet 
fuitatcm. ibid,nMm. 1 x. 
"EmancipatMs , (juando bonotum pojfrffionrm conlfa tnbu- 
Ustnientarenon po(fit.pir.\ cap.g.nim.%. }% 
Empbytcntica bona tranjennt in fMbJiitutum militarcm , ^ 
& non in fideicommijfarium. cnm fuis cafibus & dccU 
rationibiis. pjr ^.cjp.s.num.z^.z ( z6.& 27. 1 <»I 
Exceptto dtcitur firmare reguUm in cafibus non exceptua _ 

tis.cum cius deilaratione.par. i . cap. 1 2.KH.4.C9' 5. 47 
Sxempiar.s jubsliiut'io.(j:iid fit.par.j.cap.\jnum.l. 1 11. 
iluareitadicaiur.ibid.num.Z' Quando ZT qnoiure in' 
utnta fuerit.sbid.num.}. Quibiis verbis fiat,par,i.c.l. 
num. i . i u . iliiotuplex fit.ibid.num. i, 
ExempUris tac'ila,an Jub exprejja vulgiri cotineatMr,ibi, 
num.}.,An fub txprejfu pupdiari coni'mcatur,ibi.nM.f, 
ExempUni fMbflituiio, an ad cafus uon exprejjos fortign 

tur.,h!d.nttm.6. 
Extmf^arts per mairem antea faQa fHio furiofo,anper 
tranftiM ad fecunda vota irritetur.par. } .e, j . nu.^. 1 1 4 
Exemplaris fubslitutiofitiofMrioJb fiirifvtcfl.parii.c^. 

niiin.i. 117 
£x (fUru aa mul« & furdo d naturj fieriptffit.ibi . n. 7.\ii 

Exemfaris 
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ttempidrU frenetUo fieri non petell. ibld.nm,tt 
fj^empUrisyUn fieri poffit fatuo. ibid.num, 9. 119 
Jtem anficri ptffit fiHo impHberi furiofo in poteJUte 

patris exil{enii.num. i o. 
. Et <n faltem in yim pupiJIaris raleat. num. 1 1 . 
Jtem , an fiitjs natwraiibui per patrem extmpUris fieri 
pcjfit,num.i2. 
Exemplaris , an exhxredato filio fieripoffit . ead, par. j . 

Hume.t, 121 
Txemplariftanfieripoffit,fipatervel mater reliqueritju 

riofo minus legitima.ibid.num.^. 
IxempUris filiofurinfo faUa,an vnleat^ fi in nihilo ex bo 
nis teliatoris fuerit infliiutusjcd in bonis alienis. ibid. 
. numero 4. 

Ixemplarisfubfiitutio, an reuiuifcat fifuror pofl morttm 

teflatoris ctffttti^- poflmodMm^idemfuperueniat.par.j. 

cap.6.num.\. I25 

Qitt ftt ratio , quod exempUris fubHitutio per matrem 
fieri poffii.par.^.cap. j .nnm.u 112 
ixb^redari nemoftne caufa poteJi.par.z,c.l^nu.j. loj 
Exbareditionis iufU tauf-i (jUMda m teflamentonon inje- 

ritur^teddmcntum ipjb iure cfi nuUum.ibid.nu.S. 
l3(0rbitanlibus in iure communi de vna perfona ad aliam 

. extenfio non pcrtnittitur. cuvt cius dcdarationJj.par. j . 

:Capu\.nu.i.^$.&6. 117 
'Bitprcfjjm per vul^jrem , qux in fe continet tacitam pu- 

piilare^an fuccedalur ctia pupillo.par.i.c. i j .nu.t, 5 j 
E:{tcnfio in correSorijs non efi liciu ctiam cx maioritate 

j/U'ioms.par.2,c,j.num.io. go 
EJftenfio non permittitur in cafihus , in quibus diuirfa efl 

.ratio.ibid,num,ii. 
Extcnfio incxorbiiantibus a iure communi dc vnaperfo- 

,naad aiidin nonpenmttitur.cumcius dctUraiitmibus. 

far.},nu.i.vfqMe6. 117 
txtinila perfona pruicipaHtextingultwr accejforia. par. i . 

caf.y.num.^. 32 

Fldeicom^*ffum^t»fl*tim qHodiuffut hrtreditatem re- 
fiituere eJeSus fit moi.cbus mendicantiMmy refli. 
.tuendutn viniat.par.^.cjp.d.num.}. 134 
fideicomiffumcx cbicCiuriswducit p.^.c.x i.nu,2i. 178 
Fi^' ttaturalis natiu'ttate,an exempiaris filio furiofo foQa 
extmguatUT.par.^ .c. 6.nu. 2, 1 1 5 

FUijpoJiti in cond'ii'io»e,aninteUiganturpofitiindifpofitio 
jie.cum fuis decUrationibus &fubdecUrationibus. 
par.^c.ii.nu.20 2.^}2, 17$ 
Filtorumfeu liberorum appeltatione in conditione , ft fine 
fil^s,an vemecnt nepotes. cum fuis ampliatiombus.par. 
j^c.y.nu.^-^.ii.ir 59. 
Ttlius inflitutus bxt es qui btcredittitem recufauit, an vir. 
tute l.fi. C.de rcpud. hxrcd ad hxreduatem redire pof- 
fit/juandofnbflitutus ad eam infra iUud trienniuta ad. 
mifjitsfuii.par.i.c./^^nH.S. I9 
Til'ius,<m legitimjm confequi poffit,&reltquamhsred'ita 
tcmrepud'ure.par. i.c.g.nuii. & nu.26.vfq; 3 l. }S 
TtlmsUgitimt ratione non dr proprii cred'itor.ib'ijnu. i j • 
fiiius renunciando hATcditati,non ccnfeturrenunciaffe le- 
git'tmx,nifi hoc cxpreffc dixerit. '1b1d.nkm.17. 
PccUratur no prPcedere,filio vninerfatiter iiifi'ttMto.iS 
Filius repudians harcditaiem retenta legiitma , babetur 

fro adeunte,ibidem,numero 1 9, 
Filius cmancipatui ,anpatri mcHte eapto exempUr'uer 



fub/lituerepoffit.par.ixap.j.Mii.i. "11 » 

f'diusfurtofus,an exh/tredjri poffic. p.ir. j .f. $.nu.i. i n 
Fifius fuccedit mdignonon tanqudm hareSyfedtanqudm 
fuccefjor bonorum.par. i cap. i.nu.j. 35 
Fratres quifintexempUriter fubflttuendi: &prdcipuey 
quando extant confanguinei & vterini, nu.2.& quan- 
do extant vtrinqut comun6ii confanguinei & vterini^ 
nu.g.par.i.c.s. nu.j. 124 
Fratres , aa quando non extantjed forores , vna tpfarum 
fit fubfiituendoMum. i o. 

C 

GFnus ilUd dicitur, cuius fign^fieatio apta efl compre. 
bendere plures res 'mterjc fpecie differentesjn prs 
fat.num.z6. ^ 
Cloflx diSum 'mL2.ff.de offic.proconf.quomodoproceiati,,. 
'tbid.mtm.2^ 

H 

H.Aeres,fi dicit nolle adire,an per hjtc verba repudia. 
tio inducatur.par. t x..^.nu. 11. 10 
H*res minorisnon adcumisnon poteflinintegritmrejittu 
tionem petere.ejd.par.c. ^.num. ii.crz^. 34 
mredeifubnitutiitt cjjii l.qui pjtri.ff.de acquirMred, 
an fuccedantbeneficio iuris accrefcendi anvtrtute pi$*. 
pilljris [ubllitut'ionis,cum alifs coclufton'ibus ad d.l.qui 
patT'i,pertitteni'ibus.par.^.cap. 1 4. num. i o. 1 1. 1 j . 1 4. 
IS.&16. 186 
Htredem fuum & neceffaxttm fadtfilupaterquemfa. 

citftbi,par.2.nu.i. lot 
Hxrcdcs tn folidum duo effe non pofiunt. quod decUratur. 

par.i,c. i S.nu.j.s.& 9. 
Hxredis ex'iflent'ta,an 'impediat vttlgarem fubflitutionem. 

ibtdnume.n. 
Hxredis appeUatione ,anproprii veniai bonorum poffef. 

for.par.i.c.3.>m.j. ij. 
Hxrcditas deUta monacho , an immediatc deferatur mo- 
naflcTio.par.i.c.7.nu. 2. j o 

Hxreditas fratema deUta ex fubflitutione pupdUris ex ; 
potenttafuitatis tranfmittitur.par.z,c,\7.»u.2. 109 
/ 

IUmixtionis rationevniformis fit di/pofitio. par.f. c.5. 
ttume.t^. 200 
Indefinita non xquipoUet vniuerfaii in materia odtofa. 

par.^x.2.nu.i6. 196 
Indcfinitaxquipolletvmuerfali.par.j\.c.$.nu.i. 134 
lndu£laadvnumfinem,contrar'tum operari non debent , 
par.z.cap.^.Hu.). 84 
InxqHiiitjs^qux fuperuenit ex pofl faSo, non vitiat.cum 
etus decUratione.par. s.c.6.nu.8.& 9. 202 
Inxqualitas portionis.,jn impediat pupillarem in recipro»:^ 
ca cotttineri. cum eius decUratione, nu.z. & cum fubm 
decUratioHibus,nu.i.& ^pjr.^x.i.nu. i . 203 
Inflituoverbumeflgenerale.inprxfjt. n«. 61. Ettamad 
iiTeClam,qujm ad obliquam fubnituiionem referri p» 
tc(l.'ib'id.num. 1 9. j 
Ittflituti cumfubHitHto^ an adm'at3tur cottCurfus,quando 
pater duos hjbens fil'ios,vnum htredem inflituii , uUe. 
rum rero prxterijt , & prxteritum inflituto vulgari. 
terfubn'itui!.pjr.i.c.g.nu.^. 37 
Inflitutus & fubditutus, an tn aTtquo cafu fimul concur. - 

rant.ibid.nu.i.^. cum feq.vfquc ad nu. j 1. 
Inftitutus in dnbio d te(iatore,vtdctur mjj_isdiU3ns qua . 
fubfiuuius.quod declaxattu.pxr. i.c. i j.nu.}. 6^ 

InteUeaut 



InftBcHus l.qu^rcbjnrJ.p.f.dcmUU.tefiam. infrxfat. 

num.f . l 
lnUlU£lHsl.mklier, ff.de cond.inliit. ibtd.nu.\7. z 
JnttlUaits l. iam hcc iure.fde vHlg.& fKfnl.Jubfl.par. i . 

«p.l.Bnw.j. 5 
Jntelletlks d.l.CaUiu.f.nunc de kfje. ibid.nu.j i. 1 1 
lm^efiusl.OiUHs.§.& quidft tantum . ff.de lib.crpofib. 

ibid.num.i6. 
JnleUefins l fi.Cde inflit.& fubHit.ibid.nk. 27.&2S. 
IntdkSus l.commodiffimc ff.de Ub.& polll}.tbid.nu. 19. 
InteUcSius l.pMcr Scucrinam TrocuUm.ff.de cond. & dc- 

mcnfl.ibid.num.io. 
lntcUeSMad Uoh*redi.S. fin.ff.de vulg.&pupil. par.4. 

«p.i.ii«w.9.(Sr 10. 129 
JnteUeSus ff.de acqmr.hired.par.i.c.^nu.-;. 1 9 
JnteUeSus l.fi.C.dc repMd.bxred.& Lquod fi mmor.S, Scf 

uola.ff.de minor.ibid.nitm.lo. 
JntellefiHt l.fi piterfamiUas.ff.de htredJnflituen. par. i. 

'tU),$.num.2. 21 
JtitmOus l.vniat.C.de his,qui ante aper.tabul. ibid.nu,j. 
JnteieSus l.vma.C. de cad.tol.ibld. num.B. 
JnteUtilus l.fi.C.deneceff.feru.hxred.inflit. ibid.nu.il. 
Jntellrflus l.quiitberis . S.hai verba .ff.de rulg.&pupil. 

Jubliit.par.i.cap.6.num,g. 27 
JnteUeflus l.fi fequens.ff. ad SjUan.par. l .c.i.nu. i. j 4 
JnteUeSus l.recufarc.S.fi jifco.ff.ad Trtbel.ibid.HU. 4. 
JnteUeftus l.cum fifco.ff.ad SyUan.ibid.num. 5 . 35 
JnttUcBus l.faSj.S.lulisnus.lf.dd Trebcl. ibid.nu. ii. ■ 
jnteUrdusLfi patroni.S.fi.ff.ad TrcbeLibid.nu. 1 2. 
JnieUcflus LCiUMS.S.& qMdfitantum.ff.dc lib.& poflh. 

far.\xap.g.num.6.& 7. S7 
JnteUcBus ad Lprec:bus.C,deimpub.& alijs fHbfiit.par.\. 

cap.ll.num.i. 4$ 
JnteUeOus i.fi.L .de infiit.& fubflit.par. i .c . ij jm. i o. 5 4 
JnteUtiius l.quoniam m prioribus.C.de inoff.teflam.par.t. 

'Cdp.14.nMm.20. 60 
jKttileSus l.pen ff.de iaiufior rupto, & irrito faHo tcfiam. 

*.pir.i.cap. I7.num.6.& 15. 6$ 
JnteUeSus Lquamuis . C.de impuber. & al^s fubfiit. ibid. 

■MMr.17. 66 
JnteUtSus ad cnon efl obHgatorium , de regul. iur. lib.6. 

■ par.i.cap.l.num.',. 78 
jnttUcQus ad Lpatcrjamiliasprimis tabutis.ff.de v»lg.& 
'.fupiLfubflit. pjr.zjap.6.num.i. S6 
JnteUeSus ad l.quidam rejeruni . S.qHod fi duo .ff.de iure 

codiciLibid.num.^ 
JtsteUeSus ad Lh*redes meij.cum ita . ff.ad TrebeL ibid. 

>!«»». 14. 87 
jHteUeClus ad d.§.cum itj.ibid.num. 2 8. 
JnteUcBut ad LSc{uola.ff.ad Trebtl.par. i.f.lo.n».y.98 
JntelleSus ad l.vcrbis ciuUibus. ff.de vulg.& puptLfubJi. 

ibid.num.7. - 99 

JnteUefiHs ad L i.Snepotibus.ff.de vulg. & pupU. ea.par. 

cap.n.nHm.2. loo 
JnteUeQus ad l.generaliter . S.cum autem . C.de infiit. & 

Jubftit.par.^.CJp.7.num.2S. I89 
InieUeBus ad LVapinwtus.f.ji d nec impuberit.ff.de inof- 

fic.teftam.par.2.cap.t6Jium.2, 107 
JnteUeSus Li.f.dcacquir.h£red.pjr. i.c..^.nH.j. i <f 
JntelleSMS ad Lj.ff.de fuis & legit.h£r.par.i.c.^.nH.f. 79 
JnteUeflusadLi.C.depaS.p.ir.^c.ii.nH.21. 176 
InttUeSus ad L Luans.ff.dc hsn dMiJiitjbid,nHm. 2 2« 



Index'. 

jnteUeSutltd l.verbis ciuHibus. ff.d'e viilg.& pHp.par.^* 1 
caP.<}.num.2. 162 l 

InltliiSut ad Lfl ftruus Itgaius . S.fi feruus aJienus. ff.de 

le%.].tbid.num.i. 
IntiUeStit ad l.vel fingulis . ff. de vulg. & pHpU.fubflit. 

•pAr.^.tap.2.nHm.i i. 19.5 
IntcUcSns ad l.vnicam.C.de his, quianteaper.tab.par.^ 

■cap.i4.num.^.,^ itfl 
InttUtSus ad c.fi pater,de tefla.in 6.par.j^t. 1 1 .nn.y. 172 
InteUeSusad dtSaml.precibus.nu.ij. 159 ' 

InteUcSus ad l.qui plurts.ff.de VHlg.par.yc.lo.nu.j^^.2o6 
JnteUeSus ad l.non adea.ff. dc condit. & dcmonfl. par. 5.* i 

c*p.i.num.2i. igz 
IntcUeSus ad l.prccibus.C.de impiib.& als{s fubfl. par.^, 
cap.i.num.j. 154' 
JnteUeSus ad l.recufare.S.TiiiHs.ff.ad TrebeLpar.j^.c.x j. 

HUf».). l8f 

InteUeSus ad d.l.qui patri.par. 4. cap. 1 4.11«. 1 2. 186 
I itcrpretatto l.iam hoc inre . ff.de vnlg,& pupiLfHbnit, 

par.^.cap,io.Hum,2. 206 • 

Jure cemmuni veniens prnfertnr vementi de iure fitcciAtu- "i 

par.\.cdp.6.nHm.\o. »7 
liis accrejcendi impedtt beneficium.Lfi.Cde repud.hnred, . 

par.\.cap.^.num.9. 20 
lus fj>ccij!c,& delpeciali iure introduSa,qHomodo fint in 
confitleratione.pjr.i.cap..^.num.j. jg 
■ Jhs dccrefcendi eiiam d tacita vulgari fubSitHtione impe 
ditur.par. 1 .cap. i j.pikw. 11. 5 j 

lus adeundt nnn eftproprii iusjed qHtiamfacultas.par.u 

cap.^.num. 10. 32 • 

lus accrefccndi venit ex digfofitione legu , &nen exprd- 

fumpta tcflatoris volumate.par. \ .cap. 1 5 .nu. 5 . 6l ^ 
Jusaccrefcfdi tcJLtor prafcribere poteji.ibi.nu.i 2.et i j. 
Jhs accrefcendi quando vnttum cH cum pHpiUari,tunc pn- 
pUiarit fubfliiutto tranfmitiiiHr ad htredes.par.^c.i^ 1 
iium.9. 1 96 

lus patronatus ecclefis tranftt indircSum fubSitutum, 
&noninJidcicommifiariHm.par.^.S.nH.t7. 16O *' 
L ^ 

L^cedsmones maribuspro lege viuebant. par.2X*p.U 
num.$. • 77'^ 

LacedMnoniorum ius pupiUariter fubflituendi , in fcriptit ■ 

redaSum,an dicatur confuetudtnarium^ibid.niim..^ 
Legata filioprxteritofaSa non conjeruatuur per auth. ex '- 

caufa.par,2.cap. i ^nu. 1 1. 106 
Legitima iion dicitur filio proprii debita, accipiendodebi- 

tumflriSi.par.i.cap.g.num.ij^. 38 - 

Legitttna/in quota bonorHm,feu htreditatis dicatnr. ibid, 

n«m.i 5.cr 16. 
Legitima iutroduSa efi de iure ciuili,natnrali ratione fua. ■ 

dente.ibid.num. 21. 
Legitima per flatutum tolTi poteH . ibid.num. 2 2. 
Leptmtaiiire inflitutionis dcbctur.ibid.num.2i . 
Legitima matri dcbita in bonis fiiif flatuto toUi poteH . 

par.2. cap. 1 6.num.6- 108 
Legitima onus adicSum prtfumitur reliSum non d filto , - 
fedabhxrcdibuseius.par.^.cap.2.num.ii. 1 jo • 
Lt//o faSa contmgens non caufat reSitutionem in inte, 
grum.par. i.cap.7.ttHm. 20. 34 
tex imerpretatur voluntatem tefiatoris adillud dirigi, ' 
quod benignius & fauorttbiUMS eft . parte 4. cap. 2. 
nMm.ii, 129 
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L.pn.C.de rtfud.htred.locumMn habet, quxndo fiSuJ in- Monafterium , anpoffitddlre exelufo fubflituto , monacho 

^ aUutus VMlgarcmhabet fubfl'ituiH.par.i.c.^.nu.^.19 inflUuto repudiante.par.i.cap.y.nu.i.tr 4. 30 

paletfamUias , ff. dc hxred. inliit. dcclaratur . par. i . Monaflerium loco liberorum ipftus monachi habetur . iAi- 

-. fAp-9.num.l. ^6 demntm.\7. 

i.fl Itbrrtus patrono.ff de bonis libert.an procedat in fiUo, MonaHeriim in cafibus , bi quibus monachus non tranf- 



mittitharediutem non aditam , an fcreflitui aduerjus 
non aditionem monachi peterepo(}it.ibid.nM. 1 9. 
Mors duiUs quando contineaturappellat'u>ne m«rtis natl^ 
ralis. par.^.cap.6.num.^. i i 4 

NEposex filia famina,an cemprehendatur fubillis 
verb'is,fi hares finefitjs majculis decefjertt .par- 
te 4.MP.17.MW.10. 137 
0 

Ttnionibtts in dubijsproecclefia iudicandHm.par.t , 
cap.jnum.j. J* 
Oratio yniuerfalts m vno falfa, m oinn^us redditur falfa. 

par.\.cap.iyjnm.\Z. .f\.t 67 

Ortus ex coniugato & foluta , tmSis exiflentibus filijs ex 
legitimo matr'tmon'10 natis, an poffit patri fuccederefd- 
tem ex tefiamento.par.^^.cap.j.num.^o, 
T 

P.ASum fimplex de non fuccedendo,fa£lum viuente pa 
tre,excluditfilium i legitimadebcnda.parte 2. 
cap.\6Jtum.i. »o8 
Ta^anus an poffit direQb poH aditam hxreditatem ad pia 
caufam fubflUHerc.par.^cap.i.num. 10. \S7 
Tater&fiiius, vnaeademj^pcrfonacenfentur . declara- 

^ ... turj,.par.\.cap.$.num.$.&6. H 

hberis.M veniMt nepotes & pronepotes. cum fuis am- Tater & filius an & <{uando vna eademj, perfona cen^ 

feantur.ead.par.cap.d.nu.f. 25 
Tater fi fimpliciier mflituat filioSf&eisTitium fubjli.. 
tuat, an neccfic ftt c(md'itiontm exiftere inperfonaom- 



ibidjtum.w. 38 
Ufi quando.S. cr gencraiiter.Cde iBofficiofo tefiatn. decla 
ratur.tbid.nu.zo. 39 
L,non putauit, f.a primo ff.ie bono. poffef, contra tah. de- 
claratur,par.\.cap.\o.num.2. 40 
L.neq; ciumj, fi.Jf.de mHitjeilam.declaratur. ibtd.nu.ij. 
i^fi patcr,in prin.iun[la Lfcquenii. Jf.de capt. & foJUim. 

teuer.decUratur.ib'id.nii.zo. 
Zji folus.if.de acq.hs.rcd.dedaratMr.p. i .c. 1 4.»«. l o. 5 9 
L.<{Honiiim 'm prtoribus, non procedit in fuhjittutione vul- 

^ari.ib'id.nttm.zi. 
L.fi.CJe hxrcd.iHfiit.declaratur.par.l cap.i s.nu.^ 61 
Lpentilt.f.de iniuflo,rupto, 'trritove tefla. declaratur. ibi- 
^.demnnm. 16, 

jfjtouesj.hoc fcrmone.ff.de yerb.fignifi.declaratur.par.j. 
-,4ap.\^.num.^ 64 
l.ex cotraQu.ff.de re iud.dccLratur.par.j.c. i S.nu.z, 70 
l.jj,fi qw aditj.f.ad Tertul.declaratur. ibid.nu. j , 
L, fi fue. S.fed quod Papinianus .ff. de mtnor. declaratur. 
'tbidjium.^ 

l.ius ciu'ile.fj.de iufl.& iure^dectjtratur. p,2.c.;.w«.5. 77 
ixnmacutiffimi. C.de fideicom. non habet locum in tranf 
uerfalibus.par.f.cap.o nu.6. 2" 5 

liberorumfeufiliorHm appellatione inconditione, ft ftne 



pt'iatioa'ibMs.par,^. »/>,7,»«. t7. 
Litera diciturihi,qux ociilo corporali /f ?i potefl, non quf 
intelkilutmsprebenditur.par.j.cap. \ 1 .»«1». g. 4 5 

M.Afcul'tmtatis mentio, quanio fa^laeil in aliqua 
parte teftamcnti , & in alia parte non ; an^ m ea 
farte, tn quanonefi fuila mentK^ , dicatur teflator de 
mafcuits'uuelligerevoluiffeJbid.num.\i. H7 
Mater boiicjcinnftt fublata diffaentia emancipationis & 
patria potcftat'is,an pupiUariicr fiiio Jubflitucrc poffit. 
far.z.c4p.io.num.\, . . 97 

Mater,qH£ adficmda vota tranfiuit , tn fitijsprimi viri 
€xempl.ir'iterJ'ubflituerepo([it.par.}.cap.i.nu.i. I u 
liater,an poffu excmplariter fubftituere filio m poteftate 

pjtris exiftenliibid.nu.i. 
Mater tn exevplari fubflitut'ione,an prfteriri poffit.par. j . 

cap.$.num.\z. 1-4 
Mites an pojjit pcr direSam miiitarem priuare filios vel 
parcntet iegitima. par.^ cap.i. num. 14. .Anperfidei- 
comm'ilJ'xriam.nu.i$. ,An in dubio cos priuare cenfea- 

tur.num.i6. , 
Uonacbo innttuto nolente ad'tre, an monajlerium eo inuiio 

adirepoffit.par.i.c.:p.7.nu.6. 3* 
In Monacboan coiijeruentur iura fu'itatis.ib'id.nu.\^ 
M<macbus fiito,an feruo dquiparetur,'tbid.nu,3 . i I 
Monacbus dccedens ante adttam hareditatem, lus adeun- 

di anlranjniittatad manafler'tum.'tb'id.nH.i.\ j,& \6. 
Monachusfcienshareditatcm fibi delatam, & ttttra an- 

num dccedcns , ius deltbcrandi ad monafierium tranf. 

mittif.tbid.nu.it. 
JUonacbiisinsadeundieo mortuoad monafteriumtranfi 

mttitjft moitsthus malitiofc ntgtexit adirc.'ib'td,nu, 1 1. 



nA,ad hoc vt fubil ttutus admittatur.p.i. c.6.nu.$.S 6 
Et primo qutd fit in pup'tUar't,cum fuis declarationibus 
&ampUationihiis.num.6,vfque 1 1. 
Taterquandofubflituitfiiiotegitimato, cuius legttimatio 
nuUa erat,& poft patr'ts mortem legitimatio confirma- 
tur,an tunc fubftiiuiio couat'uictur.par.z,c.9,nu,^. 94 
Taterfecundo nubens, an poffttexemplartterfubfiituere, 
par.i.cap,i.num.^, II5 
Tater & matcr viles perf<ma,an pojfint fiHofitriofo exem 

plariter fubftuuere.ibid.nu,6.& 7. 
Tater in exemptari fubftituendo vnum ex fit^sfurioft,ca» 
ticeat aitos pr£ter'ire,par. 3 j:ap. 5 .nu. 5 . 1 » z 

Tater fi exemplariter non fubnituat fratremquem fub- 
ftitucre debcbat , an teftamentum in totumrumpatur , 
ib'tdjium.\i. 124 
Tendere dtcitur iUud , quod venit accefforii ad aiiud , & 
abeo vetkt prtnctpali fumit cff<£lum :& caffato tpfo 
pmcipaityCaffatur & accefiorium.par. \ .c.i ojiu. ) .4 1 
Terfona qut dicatur,qiu ex vcrifmiti mcntefubfiitutim 
exctudat.par.z .cap.6.num.\6. 87 
Terfona , qua ex vcrifimiti mente fubHitutum exctudit , 
an fit neccffe qubd fit dc ttberts. cumfuts dcclarationib, 
ibid.nu. I 7.1 S. 19.10.2 1.22.c2r 23. 
Terjona , qu/t exciuditur aftiiuto , non excludit fubftUu- 

tumjb'id.num.Z4. 
Terfona , qu^ ex vertfimiii mente fubftitutum excludit, 

anpiam caufam fubJUtutam exctudat.tbid.num.zy 
T'ta caufa fiitjs cxcepta tcgiima famrabtHor , an dicatur, 



par.iju1f.6JHtm.26. 
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fthnatlthcutbrejoluhiit in fuas!in^uldnt{rtei.ctmeius 
decLratioae.far.i.cap. 1 1 .num.j^.^ldcm in cap. 1 7. 

num.i3*& 14« ' 

Tluralitas,iiu£ ref^tcU vmm pmllem effe£lHm,nm refi,l. 

ultufinfm^Hlaritates.ibidjmm.i. 64 
Tr4/^aM,4» Tf nian/i» fubftitutum vulgarem . far. 1. 

Ciip.1j.nww.14, 55 
mwtaioiait plurcsifaaUtatesbabens prsfertur , quartda 

vtmlur ad cottfiilfum.par. t.cap. 1 5 .nRin.tf. 62 
Trfteriti exifleniis in pctefldie patrit,emancipati & pofl- 

humidifirentiKratie.par.i.cap,io.Mum.4, "4«' 
TrttcTifus^^uicaMfat fafiofuoprsteriii(aiem, nonp«tell 

taiiamentum ivipugnare.ead.par.cap.gjium.^. J8 
Trimus appcUatur etum , qui pofl eum, ^iri exclufus efl , 

vM^tur . in prxfjt.uum. 11. 2 
TriuiUg:a concejfi tefl.imento inter liberos locum hahft^ 
. ^kando pjter tifujliter tu fauorem omaium di^ofut 

par.^.cjp.g.Hurn. 15. I £6 

'PriuiUgia mUitibus coaceffa, mccmpetant mslitibusn»-^ 

flri temporis.par.^.cap.tMMm.6. 156.^« DaQoribut 

Ugentibus &■ ,^duoc4Us,nume.j. jlnCardiuatibMs , 

num.S.^n c!eTui(,num.p, 
Troii?!) ftuiper iudittm bonorum fuit faHa interdinio i 

an exrmpiarii fieri pcl}it.par.j.cap.4.num.i. i 17 
TunSus habeiur toco copulu , Cr fuluta rtfoluitwr in con. 

iHnQsm.par.i.cap.i7.num.$. 6$' 
TupilUris tacita , tjud fkb vulgari expreffa in reciproca 

fubjiitMme continetur , matrem non ex cludit . tn pr*^ 

fat.num 7. 6 
TPupiUaris tjctta, qu* fub expreffa vulgari continetur, an 

matremcxctudat.par.i.cap.iz.num.i. 4^ 
TupiUaristacitj,an fubexpteffavuigari cmprehenda* 

tuT,lichcrmtra matrem cffcfium non habeat.ibid.tiH.6. 
Tupdlaris lacita qutt matrem non excludit, ampiustur pri~ 

mo etiam in matre leflatoris.ibid.num.y. ampliatur & 

dcctjr.iturnHm.feif. ■» 
TupiUaris fublUtutin , (juare fit introduRa . par.2. cap.^. 
■ num. t.79. Diciiar pupiUi teflamcntum. ibidjtum.i. 
TupiUarisfiibflitutiotfuibus verbisfiat.par.i.c.^nu.i.i^. 

jtn ex fola fui haedis hsredit exiflentid confirmetur. 

cap. f.num. i . g ^.^ti hoc rt fieri pofflt,requiritur vt i/- 

Ujcuifit, ftt de liberis.cap.y.num. 1.92. Cmfttjdlene- 

teffe cfi qudd fit impubes. tap.f!. num. 1.9}. Neceffcj, 
' ePfifu^d fit in potefiale iUtut,ifui pupiUantcr fubftituit . 
' eap. g.num, i .94. Fi/io nalUTaii,vet fpurio fa£la,fi po(l 

mortcm pjtris per Trinctpem fucrit legitimatus,iH cdt 

firmetur.ibid.nu.^.Vteis faSa valeat, quo temporeli- 

beri dcbejnt ejfe in poteHatc.ibtd.nu.z.Ficri nonpotcH 

recaluro in poieflatematteriut . cum cius declaratione . 

far.i.c. 1 1 .nu. 1 . 99. Cui fit, non dcbet defintre effe in 

potefl ite ante mortem trflatoris . cumfuis dectaraiioni. 

bus.pjr.i.cap.iz.nu..^.$.&6. lOO 
Tupdlaris ab inirio vtitiUr faSa exunguitur per emanci- 

pjtionem.ibid.nu.z. 
TupiUaris irritaiur, fi fitiuscut faHj fuit per adopiionem 

exejt drpotcfiaiepitris naturatis. ibid.nu.i, 
TnpiUaris fublittutioirriuta, tjuado reconujtefcit,an iure 

ciuiti feu iurcprxtorio inffedo reconuatefcat, ibi.nu.j. 
Tupillxris fHbllitutionis ad crejtioncm, ncccffe efi qubd pa 

ter fmieUamenlumfjcni, pjr.z.cap.l i.nu.i. loi 
ftupi!Lirisful>fliiutioiHtcftjmento imperfedo condito in- 
' ter tibcros fj{la an v^eat.ibidjtum.i. 



TupUlarif fiihflilutioeontinet tacttam VHlgtrfm. pat. ij 
cap.x^.num.l. 107 
Thp^is faeit vt fuecedatur pupiUo in ornnibui bjnii 
imdccunquc quxfiiii,cum fuis ampiiJlioHibhi igr /ifci» 
taiionibut.ibid.nu.i.vffue^. t 
TupiUaris tacita, qud coniinclur in vutgari,non crmpre.m 
heiiditur hi retiproca mixia cum compendtofa . par. f '} 
cap.^.num.^. 109 
Tnp^risim fub reciproea eontineatur , qn<mdo teftatof- 
dttos impubcres infl tuit, csj, innicem riibffitkit, in ea. 
fum vutgaris tantum.puta ft aUcr vefirumtytres non 
^rit,att*rumfub&ituo.par. 5 tap.^.nu. \ . 204 
TupiUjris exprrfjj ittrc ciuili inffictlo^anategitimama- 
trem exeludji.par.i.cap. i &.pu.i. 107- 
Tupiflaris exprrffa inre canonico uifpcffo, an matrem d /« 

gitima e.\ ctudjt.:bid.num.^, 
Tttf itlarit exprcffj , an in foro poli mater d tegitima ear- 
eludatltr.ibid.num.$. . - 

TupiUirisfubftitutiocui fit, requiritur quidinfliiMatMr^ 
• jfeu etxhttredeiur.pjr.2.t, i ^.nu. 1 . 10« 
Tupilljris fubHitutio ,an irritctur ruptttenamcnlo per 
(OHrraubiil n.ihid.nHm.z, ^ 
TupiiLirit fubfiitutto,an irritetnr fl atiqwy tafn contraifi 
butatio rrfcindit teftamentum de iureciuili. :bid;nu.fi - 
TupiUjris fubftiiutio', an irrttetur rupto teflamenlo per 

'querelJm.ibii.num.^, 
VupiUaris fubflitutitt, an t^fdie impuberi exh^redato fieri 

poffir.ibid.num.6. 
TupiUji is ruhflitkiio, fjflafllio mata mente e.xhitredatoi^ 

vjteLibid.num.i^. 
THpiUar'tsJubfl:tutio, <m poffit ftcri i patre turfi perfoM. 
ibid.num. i o. 

TuPillaris fubllitutid, hcdieperaiium nepeti prttteritoex 

fiiio cmancipato, f.eri poteft.ibid.num. 1 7. 
TnpiUaris fubflituitoM hoc vt vateat,nefeffe eft tfuid bf 

reditas adeatur.ibid.num.is. 
Tupillaris fubftttutio ex perJon,i teflaniit ftu tcflamcnli , 

quando & quomodo e.xpirel.pjr. i.c.i g.nu. 1 . 109 
TupiUarit fubUilutio ex perfona impuherts , quando expi» 

rct.ibid.num.i. 
TupiUjris fiibflitHtloe.rphrat,quando faffa cfl fubcondt- 

ditioneextrinfeca,qutidcficit.ibid.num.j^ 
TupiUus an inteflatus proprU mori dicat.p. 2.f . j .»«.4. 79 
TupiUus fi vnus fit annicutut,attcr annorum l j. «n adue- 

ntentcpubertatemperfonaexiftentis in i j. annoexfi- 
■ ntpupiUarif etiam quo ad a!terum.par. 5 .(.6. nM.i. 201 

QVtt fctundum curfum temporit dttertninantur , vt» 
riato tcmporevariantur.par./^.t.n.num.^. 1 72 

Rtciproca hccTnodo corxcpta , vosinuiccm fubnitko, 
an contineatfideicomiffariam.ciitn Juis dectaratio^ 
nibut.par.ycap.io.num.s.S.y i.n.i^' tx.. 205 
in l{cciproca,an'wtcrimpubcretpuptUarts tonrineatur, fi 
■teilitor dun fitiot ttnpkberet ffr aitHmnijtcrcm infli- 
tuer'it,eos^ im ic?Jubflitucrit.p.f.c. ^.nu.i.& 2. 206 
Heciprocj tnterfllioiimpuberet, an pupiUarcm contiueat, 
quando trjianr duot filict impiiberet ^ vtiiim extra- 
neum inuiccm lHb.(luuit.'tbid.num. i, An in rctiproca i 
prin< ipio fMa vap.tribus , in quj deindcfupcruenilpa. 
ritas pupiUaris conttneatitr . cumeius declirjtwnibur» 
far.ycap,6.num.n.& li. %oi 

l{je(iprocn 



Indcx. 



tt^ecipTOca formi,M fixntc ifla per htc verltJ^inHicem fub 
/lituo,vi*l^jritcr,pupilLiriter, ^pcr fidricommi/fum, 
fideicomm/fofiatna iocus f:t pnfl aditam htrcditatem, 
M pofl mortem priai morientis ex fubfiitutis. par. 5. 
c4p.i0.nam.14. 207 
1» [{cciproca faSa vrt fitio impuberi inflituto , & alteri 
cxbMcdato,an contintaturyulgam4>.^.c.7.nM.i. 10 j 
\n t(eciproca faila vni filio impuberi eJr alttri puberi fu- 
rio]ii,ait contine.ttur pupiUaris ex parte fupiiii,tr cxem 
fUtrif ex pariefuriofi.ibid.ttum. 2. 
J^ciprcca fubflituiio, an ftt fpecies fubflltutionis deper fe 
& propriit. par.f.c. % .nu.i. 1 98 

^ciprocafaHa imparibus , non ccntsnet pupiUarem. par. 
^.cap.A.tum.x. eod. 



limitationibus.par.l.eap.jj.num 7.9.11. cJr 1 1. 64 
Subftitutio vutgiaris pluribus infiitutis htredibus collcffi 
ik' f.illj/ion habtt cffe£lum,wfi in perfonaommumco 
ditio veniat,ifuod a inpHatur.ibid. nu.^o. vfque 3 6. 
Subflitutio in dubio faSn ccnfetur non de pcrfuna fubflit» 
ti ad fingulas perfhnas in(}itMtorum,fed potiusdegradii 
fubflitutorum adgradum inflitutorumjbid,num.i i. 
Subflitutio pluribus fa£li altertiatiuc, lotum habet etiam 
ft conditio reni.it in perfona rnius . quod dcctaratur . 
ibid.num. ? 7. j 8.3 9.40. 
SubHaHlio fi fiJt hoc ntodo,Titium ^ Scium httredesin. 
fHtuo,<im'iiHsrubflituoCaium:anvno repndianleadmit 
tatur fitbflitutus. cum eius declarationlbus . tbid.num, 
41.42.dr4». 



I{eciproca adniixta cum compendiofa,an contmeat pupil Subfbtutio taciu vul^ms compreljenfa in cxpreff 1 pupil 
'"' lari^nperadumtumpuberiatisextingHatur,nonfccut 

Mam ipfj pupiUaris. par. i .c. zi.num. i. 75 
Subfiiiutio pupilljrisfi maiori.velextraneo fiat, an ccnti- 
neat tacitam vutgartm.par. x.cap. . num. i . j6 
SubflitHtiopup'tUaris,quindo fiimaiori,ret extraneo, va- 
tet m vim fiiecommiffari£ fubflitutionis. ibld.num. 2. 
Subflitutio pupiUjris,qHid ftt.par.z.cip. i.nnm.i. 77 
SubliUutiopupiUarif,quotiiptex fit.ibid.niim. 
Subflitutio pupitlaris^an ex iuris ri^^ore, feu ex humanita. 

te &gratia inlrodiida dkanir.tbid.num. 7. 
Suhfiitutiopupilio ftmplicitcr fada ,ft in pupiltjri tetate 
decefferit,an cempendiofa dicatur.par.2.c.4.nu,} . 8} 
Subflitutio vulgaris,(jH4t fub fubflitHtlonepHpiUo ftmpOd 
ter fafij,fi in pupiilm atate decefferit compnbtditMr > 
an expreffa fru tacita dicatur. ibid.num.4. 
SubflitHtio conceptaperhiecverbjyquifquit mihihtret 
erit,fit hdres impuberi fitio meo,an contineat expref 
fam vulgarem,vet expreffam pupilljrem & tatitam 
vutgarcm.par. 2 .cap. 6Jtum. i . 85 



laxem^bU.num.i. 

S 

SlmpliciOfqux i» commixtione mutant nomcn , & alio 
vocabuiononiittjntur, tertiam cttnflituunt^caem. 
par,4.c.i.Hum.4. 117 
gpecies proprii infunt gencri, &genHS proprii de fuis fpe 
ciebus prxdicatHr.ittpr*fat.ttu.27, 4 
Spcdcs (}ux ex duabus con^itur fpeciebus non conflitui. 
tur fub ttltera ex iUisJcdfeparatim conftdtratur. par. 
4.c.i.num.}. 117 
StatHlo iijnte,feH amfuetuditte,quddprimogettitHS ex pri 
mo matrimmio in barottia fuecedat, filius primogenitut 
fecundi matrimonij, cxctudit filiumpritmgcnitum ter- 
tij matrimonif.in prxfat.uum. 9. 2 
Statuto fUttte, quod ft fUius morixtur inteflatus,f tuabin- 
ttfUto,non fuccedat ei mater.anfiHuspupi!IusftnepH~ 
pdljTt fubfiitutione dccedent comprehendatur fub h«c 
flatuto,adeo quod materexctudatur.cum fuis dulara~ 
tion'tbus.parj..c. } .nu. i j . vfque 21. 81 



Statuto fi caueatur , qubd minor vigintiquinque annit uon Subliitutio in fuo b£rede fMa per hfc verba,ft hfres nott 



pojfit tcHari, att tunc pJterfamilias ntjiori quatuordc 
am annistfed minori viginttquinque puptUatiter fubfii 
tuere poffit. cum eius declaraiione ,par. 1. cap. g. hh- 
mero2.s.&n. 9? 
StatHtofloMte qudd mater filios habeat tn potefiate , an fi- 
lio pupiUatiter fubflituert poffit.par.2.e. i o.nH.2. 97 
Statutum loqunis de muHcrc , qus tranfiuit ad fecunda 
vota, extenditurad iUam qua terttonupftt, 'mprafat. 
tutme,io, z 
Statutum faciens mentionem de htrede , an in banorum 
poffeffore locum habejt.par. i .c. } .num. 5 . 1 8 

Statutmn vet confuetudo,aa inducere poffiat, vt captato- 
riavoluntas valcit.pjr.i.c.i.nMm.i. 78 
StatHtumflriCli intcrpretaridebct.par.2,c.}.nu,j. 79 
Statutum toquens in cafu vero, tton extenditurad cafum 

fidum.quod declaratur.ibid.ttum.9. 
Subflituendi qui excmplariter funt, an in atiquo onere 
grauari pofftnt,& pr»cipuiperfideicottmiffum,par.}. 
cap.s.num.i}, 125 
SubfiitHtiovHtgaris plHribusinfiitutis coputttiui fhSa , 
an vtu> adeunte expireucum eius declaraiione , ibidem 
num.ii.& 20, 6S 



eritfiperatitr qudd innitutio dicatur fafla fub contra- 
ria condiiione , ft fuus votuerit effc bsres , quod fecut 
tfiinextrjneo.par.i.c.^.num.tf. 2f 
Subflitutio vul;iaris tollit fNf.atem.pjr.i.ejp.^nu.^. 1 9 
SubflUutio vulgaris per aditionem hfreditatit exptrat. 

Par.i.cap.i6.ttu.i. 63 
Subflitutto vulgjris fu&a in vfuftHClu^ eius agnitioneno 
rxpirat.ibid.niim.} . 64 
Subnitutione in reciproca,vulgirii expreffa continet tacl 
tam pupillarem, quandoretiproca fubfiitutio in cafum 
fpecialem vutgaris fubflitutionis fuit concepta.par.l, 
cap.i.num.6, 6 
Subflituttones, qua fub compendiofa continentur, an ver- 
bis generalibus expreffe dicantur , cum fuis declaratic- 
nibus.par.^.c.}.nu.i.2.&3. 1}X 
Subfiituiionesfideicommiffjria,& VHlgnriSi ^uomoiodif 
ferattt.psr.i.cap.i7.num.i6, 66 
Subflitutioni anftt tociis, ft inflilutut inprimogradupo. 
tefl effe heres,fed no eodem modo quo defunfiut voluit, 
vtqmafuttmliitutHs fuut vel tteceffarius.,fedin tem- 
pore mortis rcperitur emancipjtus ,vcl manHmiffus, 
pjr.i.cap.lo.num.j.& 13. 4I 



Subflitutio vutgarisfuUa per verba,fi neque Titiut^neq: Subflnuiiorus duf fpectesfunt^dxreSa fcUicet & obliqus 
Seius hxrcdes erunt, ad hoc vt locnm hibeat , neeeffe in prefat.nu. xo. _ i 

efl.quod ambo non ftnt hdtredes. ib'id.num. 1 1 . Subflitutioms obhque, ftufideieommiffjrif^ dHxfuntfpc 

SHliB'ifutiovulgarisfa3aplHribHtfimplic'tterintotiim, ciet.tbid.num.ii. 

4» vnins adifmc expiret . (Hm eiut amptiat'ioiubus & Subfl'ttHf 'tottis appeUatiotse w ftatutis , etiam fideicom^ 

mijfjri* 
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wjyjflrirf cmprtl)aiditur , ibiJtm,mm. 28. 
Subfiituticnis vul^artsycrba, quamintcrfrctationtmac. 

cipiant.par.i.cap.i.Mim.l. ^ I7 

Subflitutmis yuliaris ycrba, ft htrtstmn trtt,cafitm de. 
fuimtis facultatisinccnon cafum dtficientis yoluntatis 
tomprchendunt.par. \ .cap.%.num, 8. 3 J 

Subfiitutionis yulgnrlsprmus cjj'(£lHS.par.\.c.j^nu.\. 1 8 
Subfiituti inuiccmplurcs,aninttlfiganturpro portiombus 
hfTcditartfs.cum cafibns,amplidtionibus, & declaratic 
nibus.par.i.cap.i.num.j;.4^.6.yfque 17. 190 
Subflituti , an cx potentia tranfmifftonum ex Lcurn anti- 
quior.bus. C.dt iicrc dtlib. & l.yn'ux,C,deh'is,qui ante 
gpcr.tab.cxcludantur.paT.\.cap.$jtum,i. 2\ 
Subfiitutiad cxclufioncm ft patcr & pliHS fimulmor'un. 
tUTt & qiiis ipforum prior dcceffcrit , non conftet , filiut 
ffMtortuus prjtfumitnr.par. \ .cap, 1 3 .num.}. 5 j 
Suiflituto yutrn aperi! rtpudians tx ttfiamentohfrtd'ita~ 
tem , licitab 'mteflato yelit fucccdere: quod quomodo 
froccdat,yideas per extenfum. par.i .c.j.nu.z. 17 
Subflituto,an pr*feralurpattr,fi'Uo inflituto bxrcditatcm 
repudiante.par. I .cap .6.num.\. 2 5 

Subfliiutorum , quanda plurts funt gradus, per aditiontm 
primi omnts expirant.par.ucap. 1 6.nuni.z. 6j 
Subfittutum,«n cxcludant filif ia yita grauati nati,&fi' 

mul cum ca mortui.par.4.cap.7.num.j6. 
Subflitulkm, an cxciudant fiii/ nati & mortui in yita 'mf& 

tuti ^ grauati.ibid.num.jS. 
Subnttutus praferturpatri,fi fubfUtutus eflteilatori ma 
gis diltflus.par.\.cap.6.num.\z, 27 
Subftitutus patriprafertur,in tacita repudiatione,quf re- 
fultat ex difpofttme legali propter filij negligent^iam 
<!r lapfum tcmporis dati ad adeundum.ibid.nu. 1 ]. 
SiAJ^tutus patrcmexcludit ,filioante adiiam hxredita. 
tem mortuo, quod declaratur pluribus modis . ibid.nu. 
me.\<).zo.yfquei6% 
Subftitutus,an ex taciu vulgari admittatur, pup'iJlo 'tn vi 
ta teflatoriidecedente.par,i.cap.\o.num,\i. 42 
Subflitutus, an cx tacita vulgari admatatur , fi pupillaris 

fitfaQa yentri,& non nafcaturjbid.num,2x. 
Subfl'UHtus pup'Ulo,an & quado fine haditate patcrna con 
fequipoQitpupmarem hfreditailf.par.i.c. \ i.nu.\. 109 
Subflttutus pup'iUaris,an ex pcrfoua impuberis reftitutionS 
in integrum aduerfus aditionrni pclere poffit.ibid.nu. j. 
Subftitutus, an admittatur fi filius non poteflde iure ciuili 
adire, fed folum de 'lurt prxtor'to,pttendo bonorum pof. 
fcjfionem fetiindum tabulas, cum eius declaratiombus , 
far.\.cap.i9.num \.6.7.S.&9- yi 
$Hbftitutus,an excludatur per illum, qul veait per ius ac. 

crefcendi.pjr. \ .cap. l j .num. I } . 55 
Subflttutus ad hxreditatem admittitur, quando hdres pofl 
aditam hxreditatem fuit negligens defunHi volunta, 
tem per annum adimplere.par. \ .cap. \ 6.num. j. 64 
Sid>lti(u:us duubks hxredibus innitutis fub condit'ione da 
tuSffi vterque hxresnon erit, non admittitur,nifi ambo 
ixredes non ftnt.quod ampfutur,& declaratur,par. i . 
Ciip.17.nttw.2j.2s.17.28.cr29. 68 
SHbflitutioverbis direilit impuberiin pottflatenon exi- 
ftenti fa&a^fln m vtm fiddcommiffi valeat. par. z.r. 1 o. 
num.j^ 98 
Subftitutio verbis dircSis fafla maiori fcu txtraneo, vor 

letinvim fidcicomm'i\fi. 'ib'td.num.S. 
SubftitHtio flda maiori exprcJfCf fi m pHpiUari atate rfc . 



cefftrtt , an in vim fideicommiffi fubfUneatur . cum fi4s 

dcclarat'iontbus.tb'idjtum.t).x \ .& 12. 
SubSiitutio pupillaris in tcflamcnto mperfeSo condito in^ 

ieritberosfaRa,an yateat.par.2.cap.\ j.nu.z, 10 t 
Subflitutio compcndiofa,quidfn.pAr.j^. \ .nu.\. 1 27 
SubflitutiocompendiofafOnfii propria fiibftituiionis fpe' 

c'iesi'ib'id.num.2. 
Subnitutio compendiofa , quot fubHitutioncs eonimeat » 

par.^cap.2.num.\. 127 
Suofiituiiovulgaris ,an'm ccmpendiofa contineri poffit, 

tb'id.num,2. 

Subft'itutiopHp'tllar'ts,anin compeniiofa conimeatHr^quam 
do eft faJ3a verbis d'trc{iis,fcu obliquis.JcH cimunibus, 
feu fitfaQain tota htrtditatejeu iiire certaparticula- 
ritfeu tn quota hfreditatis,feH in quota bonorum.cu fuit 
declaraiionib. tbid.num. j.6.7. S. 1 2.1 }• 1 4.1 1 6. 1 7> 
l8. 19.20.21.23.1425.26.27.28.^2^29. 
Subfiiiutio compendiofa dicitur , vbicHnque fit fub condi- 
itone moriis.par.^.cjp. ^.num.z. \ 5 4 

Subftltutio.eft fecunda infiitutio.in prxfat.nHm.i, l 
Subftituiio fit in bxredis infliiutione,in legjiis, 'w fideicom- 

mi(fis,& in donjtionibus cjufa mortisJb':d.num..^. 
SubflituiiOfCfl verbum gaura!e.ibid.num. j. 
Subflituiio , eft fccundo , vel vUcriori gradu faOa inflitu- 

tio. 'ibid.num. 1 2. 
Subflitutio^an fie propr'iiinn'itutio f ibid.num. i j. 
Subftituiio fidcicommiffaria ton proprii fubflitutiodica- 

turf 'tbid.nMm.22. 
Subnituto , efl yerbum eommune, direlfas , & fideicom- 
miffarias fubftitHt'umes comprchcndens. tbid.nu.i j . 4 
SubliitHtU) vulgaris, quid fit.par. i . cap. i.num,l. $ 
Subfiitutio yHlgaristqHOtHplexfit.'d>id.num.i. 
Subfiitutiovulgaris & pHpillaris.quas brcuiloqua & co- 
pendiofa complefiitur , verbisgcueralibMsexprefif di' 
cHntur.ibid.num.3, 
SHbftituito vulgaristacita,quid fitjbid.nHm.t. 6 
Subflitutio vulgaris in exprcffa pupdLtri continetur, & dl 
citnr omn'ino tac'aa.ib':d.num.9, 7 
Subftilutio tacita vulgaris no coniinetur fub pupUIarl rr» 
prcfsa , quando pupdlaris fuit fa£U ex 'mtcrujUo p('fl 
teftamcntum patenium,cum alijs declarationibus, ibi. 
nMme.\2.vfque ig. 8 
Subfliiuiio vulgjr'is,qux partim tacUa,& partim expref' 

fadicatur. tbid.num.^^. 
Subfl^itutio vulgaris faGa m vnum cafum,fi hxrts effe »0- 
luerit, an porrigatur ad alium cafum , fi bxret efie non 
totuerit,velccontra.'ib'id.num.2 5. 
Subflituiio vulgaris 'm legatis faQj in caput noluntatts , 
an irahjturad caput 'impotentix,cumaUjs dcclarat'io^ 
nibus.ibid.num S2,vfque j^l, 
SiibWituiio vulgaris expreffa continet tatitam pupiUaretn. 

par.i.cap.i\.num.\. 44 
SubSiituitovulgaris expreffa faSacum d'tn'me taxati- 

ua,noncontinct tacilam pupiUarim . ibid,num.2. 
Subflitutio vulgaris fifijt mparibus pcrfoms feparatit» 

an comprchendjt tucUam puf dLrcm. ibid.num. 3 . 
Subftituiio vulgifis , an coniineat tacitam pupiUarem , fi 
extatflatutum,qudd teflamcnta ad littram ittteUigan. 
tur,prout 'iacent.ib'id.num.7. 
Subft 'uutiO informis conimct tacilam pupiUarem , etiam 
fianteftatuto.qudd teftaaentaadliteram inteUiganturf 
frouiiac(nt,ib'id,num, 1 0, 

Subflitutii 



SuhfHttit}» expreffa ynlgaris nim eemprehendit tacitam 

fupillarem, ft eidem cui fafla efl vulgaris,fa£la cfi etta 

expreffa puptUaris fubRitutio.ibid.num. 1 1 . 
Suhfiitutio rulgaris tacita compreiienfain cxpreffapkpil 

lari,anad bona puptUi trahatur.par. i.c, \ jjiu.x. j j 
SubfUiutio rulgaris tacita , ancontra matrem admittatur. 

ibidjiumj^ 54 
Subfiitutio pupiUaris concepta fub rna conditione, rtputa 

fi in pupillari Atate decefftrit fubfiituo talem , continet 

exprrffim rulgarem,\bid.num,t. 
Subflitutio vulgartsm rnumcafum fpecialem tir indiui- 

duum,putafi natus nonfuerit,concepta:comprehendit 

tacitcomnes aUos cafus vulgaris fubfiitMtims.ibid, 

nume.ii. 5/ 
Subtiuutio vtiigarispartim tacita&partim expreffa , an 

admittatur conira matrem in cafum tacitum. ibi.nu.g. 
Suhfinutio rtilgaris,an toUat exifientiam fuitatis, c6 fuis 

declarationibus. par. i .num.z,j.S.9. 1 1. 1 2. J j •! 6. 1 7. 

I8.iy.2;.i5.24.2j. 56 
Subfiituito tacita,(fH£ ex iure accrefcendi caufatMr,an tol 

lat fuilatem.ibid.nMm.i. 5 8 

Subltttuttorulgarii, qus efi fub compendicfa,non toUitJui 

tatem.ibid.nMm.7. 
Subfiituti» tjcita ius accrefcentU excludU,cum eius decla 

ratione.ibid. num.i.dr 7. 
Subfiituiio inualidj^an impediat ius accrefcendi.ibi.nM. % . 

g.l^& 15. 62 
SMbfiitutio non toUit ins accrcfcendi , quandty ex conieSu- 

ris potefi aHqualiter apparere de contraria tefiatorit 
. ro!Hntate.ibid.num. 17, 6 } 

Subfiitutio Tulgaris impedit ius accrefcendi . par. i . cap. 

I5.»»m./. 61 
SHbftitutio in dubiopotiMS iaterpretanda efl direSa^Mom 

precaria.ibid.num, 6, 
Suofiitutio perh/tcverbaconcepta,TitiuminfiitHO,& 

uiumfubnituo.an dicatur vulgaristantum , cum eius 

declaratione,tbid.num,i.& 9. 
SMbfiitutiovutgaTis/}utbHs rerbis concipiatMr.par.i.cap. 

i.nume.i. I4 
Subftitutio compendiofa rerbis direBisimtitefaiiain- 

fra pubrrtatemvaletvt pupiUaris& pofiea rtdire- 

£la militaris,par.4.c.i.nu. l . I S ) 

Subftituito compendiofa rerbis direQis d nulUefaBa t an 

pofi pubertatem iure dircBx militaris raleat.ibi.nu.2. 
Subfiiiutio compeadiofa rerbis obtiquis d milite fa8a,om 

ni tempfire cfi fideicommiJfaria,ibid,nu,l 1. 
Subfiituiio comptndiofa rerbis commMnibus dmilite fa- 

8a pvfi ptibtrtatem, an iure direflo vateal. ibijiu, 12. 
SMbfiitutio conccptafub dMplici conditione atternatiua,rt 

fi hnres meusfinefilijs,rel ftltj finc filijs decefferint fub 
- Siituo Caium,an onus iniunQum mteUigatur foU h*re- 

di injiiciito fub dupiici condittone, an etiam liheris in co 

ditione pofttis.par.j^.c. 1 1 .nu. ) ; . 1 8x 

Sub{iuut'u> brciuloqAa per patren in eediciUis duobus im- 
. puberibtit filtts in poiefiale exijientibus fatla, an tonti. 

nejt dirtQas fubfiutitioncs.pjr,^£.iQjnu,(). 207 
Subn'iiMtiofidticommi(faria,quM 'in reciproca contmetur, 

anpuhertJte finiatur.ibid.nu. \ o. 
Subfiitutio rectproci faSaper hdtc rerba,rulgariter,pu 
■ piUanter, & per fideicommijfum , an adboc rt fuccedi 

poffit,fit nece(fe,tfuid omnet concurrant.ibid.nu. i ; . 
SMbJiitMtio Compendioftf quit fitfer verba communia im 
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puberi, an ftt emni tempere fidetcmmiffi rh. eum ptis 
dectarattcn'tbus,& fubdeclararionibus .par.^,cap. 1 1, 
num.i.%.vfeiuei%. 171 
Siihfluutio Compendiofa per rerba obliciua fada, omm tf 
pore e(i fideicommiffaria.par./^.c. \o.nu.\. 1 69 
Subfiitutio Compendiofa per rerba obliqua fa(lj,an ccnti 
neat rulgarcm.cum fuis declarationibus.ibidcm nMme- 
ro2.3.c^4. 

Subjittutio reciproca,qMOtuplex fit.par. j.c.z.nu.i, 195 
Subjiitutio reciproca , (juibus rerbis concipiatur . par. 5 . 

Mp.i j.OT*.i.».}.(jr 4. 208 
Suhflitutio imparibus per militf faQa,andicatMr in rtro 
quedircLla.pjr.f.c.\\.nH.\. 207 
SMbfiitutiofideicommiffaria loijuens deproximiorihus, an 
'inteUigaturdeproximioribustef{atoris,relhpredisgra 
Mat't.par,;^c,ii,nu,l. 18l 
Subiittutio compendiofa rerbis direQif i paganofaSa , 
an poji pubtrtattm iure fideicommiffi fubBineatMr . ci 
fuis dectarationibus.par.^c.g.num, 1 .4. 5 , .7. 1 1 . 1 2« 

I }.I4.16.I7.I8. 19*20. 11.2 1.2}. 161 

Subfiitutiohis verbisconccpta,(juandocunqneptiusmcus 
decefferit ftne liberisjego Titio omniabonamea, an fit 
omni tempore fideicommiffa ria.par. 4.; . p.nn. 2 4. 1 68 
SubliitMtio rltrapupiUarem ttateman txttndatur,pfi. 
tio impuberi fubfi'UHatMr,fi fine iiberis dcctfferit, par. 
^cap,\i.nMm.\g. 174 
Stibfiitutiovulgarisvnita cMmiure accrefcendi antranf- 
m'ittatur adhxredes.par.^.c, 1 4.n«w.i 7. 187 
Subjiitutio compendiofa an moricnte infiitHto viuo teflam 
tore.fiat caduca tam refprQu rulgaris , quam refptSit 
fidticommijfarije , & piipiUaris , cum fuis ampliationi. 
bus & declarationibus rideas.par.^.cap. \ ^num.z-r. 
rfque ij. 189 
SubJ}'itMt'ione direlfamilitari caducata hrereditas deuotui 
tur ad dtuenientts ab inttftato ipfius ttfialoris & ntn 
adbdtredes pr'imi 'in(iitHli:fed caducato fideicommiffb 
hareditas remaner penes diredo infiitutum,& eius hf 
redes.par. 4 . c , 8 .««. 28. 1 fi I 

in Subflitut'ione,quando apponitur diiplex rerbum in per. 
fona eiufdem,fciticet commune & direQMtn , quomodo 
inteUigatur.par.t^.c, t^.nu.i. 182 
in Siibfiituttone , rbi in perftna eiufdem duplex verbum 
appofttum fuitfCommMne & direlium,er'it m eleQione 
fubftituti renire ret cx diretla, vel cx fideicommiffa. 
ria.cumfuis ampiiationibus timitationibus. 'ib'td,nM.2, 
4.5.«.7.8.eJr 9- 
SMbftiiHtiones pupiUares fub rcciproca contenta , atter6 * 
deinde emanc'ipato,an exp'irent,fru remaneant in perfo 
na retenii in poteflate. cum dectaratione . par. 5 . cap.6, 
num.^& 12. 201 
Subflitutus qMjndo moritur antequim inflimtMs , rel atu 
teaquim fthftilutionit condiiio eueniat ,exti>iguitMr : 
quodproctdit fiuefiUo extraneus , fiue aliqun ex dc ' 
fcendentibus,fHbnitMtHt fuer'it..par. 4.C. i4.nM. i . z.ci 
fuisdcctjrat'ionibMS.nu.z$.& 16. 184 
SubfiitHtus.an capiat fruQus repertot in htreditate tefif- 
toris tempore mortis eius , an repcrtos tempore mcrtis 
hared'is'mft'ituti par.^.c.%.nu. 5 . 155 
Subfiitutus M admittJlur ,quando htretordinis &ad- 
Mcrfus aditionem eft in integrum refiitutus . par. 1 . cap. 
\S.ni4m.\. 70 
Subftuutus fi biuet adMerfus aditionem reft'itMatMr,an de 

'mre 
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lurt cmtrijrn de'turepr£tcr'ioadmUtatur. ilftd.nun:.^ , 
Suhflitutus pupiUaris jtu yulgaris ,t]ui efllmres hsre- 

dit ex iudicio ttflatoris , an admittatur perhMyerba» 

quifijuis mihi bdres erit.par. 2.c.6.nu.z, Sy' 
Sutfflitutut cxt mptaris d patre , onpisftratMr fubflituto 

d maire in bonis paternis.& quid in boms patermt,nu. 

lo.& quidinbcnit aliunde qusfitis ,num.ii.par.}. 

rtume.g. li6 
Subflitutus ab auo, an pfgferaturfubflituto a matjt.ibid. 

numero 1 2. 

Subfiitutits, dfilijs tfuomodocunque legitimatis ncn excln 
ditMr,i}uando d trfljtore fuerunt prolata vtrbi gemina 
ta,le<ittimam fobolem ftgnifjcantia.par.^c.y.num. 5 j. 

SMbfiitutus , an excludatur filio nato in figura matrimo~ 
ruj.ibid.num.^C. 

SubktutMs an prfferaturfifcofMO exiflente indigito.par.U 
tap.t.num.t. 34 
ttan fideicommiffarioinflilutorepudiante. ibi.nu.lo. 

Subfiirutus pottfl adtriinttriin ^ fpes efl, infliiulum per 
riflitutmi m integru adttdtti poffe. par. i.c.^nu. 2.18 

Subfiitutus an intra trtennium,qudd Seiusherrshjbtt f* 
tultatem reuocMdi fuam abilinentiam,& quando fub 
flitut 0 mm tolitt fuitatem admittendus fit.ibid.nMm.6. 

td Succrflinnemrbi qttis alterius cccdfiont rocatur ,iUo 
vtente lure fuo,perinde tflac fi vocatus non fuijfct.par. 
l.cap.ip.wrtw.j. , 7j 

T 

T^bulapupiUaresA» tx aditione qurtfit ex tacita vul 
gari confirmentur.par. i .cap. i j .n«.8. 5 4 

Tticita pupiUttris contra matrem porrigttur,primb,ft ante 
teflamentum tcflatordixerit.fi filius mcus morietMrynol 
lem,qM6d mater eius haberet VHum obolMm. vbi plM- 
ribut altjt modis.par.i c.i z.nu.i^.(lr feq. j i 

Taciium.quando conlinetur squi principaliter^& non ac 
cefl^orii fub expreffo, & aliunde origtnem tralut , tunc 
exprtffo vitiato,non vitiatur tacitIi.ea.p.c.2i.nM.i.y^ 
Talet , OB cenfeantMr iUi qMi pro tjlibus habtntur quo ad 
ea etiim qu£ de iure 7]>ecialifunt.par.2.c.}.nu. 1 4. g i 
Tefi^mentum.yan fumerepoffit vtres d fecundi^gradM fub~ 
fiiiMtionis exprefff.par. i.c.io.nuA.& 5. 40 
Teflimenium,dn fitmat v}resdfubflitMtione,qutndo eija 

Qa fuit,qui inflitutus non erat.ibidjtu. 6. 
Trfljmrntum, in quofiitut prdteritus fnit, an dicatMr ipfo 

iurenulUm.par.i.c.\9.nu.^ 
TfflanttntMm pattrnMm & pupilUre , an fit propfti vnu 
ufljmeniMm.par.2.x.j.nM.i. \ 79 

Ttfi^or fi dicjt,filium haredem inflituo : & p hxres non 
erii,volo vt hareditatem meam Titio reflituat: an ifla 
vulgaris.feM fideicommijfaria fubflitutio dicatur.par.u 
Cip.z.nMm.i. 14 
Tefiaii>r^anpr*fMm:^Mrplures hfredumgradMs facere 

volniffe.-bidnum.io. 
Tt fl iior., an poffit monaflerium in vniuerfo exemplariter 
fubflttMtre,\y filiosin re certa.par.j.c.$.nM.6. izi 
Teftjtor cenfetMr maiorem affeiiionem habere ad anima 
qui adpoflerotxti eius declaratiotte.p.^c.7.nM.6.i 3 6 



Trflater habens duos filics ex prima vxore,& dHos ex fe 
cunda,quos inUttuit,& iniiicem fubftituit,an rno rrpu 
diante frater vtrinque coniunnMS prsferatur coniMW 
Ois ex vno latere tantumxum juis ampiiatunUrMs.par. 
5.f.9.»«.2,3.4.5.C7 S. 104 

Teflatoris voluntas vbi tfl apetta, verbum alias obliquSt 
& precarium,direSum ruadit.par. 1 .c. zjiu.^. 1 4 

Teiiatoris dijpofitio in dubio cenfetur concordart ti l.d*~ 
fffofiticne.declaratur.par. \.c.6.nu.f.& 1 1, 25 

Tranfmiffio iure fuitatis,an locum habeat ftante fubflitu- 
to.par.i.c.ynu.i f. 25 

Tranfmiffio,quam facit monachus dchxreditate no adita, 
pcift eitts mortem ad monafierium,an locum habeatfian 
te f \ibflituto.pjr. i . c. 7. »>«. i g . 34 

Tranfmiffio quandofiat ad haredes.p. 4.C. I ^jtu, i g. 1 8 s 

y 

VErba,qus fui natur.i fuff>enfiua funt , fi proferantur 
ab eo qui deliberato modo rult aCHi explttare, eQi 
ciunturdif}>ofitiuj.par.i.c.j^.nu. 12. 2 [ 

Verba,quando aliquo modo poffunt impropriari , & ada- 
plari , nunquam rtfrruntur ad cjfum , in quo tiifpoftti» 
non poffit fieri,fcu inutUis effct.par. l.c.l o.nM. 1 9. 4 j 
VabatrjhMnturai fenjum impropriumfi nonpoffunt tn 

proprio rcrificjri.ibid.num. j . 
Verba Ulj y fi hart s cr:t, in pkpiUari fubfiitMtione an fint 
neceffaru.par.z.cap.^.num.z. 8} . 

Verba pro atlus fubflrntatione debent impropriari. cum 
eiMS dfcLratione.par.z.c. i o n'4.6. 98 
Verbaobiiqua ingenere & fjiecie qua.ibid.nMm. 1 1. 
Verba communia in genere,& in fpecic qud dicantMr.ib'uf. 

uMme.iO.vfqMe 30. 
Verba commumadirtdam ftfpiificant tantum fubflitutio- 
nem, quando eis addita junt verba direSam fMbj&tu- 
tionemfignificjntij.tbid.num. j i. 
Verba dubia dcbent applicari iUi extremo, quod efl poten 
tius. par.i^.cap.ii.nu.6. 172 
Verboru proprietas quotupitciter fumatMr.in ffat.n.z 5. 4 
Verbum,continetur,jn denotet propriam vocabuli figmfi' 
cationem.par.i.cap.i.nu.6. 18 
Verbum,dttefferit , an in morte ciuili yerificetur . par.^m : 
cap.6.>tum.i. 1)4 
Verbum^quandocunque,an fit incompcndiofafMbfiUMtio- 

ne neceff'Arium.par.4^xjp.^jnM.i. eotk': 
Vitutoexpreffo^no vitiatur taciiumji non accefforiijei 
fquipitniipalitcrvenijt.pjr.i.c.io.nu.zi. 4J 
Voluntas teflatoris non minus probatur exaEiu inMoHdo > 
& minusfolcmni, qudm cxaffu vaiido.par.\.cap.i^. 
num.io. 62 
Voluntas eadem efl in toUendo in a8u ittUtiU, pcutinaBit 

vt'iii.ibid.nMm. n.& i^. 
Vfus communis pr^cualet propri^ verborum figtiificatio^ 
tt't.par.x.cap.3.num.li. 81 
Vfus communis,dc quo Inrifconfultus fidem facit, attendi 
debrt eiium in mjtrria pfnaii & correClor'ia.ibi.nu.ij . 
VMtgaris & pup UMris fubftitMttonis diffcrfti^ ratio. par. 
f.cap,ij,aMm.z6. 6i 
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S V M M ^ V M, 
Speclenm cognltionf pr/ccrdcre debet coputic^eneri, 
Siibflitutio,efi fecunda inditmio. 
Diffin tio rt bona pt , dcbet effe generalis , (jr cum ftto 

diffinito conuerti. 
SubJUtuttofit in hireditinJUtutione^in legatis ^in fidei. 

commijjis,^ in donationibus Ciujfa mortis, 
SubJlitHtio^eH rcrbumfpierale, 
tnHiiun virbum^tHgrnrrale. 
InteUta, I l.qitxTfbctur.^fi.f.de mlit.tefiam. 
Tefiet drfmnentes alitfuid falfum efje temporcfcatndi 
• heUi^ormm d,(lifalutntur^li(et dlud tempore ter. 
tif, vel qucirti belli, t ffrfJum fuerit. 
9 Statuto Hante, Iru tonJuetudine,i}uod primogenitus ex 
' prtmo malrimnnto in batonia Juccedat, filius primo- 
gemtus ffcundi matrimonij^ excludit fiHumprimo. 
genitum tertif matrimonij. 
\0 Statutumloqufns demulifre ^ ifua tranfiuit ad fecun. 

di votA,exfcnditur ad iUim^qu* tertio nupfit. 
1 \ Trtmusapptliytetytfui polleu^qut exclufut efl,vocah 
I zSubUuuiio,efi ftU,yel vlteriori gradu fa^a tnfiitutio. 
1 ? SubBituiio,att fit proprii infiitutio f 
1 4 Tale Jecundum ifuid.non dicitnr proprii tale^ 
1 5 Diffxtfuio codonjili{,nb dffimplex,& .pprii difpoftta, 

1 6 T>!£lio,i^r,inter diuerfa ponitur. 

17 InteUeclns l.mulicr.f.fi.fde cond'u.inJlitut. 

1 g Condilir'^ quando in fnrma ff^ecifica adimpieri dcbeati 

19 Inflituo, cll verbum ^enenle , tjuod tam addircSamt 
'- 4jujm ad ^Utfujm inflituiionem referri potefi. 

20 Suhflitutson.s dux funt fpeciet,djreSa.f.& «blirfua. 

3 1 SubHttuiionis vbti^feu fideicomiff^rif dur sUt fpecicf. 
IZ 'iubflitutiofidetcbmiffaria,an proprii fubiiitutio dicsif 

21 Subtiituo,e/i rerbum commitae f iire3at,& JiJei- 



commiffarias fubfHtutiones compreltendent , 
2 4 Clcjff diflu in l.i.ff.de f ffi.procof quomodo procedat? 
2 5 yerbcrum proprtetas fumitur yei d difjimtione, ytl ab 

etjmologia,vei ab auti>oritate. 
2 6 Genus iUud dicitur , cuius figntficatio apta efi cmpre- 

bendereplures res^nterfe Fptciedijferentes. 
1 7 Species proprii tnfunt fuogeneri , <jr genus proprii de 

fuis fpeciebus prtdicatur. 
28 SubJiitutionisappeliaiioneinHatutis f etiamfideicom- 

mffaria comprehenditur. 

P R .£ F A T I O. 

I V A M Ntilis , qnim ampla, 
quamq; necdliria lic.^ubfli- 
cucionum maccria , ipla reru 
magiftra expcricnna docct: 
hxcctcnim maccria tubct in 
fc in corporc iuris , vc mare 
Ocbinum, quod cotumcir- 
V, _ „ cuit orbcm: cll difturilis.fii 

idco %'tili$ : nulla cnim linc maximo commodo datur 
diAicultas. Ethinc AlbcricusdcRofa. maximuspra- 
fticus,inrubr.ff.dcvul™. &pupill. rubihtut.vaJdcad 
budas Aduocatorum volcm cHc aicb.ir : Sc cum hxc 
niatcrialitdcpcrfcnQtilTima, non c^ct comnicnda- 
cionc,t(ieoq; iii pr.rt'ationc verbanun ci)ciam,rcdim 
mcdiatead propolicum nodraiinccntionis deucnicn 
do,Traclatum illum in duai diuidam partcs : In pri- 
raaSiibllicutionisdi/Iiniiionc, & (iiuilioncm rraOia- 
bo,accciara. proptcrquidfiicritinuenta, dicam: lo 
lcciida dcqualibet Siibftitutionis ipccie particulari- 
tcr&^dKiilimdifputabo, nccnon aJicjuxs conLluiio- 
TKS d« Sub/bcutiuoibus in communt refcrani. 

A TcidH' 
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D.Alexandri 




RadJaniru? ftaq; profiiinli Sii' " ■ - 
nis maccrum.imicabor lurc<. . i- 
tennam in l./.fTli ccrt.pcr-xquf iubct.cp 
adcogtiitioneiiHpcacrum . I 
(icbct..ognjuo gciicrum .&1.U .. . .ic 
opttma proccdcndi mcthotius, qua pi imo dirtinitio 
rci, mox cius Jiuilio ponitur , 8c dcmum cxcmploru 
6c cjcplanatio , vrj^Krillu tcx. dicit Ual.in 1 ).in priii.£ 
<lc iult & lurc. idco primo quid lit iubfhtutio , dicc- 
mus: &dcmum,quoinix{o diuidacur , cvpiRabiinus. 
» .- .Subi^brurio igitur,\tad pnmuinrnicrt^ur.-fci^ I 
fLundainftitutio.iucamdifhAiujc AcairlLinrub.tS 
dc vulg.&rpupill iubll. (jucm lcquuti fucruiit Dodo- 
rcscomn)unicc^inl.j tCcud.tit.in ^iiic fijl.^:4ij 
nibr.Cdc impubcr. &aiijs fubditut. Nicolaui i Nca 
poli, loanncsaPlatca, Arct.ron.^^alijcomnmnifcr 
in rubr.lnlht.de vulg lubftit.ijux- diffinitioprobatur 
^ Lprecibus.C.dc unp^b^ & aiip> lublbcut.vbi linpe , 

Fitor fubllitutum appcUat rcctinduinii.iTcdcni, &:in 
ab omnibus. tum quniam. ff.dclcy J. (lcuiidum 
vnumintclic<:ihjm,&inLncq-,.f fi.A.dcliiilit. tcliJitn. 
Contra hancdifhnuioncm, Arct.&: afij in d. rubr.ff. 
eod-plu-aopponur: nps vcro vnicofuiidamcntoom- 
niacomplcCtcmuti quocicHtalc* Oiiiiii&^iiMiiutio, ' 
I vt bona lit.fdcbcc cllcgcncralis , &cum fundiHinito 
conucrti.lj §) fTdcdolo, &Dodorcsinl.j inprinc^ 
fTde acq. poli. fcd hxc di/hnitio non cft gcneralis, 6t 
cum fuooilhnico ncxiconuertitur, vt probabo , cr- 
goh.TC diltinitio non c(l bona.Minor probatur cx 
pliuibiM. 

4 rnmolubdiruiiotnonrolumfif inhxrcdisinftt- 
Bihonc, (cd cciara in lci^ati^ , in lidcicommillis, & in 
donahonibus cauU mortisJ.vt h^ rcdibus.H.dclcg.i. 
Lcicui.fr dc donat. cau. mort. & I. vnjca.$.lin autcm. 
C.dccaduc.tollcn.fcd lci^ata, 6dciu>mmi|{a,&dona- 
tioDcscaula raornsnonpolliintdicilccumiie inllitu- 
tioncs.tum qiiia vcrbum illud , inlhtuo, a<l hxrcdis 
tantiim dircchim inihtuuuncm pcrtinct. Lj. vbi Do- • 
«Korcs omnes.fiIcod.tum ctiam, quiahtulut particu- 
larislcgaci , &donationiscau(amorti5 diffcrta titu- 
lo vniucrlahs inftitutionis.l.liis vcrbis.ff dc lixi cd.in- 

Aihi. &I.cbgi ^gcncralitcr.fl''adTrebcllia.ergodi4l 
nitio ida gcneralis non eih Hu ic arqumcnto (omiflls 
ali)src(ponlionibtis,qua;non fubliliunt) rdpondc- 
tur,quo(i verbum, fublliiuo,c(lvcrbumgcncraic, 
j diciturcdcquardamlubrc^tiaomnctcnim, quod 
inaltcrius tocum (iibrogatur ,dicitur fublhrucio: Sc 
hinc cii,qu6d pccora diicuDtu r lubdinica, ex co q uit 
io locum altoriim pecorutn fu(iiL'iuniar. L li grcgc.fi. 
deleg.). proindcctiam arborcs iub(hturar dicuntur, 
cum in locum fcnclcencium, alia.* fufliauntur. L ar- 
l>ores,& l.\xl inutilium. ff. de vfufnic Prrtcrca adho 
fublhiutadicicur, c^u.i'in iocum aiicrius lucccdit,& 
fubrotratur. ludcx (ubAitutus intelligitur,qui in lo* 
cum alicrius fucccdit; &tucorl'ub(]itutus,qnidatur 
in locum aUcrius rutoris. Lin fraudem. $. condudor. 
ff.de iure(i(i;i.l.|.<J. h;rcadho.f{!uqqi$ idbm.hberei^ 
l"e iull.fuer Lfin.fTquod cum co.l.cum apud Sempro» 
nium.fi! iudic. folui.&L tucoris.$. in cum.ir.dcadmi< 
niflr.tucor. &(iccumfubfhcuhoUtvcrbam gcnera- 
lc comprchcndcns omncsrc$,omncs<]Uc pcrfonas, 
iqua; ia locuin aliorum , quoquo roodo fubrogatur; 



Trentacinqui; 

confcxjuensclt.vtcomprt ' ' iainlrjata.fidei» 

commiiia, &<ioiiatii)ncs(... itis. Simiiitcr vcr» 

6 bum,inl:ituo, tel^ vcrbum gcncralc, &omncinot« 
dinacioncm , liuccompolitioncm lignificat: &hinc 
dicimus inlhtutas a^^honcs.Lj.^.dciiulc. fi. dc orig. 
iur.& infiirucas obhgauoncs. L cx hoc lurc. H'. de ia(l. 
&iurc.&(ic in(htucrc,nii.iiiudc(t, quam compoAe- 
rc , (iuc ordmarc, &ad quamcunquc oidinationcm 
rcfcrri potelt Lapud Trcbacium. ff. dc aqua plu. v 
ccn. His ftaiitibus rcfoluicur argumcnrum. Icgamiti, 
-iidcicomnutiui)!, &cionxtio cau^ mortis dKuntiir 
■. inihcujiooei.&'iicrcdc4ic|tur,i9l\ici;p Ic^atariiin^ 
fidcicommillarium, fcu donatarium:& inftiruciore- 
fcr|ur Jki iplu^, nbn ipqnidc i-c h.v(odcs , fcd vc lcga- 
tarios, fidcrcommidairius, vcfdonaitarios: & quando 
lubro(«ancur in Idcum iplorum , dicuncur pro- 
pnc (ub(hiuci :'vndc Iiricgatarijs, fidcicommidarijs» 




! ad ifilhcationcn h.rredis,(iuc lcgatarij, (iuc fidei- 
commillarij, llucdonararij, (iuc.idquamlibct.aiiara 
prdinatioiicm.Nec obdat (hcla I.j.frcod.quia ibi vcr- 

• '^un),inlhcuo, idcoJigiificatha-rcdi^in^tutionem, 
quianon limpliciccr, ("cdcum haTcdisadiuniflo po- 
iuumfuit. Nccobdatquod ciiucrfi (inc hcuh,quia 
pcr hoc non mfcrrur, quin vcrbum, in(Htuo,in gene- 
rcfumptum,quamiibct ordinationcm non (ignifi- 
cci:in quoliba cnim titulo parricubiicer, & (pecific^ 
tradbtur mataia, & lican (itulo, dc hxrctiibus inlh- 
racndij, tracbturdchxrcdis inlhtuuonr. in CKulo» ^ 
dc lcgacis^materia Icgati narracur:& in utuio, dc do- ^ 
UiUionibus caufaxnorhs, parciculaijicr dc iplis do- ^ 
nauonibiis tc^cs ordinancur. Vndccx luc caula pro- 
pter t^tulorum diucrliUti:m, ilktio icu arguQ>ci»k ^ 
(um fier I n on po tcih , 

.Scvund6probacurminorpcrtex.in Lquarrcbatur. . 
$.fiii.tiMcmiht. tcdam. lUiiciaUicc-clmpciator.fiTdc , 
Icg.j.vbi ei\ tcaiiida.inihtutio,& tamcn uon cti iublii 
tucio, vt ibi Cjlof IUrt.& B.U. adcrunt. cx quo conAat^ ^ 
did)iu(iui>c cjAm.fuodilhiuto noconucru.Hiucfun 

7 damcnto rcipondetur,^» lccundatnlhtutio, tdc qua 
in<Lji.li.c(lproprie (iibihtutio, quudpruba^pcrceic ^ 
lo Lnulca ita.tLd^ milic. tctla. Nccobilat, lidixcris, d 
id vetu cdctiicqucrctur , lcgataabillo fccudo ioco 
inlhcuco [litctic i cpctica ccnlercntur,cum i fublhcu 
lo lcg^ra icpcci cclcatur, qiur ab mihtuto fucrunt rc- | 
hchi-cLLlicct Impctaior. fcd cofcqucns cft faU'umj;tj.a 
ab iilo lc^;undo loco Iwrcdc inllicuto, lcgata no intel- j 
hguntur rcpccita, vtcxprdscconllat in cL^.fi.crgoial ; 
fumeft etantcccdcns,& licq> illa (ccunda inditutio, 
dcquain d.$.fi. lit propnc(ub(hrutio.quiari>dctiir, 
tf lil. licct Impcracor , & lic q> icga:a rchcia indini ro 
ccnicantur a (ubdituto repetica, proccdit, &ioc{iha- 
bct in Niilgari fubfhtutionc, & no in direcia ftibllitu- 
tione miii(ari,dcqua ioqiiicur text. in d.ji.H.&q; verti 
(i(,ch(!iu $.fi.loquiinchrcdamilicarirpatct,qiuavul- 
garis fit fub coduionc, (i h^res n6crit,& poli aihuo- 
nc hxrcditatis locu no iiet : na poii^ quis itiit h^-res » 
no pot dirccib ('ubfhtui,nili d miiitc,&appcllatur di- . 
reiiz militaris.l.miics ica hf rcdc, & l.in f raudc. $.mi- 
lcs.l£cic inilitati (ciiaincto.icUiad.$ iiit.icciida iniU- 

tuho. 
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TUtio.feu potius (iibftiturio, non fit fubconditioncn 
hjres noncrit, &:fitpofth.Trcditatis aditionc: crgo 
noneft vulgaris fiihliitutio, (cddireda miiitaris, & 
inter vnam &aiiam {'uhditutioneni difrcrcntiacft, 
qaia in vult^^ari fublhfurioncccnfenturrcpctitalcga- 
tad fubftituro, cxdnplici rarione, &:priinaell Nam 
fi teftatorinftitutum.qucm magis dilexit, voluirprz 
ftarclcgatnm.qnanroporiu^fublhtutum, qucm mi- 
nusdilcKit.l Publius, 111 hnc.lSdccondir. Si dcmon- 
ftrai. & (ic (i inrtiiuruni grauauir,multo magis pr^ni 
m cnd u m clKgrauarc vol u 1 1 Ic ( ii b(h rutu m , q ucm lon 
g^minusdilexit,arg.l.Iulianus.$.li.(fdc condit.& dc- 
monfh-at.qu.-e ratio cell.it in direc^a militati , quiacij 
inftitutum ad tempus, (ubflinitum vcr6 (implicitcr, 
Sci\c in perpetuum (crip(crit Ivprcdcm.nuilromagis 
(ubftitntum dilexillc vidctur tc(btor,qaim primo lo 
to inftitutum . Sccunda r.inoeft, quia fublHtutus in 
locumdcficicnrishTrcdis (u(ficitur, atquelubroga- 
tur,&idcolcgaraifubftitutorcprritace(entur: ("ub- 
rogatus.n.rcrinct natura cuis, in cuius lociiiubroga- 
tor cum omnibus qualitatibus , &c6ditionibus cius. 
I.fi cum.f.quiiniururum ff.fi quiscaur.&l. j.<S. h.TC 
a(%o,aim (tmilibus. fT (iquis teftam. libereflc iufTT 
fucr. quirario fimilircrcelTat indircAa milirari. de 
quain d f fi.cum fubftinirusibi non (ucccdat indefi; 
^m primi , evquo primus hxra flii t. Si igirur non 
{liccedit in dcfeftum primi inftituri, nddcbenti pri- 
mo inftituto lcgata fadka i ("u bftitnto rcpcti. laf in d. 
Llicct Impcrator , fc ibi cii omnes poftcriores (cquii- 
tur .8c fidenuoaim Ozeriotlixeris,r^ii6dd.f fi. lo- 
<juiturinfccundoinfticuto, qui propric fithires,& 
non in fiibftiruro, & hoc ex triplici rarioncEt primo, 
quia fiibifeaindo loco in(ritutu$ ellet (ubftitutus, 
vriq; e(Ietoblig.ituspr.T/T.trelegaf3, licet non tanqiu 
rcpctita,cum (olum in vuigari ccfcantur rq>eri , artfi 
e(Iet ohligatu? vr hrrcs.l. in rationc.$. quod vulgo.ff. 
ad lcg.Falcid. fcd ihi tcxtus innuit, quod iiullo modo 
eft obligatiiSjcrgo nullo pad^o pot dici (ubftitutus,& 
Hc ibi cft fccunda inftitutio , qux non eft (ubfbturio. 
Huicprim.r rationt rcfponderur,q»tex. ind.$.quod 
vulgo,loquitur &looim liabct in pupillari (ubftitu- 
rione, & cxeo pupillahs (ubftiturus dcbct prxftarc le 
qaia i pupillo reli«fta,qiiia pupillo fucccdit & no tcfta 
toriilnftitut.dcpupill. (ubftitut. in prin.&idcocufir 
^pilli iixres,nd minim,(i oe pupillidebitum Ibluir, 
quod fccuscftind.ffi.cum lubftinmisibi nonfucce- 
datpriino inl}ituto,lcddcfuniiomiliti: quaren6mi 
rii,n debita.quT adcimdo li.Tfcs iple contraxit.arg.f 
jtcm hxrcs.Infrit dcoblig. qu^cxqualiconrrac. (ub- 
ftitutus (olucrc non d^bcai . SeaindomoucturOzc- 
rius,verba tex.in d.$.(i.('unt ifta: (i quis a militc ha:re» 
td tempiis fcriptusdtj&aliusex rpc,nti.Yntur, anp<>« 
fterior h^res a priorc rclidta lcgata dcbcat.modo pora 
<icratnr iftctcx. in verbis iltis, &aiiu$cx tcmporc.Di- 
clio.n.alius,ponit rcs,&termino5pnjcedccibus(imi- 
les.l.h.Cdc acq.poil.icd in pr.rccdcnti dn (i quis a mi 
Kte h.Trcs ad tcmpus fcriptus (if:& (ic loquitur de h? 
redc.ci^odiim texnis dicit,&.ilius cx tpr,intclligitur 
dch^rede:&idc<)(icut primoloco in!titutusclthx- 
res,& no fubl}itutus,itaet (ccundo loco inlhtutus eft 
hercs & no fubftitu tus: & hoc ct fuaderc videnior ver 
ka illa (cqucntia, quxntur an poibrior hxres. kn qiii 



busapertccogno(citur,q> (camdo loco inftitunis,cfl 
propric hTies . Huic ranoni rcfpondctur, inirura n6 
e(le , fi illc fcaindo loco inftitutus , appcllacur h.iTes, 
quia fubftitutus pro{)ricfcaindo loco,bf rcs appell.nf, 
vt cxprclle prob.uiir in l.j.fTcod & (1c non tcnct cofc- 
qucntia,ibi fecundo !ocoinftirufusappcllarurhfre$i 
crgo n5 p5td!ci fubftirunis, cft &l'ubftinitus proprii 
hrrrcs e(tc dicarur.Tcrtio, & vlrima mouccun fi ibi di 
ccrciTiusclIt-fiiblHturioncm, fcqucrctur, <p nullu ibi 
militis cftcr priuilegiii,\t probabinir; fcd confcqueai 
diccre cft falfum, crgo & antccaTcs.Minor probaturi 
Milcs p6t in Ihtucrc hTrc({cs cr. ccrco tpc , & vfqtu- ad 
ccrrum tcmpus.f h?rcs. Inftirur.dchirTcd.inftitucnd. 
in d.f fixlf, quod quidam ad rcmpns fiiit hxics infti- 
tutus,&atiusc\ti>e: modoiic, (iibi illcdiccrcturfub 
ftitutus, no vendicaret fibi locuin rcgub illa,^ miliii 
p6r ad ccmim tcmpus, & ex ccrto tcmjxire h,TrcdciTf 
inftituere,CHm fcmpcr .ippcllarctar fubftiriitus,& (ic 
nullum cflcrmiliris priuilegiij. fcd hocdicn-e, eft ah^ 
rnrdii , ergoabfurdum cftcrdicere q» ibi {ccundolo- 
co inftitutusjfubftitntus dica tttr.Ccreni & huic rarici 
ni riidctur, q> liccr miles h.rrcdcm inrtiniere poilir cx 
certo tempote, & vfq; ad ccrtum tcmpus , non rn pef 
hocooncludinir,q>illequipofti!lud ccrtum tcpus,& 
poft illum hTTwlcm in(nniti'i, fucrir h^ics inftinirus,' 
non dicatur fubftitutus : na «J» ihfhtu tus poft illud ts- 
pusdicaturinfhtutushfresfcu fub(hniru$,n5in hoc 
militis priuilcgiii confiftir, fnl in hoc aliornam milcs 
ifap5tdire(fK>alicui lubftirucre, vtpoftq^illc, vfque 
adccrrii tcpus fiierit h.Tres,dcfinat c(lchTrcs,&.aIiii$ 
in cius loa"i hrrcs fit , & hoc quod railiri conccditur, 
alijs dcncgatur,&irain d.$.hxres,probarur.Ex prxdi 
&K igirur parct fecundo loco inftifutij , in d.f (i. pro- 
priecdcfubftiturum, &q> legata ibi i fubftituto non 
cenfciturrcperita, proccditctexhacalia rationc, ^a 
Icgatu dcbctur ibiaprimo inftitoto rarionc vrilia- 
tis.quii percipit ex h^ rcditatc,tcmpore,quo fiiit infK*' 
tntus: ncclegatijdf extinguiproprcr fubflirutionf/ 
aun vtilitas , &c6moditas percepra no extinguaturj 
& hxrcs adetjdo lcgatarijs fcfc ohligari c^pit cx quafj 
co.^tractu intcr cos pcr.-iditionc h.rrcdttaus cclcbra 
to.l. apud lulianum.f fi.ffl ex quib.cauf in poftirll.eat. 
&1.CX malcficijs f h^rcs.ff dca<!,>ion.& obliga.& idco 
no tcncnir (ubfticutus ad lcgata dcbita pcr n^redc.Fa 
cit,quoddicimusin pupillari fubftiruto, qui adprc^ 
ftandalct^Tai pupilloreli<fta, cu hxres pupillusexri- 
terit, n6 obliyfattir tanquam fubftitutus, ("cd taquim 
quilibet alius hcrcs impuhcris, cum ca lcgata tanqtii 
cs a!icni'i confidcrcntur.l. in rationc.f qiiod vulgo.fT 
ad lcq. f alcid.& ita cft dc inretionc M.iriani Soc.iun. 
in rub.(r.cod.&in conf I j7.num.11. in i.vDl.&tra- 
dit Ripa in d.rub.& mihi vidctur , quod fit veriflima 
ratio, cum qua cgo j>crrranfco. 

Tcrrio probarur minor.SubfKnitio rcpcritunqu^ 
no (uli'i cft (ccundj.fcd tcrtia,quarta,& vlccriorinfti-' 
tutio.Inftir.etid.in prin.&l.j.ff. co. crgo n5 cft vcru q> 
fubftirutio fit (oh'i(ccunda inftiturio ,&iic difHnirio 
ifta oi (uo difHnito n<") c<')ucrrinir. Huic rarioni diipli 
citcr rndcturj&primo . Na tcrtio,quarto (cu vlccrio- 
ri gradu fadfci fubftiiutio, Tc€ii appcllatur (irdida in- 
ftitucio:qHcm.idmodi'i eniiTi ("ecund^ niipci.rdictlrur 
omno poft prinus contra(^s, cc (i tcrric,vttl quarro 
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lococontraluntur. GloC inrub.Cde iccund.nup& 
quamibifcquunturCy:! " '■ • > ' i.f ilol.iiil.li 
quis prioris.$.tili.m,iu w .. ',vbiUaliJ. 

& S.U)x:.Cco(i.(it.& qusijbctclcctjopoltpnmam U 
(fb,clicicurrccunda.Gl!).^ iin Vinconicn(ii,cx- 

tradcclc<fl. licctiamiii. ns nonctl, quainli- 

bct inftitutioncm.portjprimam fackim,lccundjm di 
ci.&.' hmc infcriur, 9» ii tcdesdcpolucrint aliquid fa- 
S Jhim clU- rcnjHjrc fccundi bclh^ycorum thcti faluan 
tur, licct illud tcraporc tcrtij , vcl quarti bcUi cflcClu 
fucrit.Port.in rub. Inlhr.ccxl. Ilincctiaininfcrrur, qi 
fi cxtct Aatutum icu cuUicmdo , qutKi primogcnicus 

9 frxprimo matriraonioiucccdatm baxonia,tiljusptt 
mogcnitus iccundi matrimuni) c;cludit hhuinprt- 
pioi;cnitum ccrti) matrimunii, cu n^n cxtctlilius pn 
tnpgenitus primi matrimoii > clhquia lccun 
dum matrimonimn, itabito .v.u .id tcrtiumidici 
rur primum,&tcrttumdicitur ic^undum. iialycctA; 
Baloin l.li qujs pcioris.J.talcm.C dc (ccund.iuipt.Et 

1 0 hinc ctiam infcrtur.lquod ftarucij loquci dc tnuhc- 
re^qu^ad fccunda \x>tatran(iuic , cxtcdiiur ad ilLun, 
quxfcriiu nuplic,Rolan.4Vallcin conli.7 i.imm.i j. 
cum^oq. vol.j.i-lccrclponlionnnplaLCC l'uhto, &ca, 
apcTCooi'cdcridcc,in cradtxlljbibtuc.in /.parccJNJanx 
rcmini fan^ mciis pcrfuadcri porcrit , quod ccrtium, 
vd quartum, ctiam in ordinc , iccundum dici pollic 
Nccobfhcid, quoddcfecundisnupujsv &dclimili- 
businmcdium ai!crcur,quia ncgatur iccundaruin 
nupiiaruniappellatione, tcrtias vd vl(in\ascon(iiic- 
ri: quotics cium iura voiunt tcrdas , vcl viccriorcs cx- 
primcrc nuptias,iuo nomine rcrtjas , ac dcinccps ap- 
pcllanc.l.cumalijs,&Lhaccihclaii.C.dck-cund.nupt. 
ccl. qaxcunquc C(lcbon.qiu: hlier.&prxpolitus 
c/ltiiulus dciccundisnupti|s,&ncndeterti)s,vcl vl- 
tcriuribustoonquod fub i'ccuiidi.s nupu)$,vitcriorcs 
comprchcndantur , fcd quia id , quod in iccundis ibi 
(latuitur, ad vhcriorcscxtcnditur, vtPcL. ibiaic.Fa- 
citpro hacrcfp6iionc,quiatcrtiuin mactiinotiium, 
proprienondidturiccun<ium, cum fccumicnupcia; 
dicacur pud primas.l.j.in prin.fr.dcgrad.nam ccrcius, 
&quartusgradusnon porclhiia propricicaindus, 
qui a iecundochfiinguitur, vt m titu.dcgrad. 
&4.in proixmiaC vbidicicur dcprimoanno, i. j.4. 
& j.Cum harc igitur rclponlio ooa lubliliat,altcraiu 
traditPohtus in prxdicloloco,quidid(,qu(>d tcrtio 
gradu fndainilitutio, fucccdicin dcfcdum inlUcii- 
tionis fccundo graiiu facbe: vndc ci^pi rdpcClu l'c- 
ci|niii:in(litu(ionis, tcrtiainlhcuuo, dicatur iublii- 
tutio,nonc(liitCQnucnicns, vt<^rd*pcdlu, tcrtiain- 
ftitutiodicaturcfiam fccunda: cxcm^ gratia:Titius 
inflitutus dlh.rrcs, &Scmproniusiublbtucu<>, Scm 
pronio Caius: Ciius inodo, qui lercioloco cii lublli- 
(ticus, di fubditucus Scmpronio, & cius rdpcCiu, 
fubAicutus diciriir, quarccdam ciiis rdpcdu dicccur 
fecimdo loco inllitutus: cx quibus conllat, tcrtiam 
inilitutioncm , fccunda appcllaii polle. Contra hanc 
Politi rd'ponlioncm obllathfccoiilidcracio.lnllitu- 
tio, in propolito,quo ad gradu.s,non conlideratu r rc- 
fycdu cius , in cuius locuin alius fubrogatur , fcd rc- 
ipcdu tcAatoris,qui hxrcdumgraihisconfictt.patet 
idcllcvcrum, quiafiliocxhjrcdato fubflitudoficri 
potdl.L ). jj.i.fTcod. Vnde cum tcruolocoiniluutusj 
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rdpectu tcftatoris,non pofllt dici fcVundo loCo inllip 
tutuspcrconfcqucns (crrio loco iaclalubihcutio, . 
non afipdlan poidl lccunda inlbnitiu Si voluinus 
diiiimuoncmGloilj: lubftincrc, |>olliimus llc rcpli^ 
carc: abfurdum non cllc , vc (ublliiuuo, ctiam rdper 
dhi ciusjtn cuius locum (ubropatur , confiilcrctur ad 
cftcctum,vt fublhtutio tcrtio vd quarto gradti faiiia, 
1 1 iccunda inrtiturio dici poHic . Nam apud lcgcs f pr»r 
mus apjidiacur ccum, qui p< j(1 cuin, qui cxciulus cll, 
vt>ca(ur,vc dicic tcxJn f inordinatuin, in Authcn.do 
h.rrcvi.&ralad.vndcqui iccundo lococlUubrtJtii- 
tus,cum vocctur polbexdulionc prirai fubllituri.pot 
appdbri primoloctt i oconli- 
dcr.ulo, lublhtutiotcc: - y.i : . j — i luutuuo. 

Quarto& vltuno,alt;s omi(I'is,probaturminoc 
pcr tcx.in Lex vncijs.flidc hxrcd.inlUtuend. vbi fcain 
dus iixrcs ui(li(utus,lubliitutus ncn (hatur,& lic da 
tur lc-cunda mltitutio,qu9 non <A l'ublbtuno.cx quo 
apparct, luncdiliiniiuincm cum lliodilKnito iion 
conuctu. luticlcgi rcipoiidcas, quo<l 111 liac l.nonciw 
utur , fccundam mlitrutionem , liibliitutioncin non 
cllc,qiii primus&livundu$,funtnomma 
hvrcdiii . . nuKloctiamintdhguur.Li.Si.liquii» 
ica lfA-bouor.potl(:illccund.tai>ul.l'rxccrcap6t ctu 
ouod (ubliuutio,cll (ccumLiinftituHoin 

. ijitnoninnoiuinando: inlublticuuoni- 

buscojmordincm fucceirionis& intelh;dus attcndi 
lyiiis.I. (i qu is ira fubftituru5.fi'.dc h^rccL inftitucnd.& 
Linc.nbus.Ji.h.ft.dc vulg.& pupill. 

Exliipradidis conllatgiollx diHinitionem fubfti- 
neri pollir. dt bcnc vcrum q> cam mulu rcprobant , & 
ahas rradunl diiiinuioncs ; cgonocontcram tcmpus 
iji cmimerando eas,lcd benc iblum in mcdium alicri 
aium difiinitionc , qux fuitiXimini Thobi.c Nonij, 
lunfconlulu fuo tcporc prxdarillimi & lubtthllimi: 
Qamdicdutiplc, liibliuuiionc lic pollcdjihniri , lcu 
1 1 poriusdclcribLtSubliitutio,dl (ircundovd vlteriori 
gradufacb miritutio. Diciturquoddlinftitiitio, vt 
id lit loco gclic; is: 01$ enim fubllitutio.cft infticutio, 
Cu inilitutioquamcunq;orihnarioncralignificct, vt 
fupradixtmus.&ct hdcicommiHaria fubllmuioiio 
comprchcdit.Lqu.Trcbatur. ibi, prccariacTat.fTdc ini 
lit.tcium, Idl non ois in(Utucui,cft fubltituuo, yt oe» 
nunc fugit.cum primo gradu faflainliitucio, fublli* 
lutio nullo modo dici poiru. & idco fubiitngic.iccun 
dogcidu, vc e^cludat hanc priino loco faciam inlrita 
tioncaiicit cr, vd vltcriori , vt cxdudat iUa oppoliutHi 
ne,qux coiuia Actiirlii dithnitioncm hciut, idcft dc 
tcriiovclvltcriori gradu fadainlhtutionc.di.xit dc- 
mu,gradu,ad difrcrcntu corum.qui in fccuiulogra- 
du vocantur lccundo vd vlicriori gradu,vt Tirius lix 
rcs cllo, icmpronius hircs cfto , Xl? uius hircs cUo, 
iuxral.cx vncijs.ff.dch.rrcd.infticucnd. &Lliquis h.x 
rcdcs ita.cod.tit. & licct contra hanc chftinirionc.icu 
potius dduiptioncm opponi pollct , quoti non con- 
ucnit lubftiturioiubus, c[uq tn alijs matcncbus huiui 
attamcntuncpollctdici, <' ' ! iftiiuuoclt in alie* 
riuslocumpoliuo.Li.ti'<t^ .nucrim. 

Vides,quodfubftituriocii lecucio vd vhcriorigra 
j 5 dufadainftitutio:iuxtahocdubitatiir, t^n (ubUo, 
iit^ppric inftilutio, <S:licanapplbnc inftitutionuiin 
ghcfumptx, comprchccbtur propncctlUblbcuuo». 
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Inlviiqit.T(b"oneduar fiint prindpalcs Docloruopi- 
nioncs: &:primac{l,9) llibfhrutio, non lit propricit»- 
ftini tio. quam opi n ioncm tcncn t BaL I m ola & Soc. iii 
lj.fCcocI.Dcc. in rub.C. dc inftitu. & lubftitut. & An- 
lon i us de Bu trio in conC 7 7 . vi fo pundlo , & cft coin- 
munis opinio,pront nouidimi Papicnfcs teftantur in 
repct.1. Ccnturio.ff^ cod. quos Ripa in cL 1. ;. rcfert. Sc 
moucntur ifti cx pluribus. 

Primo pcr rcx.in cLI. j.irco.Huic tcxtui rcfpodciur, 
^inftirurio duplicircr.ucipinir, in gcncrc idlicct,& 
in Ipedctquadoaccipiturin ipccic,tuncinftitutiodi- 
uerfa cft i (ubftirutionci tanqua diuerl^ fpccies ab eo 
dc gcncrcdcfccdctcs, &: hoc modo loquitur d.i j.fi vc 
ro (umif in gcncrcproutnos loquimur, drtuc fublH- 
tutio crt ^ppnc inftitutto, & 1 hocciCu noloquic d-Lj. . 
1 4 ieaindo moucnttir. ITalc fccudum quid.non di- 
drar propric talc.Lhoc lcgatii.frdc lcj;. j . & Lmcrcis , 
]a i.n.dcvcrl%(lgnif.cum iimilib.icd fublbtutio.non 
dicitur fimplex inftirutio, fcd fccunda vclvltcriori 
gradu faifba inftitutio, & lic fccundu quid:cr^o (ubfti 
totionodf propricinfbrutio. Huic rationi riidctur, 
talc fecundii quid non dicitur fimplidtcr & propric 
tale , qii illud (ecundum qiudaltcrat difpo(iiioncm 
cui anncAitur:fccus vcro cft, fi difi>ontionem cui an- 
ne^tur, non .iltcrar, quia tunc taicfccundum quid, 
dicirur fimplidter&propri^ talc. Lpcnc. fl' dc manu- 
mifllon.fcdin fubftitutioncilludfeainditquid.idcft 
(ccundainftitution6aItcratinftitutionem, (cdcu ea 
(ecopatirun crgo(ubftitutio,cftpropric inftitutio, 
t J Tcrtio moucnrur.t Conditionalis di(pofitio,non 
df fimplcxS: Bpric difi>afitio.L j.$.fi quis (impliciter. 
fCdc verb.obiig.d: Lj.ft.dc donat. (cd iubftttutio dici- 
tur coditionalis inftitudo, vx notillimi iuris cft: crgo 
rnbftitutio no df propricinlhrutio. Huicrationi tc- 
ipOndccur.Diipodtioconditionalis non diciturpro» 
prieA:fimpIcxdiJ[pofitio,qnconditto .-dtcratdi(pofi- 
tiani: ("ccus fi di(po(itionc non altcrat , vt quia cft dc 
ifMuraai^iSi&illadi/pofitio conditionalis dcfui ge 
neris fpccies : nam tunccum fpedcs fuogcncri pro- 
pricinfit. Lli quul cariim. $.intcr cmptum.fLdclcjr. j.- 
conditionaiis dtlpofitio propric didcur difi>oficio. 
fcd conditio , qiir cft in fubftiturionibus , noalterac 
difpofitioncm, cura fit dc natura fubftitutionis & d\ 
fpecics infti tutionis, cn»o fubftiturio eft proprie infti 
turio. Prjtcrcaiicct(u{)lbruriodicac inftuuriocodi- 
rionalis quo adcftectum : tri qtundo eft cojcpra lub 
oonditionc neccflaria.&qux cft dc lutura aChis.dici 
turpurainfttturionominc ,&dciUa iudicarumde 
aChi puro.Lqui libcris,in prin.& ibi nocant BaL &alij 
Do<fiorcs. ft. dcvulg. &pupilL&fic harcconditiotn 
fnbftiturioiiibus , cum (ic dc naturaaclus, non cftidc 
quod illa non fitpura inftiturio. 

Qiiarro & vltimo moucntur per rub.Cde inftif.& 
1 6 fubftci hoc modoinduccd t!^^o>&, intcr diucr 
(a ponitur. ita notai in rub».£dc iur. & (adi ignor.dxl 
ihdi^ rubricainrcrinftituiioncm &fubftitutiui«o 
ponimr.&tcrgodiucrfacftitiftiturioalublhtutionc, 
&(k; fubftiturio no cft propric inibtutio. Huic ratio» 
ni rridcas,q« di<fho,&,ponicur intcr diiicrfa, qii poni 
tur inttir diucr(as (pecicslccus vcro cft,fi ponatur in- 
ter genus & fpcdem , na tunc fupradidh\ propofitia 
Ibcam non habct, vcprobattir in rub,C.dc lcruitu.& 



aqua. fcd diclio, &, in didla rubrica. C.dc infticu. &■ 
fublbtuc.poniturintcrgcniis&("peciero,cuminftitu 
tio fit gcnu$,& lubltitutio ('pcdcs:crgo iiia dicho,&, 
non facit, ncq j opcratur quod fublh turio non (it.no- 
quc appcUari pollit propric inlhtutia. 

Cum hxc igicur upinio nulla roiionc fitndeturf 
cui commodf rcfpondcri non poftit , idco contraria 
opinioncm tcncnt Arct. & Ripa in dJ.j. Oar.J3aLPau. 
deCalbro,& Imolain Lmulicr.sf.fi.fr decond.inliku. 
Pohr.in trachitu fiibftitut.in j.parrc,&lafinLCcntu- 
rio.num.fii.ft.dc^oiIg.&piipilLfubftitut. 

MouenturpcrdJ.mulicr.$.fi.eam hocmodo indu 
ccndo.Ibi dicitur.q» fi Titius inftituat Stiiim fub con 
ditionc, fiipfcSciuseam inlhtuillet lixrcdc, didtut 
ibi quod conditio dicitur atlimplcta,fi qnocunq-, gra 
du Scius Titium in(htuct,& fic ctia fi fubftinict cum. 
modo (Ic, in conditionibus vcrbapiopric intclligi de 
benr.LM^uius, &Lqui lurredi.ftideconduA'demoa 
(Irar.icd vcrbum, inftituo, in condirionibus verifica- s_ 1 
tur in lub(htutionc.d.$.fi.crgofub(btuuocftpropric 
17 infticutiu. Htiic legi relp6<iecur r.pcrSocin. fqui di- 
dc,quoddidlus.$.fi.Ioquituriacondiriuncdc|n-a:tc- 
rito,& idco potuit codiuo ilb adimplcri pcr xquipol 
lcns:(cd tlifpofitio illa qu.r habct,qtiod ^rrba in con- 
ditionibus prupric intctiigi dcbcnt, proccdit 111 codi- 
cionibusdrfiicuro, & itadichc Icgcs, M^uius ,&qui 
h^rcdsIoqaunrurJ-licrcfponfio non placct Rip^:ni 
dicit ipfc , qi aut volumus confidcrarc mcntc tcftato«- 
ris,& tunc nonpotdari diucrfiutis ratio,quarccon- 
dirio i(hi,fimcinftituillcs,qti9 eftdcpnrtcrito,magis 
dcbcac,(eu poflitvcrificari in rubfiicuuonibu.s,qcon 
diriodcfuturo, viddicct, fi rocin(btncris:autvolu- 
mus confidcrare vinutc&proptictatc vcrbi , & tunc 
virtus & proprictos dct cllc vntformis , iu in tpepte» 
rito,ficuc tn nituro, cu in dubioa verboru ^prictate 
no fit rccedcdu. Lno alitcr.flldc lcg. j .& ci'i ht^ Socini 
rfilio no ('ubfiftat,idco lccundo rndctur^q» iUacondi 
tio in $. fi.vcrifica.tur in ful)ftiiuuonc cx nientc& vo- 
tiintaic tcftatoris, & no cx proprictatc vocabuli,& tc^ 
ftaroris mcncetnprobant cx co, quia condiiio dc qua 
ibti, po teta r implc r i i ri infti tu cio nc cotinc tc minus rc 
^ infto tcftatuns, vc ibi probatiir.&notatur pcr Pau. 
<ic CoJVo . iti cx mctc cclhitoris fuillc vi<k-c , cp fottit 
minus tpc cutinere, arg.Lmiles ita,in pnn.fl'.dc milit. 
teftam. iunchil.in c6<litionibu$, in prin.ft'.dec6<lit.& 
dcmonftrac.Ha;c fccunda rclponlio n6 eft vcra,fecua 
dum Ripara : nara ex fupradidla rc(p6fioncarguitur 
dc re ad tcmpus qu.caigumcntatioIoCu habct, qua- 
dotcniiiniliint p.ires, fccusfidi(parcs:tuncenim fc- ^ 
cus eftJafinLfifundum.fl.folucoinatrim. &proba- 
turin $.ad cerciun, ianOio $.fcqv Infticqui ccft.tu.da^ 
polL lcil in calu noflto tcrmini non fitnt parcs, cum 
argumcncum fiar dc rc ccrta licc-c modica, iid rcmpus 
inccrtum: crgoiia-c argumcncationo tcner,&pvu c6- 
lcqucns rcfpoiWto 116 cft bona. Hxc Icx iudiciu mcoi 
optinic proDatliaiiccunclufi<»nc,quam hcKaliomor 
I S doinducas: "^mm quadocondicio.ip^Kinitur volun- 
cat ic a ccftacore , dobcc prxcilc & in forma fp<xifica 
adimplcri: (tcusfinccclurioad.iclus validitatt', Bar, 
iii LG.ilIus,in $.&quidfi taQCu.fl^lclibcr.&(K>fthum. 
fedin d.L fi mulicr.$.h. ceftator in cdbmcco appo(uic 
iJLimconditioncm vpluntaricUiinftitiieris ulcmscrf 
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l^oillaconHirio cnt implmiU in forma fpecifica iSi 
pricirc, & tamcn ibi.aui fubftiruir.implciiit inftituc 
rc.crgoex hocapcrtciiatur intdligi , quod fublhtu- 
tio cii propric inihtutic).& aim hac opmionc cgo 
pcrtranfco, quam probo hac rationc. 

Inftituno, cft pcnus coprchcndcnsomnes onlina- 
tioncs, &c6poluioncs: vcrbi].n.inftituo, nilaliud li- 
gniBcat 5 c6^nerc,fcu orHjnarr. 3c ad quacunq^ or- 
dinattonc rcfcrri pot , vt fupradixi . 6t fjcut inftitutio 
inpiiino ^radufadla, dicjtur inftitntionis Ipcci»: 
ita ctiam (ubilitutio (cum lit fccuda, vci vltcriuri t»ra 
du fada inftitutio) didc fpccics inA itutionis. lcd fpc- 
dcs propric incft luo i;cncri,& gcnus propric cotinct 
quamlibct ctus fpccicm. l. ft quid earum. i. intcrcni- 
ptii. filde leg. ) fubftitiitio cft propric mfticutio. 

Et hccT pcr Do<fh)rcs communiter in d.l.f. dicacur 
vcrbu m ,i nlli :uo,elIc vcrbii m li i rcctu ,& no cum uiic, 
iicutvcrbu.fubfticuo: attame ego Cim huiusopmo- 
1 9 nij, fciA vcrbri,infticuo,m i;cncrc fumptii dicitur ge« 
ncraic,&n6addirecij magjs,quam ad obliqiu inlli 
tutioncrcrcrri potcft:na infticuo, nii aliud lignihcat» 
qu^m ordiii.ire&c6poncrc,& hinccft, quoddicunt 
infticucx ac>ioncsJ.j.$.<icinde.ftldc ong.iiu-.inftitutx 
obh^ationcs.l.cxhociurcfildc iuftit.&iurc.fbnsin- 
ftitutus-Lapud Trcbatiu.ff dc .iqua plu. arccn. & fulv 
fttttnioncs,appcliancurinfti[unonesi.qU9Cu<litio.ft. 
de c6dit.& dcmonft rx & d J.mulicr.f . h. & Itc cum ta 
dircdhquam ubliqua intbratio appcllccinftitucio. 
naqu^Ubct ipfarudicicuroniinatio fcncompolicio: 
ideo vcrbum it^d, inftimo. cum ad qjulUict.iIi) or. 
dinationc rcfcrri poiTu, ca dtrcda, quam obhqiiain- 
ftitutionc,propnc li^nirtcac. & iiac opmioncin tcnct 
et Pobctn d.trk:k. Sobilir. in f.partc, & laf in d.l.Ccn 
tario.&proptcrcaverbi'iiftud,inl'tiruci, lcctidil fubic 
HUm matcna intollii>itun& idco li rciiratur ad icga- 
tariu, lcgacurliacihdcu ' omillum: 

fiad donacarium,donatii . a» • li > . li ad rcllin 
& in quo nulia facrit facb h^^edis inltiruno, h^rcdis 
inlbtutionc iignihcabir & in duhio qti vcrbu iftud t 
Jpocic fu iTii dcbct.li nutcria conrradictona non erit,. 
potiusaddirccti, cj adobliqujui inifaitationc rcfcF^i 
ti dcijct. & hoc na crit cx vi proprictatc vocabuli . 
lnlcxillapro(>otiiionc, qu.xh.ilxrt, cj^ in dubiu vcr- 
baaccipicndatiintm(iotiori lignilicatu.i.).$.in pcr^M: 
tuu.lfli i^lijHcmnhyrcut. pct. &hocmo 

do ialu.a) , ^ ■ ^ommuntsopinio,qu( lubct.quod 
verbaminfticuo, dldircdum, vtproocdirqfi in Ipc^ 
dc vcrbum iihid funii dcbct, & id nurcna fuadcr. 
»o Huius .lutnnf liibftirutionis du^* liint Ipccics^chte 
Ai&obliqua,quiiprCcarufcu tidcic6mili.-u-iaappcl- 
lar.DiiccKi fublnrutioclt, pcrqu.iimmcdi.itclmeal 
teriusfactn vcl rcru corporaliu .ippreliclionc aliqiu 
dcfimcto iucccdiiur.cxcplu : Tcltaror,Titio hxrcdfe 
iftituto,dixir, li Titiu? hgrcs no crir.Scpioniiu hfrcs 
cfto . illa Scproni) inftirurio diciair fublhtutio.l.j.fr 
eoii quia Sepronius iftc infbtuitur in dcfcttii & locu 
ipliusTirij.&dicirardircda.quiaipfc Scproniiis no 
accipit ha>rcditaccdc m.^nib. iplius Titij .ledcft iplb 
inrc hrrcsj&limulat*]; adiu)tKTrcdiratc,oiaiurain 
M cranfcnnt.i.cil h^redis,in prin.fEdcacq.^x)ir&drt$ 
harredicatis efticir,&rd vcdicarione prnponcrcpot. 
lliager.Ji.fi.fEde rci vend.& huius dircd(; fubftitutio 
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nisquinq-, funtfpcdcs:Vul " ■-iTipla- 

ris:rcciproca,quiibicuiio«iJ . i ( i i .ipcndio 
la,vtnountcrtr.idicsi.in<i.quat6nc, Infttt.dcpupil. 
fubftitut.&inrub.ff"cod.Etqitiai:i lccundaparcc hu 
immciTra(aams,dcqu.ilibctliui'liibrtttuiionis fpc- 
cicparciculariccr pcrtracbbo, idco in iiis pr.rfacioni 
bus tcpus non contcra, in diAnicdo cas, nc bis idctni 
rcpctam. fcd animaducrtcndu cft q? vltra lupradi<2ai» 
iiibfhtutioncs rcpcriiur alia ct (iibllitutio, qui' appd 
laturdircclamilitari>,qiixcftquoticsmilcs dirccto 
fublhruirfilio fuo h.xTali mftituco txift pubcrcacc,na 
h.rc fubfticucio militis prtuilc^io dircdo valet.LCcni 
rario,vbi Dodorcs. rt' ;.)crmixtimdccapcr- 
rrachibo,dudcaiijsl}i . uiblhcutionisdilpura- 
bo.Obiiquavera fublhtuno,feu precariacft,pcr qu* 
»6 fucccil;mus immcdiatcipft dehinc^io.fcd opuscft 
aiicno tacio , ncrope rcthcutionc lixrcchtatts ab ipl<> 
hxrede facicnd j.l.cohxredi$.cu fiiio, vcrl*quid li h* 
ccdc.fr.cod.cxcplii eft.qd ponit tcx.in tiver.quid li lue 
rcdcipf inlhcuichircdc libi tilium fuu impuberem» 
deinoc rot^uit eu, vtli impubcsdicluum obicrit ro- 
ftiruat h-rrcdiiatc lua Titio.ifta inftituiio, qu.T hcTi- 
tio,df c!lc fubftitutio , cum in locii dcfidcntis hii) in 
iUahxrcilitate Tiiius fulHdaturac ponamr: lcd cll 
prccartavciobiiqua, quia vtTiciuscolcquacur hanc 
hxrcdicacc , opus cft, vt lcgitimus fili j hxrcs rcftituat 
hxrcditatc illa Titio,dcdu(ila cii qtiarta partc, qux fi- 
lio dobccurciauthoncacc Scnatulironlulh Trebcliia! 
ni , vt ibi cxprrirc tntius ait. quories erpo lubftjtutus.' 
no cftintuf iplo iure h^^es,fcd ci h^rccLtas rcftitucn- 

1 1 daeft,ilbn6drfubftuutiodirccla,l«:dobliqua.tHu- 
ius obliqux fcu precari^,!»:^ fidcicoraillanx fubftitu 
tionis,du c funt Ipccies, pacciculans.l. ac vniuejl.iiu. 
Panicularis cft, quorics quis rogatur rcftitueic pard- 
cubrc ahquarc,dcqua tradatuMnfbtxiclinguLrct»., 
pcT hdcic6.rehcl. Vniuerfalis eft, quotics dc tota hx*- 
Fcdicatc, vd cJtdcpaitcrcftiraendarogatitcftatote- 
lixrcs, & dc hac liabctur Inltic.de hdeic6.hxreti Ncc 
dicacur,q> qfi traciaturdctota.hxrcditatcrcftitiicda, 
tunc lit vna fubfticutiooisfpccies:& qri lolii dcparte 
refticneiidaagituc,litaiccra;l^dcs,&lic huuis fidei^ 
' irix fubftiiurionis liii r Wic; , & no dux Ipccicfci 
.|a. . . uc nonpotibrc, naqmstj^c rogctur de loOk 
lixrcdirate,tiue de partc, eode mo <if fidc icuiiiitlijm' 
vniJicrlalc,& idc lus dt in vrrofp cafu.l.coi>i.?j. & gcne^ 
ralitcr, & !{.lcd & ti quis. fi.id TrcbcLcrgo siic ciuldc 
lj>cdci,vi^cot>atur iiil.i.in fi.Cxommun.ddcpat.c6^ 
lirm imr hocqma ca,qu<; diflcriit pcr plus & raini»^ 
no di ticrut lpcacl.fi.ftl dc Itm.mftruA lic diccdti dl^ 
cj, huius tublbcBtioius du.-c , &non tres funt fpeacs. 

Scd dubiont Dodorcs, an h.vcobhqua, vd prcca 
ria, vd iidcicomillari.i fubftituno propric lubltitucio 

1 1 dic3cur?t I» iiacqu<jlhoncdiurlunt principalcs Do- 
(^torum opinioncs : Qnarum prima elt, q) impropne 
hxc lic lubfticutio, qua lcquuri liinr NicoL dc Matta. 
BaLSaLPau.de Caltro, & Decin rub.C.dcimpubcA. 
aiijsliibftitut.liliinrnb. C.dcinftiraf.&ful>ftitut.gL 
&Do(:l(iri.sui rub.ftlco<l.&dtcommunisopinio,vt 
Dcciii!. &lafon in .mtcdidis locis atrdlanrur, quam 
confiilcndo fcquurus flut Cora. in conliL j io.vol.4. 
Sc itb cx piunbus moucntur. 

Piuno, qucniadmodu fiddcomiliarius improprii 

diCKur 
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dlatur cilchxrcs tnllicucu$i.po(tuLintc. jt.pcn. in fi.l. 
li lixrcs ab co, in prin.fr.a(l Trcbcl.l.ti (iliushuiiilia5.$. 
fi.fr.<|UOtlciiin eo.?i.rcftituci, Inlhdc fiilcicom.ii.Tral. 
& $.inoriiifunun,in Aiuli.iic lixiai.(^'hikul.cuni in- 
numcrislimilib.inquibus ficlcicomiliarij loco&vi- 
cchxrcdisdicuntur clic, vcl alijs vtuntur cloquntio- 
lubusimproprictitcm lii^niHcatibus. iuctdiccdum 
cll,q;iidcic6milKim impropri^dicatur iublhcutio. 
Huicrationi rndctur , quod tideic6mill.iriu$ impro- 
pncdiclich.vrcs iiiftitutus-.lioccllvcrum, nam hdci- 
commiilarius lu:rcs non dV,cu dircC^hi non {ucccdac. 
arg.J.quosautcm , Inftdcbon.polLredpcrliocnoIc- 
quuurquin piopncdici nopoliit inlhlutus reulub- 
lhtutu$:lioc.n.Icc;cs iuprachd^ non ncg.int. nam cum 
wrbum,lub(btuo,licv«rbumgcncrale, tam dircda, 
^uam obhc{ua,cx pmprictate vocabuli,iubllituiionc 
itgni&cant,vc iupradixi.&infractdicdin , no mirum 
ril,li idco iidcicomilliim proprieappcUan put iubilo. 

Sccundo moiicncur pcr nuniilla iiira,qii.i* iubllicu 
tioncm & fidcicoiniirum icurcAitutionc ticiuam di- 
iicriac6tidcrac,quxituitJ.rccuiarc.$.Titius.ioi, cYre 
fticutionc m.-igis, (j[ c)citiblhcucionc.if.adTrcb.Lgcne 
xaiiter, ibunon cliclucu i'ubl(irucioni conj,vci rcilicu' 
rioni.&ibi ccrcoiiibllitutionis, vclrcitituttonislinc 
concludL C.dc inftir.& fiibiiLrurores.«.h.rrcs rcititu 
tus.H'.dcadmin.tut.&:rub.C.dcinth& tublhlcu rcltit. 
Hi&lcgibus & limiiibuj riuictur, nam fubllicutio du- 
pUcuer accipirur,tn gcncrc.l!6c in fpecie: in giic iiira- 
pta iubftituno fub lc.ranqua Ipccies, & dircita conci- 
3 nct iublbcutionc &obliqua: -f nam vcrbu,fublhcuo, 
ci^m lic vcrbucoc: inipcdcaiiii propnccatccoprchcn- 
dit no loliJ cas (ublbtationcs , qu.T ancc.icquilltionc 
hxrcdicatislocu libi vcilicant, qiialis cllvulgaris & rc 
dproca, vi in Liain hoc iurcir.dc vulgjSc pup. (cd ctia 
cofaprchcndit cas iubtlicucioncs,qu; poll adica hfre 
(bcatfvcndicaclibilucu, qualisdl iubibruno fidcico 
milUria,direchi miiiiaiis, pupiilaris,compcndiofa,& 
«Keaiplahs.L^ciieraUcer.C^c inil. & fubil.& quud de 
ucopnetatc iermonis coprchcdacct fadcic6millaruni 
tublcitacionc , crnmc gl.in Lprccibus. Cdc impub.& 
ali;s fubtt & in ?j.q xi r.-itionc, & ibi Vialuis.Inltdc pu 
piLlubltitxjai ct upinionc reiuicruncuaLAng.lmo.&: 
latiin Liain hoc mrc,per illu tcx.in ;.not.6.co. Socin 
coni. 1 4.& in coni. 1 44.vaL).Ale.v.in conf 49. voI.(J.& 
«Itcoisopi.rra Rjp.inl.Ccnturio,nu.i S^.tr.ea&rm 
(^ouar.incRaynutius.$.9.num.6.cxtrade tcftam. In 
Ibccievera fumpcafublhcucio,dircdta (ubditutione 
ngnificat.cli paccr,dc tcllam in 6.& hoc modo iumi- 
tur in liipradictis lcgibus,iu quibus inter iidcic6mil- 
ilim & tubditutionc ditrcrentia cotiituitiu-. iimilc.n. 
«licimus in adoptionc.&arrogacionc lu cui diibium 
«ftarrogadonctnqfiq; &adoptionc vtdiucrlaaiurc 
coniider3ri,& :ri ailopcio gcncraliter lumpra propric 
ctarrogacionciacontincc} Inil.de adop.pcr cotu.quo 
riesci^»n iurainccrtidctcorai.r.im & lubftimcioncni 
ditfercnti j conUicuunr,ea m Ijjccic dirctta tm liib- 
fticucionc lutnut: & hincdV, q> cii Impctacor m nt. C 
«l 'iFi(t&l'ubihtt:u rcllic.vcllcf, (vtPoliaisait)dclidci 
o6milljri.x(tib!hcutionc loqtii.&propofuiilctgcncra 
litcrdcfubihtutionibus,llactm adictic, iiru relticurio 
nibjs, quafi rcccilin^it a gcncrc dcucnicndoadipe- 
cicjcic qua crat craclacuru5:& lic dicho ilLi,icu,ibj no 



ponitur diiiundhuc, i'cd dcciarauuc, vc in LIuc c6('ul- 
tiflima, in prin.C.qui tcilamJacpoll.' & i ta mdius cil 
in carubrica pcrdichonc.lcu.lc^cre.quam vt Aic-x.& 
Soc.lcgunt, pcrdichonccopulatuum, qu.iniuis &lt 
copulatiuclegacur, niluloblict: non.n.eftnouumin 
iure copuLim intcr gcnus & Ipccicm poni, vt in rubr. 
Cdc tcru. & aquj , & in tacrolandto Chriih Euange- 
lio lcgitur.didtc ditcipulis mcis & Pctro. 

Tcrtio&vlcimo moiiccur. SubfhtuciotHl tcctind» 
inlhcutio,vtaicgLcuitcrapprob.tcain rub.tl.cn. & (u 
pradi^ iiiir. lcd tidcicommilliim non dr inlhcutio, 
cum hoc inlhcutionis vcrbii dire&is cm inihtutio- 
ncs tignilicec,Doi£^.in L|.& in LCcnciuiafF.eo.ergo fi- 
dcicommillumjtublticutiodici nopot. Huic rationi 
riidctur, negando iidcicomtllxim inrcitutioncnon dt 
ci:contrarium.n.probanir in I. qu^rcbatur,ibiq; prc- 
caria crat.fF.dc milii.teibtm.vcrbum.nJnlhtuo, in ge- 
ncrc lumptum ex fui propria lignificationc ad qtii- 
amq; ortUnationcadapratur,vt lupraiiixitnam li pcr 
lctimpPrconlidcretur.noeft m3gisdiicclum,-([ublj 
quum,cu inlhtuercnil aliud lignihcct, quam ordina-^ 
rc fcu componcrc, qu^ordinatio vti dl m dircc>a,ita 
criam cil in fiddcommillaria lubthtutione. 

Aitcradlopinio fuperioricontraria, icilicct^ fi» 
ilcicomillariatubtlicucioticpropric fublhcucio, qui 
opi nionctcnent Alcx.& Soc.in rub.fr cod.Cur.iu n . i u 
rub.Ccod.glotlin c.Ravnutius,cscradecdbra.BaLin 
tr3cl.fubflitjn j.partc. Poht.in tracLlublhc.inpartej. 
Ozcr.in rub. InlLco.nouiirimc Maria.Soc.iun.in coC 
I iS.hb.j. cui coftlio vigind tunc tpis cxccllctiorcs hu 
ius dilciplinx Dodh}.(c(c iubicnplcrunt, & 1 crnadus 
Vatquius in trac.dc 1'ucccCprogrctI'u, lib.z.f. i.nii. i o. 

Etmoucntur ithexpluribus. &pnmo. Verbum, 
fubthtuo, el\ vcrbum coe, quod dtrctfhun & obliqua 
lublhtutionemcoplccticur.dJ.Ccnmrio , &(upran- 
lum fuit: crgo lubfhtutionis quoquc vcrbum c6c cllc 
dclKt tam curcdbc ^ obhqux lublhtudoni. probacur 
confcqui:da,hxcduo vcrba, (ub(licuo,&tiib(hcucio, 
luncconiug,ita : coniugacxn.dicuntur.quxcivcibis 
etufde genens defcendunt, vt fapicns,tapicntia,iapie. 
ter.TuTluis in Topicis,& Gam.in prxdido loco. mo- 
do (ic. Qu i dq u i d c6u cnit vni cx coni u gat 1 s,con uc ni t 
& rchquisJ.damnato.C.dc h.i:ret.& mamch.& Lfi cor 
gnatis, in prin.^.j.tF.dc rcb.dub. fcd verbti tubthtuu , 
&vcrbutub(htuciu,funcconiugata: crgovti verbum 
(iibtbmo, ita & verbu fubfdrudo , dircilti & obliqua 
fubtiitutionc proprir c6pIc<fhnu:.Huic radoni rnact 
Dcc.ncgandoq» vcrbum lublhtuo,fitmbumc6c: & 
atlcritvcrbu fubihtuo, impropri^ hdcic6mitlariara 
fublhtutionera comprchedcre . Hxc Decij refponiio 
non c!tbona,tum quiacl non probac,mm cc quiadl 
concracocraopi. c6is.n.dlopi.i|>vcrhumfublhcuo, 
eft verbum c6c, & propric dncctam & obliqua tublh 
tutionc iignificac, prouc cradit Rip in d.LCcntuf io. 
nu. t S/.&pcr hocrcmoucturetiam Ripa* rclpuntiu, 
qui diccbac non dltriiicoucnicns, vctbtim lublhiuo, 
propric rcfcrri ad dircttas, impropricatl fidcicomiliii 
ria, vt dc vcrbo man umit tcrc dici t gl.in L 1 . ti de olhc. 
proconf na ixxc rclponlio non cA vera, til quia cll c6- 
14 tra c6cm opi.tum ct -fquia didum gloll^-in d Li.non 
habcc I<Kum,qii vcrbum aliquod cll gcncrale, & tan- 
quam gcnus pomcur,& ad fuas rcfcrtur I pccics : nain 

tunc 
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tiinc no por illnH vci bii vnii propric.aliiid improprie 
llgnificarc, cii gcniis propricdc luis fpccicbus prxdi. 
cctur, & propncfbccics inlint ruogcncri.l.ii(|acirii. 
J.intcT cmpium.ff.dc lcg. j .lal vcrbii fubrtituotdl vcr 
bumcoc&gcncraic: cTgo ta dcdtrci^ht^dcobliqua 
fubAitu(ionr,ranquam dcfuis fpccicbus pr6pncpr.-c 
fi)Catur.& hinc ef^, 97 ifla omnia cundcras Ripa in d-I. 
Ccnturio, confiicturfidcicommiibrum (ublhtuticH 
ncm propric fnbftirutioncm appcllari, licct tbi ilicar, 
id dlccxcommuni vfu lo<]ucndi . 

Sccundo mouctur.In lcgatis,& donationibus cau- 
(a mortis lliblhrurio ficn p5t.l.vt ha:rcdib.fr.dclcg. 1. 
I.Titius&Scius,ciill.fequctib.ff'.dclurrctl.inftit. crgo 
eodemodoficripotin fidcicomilliscu nullaiiiucrii- 
tatis ratio id prontbcat. Nec obfhit fi cii Dccioin rub. 
C.eo;diKcri$,(}> fubffitutio, c\i\x fir in lcgatisA' »n do 
natioiiibiiscau(amorti.s nondl propricfubllitutio, 
CU non lit fecunda tnffitutio: quia riidctur,q> imo dl 
(ccuda inHitutio, &'j}cr cofcqucs propric fublhtuiio. 
Quod litinihturiopatct.quiainlhtutiu, c|ualibetor- 
fiinationc fignifiot , vt fupra condufum fuit:<]d prt>- 
priclitfublliturio, probarur in dlvt hxrcdib. df ibi , 
quod vrhircdibus fubflituip6t,itactlcgatari)s.mo- 
do lic, didlio plura refpicicsdctcrminabilii , ca pari- 
fbrmitcrdetcrminarcdcbct. l.ia hoc lurc . fl.dc vulq. 
rcdTcrbum,fubllituo,rcfpicit fubihtutioncm.qu; nc 
ha:rcdibus,&: quxfiilcgatis: ergo parifbrmitcrdc- 
tcrminarcdcbct. ctvo ficui fubffitutio, quz fitlurrc- 
<iibus,dlpropricfubffitutio,ifaetiamilla,qu.i: fit le- 
garari js, propricdl nunaipanda fubHirutio. 

Tcrtio & vltimo mouciur pcr tcx.in Lgcneraliter. 
fxumaiit.C.dcin(V.&fubil.vDi phiricsficicicommil- 
iumabiqucimproprictatisnota, iabltitutio appdla- 
tur . Huic rcxnii riidcrur, q» liccr fidcicommiiluin ibt 
fthlc|uc\Ila improprictatis norn (ubitirubo appdlc- 
lur.tii rwpcr hocfidcicomilliim propric lublbtutio- 
ncra dici.vel fidcicomtmllariii propric iiiblhtutu ap- 
pcllari.natcthocdlcvcnj cxinlTafcriptis. niilcxquo- 
quoabiq; aliqtta improprictntis nota Trcbdlianica, 
Folcidiam appdlat.i.tn qiiarta.ff.ad leg.Fal.& tn Tre- 
bdliaiiicaimpropric Falcndia ijr, Do<i.in d l.in quar- 
tam.Itcm lcx qunq; hbcroru cmancipationcm.mana 
milTioncm appcllat.l.i. ff.dc ofl^pniconf & tii cman- 
cipacio,improphcmanumit]iodr.^l.& DocLin d.l.z. 
Item lex quoq; fihum viuo patrc pok tcdm ciidituin 
natum, poffhumuappcUat.l.f .$.iiominatim.ir.dc iii- 
iufto,rup.& irri.tcffa.& 1.). C.dc poffh.h3:r.inftit.& tii 
is fihus impropric pofthumus dicirur. d.l. r. ji.jK>ftiiL» 
mos , & Docl.in l.Gallus, in prin.ffldc hb.& puAhum. 
Egoab hacpoHcnori opinionc dilccdcndum non 
tf puro,q duabus rationibus prolxitiir,&: pnmo. tPro- 
pricras \rrboru,vcI a <liiHnitio;ic iumitur, \'cl ab ery- 
mologi.i,vcl ab aiithotiratc.Bar.qucc?rCTi lcqaunrur 
in l.ocs popiili, in fi.q.principali, in verCquarro, vnde 
rumattir.tt.iiL- iuH,^' lurc. Icd fidcicomiilaria: fubilitu 
tioniet}'mologia, &dii1initio fubffonisconucniiira 
nccIurifcQdfultorii aiithoritarcs ddiciiir. crgofidci- 
comiilirialahftitutia.cltpropricfubilitutio. Minor 
probatur: namt^tcoucniatdiffinitiopatet, (^uialub> 
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ihrurioeftlccudainftirurio, gl.&Do«fb.cr)itcrin riib. 
ti.co.icd fidcicomilhitn nil alnid cll, ^ iLLudatnluni' 
tio lcu ordinario: nam primoordinat tcilator& in(U 
tuithxrcdc.dcindc hdcicommiilariu, quod fupraciii 
xi & probaui,crgo fidcicomillum cl\ propric lubilttu 
tio. q> crvmol(}gia no diicrcpct probatur, quia liibili» 
tutioifub,& ilatuo,diii^adl, quaiiinaltcriuslocum 
Hatuitio: fcd fidcicomillarius in locii lixrcdis inilim- 
ti ilatuitur,crgo conucnit etymologta. quodadlintet 
lurifconfultofum authoritatcs, probarur pcr l.gcne» 
rahtcr. $.cum auccm. Cde inilitutio. & iubflitut. pcr 
LPublius. $.fin.fl^decondit.& dcmonl^ra. pcr Ixum 
proponas. C dc pad. pcr l.Sc^uob . fi". ad Trt hd. pcc 
LTicia Scio. $.Scia. ffiic lcg. iccundo , pcr Lcui^.i rcdi. 
<).quid fi harrcdcm. ffidevulga.&pupilla. pcrLafiha. 
$M)lumno.ff^adTrcbcL pcr Lvnicam. ji.tn p:imo, &$. 
pro lccundo. Cdccaihi.tol.pcrl.Tiiius& Scius,i.uni 
duab.lLi'cqucntib.ff'.dc hzr.mlht.pcr 1. i .$.fi.ff'.dc adi- 
mcn.lcg.& pcr c.ii patcr,dc tcllam.in 6. & pcr mult.is 
alias lcgc$,qu.T in propolito adduci pollcnt. cii igitur 
fidcicomiilo, diffinitio & ctAHKiiogia fubffitutionis 
conucniar, ac luriiconfulii djfpoiicione iffam, fubiii- 
cutioncm appdlciit, diccndumdl fidcicoiumtlliim 
propriclubliitutioncm dici. 

Scamdo & vltimo probacur. Vcrbum, rubiliruo* 
fcu tubftitucio,cff gcnus, quoddc fuis Ipccicbus prx- 
dicacur, dechrodbi'ciliccc&dc obliqiia iiibffituiio' 
nc, &hocvltraquodfccundumcmncs Dodorcsin 
r u b. I n ft.eo.& in ru b. ffleo. & vbiq; fu bll i tu tionc diu i 

16 dant in dired.i & obh^ua,(7rolMtur hac rationc. ftic 
nus illud df ci]c,cuius iignificatio apta dl coprchcdc- 
rc plurcs rcs Ipccic intcr fc dirt'crcntcs.$.plcbiidmin , 
InlLdciurcnat.gc.&ciui.fcd i"ubllitutionis lignifica- 
tioaptadlcomprchcndcrcnon folum chrctStiiubfti, 
tutioncm , icd ct fidcicomillum a chrcCb iubAitucio- 
nc lj>ccicchft'crcns , \tprobaturpcr iupradichu lcges. 
in lupcriort fiincLimcto aciduiSb!s,.-u: ct pcr ratt jnctn> 
dcqua fupra in rd'ponlionc primi fiinciamcnii cotra 
diffinitionc gloUij adduifb.crgo iubibtutio dl gcnus, 
&ditctb&obhqual'ubliitutio,i'unt cius ipccics.ino 

17 do.lic.ffpccicspropricinfuni fuo gcncri, & gcnus. 
propricde fuis fpcacbus praxhcarur. iJi quid carutiui 
$.tiitcr cmptum.ffldc lcg. ) . l'cd hdcicumiilaria fubfti^ 
tutio dHpccics fubiiitutionis, crgoclt propricfubfti 
tutio, & iubllituciopropricdciplactiam prxdicatur. 

i S Lx rdolutionc antcdichc coclulionis infertur, f 9» 
in ilaiutis liiblbtunoiiis appclLtuoncctum hdcicom 
millatiacompruhcnditur, & hoclluciiatutum iit b- 
iiorabilc: vcluti fi ffarurum cilc-t.vt cxcaufaconditio* 
nahs fiibffitutionis ctiam conditionc pendcte, guocl- 
rchcliim dlct,traniinittcrctur,id iiatucum vcrihcarc 
turinfidcicommiiniriafublHtutionc, noiccusquam 
in rcliquis,&fic rcftringerctur.Lvnic.i.si.fin autem ali 
quidfubconchtionc. Cdccadiic.tollcnd. idcmq; fo- 
rct ii ibf utuin cllcr odiolum,vc (i caucrctur, quod ac- 
quilitura cx cauia fubllittuiunis, quoad dcciinatn 
parrcm filco prxffandam ddibarctur,&iti tenenc 
Alcx-Sociii. & M.iria!i. Socin.iun. contra Baid. Salyc, 
Pau.dc CUlrOjDcci u m,Iaiuncm, & NicyLcic Matth, 
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S V M M ^ I F M. 

1 SubfiltHtio rulgarif , quid fit . 

2 Subliitutioyulga.rU, ifuotuplexfit, 

3 Subftifutio Tul%arit & fupillaris , auas breuiloqua ^ 

compendiofa complcditur , vtrbis genenUbus ex- 
prefie dicuntur . 

4 Expreff *m illud effe dicitur, tfuod ex verbis colUgitur . 

5 Intellefluf l.iam hoc iure. ff.de -pulg. pup.fubftitui. 

6 In fMbjlitutione recipro(j,vulgaris exprrffs continet ta 

citam pupdiarem,quMdo reciproca fubftiiulio in ca- 
fmmjpetiaUmyulgaris fubftitutionis fuitconcepta, 

7 THpillaris tacita , qu* fub vulgari cxpreffi in rccipro- 

ca fnbjiitutionc continetur,matrem non excludit . 
S Subftitutiovul%arutacita,quid fit . 
9 Subftitutio vul^aris in expre/fu pupilljri continetur, & 

dicitur omnino tacita , 

1 o Int^eSus d.l.iam hoc iure^j . 

1 1 €onditio,<]uaHdo debeat admipleri in forma f}>ectfic4t. 

12 Subjiitutiotacita vulgaris non continetur fiib pnpillari 

expreffa , quando pupiUaris fuit faBa ex interuallo 
pofl teftamcntum paternum , cum atifs declaratiom- 
bus,num.\i.\^ l^A 6. 17.& \i. 

1 9 Subflitutio vul^aris, quA pattim tacita , & partim ex. 
preffa dicatur . 

30 5ubflituiio,(i haretnonerit, comprebendit cafum defi- 
eientis voluntatis,& cafum dcficieniis facultatis , 
cum declarationibus.num.z i.zi.Zi •& 24. 

2 5 Subflitutio vulgaru fdSa in vnum ca{um,ft hares effe 

nolueritfOn porri^jturadalium cafum , ft btres effe 

Hon poturrit, vcl rcontra . 
2 6 lHteUr{lut l.GaUus4.& quid fi tatu.ff.de fib.& pofth, 
17 IntclltOus l.ft.C.de iiifiit.& fubftit.a- num.zS. 
29 InteUtilus l.commod' lfmi.ff.de tib.& poflhum. 

3 o InttUedus t.pater ScHCT.Htm TrocuUm . ff. dt cond&t. 

& dtmoiiftrat. 




3 I InteUenus d.l.Gafltts. f.nuitcde lf%^. 

3 2 Subfiitutio vul^sris in le^atis faiJa incapHt volunta. 
tis,an tralMturjd caput impoientix, cumaliji decla- 
rationibus , num. 3 s. Jj. J 4. J 5> 3 6. 3 7. j 8. J 9. 
40. & 41- 

CAPVT PRIMV M. 

Xpbditvs He prima Par- 
tc huius noftri Trjtbtus , ad 
fccurni.im principalcni «icue 
nio,quam in quinquediui- 
doPartcs, in Vuigarcm fcili- 
ccr, Pupillarc, Excmplarcm , 
Compcndio(am,& Rccipro- 
cam,dcquibus fmgubritcr , 
&diuilimpertratfcibo.Etprimo, (iibltitutionis vul- 
garismatcriamcxplanabo, procuiusdilucida decla- 
rationc infrafcriptadifputanda, (01 cxaminandavc- 
niunt.Etprimo,quid (itvulgarisfubdimrio. Sccun- 
do,quotuplcx. Tcrtio,quibus vcrbis fiat.Qjiarto.qui 
intcrprctationem vulgaris ("ubihtiitionis vcrbarcci- 
piant.Qiiinto,qHin.tm (int ciusetfcehis. Scxto,quan- 
docxpirct.}>cpnmo,quarcappcllcturvulp.iris. CKla- 
uo Si vltimo,quarc fuerit inucnta . Quibus omnibus 
cxpcditis,erit ctiam cxpcdita, & refolura tota h^c pne 
(cns Vulgaris ("ubrtmuionismatcria: &: deucnicndo 
ad pnmuin qiLriirum , 

Qotro, tquidfii Vulgaris fub(hnino. Imoladr- 
cit,qu6d vulqaris (iibftitutio, cftfub(tirutiodircOta, 
qua:iquoiibct, &cuiiibcr (icn poccft, nilulipcciali- 
tatis ha!bcns . Arcun rub.Iniht.dc vu!t;.(iib(ht. aliam 
tradirdifKnitioncm.diccns, quod vulgarisiubftitu- 
tio, dl inftitutio (cciidadircdacorum ,qui in locuin 
mihtuforum deficicniiii fupponunrur.Polir.in trach 
fubUitut. in fcamdapartc lioc alio mododifiiniuit» 

vidclicct. 
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vidclicct,Vnlt^ri« fiibfticufiojcft tbbrogatio qu^dire 
hircdis in locum prioris, qui non cxiitcrcr . Tu vcrA 
eam hoc alio eii.^m morlo Hiftjnirc, fcu ootius defcri- 
bcrc potcris:VnlgarisJiib(litutio,cftin locum prioris 
Ivrrcdis, qui vcl non vulr.vd non poccft cllc haTci,^ 
inftitutio.l. j .Cdc h.Tr«l.inftiruen. &: probanir in 
prin.Inftit.dc vulg.fubftit. (iipraihdx vulgaris fubfti- 
tucionis diffinitioncs an bonx (int,non difpuco, aun 
xalii (iirccptatioparux, aut nullius vtilitatis cxiftat: & 
poptcrca ail lccundum quxfitum concWfctmdo . 
A Qii^ro, t quotuplot fit vulgaris fubftitucio. & Bar. 
Jn l.j.flicod.dicit, quod cft triplcx , viddicct cxprcfta , 
tacira,&partimtacita&partim cxprcila. Exprclla,' 
aur fit vcfbis gcncra!ibus,aut (pccialibus, aiit mitjula^ 
nbus .Vcrbisgcncralibus fir,quiido tcftatordicit, vos 
inuicnii (ubftiruo: vdquandocunqucTitiusdccdlc 
rit.fubftinio Scmpronium.vcrbum.n.fubftiruo, gc- 
ncralc cft,& ad omncs alias fubftmi tioncs porrigi nir, 
^'ficilbfubfticutioexprdla Vcrbis gcncrjLbusdici- 
nir.qa^in brcuiloqua,&compcndio(afubftitutionc 
) compfchcditur.t&hincinfcrtur.quiddirccli^b- 
fticunoncs , vulgaris & pupillaris , quas brniiloqua & 
cnmpcndiola fubftitutio complcclitur,vcrbis gcncra 
libuscxprcfsqdicuntur , ita tcncnt Dart.Alcx.Soc.I.i£ 
Ripa&ahjDodh)rc$communiccrind.l j. Bal.& An- 
i;cl.inl.i.-im hociurc. lT.dcvulg.&pupil.t;lof EUrt.Bal. 
PaHl.dc Caltro, Alcx-Iaf S.ilyc.Cyn.& Dcc. i ii l.iii tclU 
mcnto. Cdc tcftam.miht. glA Dodiorcs in LLucius . 
jTcod. Scglofin vcrbo,pcti polliint, &ibiDoclorcs , 
l.prccibus.Cdc impub.& alijs fubftit. Aymoi) Ci a 
uctta in conf. 1 4 1 .num.y.Franciliais Cur.iun.in cpn- 
fil.8(5. num.y.Corn. in conf itjp.vol.i. inconf 197. 
volum.j. Alcx.inconf ji.col.^.vcrfic.ad tcrtiii. V0I.7. 
Ruio.in conf i o 5Xol.4.vol.t. Sc Rolandus a Vailc tn 
conf ^ 9. nu.i I . vol.j. & hxc eft communts & rcccpra 
Cribcntium fcntcnua,quxcx pluribusprobaiur. 

Primo pcr tcx-in d.l.Lucius , cam hoc mcHlo indu- 
Ccndo.ExprclIi pupiUaris, & no racira matrcm cxclu- 
dicJ.Papinianus.$.lcd ncc impubL-ris . ff. dc inoftic.tc- 
(bm.c.li patcr,dc teftamen.in 6. & d.l.prccibus,& ibi 
Do(f\ofcsc6munitcn lcilpiijiillaris in rcciprocafub- 
ftiiutionc coinprclicnla nuttcin cxcludit.d.l.Lucius, 
ergo puptllaris fubftitutio, qiiam brcuilot^ua comple 
£htur, non cacita,fcd cxprelladicitur . £t li dixeris,in 
dJ.Lucius, matrcmcxdudi, noii vittutcpupillaris in 
reciproca fiibftini.ionecomprchcnfe.fcd proptcr fra 
trcm pupillu fubftitutu, a qiio cx tacita pupilun fub» 
ftitutioncproptcrpi^("uinptam tcftatoris voluntatc 
jTiAtcr cxcluditur , glof B.irt. A ng.ii< Pau, dc Caftro in 
H.l.prccibu5.glof&PauI.dcC.i(l.indJ.Ludus, &Bar. 
in l.i.in fincprin.JFJc vulg,.fvj>up.fubftit.Rcfpondeo 
ind.l.Liicius, m}ccrt.-xcluditur, noncarationcquia 
fratcr pupiUo iiibftitutus crac , fcd ex caufa pupillaris 
in brcuiloqua lubftitutione compt chcnlx, & noc vc- 
xumdlc.cxvcrbis illiuslcgis probanir, ibi, tdlator 
Jilios fuos , idcll: viuim in pupillari xtatc cxiftentcm , 
&,lcgittmuni,alrcrum n.iniralcni & pubcrcm , hire. 
dc! ' liibrtitutt. fiLuslcgitimus 

im^^ - matic, &fratrcnaturali, 

qiiemcium coharrcdcm habcbar,dubicacur an ille 
frat' .lis viuscoIi.Trcs, .u'tti.imeifubftitutu$ 

. . I adat • iutifcunfulcus ibi rcipondi:t quod 



non, dicens,ad primum cafum non exidentiuiti hl^e 
cium,lubftitutioncm,dcquaqufricur,pcrtincrc,non 
adicqucnccm: liquiseorum poftca dcccflillct inrra 
pubcrcatcm, & himis dicli pcr hxc fequcntia formai- 
ua vcrba rationcm reddic, oim in naruralis filij pcFr- 
fonaduplexfubftituciolocum habcrc non poflir, & 
ideodicit ibi tcxt. ad matrcm lcgirimi fihj h.Trcdii^ 
ab inreftaropcrrinct. HxprxdidisigiturapcniiliiQd 
conftat in antcdidoc.ilu matrcm non cxcludi cx co , 
xquiain ca rcciproca fubfhrurioncpoprcr pcribn^ 
imparitatcro non pupillaris, fcdvulgaris ricumfub- 
ftnutioconrincrur: crgofcqiiiturmatrccxcludi pro« 
pttrpnpillaremin brcuiloqua iublhtutionc compre 
nonl tm , cjuandoca filijs in pipilliiriiriare cxiftcnti- 
bus faifia f UU.& liinc cft, quod in dida lcgc lurifcon- 
Cklnu lupraihchun rationcmcolidcrans, poftfupra- 
didicafus& rationis narrationcm lubiungcndo di- 
■ cic.alitrrfieioldcmxtatishbcriinfticuri iiuiicctluli 

I fuBftifuri furflirnt : tunc cnim :drcro dcfanfio fntM 
pubcrtarcm, cius fuccdTio no ad matrcm,fcd ad fub- 

[ fticurum (ratrcmcius dcuoluitur.&fichoc modohu 
ius lcgis vcrba,& fcnfum infpicicndo, ajicrtifllim^ c6- 
ftatjinatrcm ibi cxcludi non ex caufa, quia fratcr crac 
pupillohibnitucus, fcdcxrationcpupillaris in red- 
proca fubnitutionecomprchenf-r,& {)er confcqucns 
dida lcx oprimc di(fhmi concliifioncm probat . 

Sccuntlo probatur pcr dKin tcftamcn to . C. de rc' 
ftam. milit.quam lcgcm inducas, prouc fupcriorlcx 
indiida fuic , &cft facihs indudionis . 

TcrtioprobaturpcrtLLprcabus. Cdcimpub. & • 
alijsfublht.namibi pujnUaris in compcnchola lub- 
ftiturionccontcntamatrcm cxclucLt, crgo cft cxprd- 
fi & non t jci ta: cnipilbri s. n.fu bft 1 1 urio exprcfla & no 
tacita matr£ cxcludit , diiSo cfi patcr,dc tdlam.in S. . 
&fi dixcris.Icgcm iftam contrarium probare: ibin.al 
tcrnatiuccLcitur dc jiupillari cxprclla vcl compccLo- , 
la : crgo cx illa alicrnatiua coUigitur, qubd illa pupil- 
|.iris,quxincompcndiolacontinctur,dicitur lacita 
&nonexprclIa,nam vcrbailLustcxcusfuntiftx iivc ; 
ro (iibfticuno in fecundum cafum vcl cxprclfa, vdco- 
pcndiofa, non vlcjucadccrtam.xtarcmfidarcpcria- ,1 
tur,&c. tcxnisiftclcxjuiciu-dcpujiillari fubftiturionc • 
fcpararaabilia, quxincompcndiolii concinctur;ac 
ctiam loquiturcic ca pipill.-iri fubftirurionc,quam 
comj>ciicLo<kcomplcchmr,&intcrvnam,&altcram 
fubftitutioncm ponifurahcrnatiua:crgofignificarar 
quoc^pupilLinsin compcndiofacontc»nta non cLci- 
rur cxprclla,lcd tacrita . Rcfpondcrnr.dida lcx,quado 
loqu i tu nic i Ila jxtpillari fu ofti t u c i onc di Ih n«lla,& fe- 
paraca ab illa pupillari, qux in compcndiofi conrinc^- : 
nir lubftiturionc , intclligirur dc ca , qui vcrbis fpc- 
dahbusexprtmitur.nam pupillaris fimplcx,&diftin- - 
dapcricftatorcmficfbnnarur.&condpinir: (1 hr- 
rcs ctit Lucius , & in pupillari xtatc dcccilcrit, fubfti- 
tuod Caium.lixc.n.lubriirutio vcrbis fj)eci.ilibtis - 
dicitur cxprclla , fcd quando loquiturde pupillari» 
quam compcndioia fubftinirio cnmplcditur, inrd- 
Jigimrdc caqu.-E vcrbis gencralibus dcmonftrarur, 
&qux liib vcrborum com}>cndio conrinctur : & hxc 
fubtlicutio, reipedti pupillaris exprcfs? diftin(J>c & 
formaLrcrconccpr.rdiciturtadta:liccc (cum fitb vcr 
borumcompcniLoconciiicacur) vcrbis gcncralibus 

cxprdla 
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iexpreiTa nuncupctur. nam pupilljris.nnfincompm 
diulA lubititutionc coririactur , cxprclla^&taatadi» 
•Kiiis rcfpcChbus appclUri poa^cxprdbin gcncrc, 
Kiun vcrnis (;cncraiihus,ii:lub vcrbonim compcndio 
■cxpnmaxiir : taota vcro rdpectu pnpillaris , qua: vcr- 
ins lpccialibus,& furmabtcr concipitur. ita tiicit Bar. 
«nd l )Ainnmiiiciruita«lccbratBal.ini.H.m lo.op 
.podt.Cdc h?rc(im(tit.Vndc non mirum cft.li cx ci.L 
iprcabus,elicitur,pupiilari.in illam m cacompendio- 
la rubilicutionccontcntam, tacitam nuncupan,cum 
jTClpcClu pupillarii cxprtls^ lonnaiitcr cx vtrbis fpc- 
<ialibu$ conceptj ponatur: qaod non remouct, quin 
•cciain piipillatis ili.i cxprella. vcrbis gcncraltbus non 
<licatur , prou t d i<flu m fui t . 
4 / Quarto&vltiraoprobaturlucrationc. t llludcx- 
«rdliun dlcdicitur, ijuodcx vcrbiscoUi^imr.LGal- 
lii!».$.).ri.dc lib.& pollh.iSc illud ctiam vcr&is gcncrali- 
busexprdlum nuncupamr,quod iub t;cncreconcine 
tur.Lti. in linc.C.quodcura co, fccunduro vnam opir 
nioncm-.iixi vulgaris,& pupiiiaris fuiillinuioncs, qux 
in rcciproca & compcndioia lubftimtionc contincn 
Oir, cx vcrbis rcciprocx &:conipcndiolj:colligutur, 
&rub diturum (ubllitutionu gencraiitatc concincn 
tur,vt probabo: crgo vulf;aris,<Sc pupillaris.quc ilib rc 
ciproca & compcndiofa comprchciidunuir vcrbis ge 
ncrilibus exprdsf dicutar. Minor probatur . Vcrbu, 
fubihtutio, cft vcrl>um communc &:pciicrale,&dc 
iiiipropria lignihcationc comprchcndit non (olum 
<as rubltitutioncs,qux antcacqmlitioncm hxrcdita- 
tis locum lihi vcdicant,quaiis cft vuigat is,& rccipro- 
ca.Liam hoc lurcffdc vulgA pup.fcd ctiam compre- 
hendic tas rubfticucion^s, qux poft aditam hanrcdita' 
tcm vcmiicanc libiiocum: qiulis cft fublVicutio fidei- 
comiliaria.dirciia militaris,i?>: pupilians,&aiix.Lgc- 
ncralitcr.Cdc inihcuSi: fubftJ.militcs.lf.dc mdiLtcfta. 
Inltit.dc pupii.fublbt.in pnn.&$.quaratione, eo.tic. 
<i.Lprcaljus, &yarc.in LCcnturio,col.pcn.ff.dcvulg. 
&pup.Scdin reciproca, &corapcndioiaiiil>Aitutio. 
ucaddlvcrbum, iiiblbtuo, nam rcciproca per Ivec 
vcrba formatur, vos inuiccm fubihtuo : &compcn- 
dioiapcrhu-c aliavcrba concipimr,quandocunquc 
Titiusdccdicrii,fubftimoSdum,crcofubillislublb 
luiionibus vulgaris, & pupillaris fubihtutioncs cx 
propriecatc vcrlKicum , & lub iilorum gcncralita- 
cc contincntur . 

iMiEx anrcdiciis igitur con(bit,fupcriorem ojmuncm 
opinioncm in puncio itiris ctiam vCTilTimam cllc : & 
Uccc Fuig.Chriftopli.dc CaftigL& Arct.in d.Lin tcfta- 
mento.Cdc tcftam.milit.c6tranum ccncant, fdiicct 
quod pu pillans in rcciproca fublhmtionc contcnta , 
tacia, &non exprdljlit, quod vidctur ctiam dlcdc 
intentioncgioll^- in d.Lprcdbus,in glo.|.magna,antc 
racdium,&glolLT ind.Liain hociurc, tamen corum 
opinio non cil tciicntLi.& od hoc vt omnis rerooucar 
nu- difficultas,rdpondcamus d.Liam ixoc ture,quam 
legem ad corum intctioncm probandi iic inducunr. 

Indictalcgcdicitur,au6d qiundo patcriilioim- 
pubcri in vnumcafum lubfticuic, in vtrunqaecafnm 
fubftituillcintcliigimr,idcftlih.Tres noncrit ,velii 
extitcrir,& in piipillari xtatc dcccilcrit. cx quibus vcr 
4)iselicitur, quod liib >iilgari cxprcnacontinctur ta- 
«ita pup»llaris.poft lioc tcxt.ibi dicic , qubd ius ad tcc* 



tium quoquc genu? fubftittitionis tr.i(flum dTi: vi» 
dctiir,motio hc:Illud verbum.quodjcftreiaimu ciufi 
dcm fubftan ti.v, & per ilia vcrba, quod iiis, &c. inter» 

firetationis primx.id brctiiloqiiam firextenfio. Ergo 
equirur.quod licut lupra in primo cafu crat viJgaris 
rxprclla,& racicn pupillaris, iia cti.im in fcciidocafu > 
& lic in reciprfK-;» lubftininonc addV vulgaris cxprci- 
^& tacttapiipill.iris, &hocmodoilludius ftatutum 
inprimocafu.idtcrriiimqiioquc gcnus fubftirutio- 
nis tra^lum dlcvidctur. nam dcnamraexrcnlionis 
cft, vtcafiisadqurmfirirxtcnlio, litciuldcm vinucis, 
&qualitatis,cuiuseftcafus,qui cxtcnditur, iuxaiiCH 
tata pcr Doft.in l.j.& i. fTdc iudic. 

Huiclcgi, vlrra Bartolirclponfioncm, ftu (icr6»' 
fpondcas: Illa vfrb.i,quod itis .id tcrtiumquoquegc- 
nus fubfticurionis tradhim dli: \-idctur, ad omnia 
in priori calii narrara rcfcrri pollimt , & portiint ctii 
rercrri ad illa verba rantum , in vtrunque cafum lulx 
ftitiiillc intclligiiur.fircfcrunniradomnia in priori 
cafu narrata,& ranc lcnfus crit ifte , (icut qiundo p- 
ter fiUo impubcri in vnom caliim (iibftmiit, in vcrun 
quccafum lubftituillc intclligitur , iraidcm ius in rc« 
ciprocalubftirutione, quandopaterin ^-numtatnm 
calum rcciprocofiiblhmir, in vtninquccafum(ublli-» 
tuilleccnlctur, iddl, (i hxrcs non crir, vcl li cxtitcrit , 
& in pupillari .Ttate dece(I<:rir . exempli graria , tdta- 
tor dixit,(i quis corum mihi hxrcs non crit, cos inui-? 
ccm fubftituo.fub lucrcciproca fubftirationc hoc 
modo conccptaconiinctur vulgaris exprdla,(ub qiu 
racita pupillaris comprchenditur, & hxc cft commu- 
nisopinio, proutind.i.in tdtamcnto, Dcciusanefta-? 
tur.Et fic licct teftator rcciprocam fubftitutioncm fc- 
ceritA' in vnum caiiim (unihtuerir, attamcn in vtru- 
que calum fubftiruilli: inrelligitur,& hoc modoidem 
ius .id rertium qiioquc genus fubftimtionis tra^ihim 
clle vidcmr . & fi volnmus hoc piCto lcgcm iftam iat 
tclligcre, nihilobrtat: nos.n.hoc in calunon loquii 
inur,fed qiiando fimpliciter pcr tdtitorrm fuitdi^ 
ihim,vosinuiccm(iibftirao,interquoscafusdiuer(ak 
ratioftacuitur,prout vidcbimus:& idcodc vno ad 
aliud argumcntum non tcnet , arg.Lnamraiitcr. $.ni-. 
lulcommuiic.(r.dcacquir.polIcir&LPapinianuscxu 
li.(r.de minor.cum vuig. & hunc intcilcdhim Paul.dc 
CUtnum.^.ibi wrum dlcaftirmat. Si vcro illaverl>A 
refcrunmr.Td antcdicla.illa tantum verba>in vtrunqv 
ca(iim fub(htui(Ic intelligicur,& tnnc fcnltis erit ifto 
Qiicmadmodum per vulgarem fubihmtioncm tefta- 
torin vtrunquccafum lubftituillcintdhgitur.itaciu 
pcrreciprocam fubftiturioncm invtrunquc cafum, 
jdt-rt in vulparcm, &pupilLirem proiiidillcccnfctur. 
& fic illa vcrba , quodius adtcrtium quot|UC gcniis 
fubftimrionis tradum dlcvidctur, dilpofitionisidc- 
tiratem fii^nificant re(jTC<fVu dupliciraris ('ub(htutto« 
num fimpliciter, & non diipofitionis idennratcm rc- 
fpe«fiu fubftitutionu, fvnius exprds^, alterius vcr^ 
tacir^. Vndedlavcrlufic intcrprcrantur,quodrjs, 
idcft illiid ius,pcr quod (iipra per illam vulgarc fiibih 
turioncm tcftarorem in vrrunquc caliim prouidillc 
ccnicrur.idem ius.id tcrrium quoqucgcnus fiibfhni- 
rioni$,idciUd breuiloqiiam, fcu redprocam (iib(hto 
tioncm tradlumdl(:vidcmr, quiapcrcamin vtru.-v 
<juc calum, idcft m \'ulgarcm,& pupillarcm , tdhtt»- 
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rcm prouidilfc ccnfctur.& qutHl hic rcfponho rtc ve- 
ra,prDbanjrapcrtinimc: na lurifconfiiltus po/lquam 
in rcciprocarublhturioncco modo dctcrmmationc, 
icudccilioncm fccit, illiusdccilionis rationcra red- 
ditdiccns.nam iipaterduostilios iropubcres hxre- 
dcsinftiiuit, cosq; inuiccm iubftiruir.m vrrunqucca 
fiim rcciprocam lublhtutiontm fadam vidcri,diuus 
Piusconflituit. & raiio rationisdcmumcxfubf»]U^ 
iibus\'crbisclicitur, quiavcrbum.fublhtuo, cft ver» 
bumcommuncvuli;arcm, &pupillarcmlubftituuo- 
ncm fignificans . Vndc pcr h.ic vcrb.i, vos muicc fub- 
Aituo. dc iplorum vcrborum propnctatc gcncrah- 
tatc vulgaris,& pupillaris lubltitutioncs lignificatur . 
Quibuslicfirmitcr ftantibu5,cxprchcconftat idcnti- 
tatcm iuris clFc rcfpcchi duphcuatis fubftitutionum 
tantum, & nonrdpcclufubftitutionuni, idcft vniui 
exprcflar,altcrius vcro tacit^.cum cx fcquctibus illuu 
lc^is vcrbisehciatur, quodfub gcncralicatcipforum 
vcrborum.vos inujcem (ubftituo, propnc, & a-quali- 
ter vulgaru, & pupillaris fubftitutioncs continean- 
tur, & re vcra lilc milii vidctur rcalis ad iftam le- 
gcm intdlcdus. 

CumigituriftudFulgofij fundamcnrum n6 fub- 
fiftat,jlpriori&communi opinionc nullo paiSocft 
dilccdcndum , fcihcct quoii pupillaris , ctiam qua- in 
reciproca fubftitutionc continccur, vcrbis gcncndi- 
bus cxprcHa dicanir . 
g Quam conclufioncm dcclara non proccdere, t Qn 
reciprocafubftitutioincafum fpccialc vulgaris fub- 
fiitutionis fiiit conccpta , vt ll pcr tcftatorcm dicluin 
fitjfi quiscorum mihi harrcs non erir, cos inuiccfub- 
ftituana hoc in cafu fub illa vulgari in rcciproca fub- 
{litutionc cxprcira,racin pupiilaris coiuinctur. iu te- 
nct Bar.in d.l.Ludu$, num. 1 9. qucm ibi, & in dXf. in 
«l.l.m teftamcnto,& in d.l.prccibus,comniunitcr Do- 
clorcs fcquutur, & idcm tcnct ImoJa in c.R.unutius , 
extra de tcftam. fic Alb.de Rof.in rub.if eo. 1 n maieria 
brciuloqu^.in i j.q.Fran.C!ir.iun.inconl,86.tium.7, 
&ha:ccftcommums&:rcccpta icnbcntium fcntcn- 
tia,qux priroA probaturpcrd.l.iamhoc iurc, fccun- 
dum noftrum primiim illi lcqi tratUtiim inicllcclun^ 
«jucrn in dl.Lucius Bar.pr.iicntirc vidccur . 

Sccundb & vltimo pcr hanc rationcm cofirmuur. 
Si vcrum cllct, pupillaremUibftitutioncm.fubhacrc 
dproca in caium t.intum vulgaris conccpra, contine- 
ri : fcqucrcrur ceftatorcm (ub vcrborum gcncrahtate 
huius rcdprcicx fubftirutionis in vrrunq; calum.vul- 
garcm icilicec&pupillarcm .-cqu.ilitcrprouidiilerfai 
confcqucns cft falltim,vtdcmoilrabo,crgo falfum cft 
ctiam antcccdcs , & lic pupillarcm cxpreiram fub hac 
rcciprocacotineri.Minoicm probabo.vcrba siilgaris 
fubllitutionis vcrbis piipillarcm fublHtutionc ligni- 
ficanribusoppolica,& contrariadledicuncun na pcr 
hxc vcrba.li quis Iwrrcs non erit, vulgarisconcipitur, 
pupillaris vero, pcr hxc alia vcrba cotraria, fi quis Ive 
res cnr , &; iii pupillari actatc dcccllcrit , formacur . & 
pcr vulgircm iclbrori, pcr pupillarc pupillo iiicccdi- 
tur.modo lichzc rcciprocain caium tm vulgaris pcr 
tefta;orcm rcftri^la fuit, vndcpcr ea verbis lubibtu- 
tionis iiifpc(ltis,teftatori,& non pupillo fucccihcur,<5£ 
<jucm non ellc heredc rcquiritur,crj;o iiib hiiius fub- 
ftitutionu vctborum gcncr.thtacc evprcliapupillaiis 
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non conrinctur : cum per cam pupillo & no teflacori 
fucccdacur,& quc fucrcdc dli: rcquiratur.£c per hanc 
rationemrcmoucturDccij fundamctum,qui ram in 
dJ. in icftamcto, quim in d L prcd b. con cra ri u tcncra 
niticur : na dus inccncio no cft vera, cum prouc cx an- 
tcdicla ratione coibu, fub verbonim gcncralicatc hu- 
iusrcciprocx fiibftimiionisin vuigaris t.^tum calum 
conccptz,pupillarcm cxpreflam contineri iallum iic. 

£c ninc i nfcrtur,q> licct cxprdla pupillat is , quar ia 
rcdproca lubftimuonc iimplr conccpra conunct u r , 
matrcm excludat.d.LLucius,& d.c.fi patcr, dc tdlam. 

7 in t>. t attamcn hzc pupillaris racira,qux iub ifta vul- 
garicxprdlain rcciprocaifta fubftitutionc coniino 
tur,matrcm non cxciudic, ira in fupradictis locis Do- 
^orescommunicer tencnt:&ratiocft, quiamatrctn 
taciu pupiliaris non cxcludit,Dcc.in conil 1 8 a. in ca,- 
fuoccurrcnti,colum. j.& harc eftcommunisopinio» 
prout infra in fccunda parrc fccundz partis huius 
noftn Tradiatus vidcbimus . 

Poftciuiltmvulgarcfubftjcutionccxprdlam vcrbi» 
gcnerahbus dcclarauimus,ad alia mcmbradiuifionis 
vulgarisiubfttturionisdcucnicndijclh&primo, vul- 
garisfubfticutioexprdla vrrbis fpcdalibu$fit,qiudo 
tcftator dicic, C\ harrcs oon chr Lucius, Caium lubfti- 
tuo.hxcn.iubftimtio verbis fpccialibus concipi did- 
tur,quiafpccicm fubftiturioniscomprchcndir. Vcr- 
bis iingulai ibus fit , qii pcr cdlatorc aliquis calus fin* 
gularis cxprimitur , in qucm fubftimtio comtcticur : 
cscmphgratia,tcftatordicit,li pofthumusnon nafce- 
tur me viuo, iubftituo talcm, vt in Llin.Cdc inftit.Ac 
fubftit. Vcl fi didc, fi fihus mcus mc viuo moricmr,vc 
in l.GalluSjin prin.ff.dc lib.&pofthum.vcl li lixrcs in- 
ftitutus capcrc non potcrit,fuDitituo Scium, vt in L i. 
Gdc luered.inftitucn. 

8 Tadratvulgarisfubftitutiocft.quxquidcmiion 
fignificatur vcrbis , Icd ex ijs nmcn tadtccolligitur : 
Eicmplum: Dixit tcftator.Titius&Seius, vter eo- 
rum viuet, lixrcs mihi efto. ii vrcrquc viuar, ambo 
funt iixra{cs,.altcro vero inormo is , qui lupcrcft , cx 
allc hf^rcs ericquiainquic cex.cacica fubftimcio indle 
vidctur inftirutioni , vc eft ccxtusexprcllus in I.Tirius 
&Scius,cum l.fcq.ir.dchxrcd.inliic. quafi volucrictii 
cerc teftator , Titiii, & Scium mihi hxrcdcs inftiruo » 
&fi altcrhxres non crir„-ilccrum ri fublUmo.&ficvi- 
tlcs honc fublli tutionc cx vei bis, qiiibus tcltator vliis 
fuit,noni)gnificari,&idco nodici cxprcftaiii, vcruin 
cxillistacitccolligitur, &idcotadta nuncupatur. po 
lell cti.im poni cxcmplum in L traC^abacur,cum Lprf 
ccd.ff.dc miht.ccftam. 

Iccmomnino tacita vulgaris fubfticucio eft illa^ 
qux in cxprclla pupillari conrinetur, u in dLiam hoc 
i urc , & in Lqiumuis.Cdc impuber.& ahjs iubftir. & 
iftadidcuromnino racica, quia non fignificatur cx vi 
vcrborum,& nullo modo cft cxprdlx fcd lolum cx le 
gis potcftatc, & cx praiumpra mcntc dcfimth de» 
monftratun napupiIlarisliccondpirar,li filiusmcus 
mihi hxrcs crit,& in piipillari xcatc dccclfcric, fubfti- 
tuo Caium. rx iftis verbis non ciidcur,qu6d iiib ea ta- 
cica viilgaris comprchcndatur , cum ca condpiatur 
fub illis vcrbis.fi hxrcs non crit:qux vcrbaopponun-' 
tur illis vcrbis, fi hxics crit , & licex vi verborum po. 
tiiLs contrarium .irgiucur: attamcncx l^is chljx>fi« 
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tione , & ex prxfumpu mcnte dcfiin^li comprchcn- 
ditur. pr.Tfumir.n-lc^.ci» fi teliaror voluit, vt bona (ua 
irentaH rubRuutum,li harrcs eritfihus iuus, &in pu- 
pillari .-ccatc ilecellcrit, idcm voluillct fi h^rcs no cnt, 

Sf itatraditlhr.ind.i.;.c(ciiius dictischcitur,cj,f \Til{Ta 
risincxprciIapupiliaricontinctur,& dicitur omni-* 
no tacita: idcm tenct Bar.in l.i.num.i9.ff.cod.&Gui 
licl.dc Bcncdic.incRainucius, cxtradc tclbm.in ma- 
teria pupillaris fubilirationis, in primo eficclu, num. 
7 ).&rurfusibidcm in matcria vulgaris fubltitutio- 
nis.in ^.cfTcCJu, laLin l.iam hociurc, coLj.tT.de vulg. 
&pupil.&Zafius in codcm traclacu fubfiicut. pupil 
num. 1 8. candcm npinioncm tcnent Arct. Alcx-Soci. 
&laf.in l.moribus.li.dc vulg.&pupiL & ibi num.41. 
Ripa hiic cllccommunetn opinioncm aihrmat, idcm 
«cncnt R.ipl-Licl Cuman. in l.qni habcbat.fT dc vulg. 
&pupil. B.ilil.Cuman.Arct.&Alcx.inl.li cum. fEcod. 
cit.Corra.poflaliosibt in l.li cclhimento, num.ii.C. 
dc impubcr. &ali)S Inbftit. & Cur.iun. in l.prcabus , 
num . 5 7.cod.tit.& hxc cft communis & rcccpra fcri- 
bentium fcntentia.qiixlcgc&ratione prol>arur. 

* o Lcge ]■ probaru r pcr rcxr.i n d.l. iam hoc i ure , eam 
duplicitcr induccndo , & ptim6 in princtpio ilhus lc- 
gisdicitur,qu6dciuaiidopater impuberi fiiio inal- 
tcrum cafum fublticuic , in vtrunquc caliim liibfK- 
tuillcinccihgicur,liuclihushxrcs noncxcitcric, fiuc 
extitcrir.&impubcsdccellcrit. exquibus vcrbisclici- 
tiir, quod vulgariscxprcllacontincttocitam pupiUa- 
rcm & ccontra.Hanc induchoncm Polit.in tra^fub- 
ftitut.inmatcriapupillaris fubftimtionis, in primo 
efl'cdu,rcmoucrc nititur,diccns, diclam Icgan in vul 
gari cxprelTa tacitam pupiUarcm contincntc Iblum 
loqui , & non econtra , & lioc vcrum cllc lioc padk> 
proban nam quando aliqua lcx plurcs rccipcrc potcll 
intclleclus, illc vcrior dicimr , qui pernlias lcgcs pro- 
bari pot, liart.in Lm ambiguo.ft.dcrcb.dub. fcil prin- 
dpium ditlxLi.im lioc lurc, plurcs rccipcrc potcft 
fntciledhis, fcilicct qu6d vtilgaris cxpreiia tacitam 
pupillarcm continear, & limilitcr ccontra , & per l.i. 
i.fin.fr.cod.&pcri.qiLimuis.C.cod.tit. probatur,cx- 
prcllam vulgarcm tacitam pupillarem contincre, fcd 
non ccontra. H.tc rcfponfio mihi nullo modo placcr: 
nxm lurifconlulms ibi rcgulam gcncralcm tradit, 
lcilicet quod quando pater in vnum cafum fubfti- 
ruir, in virunqnccafumfubftituillcintclligimr.qux 
verbapropriercfcTripolIunt, quandopatcr cxprcfsc 
vulgaritcrfublkiruit, &quando cciamexprefscpupil- 
brcm fubltirucionemfccic, .idcoquodexgcncralira- 
tchorum vcrborumapcrtiHimcprobanir, vulgarcm 
exprcll.-im tacitam pupilbrcmcontincrc.&ccontra 
cxprcllam pupillarcm racitam vulgarcm comprchcn 
deTe.& cx hoc falfum dlt; demonfti.itur, quod per le 
gc^ non urobcrur, liniilitcrcxprcllampupillarcm ta- 
dram vulgarcm conrincrc, cura ( vt «dcs ) cx prind- 
pio i ftius lcgis dcmonfttctiir . 

Et li dixcris , fiipr.ididam rcgulam pencralitcr in- 
tclligi nondcbcrc, lcd lohim cam locum habcrc iii 
cxprclla vulgari,&non in cxprclla pupiliari, <:x hac ra 
tionc, cxcmpIumdecLxrat, &di:monl:rat, inquibus 
terminis lcxloquatur, nain cxcmpla rcm laciuiu ma- 
nifcftam.l.pnrtor. $.luhanus.fr.dccoll.ar. bonor. Scd 
fupradiclz rcguLT exemplum cfl m vulgari exprclla» 
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ciim rext.dicar,fi hxrcs non crif: ve! fl «ctircrir,&im'» 
pubcs dcccllcrir. lirgo ilUid cxcmplum illius lcgi$ 
prindpium dccbrat , in vulgari cxprclla fijlum lo- 
cumhabcrc. Rcfpondco.cxcmplumdccLiratinqui- 
bus tcrminis lcx ioqiiatur, fcd non rcllringit cam , vt 
in cafu excmph iblum locum habeat, immo lex in 
tcrminis in quibus loquitur,li \Trba non rcpugnanr, 
gcncralitcr dl intdhgenda , ita probat tcxt. in Ldam- 
niinfo^,la i.fTdcdamnoinfccio. Vndcaim verba 
in dicla Lfi lui-rcs non crit , &c. loco excmph fintpo- 
fita, iicttdcclarcntquomodo HqKrrior reguladcaa- 
raridcbcat , attamcn non rcflringuntdccilioncm in 

fTincipio ilhuslcgis politamin cafu folum (rxcmpil 
ocum habcrc,fcdimmo dccifio illa gcnci.-ilitcrin- 
tclligi dcl>ct , & fic quod tam in vuigari cxprclTai 
quim in pupilLiriloaimhnbcar.comprobaturhoc, 
quiaicxgcncrahtcr loqucns,gcncraIitcrinttllM»i de- 
bct. i.dc prerio . rt^ dc publidana in rcm aCbo. & l.j, f . 
gcneralitcr. fEdc icgat. pr.Tflan. 

Sccundo tcxt.iftc induciturin vcrbisiliis, Hocira- 
quc cafu fingulis feparatim fiibftitucrc patcr drbc»- 
bir, vt (i pubcs hxres non ext itcrit , impubesei ^bfti- 
tuatun (i autcm impubcs hxres cxtitcrir , & intra pn- 
bcrtatcm dccellerit, pubcs fratcr . & quT (cquuntur. 
cxhoctextudidmr, quodcxprdla pupillarisvnln;.t- 
rcm continct, nam ibi impubcri ftiir facfb fola pu- 
piilaris exprdla , & umcn didtiir qiiod continci 
ctiam \iilgarem . 

ErlicUxcrisinduclioncm iftam non obftarecxeo, 
quiaiilctcx. inycrfic quocafu,nonita firmcdifpo- 
nitjvr non in finc corrigac feipfum.didiurenim in fij 
nc , vcl ccrt^ cuitandx quxfhonis gratia fpcdalitcr in 
vtrunquccafumimpubcrifubftituatfratrcm, fiuchj 
rcs non crit, liuc crit, & intra annos pubci tatis dcccf- 
iirrit.modofic, ficcrti iuriscftctquodfub pupillart 
continerctur vulgaris , non dllt nccdlc proptcr qu.t- 
ftioncm niitancfam, quod tcftator in vtrunqucca- 
fum fiho fubflimcrc dcbcrcr, cum fufficcrct impube» 
ritontum pupiUaritcrliibftimiflc. Vndccii nccdlcfit 
in vtrunquecalum graiia quxftionit cuitantir impu 
bcri fubfhraere, cxKocfcquiturquodnon fitvcnim, 
qutki fub pupiliari radtavuigaris contincatur: &(!<: 
tcxJn finc corrigit feipfum , & pcr hanc rcfpofioncm 
Poht. in fupradidlo lococontracommunem opinio- 
nem tcncbat. Verum h.TC refnonfio fcu confideratio 
nulhus cft momcnri , fi rc^lcfcnfus , & vcrba didhc I. 
iam hoc iurc, intellig.inmr:na ibi didrar qu6d qu m- 
dopubcs&impubcs inuiccmlubrtirauntur, in pct' 
lonavtriufq; vulgaris tanmmfubftiratiocontinctur. 
&idcoqiiando voiumusq» in impubcrc duplcrx (ub- 
ftitutio intciiigarar.nccclle cft, quodpatcr finguiis fe 
pararim f ubihtuat , hoc modo , vt h pubes hxres non 
cxtitcrit.impubcs fubllituatur : fi aut impubcs hxrci 
cxtitcrit, &intrapubcrtatcdcccllerit fiatcrpubcs in 
portioncmcohxrcdisfubftituatur. &hocincafu, in 
pcrlona impubcris continctur cxprclLi pHpillarrs , & 
tacita ^Tilgaris, cxcoqiiiatc^latorin vtruiiquccafuni 
impubcrifubfhrailleinrciiigiE: Icdin ptrfonapubc- 
risilbvulgaris non comnrc)ien<httacitam pupilL-irc. 
Sed iuxta hoclnrifconliiltus hocdubiu moucc : quid 
fivuigaris (ubftiratioin pcrlonam impul>criscond* 
piami, ficut in pcrlona pubcrisconcepta fiiit,an hoc 
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in cafu illa vulgaru taciram pupillarcm cofitineac, 
podquam hida d\ de [>cr lc, iS.' rctpudciuli) ul i <\iix- 
ilioni lurifconruitus (licir,c]u6cl idud no cllct cucum, 
auiapudctdubiiari vcrum tc/lacorica facicndofcn- 
(cricilcvna vulgari.idclHc vulgari limili ci.quam fe 
ccrac pubcrii vt liatt ilU no coprchcdcbac pupillare • 
quia non poterat, ica &illa /ada impubcn non com- 
prchcndar,quianon vulc: namillud, quuddiacur in 
principiolcgis, quod fublhcutio fnihi ia vnum ca- 
lum comprciicndit alccrum , proccdic , nili volunras 
tcllacoris rcfragctur. Iioc ctiam cx conicciuris putcft 
comprchcndi , & Iiic cxtac conic^ra prnpccr aliam 
fimilcm qua fcccrac pubcri, &:idcomchuscll,qu6d 
concipiacpupillarcm, vtdiClumc.1 in verHprxccdcn 
ti.il aurem impubes,&c.poflcadatpinguius conliliij 
in vcrnculolcqucnti.ibi, vclccrtccuitandjrquxlho- 
nisgratia, &c. vbi vult , qu(>d mclius /ic iublUcutionc 
itaformare, (tueharrcsnoncric, liuccric, &intraan- 
nos pubcrtarisdeccllcric. cx pnrdidhsigirurconllac 
non cflc vcrum , quod tcx. in hnccorrigacfciplum in 
eoquodfupradixitin vcrf ii autc impubcs &c. cum 
vcrbailb in Hncpoiicanon habcancrclaiioncmaddt 
dla in vcrl. ii autc impubcs &c. fcd (olum ad quxftio- 
ncmibipcr lurifconfultum raotam, propccr quam 
euitandam duplcx adhibet connitum : & prrmum cll 
illud,qu(xl in d.vcrf ii autcm,ponitur : fcatndum cll 
iIlud,quod in (inclcgis ponicur: & hocmodo rcaliccr 
conlidcrando ccxtum iltum.prouc ibi Pau.dcCoilro 
coniidcrat , pondcratio fupraih<ia Pohti nullo piCto 
obllac&cxprcisccxidocexcu fupcrior concIufio& 
communis probatur: aquacgo pcr himc tcxt.pAr" 
ticulariccr non dilccdo. 

Racioncdemuconcluliofupradi(fhiprobacurhoc 
modo. pupillari.s fub vuljrari txprclla idco concinc- 
tur,quucrcdicurq; ii ccllatorcogicalIcc,cciam pupil- 
larcm fccillet, atqiic idcirco cx prftiimpta cius volun 
taccfubaudicurilcge, Do<Sorcs communitcrind.l. 
iam hoc lurc. lcd hxc ratio militat cciam in pupilUii 
vc x-ulgarcm concineat, ergo cadem dif{x>lItio locuin 
habcrc dcbcc,arg.l.aTicio.rt.dc vcrb.obhg. nam (i cc- 
ftator voluit vi bona lua ircnt ad fublhrutum, (i filtus 
fuus harrcs crit, & in pupiUari artatcdccdlcricprxlu- 
initur i lcgc cx prarlumpta teftacoris voluntatc, quod 
idcm voluillct (i hircs non cric, quiaiidcquomagis 
vidccurincllc, &incH, crgo mulcomagisdcquo mi- 
nus, auth.mulro magis.C.dclacrofan.cccLEtlidixc- 
ris, intcrcalum &caium ctlcdiucrfam rauonc, cx co 
quiafub vulgari ractca pupillaris conrincrur,quia(l 
teriacor de cocalii conitallccvciqucdilpofuillec fauo 
rcpupilli,cum itbiipliprolptccrenopoHic, qu^ratio 
in pupillari rcfpcwlu vulg.iris locum non habct, cum 
pcr vulgarcmipfitcftatorifuccedacur.qui tcllacorb- 
tius i'ibi prouiclcre potuilTct, arg. l.tracitabatur . fT. dc 
miliuri tcllam.& I. j .Cdc inofl!tcftani.Confirmatur 
hoc, quia prouilio fada in vno calu , in aho rcmotio- 
ncminducitJ.commodiflimc.l}idclibcr.&poilhum. 
&l.ficumdotcm. fffolutotnatrim. vn'decum in pu- 
pillari fubftitutionc cclfacorprouilioncm fcccrit, in 
alio cifu, & iic in racica vulgari racioncm inducit . 

Rcipondco.Nampcr piipillarcm iltam lubllitu- 
rioncm, rcfpc«flu fubfticuci adcft fiiuor, rcljicdu vcro 
tcHacorii, ciuscnixa& prjccila voluncas coniidcra- 



1 rentacinqui; 

tur.cum fuhihcutus, poft primo loco hTrcdem infti- 
tutum , in iuccdTionc bonorum omnibus.iIijs ante- 
ponatur:mod6lic, cxprdla vulgaris tacicampupil- 
Lrcm continc?J- hoc non cft (implicitcr fauorc pupil- 
h, fcd cft rationc prouilionis Icgis in prxlumpta ccfta 
toris voluntace fundatx , c\ax volitnus clicirur cx eo 
quia (cum pcr iftam vulgarcm fubltitucioncin adlit 
fauor rcfpccVu iubftituri , rcfpofhi vcro ccftatoris 
ciuscnixavoluncas coniidcrctur)cogno(citur tcft*- 
torcm in dcfcdii primi infticuti in lucccirtonc liio- 
rum bonorum .ilium prxtcrquam lubftitutum ad- 
mittcrc noIlc,& ipfum magis ddigcrc &amarc,& 
idcolcx hancteftatorisvoluiitaccm con(idcr.ins prx- 
lumir, quod li icftator dc hoc alio caili cogirallct, ide 

[»rouidilIct,&ita DoCiorcs communicer ind.Liam 
\oc iiircdicunt : quod criam cx dida lcge probacur . 
&!dnon cllc rauorepupilli , cum fibi ipli proljnccre 
non poiru, dcmonftroapertiflimc: nain quando pu- 
hes& impiibcs rcciprocelubftituuntur , tunc in pcr- 
ibnavcriulquevulgaris tanrum lubfticutio continc- 
tur, & in pcHbna impubcris no conhnctur etiam pu- 
pill.irts.& ratio dt , quia cft incoucnicns qu6<l in vno 
diip!cxlicfubfticucio,inalccrovulg.inscancum, icadi 
cit tnc.in d.l.iam hociurcqui ctiam dicit, qu()d ii pu- 
bcs, & impubcs (eparacim inuiccm fublhcuuntur , & 
impubcnvulgan modo fublhtuhoht,tuncqu6d ilU 
vulgaris pupillarem cocincat , cft voluncatis quarftio. 
raodo fic, ii vcrum eflecvulgarcm cxprcllam cacicam 
pupilUrcmconcinercexeo, quia prxfumpca ccftato- 
rtsTOlucasfolumin fauorcpupilhcftfundara, (cque- 
rerurquodfubfticuciorcciprucaimparibus facla re- 
fpcdu impubcris cttam pupilUrcm conhncrcc, &q» 
quando impubcri vulgari niodo fubfticutio fit , il- 
Li c.-iatan> pupillarcm concincrec , nocllirc voluntatis 
qu.Tftio, cum in vcroquccafu fauor pupilli,& lic cadc 
raho locum habcrcnnam ii pr^umpra tcftatoris vo- 
luntas dicicur proptcr lauorcm piipilli, & hxc cft ra- 
oo,quarcvulgarisconhnct pupilUrcm, hxcraholo- 
cum habct ctiam in fupcrioribus caiibus , & idco ca- 
dcm dt Ipolitio locum lubcrc dcbcrcc, arg.l.illud . ff. 
.-id lcg. Aquil cum nilgar. Sod confequcns cft falliim» 
vt ind.l.iam hociurc,probatur:crgo fallum dl ctum. 
antcC(.'dcns,&llcqifiuorpupilIi Iblum litc.\ufa,vt 
pr.rfunu:ur tclkitorcm vcilc fub vulgari tacitam pu- 
ptllarcm conhncrc . Ex iftis igitur patet , fallum clfc , 
pr.r("umi>ram rcftaroris voluntatem propter pupilli 
f;iuorcm fundatamcire: &conftatvctum dlc iftam 
prxliimptamvolunratcm fundatamdlirin dilccho- 
nclubftituci, quem raagisdiligcredcmonftraccum 
poft h.rrcdcm primo loco inftirutum omnibus alijs 
anteponar. ftd hxc ratio locum habcteham in pupil 
lari exprc fla rcfpc<ftu racirx vulgaris, cum pcr ilti pu- 
pilUrcmfubftituhoncm rcfpcdhi (iibftituh adlit fa- 
uor, refpc<fhivcrotcllatoriscius cmxa&prxcilavo-. 
lunrasconlidcrctur, n.im fubftinmisilte m.igis pet 
teftatorcmdiligitur, quia poft h.Trcdcm inltuutum 
omnibusalijsanrcpohrus futt; crgocadcm diljjol»- 
ho locum habcrc dcbcc, & (ic eft pncfumcndum hoc 
eciam in calu ccftacorcm idcm difpofuillc, ft idccogi 
tallcc . Ncc obftat tj» prouilio facla in vnocafu,in alio 
rcmohonc inducac.n.Lcomodillimc, quia hoc proce 
dicrdpcchi tcftatoris, lednoquantiiadfupplchonc 

lcgis. 
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lcgis, namleTpotcflaliiimctiamcarum vltracxprcf- 
fum fiipplfrc, vt cft in cafu nortro , qiiia lex Cu^plet,8c 
difponit cx pr.Tfumpta tcftatoris voluntatc. a.Li.im 
hocinrc.c. ilhs i^itur patcr fuprarfiCl.im rationcni 
firmitcrin fuoroborc pcrmancrc,& rc/ponfioncm 
tiulltus dlc momcnti . 

Etfi contraifiam communcm opinioncm lcgc& 
rationcfirmaram ficargucrcs: Subltitutiocllcomii- 
tionalis inftinifio.l.in rationc. $.qu6H vulgo.filacl lcg. 
II Falad. tfetlcondiriodcbetadimplcri in formaipc^ 
cific.i.!.qiii h.Trcdi, &l.M^iiu<.ffdccondit.&demon 
ftra. crcoiftafublhriitiopupillarisdcbct adimplci'i t 
fbrma lj)ccifica, & no in vulgari tacita,^ (ic p*r xqui- 
pollcns. Corroboratur hoc,nam racitus aifhis conira- 
riiiscfV cxprcllb, crgo impoflibilcrilquod vnus con- 
trarius fub alio coniincitur. Rc(pondco,quando con 
(idcraturcircctus, non cft abfurdum quod conditio 
ftonadimplcir.irin formafj>ccifica, lcd pcrarquipol- 
lens. I.mulicr . ff ad Trcbcl nam hoc in caiti , quando 
tffc£tas confidcratur, conditio per xquipollcns adim 
plcri potcft.l.fi matcr. C.de inftirut.&: fubibtut. fcdin 
Cafunoftrocondifionaiis illa inllitutio eficclumre- 
^cif , cum fuccenioncin bonorum rdpiciat: ergo 
nondl abfurd'.im quod pcr .Tquijiollcns adiinplca- 
tlir.Si ficin tacita virl.Mri.Mcc oblUt qucxl tacita vul- 
garis & exprdla pupillaris fint conrrari.T : quia hoc 
nceatur, cum fintdiucr{ar&nonconrrari.T: namiila 
dicunturcontraria.qurdccotlcfubicdo pra-dican- 
tur in cadcm qualitatc priuatiuc& polinuc, vt Pcrnu 
Currit,&Pctni5 noncurrit: fcdquandovanaturqua» 
litas fubici^.lic^ prxdicata fintoppofita,poiitioncs 
nondicdnturcontrarrc, fcddiucr&:,Cagn.inl.dicm 
fun>flo.ffdcoHlic.alIclIbr. lcd in cafu nolbro tacita vul 
garis, &.'c<prcfla pupillaris non prardicanrur deeo- 
dcmfubiedioincadcm qualitatc priua:iuc& pofid- 
uc,qniap:ipiliaris habct fuum fubici^lum.&racitz. 
Vul;Taris habctaliud fuum , (cd tantum variaturqua- 
litas fuhici:>.i:crgo (untdiucrfr&noncontrariar.qu^ 
diucHitas non operatur, vt vnum fub aho coiitincri 
pon polli r. d l.iam hoc iurc. 

Etantcdic^siijjiturconftat, fupradiifhmcommu- 
ncm opinioiieminpuncloiurisvcriilimain clll-, quoe 
pluribus modis dccbratur. 
j 1 Prim<\declaratur non proccdcre^ -f quando pupil- 
U^isdl fiifiacx inrcniallo poft fdlamcntum patcr- 
num , nam tunc fub pupiliari cxpiclla racita vidgaris 
non continetur, ira tcncnc I^aI.Itapii.Alcx.Arct.&Ian 
iri tfiquiicum > j. t!!dc vutg.&pupiLAicxJaf. Socin. 
&alijini i.fficcid. 

• MoUfntur ad id diccndum , Primo fi vcram eflct, 
qubd Ibb cxorclla pupillari tacita vulgaris conttne» 
retur, q'unno ipiacx intcruallo poft tcliamcntumpa 
rcriium cil fac^» Jcqucrctar,tc!iamcntunipatcrnuiu 
diu<Tiis tcmporibus fa«2iim valcrc, cu vulgaris fubfti 
t.; principalistcft.imcntipaterni, Inftit.de 

V.;. . inpMii. &y;lolla.communitcr3pprobata 

itt l.h.C dc iuftir. & fubtilit. fed coufcx]ucns diccre eft 
faifum Laim antiquiras.Cdc tcftam. & l.hxrcdcs pa- 
lam. $.liqui< poft.ft.detcilam. crgo rallumeftciiain 
anteccdens , & (iC , qubd lioc in calu cxprclla pupiiia- 
ris ad uciram vuli;a'-c porrigatur. Et fi dixcris quod 
Iketparstcftamcnii, &ficvuigaris fubftilutio cxin- 



tcruailo fieri non pofli t , tamcn illa fier/ poruit in te-l t 
ftaincnto pupilil, qiibd cx intcruailo fieri non prohi- 
bctur. d.L l\ quis cuni.$.j. nam aucm •dmocuni icga- 
tafathin codidlliscx intciuallo poft rcftamcntum 
patcrnum v.dcnt.Lfi quisaim tdlamcntum niiilum . 
ffdeiurecodiciL& qui funt acccflbrijad tcftamen- 
tum . Lquod i>cr manus . fllcod. tit. de iurecodiciL ita 

Sari rationcdctvct valerevulgarisfaAa in tcftamcnto 
lij, quod cft fequcla tcflamenti patcrni , vt in f .iibc- 
ris , Inlht.dc pupii. fubllir. Rcfpondco:nam aut illam 
taciram vulgarcm tanquam p.itcrni tcnamcnti par- 
lem princi|->alem confidcrarc vis.aut tanquam par* 
tcm acccflonam.fi tanquam partcm principalcm, 
proiit dc iu rc confidcratu r, & t u nc impufli bi!c cll 
prdlamift.im pupiiiarcmad raciram vuigarcm por- 
rigi.& ratio cft, qiiia cft inipoflTibilc, qubirvaiidHin tc 
ftamentum diucrlls fcmporibiis ficri poflir . d.l.cum 
antiquitas. & pcr hoc remouetur illud , quod dici tur 
dcicgatisin codiciliis fadii,cum codiciili non lint 
partcs principiiics tcftamcnti, fod linrad teftamctuin 
acccflbrij, &codiciili,& rcftamcntiim nullo rc(}>eclcf 
dicunturvnum tdhmcntum. i.fi idcm . C.decodictL 
iitanquam partcmaccdloriamconfidcnircvisil!am 
tacitam vulg ircm, & tunc vlrraquwl id litcontra fcn 
tentiam Dodorum communitcrapprobatam, vt lia- 
betuf per glof in d.L fi. attamcn neque hoc in cafu cx- - 
prcflapupillarisad tadt.mi vulgarcm porri'^i {xircft. 
& ratio eft.quia fi itadiccrcmus, pcT ifbm (iicccderc- 
turtcftatoriin eius ha*rediratc, & ab ifla tcftametU 
tumpatcrnum vircsa.cipcrcr: fcdhoc ftarc nonpo- 
tcftjQim principalcab acccflbrio confirmari non j>of 
iir.d.Lquod pcr manus. ergo ncquceriam poreft flare 
qubdinhoccaliipupilLirisad Tulgarem porri^atur, 
I^rxtcrcaidprobaturhacaiia rarionc, tcflamcntun» 
vires acdpit ab hxrcdis inftitutione, iVui fubflitu- 
tionc ctiam tacita vulgari, vtinfra fuo locovidcb»- 
mus : ergo tam inftitutio , quim fiibftitutio , pra^tci- 
quimin tcflamcnto, ficri non porcft.conlcqucnria 
probatur in d.Lq>pcr manus, crgonon poteft cfleq> 
illapupiliarisad vulgarcm porrig.nrur,cum(vri conli- 
dcras ) fit pars acccflbria reftamentt patcrni .& pcr 
hancrarioiicm hoc modocorrolioratam ego abiiac 
opinione non dilcedo , & reijcio Imoli opinioncm , 
qui in d.Lfi quis cnm.!j.j.c6trarium rencb.ir . Nccol>- 
ftat li dmTis, rcgula cil , qubd pupiilaris ad vulgarcm 

f>orrigii^ir, vt in Li.i hociure. nTto. &cft ct.ilia rcgii- 
a gcncralis,qubd pupillaris cx interuallo ficri potcft, 
vt in d.I li qiiis cum . J.j. modb fic, prima rcgtib hnc 
in cafu hmitata non rcpcrinir, crgo ^cncraliter cft 
intdligcnda,an»um.l.j.fgcncraiitcr. {fliie lcgar.pr.r- 
ftan. nam quod icgc diftum non rcperitur, ntquc 
criam nos diccredcbemus. iS.conlidcrcmus , Autii.dc 
trien. & (cmil. Rdpondco,iit ct lu c diflinclio per aii- 
quamicgcm parficubrcm fada non rcpcriaiur,ta- 
incn cum pronet urapcrtiflima rarionc , cft tencnda : 
namnonpolliint omr.cs articuliliiii;iilatimautlegi- 
bus, aut Scnarukonfultis comprchcntii , &idco cum' 
inaliqiiacaula lenrcnriacor.immanitefbeft, i«, qni 
iurifdithoni prxcft , .id limilia proccdcrc, atquc ita- 
ius dicercdebet. Lno pofliint. fl"dc Iegib.& proptcica 
d.$.confidcrcmus,nonproecdir,quandoaiiquidiic^ 
non lcgc, tam oi rauoiu: pco batur . 

fi i Sccund6 



D.Alexandri 

> f Seaindodcclaraturnon procalcrc.cjn lliblliciitio 
pupilUris fit cxlurrcdatOticu prxccnto : cxcpli i;rati.i» 
paccr filiii iinpubcrc infUcuic, £i ci liibdicuic aiu hlu 
impiibrrcpupillaricer.ou.inj cxh.rrcfl.iiicrar, & fi de- 
ccdcrcc li(c filiain pupuLin ^-c^cc^iublticuic Titium, 
Dainin lucfecuuiiarubihcuriuncnonconcinccur ca- 
cicavulgaris, icaccnccRaph. Cum. in l.c]ui habcbac» 
p«r illumccx.riIeo.queinic(|uunrur Alcx. rubnu.27. 
kipaiub num.4a. «Scalij in l.i. f}'.^i.<)uar condulio 
probaturctijm hisrationibur. iScprimo.nam vti pcr 
cxprcllam vul^arcin lubJlitucioncm ruccciiuui' ccib- 
tori,lnnic.dc vu^.rubllitur.in prin.icaetiampcr taci> 
cam vulj;arcm , Bar.&: Do J in Lj.fi.cod. &gloriii l.li, 
C.dcin!ht.<Sclubftic.crgocacua vulgarisnon porcd 
contincri fub cxprcila pupilUri , quando ca facla Hiic 
cxh.Trcdacolcupra:ccrico,cum ilia in bonij rcftaco- 
ris lucccdcrc non pollir.Sccundo & vlcimo probacur, 
nam auc pupiUus inllicutus adiuic , &ccll4t vulgaris . 
Lpoll adtcam . C. dc impubcr. &.ili js lubJljt. aur noa 
adiuic , &rinc dubio illa hlia rcpcllcctir ab ha:rcdua- 
tc parcrna, cum ab ca /ucnr cxhxrcdaca , crgo ncc 
ciuslubftitutusadeani vcnircpotcrit. NVcobUat, (i 
cum Bar.ind Lqui hal>cbac,dixcris, quod ilta hhacx- 
tixrcdataruicin fecundogradu vocaca, quta vcruia 
dl quoad iixrcduaccm puptlli, (cd non tcllatoris . 

f 4 Tcrcio dcclaiatur | noii procedcrc , quando cc/lor 
tor rpccialitcr in vcrunquccaiuin prouilioncm fcciu 
naintunclubexprcllapupillarinon continccur t.ia- 
ta vulgaris , DoCtor. in (LL i. & ptobatur in Lcum cx 
filio.$.filio.fr.cod. 

Quarto dccLirarurnon prcxrcdcre, quando tcfhk' 
tor contrarium lcnlcxit cxpccisc vcl cacitc, Bart. m 
dida i.('ecun(U, numcro 19, Si probacur in didaL 
iam lioc iiirc. 

Quintodcciaracur non proccdcre, quando fiiblli- 
cutus cllec incapu bonoru idlacoris. l.li is qut.fr.cod. 

I j Scxto dcclaracur non proccdcrc.quando tcxtat l\x 
cutum, f)ii6d tdtamcntaii)tciligarur.idhccram,nam 
cunc fubpupiUari cxpreil.i nun concinerur taciu vui- 
garis. Prorciolucione huius dccbracionisduolunt 
coniidcrandi carus,quoruin piimus cll.cjuando cxcat 
fbcurum quod rdtuncnta inccliigantur .id hccrara , 
prouc laccnt abfquc excranco intclicdhi , & in iioc cif 
ruomilladilputationc, concludcnduinclHiibpupil^ 
lari cxprclla non contincri cacicam vuigarcm.vci ec6- 
ira, &:icaccncnc Bald. Alcx.& communitcrModcr. 
in d.Lprccibus , laLin d.Liam hoc lurc, &: in Lquam- 
uis.C.de impubcr.&: aU;s lubihruc. Alcx.Ripa,Socin. 
& aL| in 1.;. iT.cocL & Alcx.in d.i.iam ii<x: lurc , & in L 
poll adicam . Cdcimpubci. &alijs iublht. & hxccil 
cominunisopinio, quarprobacurlucratione. 

Liccra dicitur ilia, qux oculo corporali lcgi }x>rdl, 
Don qua- incclicdu comprchcndicur. l.j. H.dc his , 
qiuein tc(bm.dclenc&: hinc cft quod iila ilatuca, 
quar ad lircr.un incclii^i dcbenc, inccrprctarioncm cx- 
ccnliuam non rccipiunc, Bald.in l.a.C.ilcpatr.qui hL 
dillraxcr. & in l.oroncs populi , fub num. r /. tf. dc lu- 
fhc. & lurc . &'elIcnocaDilcdi(fhiin afhrmat , & ccnct 
laL in i.non dubium , iiib num. j o. C dc icgib. nam 
ifto cafu cenfctur rcicdus omnis inccUedhis cxtra- 
ncus i ycrbis. Lin his . If.dc condir. &dcmonftrar. fcd 
^uod lubpupillari cxprclla conuncacur cacua vuiga» 



^entacinqiiij ' 

ris , oculo corpot ' khi potcft»ftfdideftvirtat« 

la;isf'undat.cin , ca tcllacons voluncacc,& 

ficcxinccrprccationc, vtprobatur indJ.iam hociit» 
rc ,&ibi Dochjrcscommunitcr ita ccncnc, 5i cradir 
lal^ m d J.quamuis . Er\»o lurc inccrprcracio non rcci- 
picurinlfacucisvoiencibus quod tcltainenu ad lito. 
ram incclhgantur ,&ita cum iila comniuni opinionc 
cltpcrtranlcunduin,licct contrarium tcncac Iiinoc. 
incRainurius, cxtradctdiam.qucra fcquuur Bar« 
bacinLcumajuiiinmi.C.dcfi ' Ncciltorum 
raciooblUc, duindicuncquc , liatutum in- 

tcllit;untur fui}Iat.T iolum friuuLc hommum inccr. 
prcuiunc^, nonaiiccni lcgicimatiajciprctationcslc- 
gi:,,BartJii l.omncs populi. in 6i(fi|NtUICtp.irdc lulhc 
&iurc. lcd quxxl lub pupilian cxprcilaconcincacur ta 
cita rai^.Trn.cil cx lf_;i ^ inccrprtcacionr. crgo c:Uisin« 
icrprccaiio per calc Itacutum rcic*Sa non ccnlccur . 
quia rcipondco, Barc.tn dicfci Lomncs populi , luqui'* 
tur in llacuhsordiaUttliMU quod ftanita oninia noit 
rccipLancinccrpreCKiofiem>igtoiGtrioncm, vclcxcra-» 
oeiun iiucllcc>um, non in llatutis diiponccibu > qu^ 
(hituta incelhi;anturadUccram , in quocalu (li..t:ura 
Bartoli iocum non habcc , vt B.il(L in diOta LlccuncU. 
fiii &diucrliiaccmradonis infra vidcbiinus. 

Sccundii-- isclf,(]u ' ifimpli- 

dtcrdiL'it,ii-i . . .mciitaiii.. , u laccnt 
iine vlLa intcrprcunone,& in hoc caiu (omilla difiMlrt, 
tationc) concludcndu cii, i"ubcxp:clla pupillaii con- 
tincn taciiam vulgarcm , ScKin. & K.ipd u» Lpt ima.iu 
cod.&rahocft»quia (latuca tihi pruhibcntia inte^r 
prciationan,intclIigunrur dc inccrprcracione hoini- 
ms.lccus lcgis , Barc.in divtal.oiniicspopuli. BaULra 
LAa.£[Ac originciur. &Iaii in lo^uamuis . dc in iu*^ 
vocan. icd quud iub pupilUri exprclla cactta vulgar^ 
tis conancacur,clf cx mtcrprentionc lcgis,& ooa. 
hominjs.dichiLiam hoc iurc, & ibi communitcrDo.. 
dtor.ctgotaUs intcrprecaho per talc itacutum rcic- 
^non ccniccur. 

Ec intcr illos caJus iilacft diffcrcntia, nam fub pu-, 

fnll.uicxprtllaucitavuli;.jris continccurcx eo,quiaL 
«3 meiiccm tclhicons intcrprctacur,qu6d ll dc ca co- 
gitallirc, icafcaffct, Barc&l^clor.indXiam hociiK 
rc&idcoclfquod liipradicfa difpolirio locumnon 
luber, quando conibt dcconcraria tclbcoris volunra 
te, didaLiam hociure. Vndc cum ibtucumdi(^» 
qatvltcibmcnta inccHigancurad htcrani linc intet- 
prctationc, pcr hoc rcmouctur inccrprctatio cxccnU- 
ua,& proac laccnt mtcUigi debcnt, &idco vigore 
iftius ibturi pra-lumitur tffbtorcm ciuidcm opinio- 
niscllc, cum ccliator icmpcr ccnlcaturlcconforina- 
re cum diipoiltione iuris communis,confuccudinis » 
lcu Ibruri, Bart.inLTiuoccncum. j.Ticio gcncro.fi 
dccondic&(lcmontlrac& fic cum conilct dc con- 
tmria pr^lum[>ca ccltaioris voluncatc propter talc 
tutum , non mirum cft h hoc in ciiu iub exprcfla pu- 
pdbri non continctur ucica vulgoris. Qua: racio ccC 
latin('ccundocaiit,cum propccr talc lbtucumn(>a 
cenicatur proliibira lcgis intcrprctaao, & pcrconfe- 
qucns dilpoliiio dtcf^ Liain huciurc, locutii habcc, 
cum pcr cdc ibcucum non conllcc dc contrariapce* 
fumptj tcflatoris voluntacc. 
1 6 Scpumb dcclaiatur proccdcrc, qiudo t pupilbris 
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efTct conccpta his vcrbis , li harrcs ent , & in pupillari 
rutc dccc dcrit: fecii j ll conceptA dlci his ali/s vcrbis, 
ft filius mcus in piipilLtri fiatcHecclIirir, Cii ci li.rrc$ 
Titius: nam m hoccalu coprchtndcnir viiJ^arisnon 
tacita^fcd cxptclla verbis ^/,cncralibu$. cieclaratio 
in vcra lit , infra in matcna pupiUaris fubHitutionis 
vidcbimtis, ibi cnimclllocusfuus. 
t7 Oifbuu dcciaratur non proccderc^quandotpapil- 
los viuo tclh-itorc moritur , quod an vcrum lit , infra 
vidcbimus fuo loco . 
1 8- Nono dcclaratur non proccdcrc, quan«IotpupilIa 
ritcr lubllituitur cxtrancas in relVainenco ficko intcr 
Ubcros, minus lolcmni . 
1$ Decimo Sc vltimo fdcclaratur no proccdcrc.quan 
doptipiiUrisfubftinccur benclicio auth. cxcaula. C. 
dc ubcr.ptztcrit. dc quibus in matcria pupillaris fub- 
ftitutionis, inlra fuo loco vidcbimus . 
- Hxc ^iilgaris , qux fub pupillari cxprclla fubllitu- 
tionccontinctur,potius prffumpta, qu^m tadtaniui 
cnpari dcbercc cx eo,quia volunias tellatoris tunc no 
adfuir, fcd lcx ira prxliimit , quod fi cunc iplc ccftator 
cogitalIct,idcm IUtuilIct,iuxta l.Tittus.$.Luctus.£<le 
libcr.&polthum.l.pcnult. If.de lurc ccxjicil. &;l.talc 
padhim ,infinc.ft. dcpa<fL& ita cam pr.Tlumptam 
antiqui nuncupabant : fcd e(i bcnc vcrum,q> id,quo<l 
elt prarlumptura , tacitum ctiam appelLtn potcli. 

Cognitoigitur, quardicaturcxprclla, &quxtaci- 
ta,dcucnicndumellad lubHitutioncm parcim cad- 
tam.&partim cxprcllam : quz duobus modis parcim 
crprclla.&partim tacitadicitur. Primo, quoad vcr- 
ba,&cxcmplum c({ tn Iqui libcris.f.lijcc vcrba.ircod. 
& habctur pcr fiart. inl.j.in i.q.princ. iTcod. Scaiti- 
dodicirurquoadcafus :pro cuius declaratione duar 
conclulioncs func dccidcndx : quarum primacll,il}a 
xo fubilitutio, ffi h.Trcs non erir,quot calus compi chcn 
ciat.&conduliii^procc(Icndo duos comprchcndit ca 
fus, tcilicct cihim defici cntis voluntatis, vt quia non 
vultcllchxrcs: & cafumdcfidcntis lacultatis,vcquia 
nonpotcft cire livrcs . Bart. BaliL Saiyc. Comrnf Fui- 
(^oC Alcx. Corn. ArcLlaf &ali) iiHlitlcrcntcr taintn 
lcum proponas.C.dc hxroil.inliituen. quim in clida 
l.j.ircod.& moucncur Do<florcs ad id probondum 
pcr tcxt.in dicta 1. cum proponas. Vcrum hoc illc tcxt. 
non probat, vcibt animaducrcii Aret.&qui(iam alij : 
in fiibltitutioaccnim non fiicrunt appolira illavcr- 
i}.i,lihj.-rc$ noncrit, leti fait diclum, li harrcscllcno- 
lucrit.^rl non potucrit,vc ibi cxprdscapparct.&iicct 
tcxt. iHc conciulionem iihm non probct,tamcxidl 
vera , quia funfpidasgencr.tiicatcmiilorum vcrbo- 
rum.li h.rrcs noii crit, compcricscoroprciicndi&ca- 
iiim dcficiciKis voluntacis &cafum dcficicntis facui- 
tatis:&primiiscakis dcfiacntis voiuntacisdiciciir cx- 
ticidc, cumcxprefsc conllat inftitutum nollc ctiain 
Aiturum adire harrcditatcm , qiiod cnc quocics illatn 
repudiaucric : & hoc eA, quod didturinl.quandiu. 
fT.deacquir. ii.Ttcdir. Aiter vcro cafus dclicicncis fa» 
culcatis tuncc.\tifillcdicitur, cumconHatinilicutum 
nonpollcadire hzrcdiraccm, fiuc hoc aducncrit cx 
defvchi fuxperlonx.l.lccumia. iTdc lixrcd.inltitucn. 
Icu C.X dcfcciii tcitacorrs, vi iii di<^l.cum proponas > 
fiucexdcfc«^ ccllamcnci.Ltcrtia,infinc.frJc libcr. 
Sc pofihum. fiuc quocunquc alio aodo aoa pollic 
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effir harrcs , vt Bart. Bald, Corn. &alij dicunt in dicla 
Lcum propoiias. 

I Hxcconciuliot<icclaramrnonproccdcrr,quado 
fubllitucus cli in poicllacc inllitiui: nam tunc lila vcr 
ba.fi harrcsnon crir, rcfoluunrur in calum dcficicntit 
facuiratis ranrum, idcft fi h.crcs clli: non potticrit, ita 
tcnec Barc.in d.Lj. & mouctur pcr Llulianiis . fLll qiiis 
cmiLcan. ccftam. V crum iJlc ccxr. prolut potius coii- 
trarium, nam ibifuitloais fubllitutioni.quiapatcr 
noIuitadirc&licilLivcrba. li hircs noncrit, in co 
icxtu in vcninquccalum rcfoluuntur: &qu6d ibi lo- 
cumliabucritfubllicutio,ptctibi,iumquiafubnitu 
ta filia dctrahic f.ilcidiam : tum ctiam qiiia tcx. dicit , 
quod lublbcutiolocum habuit,quodciidturcxiiiis 
ycrbis,i)6 cnim carerc dolo parrcm , qu i honorc pro- 
prio omitlo proptcrcompcndium alicnam inrticu- 
tioncm maluir.&itacontraBart ccncnceLibi.Socin. 
& K lua in d.Lj. & cll vcra conclulio . cft benc vtrum 
quodillarcpudiacio pcrpqtrtm fada rclpedu Icca- 
tariorum rcliCtorum ab inftitutt) non nocct , aini in 
fraudcm fadaccnlcaciir, vt illc tcxt.dicit, & Bart.ibi 
iatiusconfirmat. 
11 Sccundodcclaraturtnon procc<icrc,quandonon 
eft vcrilimiiclubllitutuin vcllc vocati in caluimpo- 
tenti^: cxcroph gratia , fi fihus cftinlbtutus,&pater 
fubftiiutus, fi lixrcs non erit : nam iioc in cafu intclli- 
gicur, fi hxrcs cfli: noliierir, non auccm li non potuc- 
rit,itatcnctArct.in d.i.j.qucm fequitur Ruin.incou- 
fiLtf.fub num. 1 1 .vol.3 . & mouctur pcr d.Lluiianui.$. 
fijf.fi quis omif cau. tcftam. & Iicet Sodn.in dJ.;.con- 
trariiim fcnriat, & dicat , didam Icgem non probare 
Arctini intcncioncm: attaracnmilii vidctur vcrifli- 
ma condufio: namibiiila verba, fi hxrcs noncrit, 
non intclliguntur, fi hxrcs non fit, quia non pol- 
lit, vtquian]oriaiur:&licnon trahuntur incaliim 
dcfidencisfiicultatis. &qu6d hocfit vcrum,proba- 
tuf:quiaaiiasfcqucfctur tcftatorem fili^ patrcm lub- 
ftituillcconcca votumparcncum. Scdlioc dicereeft 
£tiiuin, vt ibi probarur: crgo faifum cft ctiam diccre, 
quodvcrlM ilLi in calum impotcnrix rrah.tncur.& 
idco cft , qut>d arbicrium digendi ccftator patri ful>- 
ftiiucorchnquic . 
1 3 Tcrtio dccLu^atur non proccdcrc , t quando infti- 
tuitur liiius , & fi filius viuo tcftatorcdcccdar, fublb- 
tuatuf ncpos nafciturus, l-m confilium Gaifi : &dcT 
muin fincpos lixrcsnoncrir,lubftituaturcxrrancu$: 
modo fiiius fiiperuixic tcftator4, &natus fiiit ncpos,& 
Bmix>rcpudiant, Iiocincafu fubibcmus non admit- 
Utui,quiaillavcrba, fi hxrcs noncnt, adicda ncpoci 
oaiinturo,intcUigunfur & rdlringuntur,fi hxies dl« 
nolucritaimpollcrt, &ficadcaput taniumnolunta- 
tis reftringuntur, proutdiat glof linguLiris in iJi ma 
tcr.$.j.ft.cod.& licct quidam oppugnctgIolI.im iftam 
pcrci Lcum proponasitnBar.laiuatcam, diccnsqi re* 
guLi d. Lcum propanas.no iiabet locum.qri rcfultai ct 
ahqucxl ahfurduin, vcl aliquici contra prxfuroptom 
tdUtotisracntem, proutrcfultarccincafu glolU;, fi 
diiUa reguia locum Iubcrcf:nam fcqucrctur,qu6<i iV 
Iccxcraiicuspra-kricttirncpoci inhxrcditatc contra 
dcfundi pra,ltimpt.im voluntatcm.tonciai.cuiii acu 
tiirimi.Cdc fidcicom. & Lcum auus. ftidc coiuL& do- 
monft.<]> autcm fiibftitutusin ii?rcditatcpr.Tfci rctur 
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Mpoti,pCT Bar.ficdemonfkanir: iOe ncpos «rub/li- 
tuiionc nonpotcft rucccdcrccjiiiacxiftcnria ftii hfre 
dis ini|H"i<it liihltiruciim vulirarcm, quando (ubftitu- 
tiovulgariscft fatii fccuruium conlitiiim Galli,vcl 
L Vcllcix.&rario el>, quia ncpos maqis (ubllitutus vi- 
dctur in ruitarc.quam in h9rcditarc.l.Gallus.$.&quid 
fi taiitum,& $.nunc dc ln;c.H!dclib.& poHhum. itcm 
nec ab inrdlato ncj»os ilic potcft ("ucccacrcdoncc elt 
lociis fuccclTioni cx rclbmcnto . l.quandiu. flf. dc rcg. 
iur.&:l.quandKi.Hideacq!iir.hxrcd. (i ergo iftc (ubfti- 
nmis icrnutpoflcrdicccdcrc cx primo tcftamento, 
illc ncpos rcptllcrctur: & idco dcbcnt inrclligi ilht 
wrba, (ihjrrcsnonerit, (liliccraim cx rcftamento 
|>.o(rit("uccedcre,nediilum abfurdum fcquarur . cum 
irtadcciararionc, quatcnus Dart.nilt qutJd illa verba, 
rihaTcsnoncrit.intelliganturin cafum noluntatis, 
& non in cafum deiicicntis f.icultatrs, ad hoc vr euire- 
nir abfurdum, & ne li.ir .iliquid conrra prx(iimpr.ini 
tcrtororis voluntarem, & ficqu6d his in cartbus regii- 
la di^^ l.ciim propon.1s,non proccdat.eijo concurro. 
drratioeft, quiauu,rlibctdi(]>o(itiodfi>et(icinrelli-' 
i,ncfc\)iatiirab(urdiini.l.j.$.vndcquxrirur.rf" dopu 
Iicaii.L(cireoportet.iJ.aliud, &ibi Bal.norar. ff.de cx- 
cu(ar.tut.&l.liuehxrcdir3rii,in(i (!;di.- -Vmc 
fiar aliquid conrra pr.rfumptam tc:la:v>ii^ . ,uinr.i- 
tem . d.Lcum acuriflimi , ergo rcgolad.l.ciim projio- 
nas,non proccdir,quando pcream ('c<juerctur.ib(ur- 
«ium , &fierctaliquidcontraprx(iiiiij)iamieftator>s 
voluntarnn. QMAtenus vcro loquinnir circa c.ifuiri 
fCT glollam propoiitum, ratio Bart.nnn cil \Tra,qiiia 
cum ncpos repudiauerit , ccllat abfijrdum.d.l.cum 
auut,&d.l.aini acutidimi, exquo fado fuo, idcft (iia 
rcpudiationc, fcipfum e\cUifcrit.eft bene veru.quoii 
conclufioglodxeft vcra hacranone, quando ncpos 
natciturus inftituirar, fi filius viuo teftatoredcccdar, 
fccundum confilium Galli , inftiruinirad lioc, ne di- 
&as neposfinafcinir repcricns (c pixterinim rum- 
pttcftamcntum, fi filiiis viiio tcftatore moriatur : & 
idcn fi filius viuoteftatoir non dccedat , & nepos na- 
(catur , rcdat inftitutio ncpotis , quiaccdatctiam vx- 
rio.qoarc fiiir inl>ifurus,&h.icde caufa exiftentia 
fiii hxrcdis impcdit (ubftitutum vulgarcm , quando 
fubftitutiovulg.iriseftfi»dla fccundii confiliumGal- 
H.vel LVctlar.d.l.Gallus.J.&quid li tantum, & J.nuc 
ite legc. & fic nepos non potcft venire ex teftamcnto , 
ctiani /i filiiis h.trcdiratctn repudicr, quia hoc in ca- 
lu non fuit h.rrei inftiratus , ergo non potcft ctiam 
Veninercrtiiisfubftitutns, (i neposipiectiam li.rrcdi- 
tatcm eo modoquo poteft, iciliccr ab inteltato rcpu- 
dier,quia iftcternus non fiilr ("ubftitutus filio, lcdnc' 
poii , incafu tamcn in quo filius viuo tcfhtorc dece- 
rl^t,&in quocalii (i ncpos h.rrcs non erit, & (lc illa 
Vcrbfl, (i hfcrcs non crjt , pcr tcftatorcm fiierunt pro- 
lataincalu, inquonepospcr ipfum dicirur inftitui 
tus : quo in cafu nepos (il vult) h.Treditatem adirc po- 
teft, Vndf cum in quxftionc pcr glollam propoiira 
filius viuo teftatorc mortuus no fiicrir,ncpos no dici- 
Turlurrcsinftitutusj&cxtclbmcnto (iicccdcrc non 
"porcft^crgocum nonhabeat locum infttrutio , non 
Tnimm clt, fi ctiam (iibftiturio locum liabcrc non 
,cum ab inftiturioncncpotis, fubftirutioregti» 
jctur. &Iuncputo vcram rationem, &pcrlunc ic- 
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moueturillaconciufio Bartoli,quandodicit qubdin 
rerminis q. gloflx , (i nepos circt inortuus antcqoam 
fitius rcpudiaret, qund tunc benc admitteretur fab* 
ftitutiis.hoc enimfallum cllc conftatcx dipr.idiiil» 
raiionc.circaaliaqux pcr Dodtorcsindickl.li ma» 
ter.$.primo,ratione ("upradidb; quxftioniv dicuntur» 
vidcatis ibi latillim^. 

Qoart6&vjtim6declaraturnon proccilcrc, quan 

i^dotquis non jwfcft fubftirui , niii invnocaiu, vd 
noluntatis , vcl dcficicntis (aculratis: nam nincdicla 
verba,fi heres non crir,tn eo tanrum ca('u intclligi dc-. 
bcnt, ita dicit Socin.in AiCia. I. ; & ponit cxemplum in. 
dicb LGallus. $.quidain rcdc, ("ccundum vnam glot 
fxexpofitioncm. 

X f iccunda conclufio eft, nunquid f fubftirurio finfhi 
in ^Tium ciium, fcilicct li hxrcs cllc nolucrit , porrt^ 
gatur ad alium cafum,fcilicer, fi hxrcs elfc non poma 
rir,vcl ccontra.>ln hacqu^ft.duT (untprincipalcs Do- 
fVorum opinioncs , qu.-irum prima clt, quod vulgaris 
fiibftiruno in ca("um volunratis concepla,in cafum po 
fcntixtrahatur, &hancopinionem rcncnrBar.Ang. 
Imob, Alex.la!". Socin. Ripa,& ali; communitcr in L;. 
ff.coiL AngcLlmola, Paul.de Caft.& ali; in LGallus.$. 
& quid li raiitum . fl. dc libcr. &pofthum. Barr. Bald^ 
Paul dc Caft.Alex.&Ial.in l). Cdc hxred. inftimco. 
Imola& Paul.de Caft.in Lpatcr Scucrinam.tLdccon^ 
dir.&dcmonftrat. &in Lfi marcr , in finc.Jfcod. &ibi 
rtiam Bart.& Bald.candcm opinionem tcncnt, Baid. 
in Lhumanitari$.C.deimpubcr.& alijs l"ubftitut.Gut 
liddcCun.in l.prccibus, in ;.q.C.dcimpubcr.& aL;» 
fublhtut.B.irf.inLfin.C.dcinftitut.&l"ubftinit.Rayn. 
in traftatu fubftitutionum, in materia vulgarii,& 
tmola in c.Rainutius, extra dc tcftam.& Manan.bo- 
ci n .i u n. i n con liL i o5. volu m .;. & hxc cft com m u m$ 
&rcccpfal'cribenuum ('cntcnaa,&ad hancproban» 
dani expliiribus mouentur . 

16 Prim6 moucnturpcrtLGailus.$.& quid Citaa.'* 
tunS.fT.dc lib.& pofthum. vbi exprcf^^ probatur quodr 
(iibftitunolctundum con(iliuinG;illi faclainvnunv 
ca('um,.id alium ctiam caliim porrigitur. Vctum Imic 
icxttii,(i conrrariam opinioiiem volumus fubihnctc^l 
ttiplicircr rcipondcri potcft: & prim6,ibi illud di^>o-' 
finlm fttit proptcr S.xuolxadditioncm , ("cu cxtaifi- 
liam intcrprctarioncm: nam(iip('c co modo coofi* 
HUm G.illi non extendillcr, vtiquc in eos cafus,de 
quil>us cxpreflJim if*(ir Gallus mentionemnon fiarit, 
non extcndcrctur , & nobis iplam cxtenfioncm fiice» 
re non cflct conccllum: li cnim cxn.nura lublcitu-' 
riotTistllirr.vtin vnum cafumconccpta, inaliumpor 
ngeTvrur,non fbiflctopus cxtcnfione: \-ndecum hio: 
rif fii^lb , ex hoc (ignificatur fubftitutionem in vnuiu' 
cafiim conccptamcx natura ('ubftttutionis in alium 
non porrigi. 

Sccund6 & melius rcfpondcrur , Gallui illam fub- 
ftituuonem introduxir, ne, fi ncpos viuo tcftarore 
nafccrctur & mortuo filio rcpcricns (c prxtciitum 
rationc fuitaris rumpcrct tcfbmcnrum, & (ic Gal- 
luspcrmortcmconddctauif noncalum iplius mor* 
tii rantum , fcd iplum porius cftl-dhim,idcft,folu-« 
tioncm patri.rpotcftatis,quocafu pofthumusrum- 
pcbat tcftamcntum : & cx hoc non mirum eft , (i 
vnus cafus altcrain continct , cuin in alijs caiibut 

fcnccntia 
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<ent«rtda 8t rarioGalli lonim habcar, namin mor- 
tis Hlij cadim Iiibftitutio coticcpta fiiit, ncpofthu- 
mus rationcfuitatis repcricns (e pr.ctcrirum rumpe- 
rcr tcftamcntum. hfc ratio locum habct ctiam quan- 
doHlius ptriu ignis&aqiu:interdictionepatirur,& 

3Mando tui( cmancipatus , cii in i)s calibus filiiis non 
icatiir amplius fuus, c^rinciusloaimncposfubin- 
trct: Sc idco non mirum cll ii vnus cafui ati alium ibi 
porrigaiur.cum intcntio& (cnrcnriaGalli locum ha 
bcat,&liccxtcnfiointi$.&quid litantum, nonfit 
virtUfcrubflitutionii,rciliilcnticati5 rationc. 

Trrtio & vltimo rcfpondetur , cum form ila Galli 
in cafam tantum monis fiJij cllct conccpta, iSi:polI(:t 
contins;crc, vtalio modo, quam mortcdcfincrct fi- 
lius cllcfuus h^rcs^vtdcporutionevcl emancipatio- 
netSc^uolaexlcntentialcgis Vcllci.v voluir, vteiiam 
in hos cafus iftorum nepotum inftirutio condpi pof' 
fcf.d.f.&quidritantum. nonquod infticutio inca- 
(timmortisconccpta cxtcndaturad dcportationcm, 
emScipationcm.&huiufmodi , vtDo<^orescf)minit 
nircrintelliguntdifto$.&qnid li tantum , fcdqu(')d 
poilct auus cocipcrc inftinuioncm neporum non lo- 
lum incafummortis,fedin omncscafus,qaibus fi- 
Ihisdclinithiushrrcs eire.Scxiioh cnim hoscafiis 
inGalli formiila cxfcntcntia lcgis Vclleif fupplcn- 
dos dixitt vt cft tcx.expreirusine3deml. Gallus. in 
f .ctiam Ci, in vcrfi. & bcnc, & hoc modo d. §. & quid 
li tantum,dcdarari debct, & non proutcommunitcr 
Doch>rcs dicunr. 
7 Moucn t u r ilc u ndo per ■fl.fi.C. tle i n fti tu t.& fu bft i 
tut.vbiftciiduin Bartoliintcllechim probat illctex. 
C]u6diiquis fubltirutus vulc;aritcrpofthumo ftierit 
fubcaconditionc.li non nalcetur , fubftitutus eiiam 
intcUigitiir quo cafu n.ifcatur,& hxres rton erit.huic 
tcxrai multiplicitcr polllimus rclpondcre cx mcnte 
Do<ftorum,& primo tcx illenon tlicit q'iod liibftitu- 
rioillacxrcndaturatlcafum,quando hlius nonvult 
efleha:tcs,namdchocnullum vcrbum iu cotcxnt, 
qturc intcllectus Bartoli non dt admitrcndus ran- 
([\iim diuinatimis. &(idixcris cum Uartolo,qu6d 
iilc intcllcaus eft verus ex hoc, nam ibi marer cx par- 
rc'fiiitinftituta,& vcntcrcxalia partc,&vcnrri fuit 
fa^flibftitutio linonnafcctur, modo ventcr natus 
fuit,&in pupilbri .Ttate dece(Tit:qu.iTitur mod6, 

3uispr.rfcrri debcat.mater.an l'ubftitaru.s.'& rclpon 
ct Iuriic:onf quod per lacitam vulgarcm li matcr no 
excaret ad.Tiirtcrcturl"ubilitHtus,quiaillatacita vul- 
gatis comprchciiditur fub illaconccptionc, li non 
na{i:cca r . co ntin eb.Kur cn im cafus concraria;, vide- 
licct fi nafccrctu r , atquc hirrcs non cllct, &lic fnbfti- 
rotiom vnum cafum (inihijaliiimcontMier. Rcljwn- 
dctur, quod iltcBarroli intellc<:)us non cft vcrus, 
primo, qaia fccundiim iftum intclleihim in filij 
portioneuireai. .rclccndi matcr admittcrctur, nain 
ad bona mariti alioiurevenirc non porerat, fcd ("ub- 
ftitiuio tollirius accrcfccndi. Li.f.fiduo.tt'.dc bo- 
nor.pollclf fccundum tabul. ctiara quod fuhftitutio 
fit tacitxl.pen.ir.dc iniuf. rup. & irri. teftam. & l.fi.C. 
dehxrcd.inftirucn. crgo in cafu dicb: icgis.fccundu 
Bqrtoliintcllcdum,admittcrctur(aWfti(utii'.fedcon 
ftqncns cft falfum.vt probatur in ca lege : crgo Killus 
4lctiain Bartoli iniellcclus . Pritcrca nucerfucce- 



ditibi pupillo, &non tcfbcon, crsji eftpnpillari5,& 
nonvulg.aris iiililtitutio. &qa6dibi mitcr pupiilo 
fucccdac, probarur perilla vcrba , fi cnim & fu.t (uK- 
ftanti.Tpirccm \-xoridcrcliquit, multo magis &hi- 
Auolam h.Trcdicatc ad matrcm venrrccurauit . & (ic 
ibi illud ftatuitur, quia fub vult;ari continetur racira 
pupillaris, & non cxco, qiiod (ubftiturio in vniim ca- 
fum conccpta ad alium porrigatur, & ifte cft vcras & 
commiinis intcllcchis : & licct nonnuili ipfiim oppa- 
^nareconentur, attamcn in lccftvcrus, & ab onic- 
<!honibusdcfenditclc'4antcr Polir.in rrad>a. fnbftinu 
in matcria vulgaris fublhtutionis,in fcprimo qa; llro 
principali. Pnrtcrea daro, & non concefto , quod ille 
tcxtus in vulgari fubftinitionc loquanir , adhucram? 
nonobitat.nam ibidicirur, qu6dfabftitatusadmir- 
tirur lantummodo, finatus noncritpofthumiis, 
li nanjs crit, & mater prior dcctjffirit: fcd dicbo, tan- 
tummodo, cxcluditomnes.ilios cafusfimilcs. I.i.im 
hoc iurc.(F.dc vulg.& pupiIl.crgo non admittitur fub 
ftitutus, (t pofthumus nalcatur, & viaente matre,noi 
lir , vcl non poffit clli: h.Trcs . nccporcft dici , quod il-' 
lud lit fauorc matns, quia tacira vulgaris ad matrcm 
non porrigimr, vrcft communts (cnrcntia l>odlorfl 
in 1. j.fF.dc valg.& papil.& (ic vidc5,qi iftc Dartoli intd 
lcctus tanmni abcft , vt hanc infentioncm probcr, n 
porius in corrarium rctorqucarar. & idcb non eft di- 
icedcndum i vcro &commaniintclIcdhi,lcilicctq» 
tcx.illcloqaatur in r.iatapapillari. ' 

Moucntur tcnio. Invhimisvoluntatibuscnm tra 
ftatur dc fattorc , vnus cafus ad alium porrigimr. I.fi. 
C.dc poftham.hxrcdinlHtucn. fcdnos fumus in slrr 
mis voluntatibus, & in cafu fauorabili,cti loquamur 
defubftiturione . crgo fubftiruuo in vnii cafam por-' 
rc(fhi,in alium cafum tr.ihicur . h.TC rario facilicer re- 
moaetur, nam fuperior rcgula procedic quando con- 
ftat de volunratc tcftatoris, in d.l. fin. tcfhtor volcbaf 
omnicafu inlbtucrcfilium.fol^Tium t.intum exprcf 
ricqulaputabat quali fubito moriturusillum rannl 
calum exiftcrcqucm exprcftir, quod ("ccus eft in cafit 
noftro, quianonconftaidevoluntatetelhxtoris, fcd 
pr.Tfupponimus dubiam clK: apud nos ipfius mcn- 
tcm,&idcodubicamus,ni5quid fabditutioincafum 
noluniatis porrcdk» in cafum impoicnrifporrigaiu r, 
& fic tcrm ini noftr^qu^ft ionis ab illa lcge funr diuer 
li,& ideo illatio fdCU non icnct, arg.l.Papinianus cxa' 
h.lTdcminor. 

Moucntur quario . Fauorctcftamcnri vnuscafuj' 
ad aliil trahitiir.l. Titius.J. Luciu$.tf. dclibcr. &poft- 
hum. Scd in calu noftro ineft fauor teftamcnti : quia 
ii cafus noluntatis non irahcrcrur adcafiim impo- 
tcnri.r,icftamennim rumpcrcair.cum hxrcdis in(K-i 
rutio, &fub(Vitutiodcficercr.f.antehxrcdis inftitu-' 
lionem. Inftit. dc lcgai-ergo fiuorciniusrcftamcnti 
fubftinitio in calum nolutatisconccpta,inca(am im- 
potentix porrigimr . huic rationi refpondctur , nam 
non mirum cft li in d.j.Lucius, condi tio habcnir pro 
iinplcta,qaiaillud non ci\ ftaoretctbmcnii, f«^;;e- 
neralecft in quacunqj difpolitione : regula eft , qaod 
li iam fa..^a (unt, qu.TCondiiionis loco ponunnir , & 
fciattdbtor, qaxiterum ficri pollunr, expcdlantur 
vt fiant: ii vero nc(ciar,pro implcris habentiir.l li iam* 
fecb. n.dccondiC.& dcmonftrat.& (icqaodind.ft' 

Ludus, 
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luci uSjdifponi tit r, non cft fauorc tdtimc n ci , lcd va;- 
.lUtcgcncralistlifpolitionis, &:rcgulx, qu:cinnutc- 
riaconttitionistraclitur,& pcrconfcqucns fupcrior 
rcgiiU non ci\ vcra,vt in cafu nollro vn m maccria c6 
^iitionis, non in in matcria fubflitutionis rcgula ge< 
ncralis trahitur, fcilicct quoH vnus cafus ad arium tra 
hatur,& idco non dl bona illatio, & ab ca funicrc ar- 
gumcntumnonliccc, arg.L naturalitcr. $.nibil coiiv- 
muncfriicacquircn.pollcfn 

Moucntur quiiito, argumcnto Lfi matcr.C. dc in- 
ftir. & fubfUt.,C^tcrum tk \\xc lcx non oblbt:na licct 
ibi filius inllitutus fubc6<iitionc cmancipationis ad 
h^rcditatcmadinittaturquocunquciurc,(uiiua$cf"- 
iiciatur , tamcn id cft cx intcntionc tdlatoris , matu; 
volcbat li^Tcditatcm fuam ad filium dcucnirc,lcd no 
lcbat illuis h.xTalitatis commodum adpacrcm pcrii- 
ncrc,&idco fibum indicucbai fub conaitionc cmaii» 
dpationis, ad hoc vt pcr cam pollquam lui luris cdc- 
ikus cllcr,&: hxrcdiiatcm Sc iplius commodum in to- 
cum ipfepcrdpcrct. & hinc coUigitur quod quocun- 
quccalu (ui luris cfliciatur adlurrcditatcm aiimitti- 
tunibicnim tdlatorconlidcrauitctfcdu, & idco no 
«ftmirum h perzquipoUcnsconduioillaadimplcn 
potcft, arg. Llulianus ait.ff. dc condit. & dcmonftrac 
fcd fccus d^ in cafu nollro, cum non conftct dc tcfta- 
toris volnntatchoc cnim eft , quoci nos diipuumus . 

Mouentur (cxto. Poria funcnollc , & non pofti^Lj. 
$,vfus.fr.dc procnrator.crgo caius noiunutis trahicur 
ad cafum impoteniix. Huicrationi rcipondctur,iiie 
tcx. non probat qubd qui dcdit procuratorcm in vno, 
calum.vidclicct qutxi noht fupcrcllc iuis rcbus, vidca 
tui&inahumdedillc,idlicctqu6d non poftittfcddt 
dtur ibi qu6d viroquccafu jpotcftlibi prouidcrc dc, 
procuratorc,(S>: hoc cft, quodin arguracntum probac 
ifte icxtus.viddicct quod vtroquccafu poiTit tciiator 
prouidcrc libi pcr vulgarcm.fiucinftitutus nolit,iiue 
non poftit, no autcin li vno tanturo cafu prouidcat,iSi; 
in ohum prouidiilc vidcatur . & lic vidcs qu6«i raaior 
propolitio non eift vcra, immo contrariiim probarur 
cr tcx.in Lab.adminiftrationc.C. dclcg.&pcr tcx. in 
cum fiUus. $. non iurcJT.dclcg.i. & fallum dlcctu. 
conftat cxdccilionc Rartoh in Lj. ft".cod.vbi vuicc^ubd 
fi fihus nonpotcft dlc lixrcs,pr.x'iudicat patri: lccus 
fi noht , &ltc non eft vcrum, paria dlc , noUc, & non 
poirc.&liducris.fupcriorcm vcgulim probari inc. 

!»rudcntiam,in $adi)cimus, cxtra dc oftic.dclcga.Rc- 
pondcturqtiod ibi non difponirur illudcxcoquod 
paria fint , noUc, Sc non pollc , & fic qu6ti cxteniio dc 
vnocafuadaliumfiat,fcdcftquia vcrificarur cifus, 
nam fubclaufuIadLi impotcnti? comprchcnditur ca 
fusnoluntatis, livnusnon vuh,omncsnon polfunt 
intcrcllc , & idco illo cafu vcrificari ctiam dicitiur ca- 
fus impotcnrir,ic Ik iilaclaufula, vt li orancs intcrcf 
fcncquierint.&c&itadcclarai Abbas ibi,in i.no(.& 
cft vcra dtxlaratio. 

Moucntur fcptimu pcr id , quod in fimili habctur 
in Lhumanit,itis.C.dcimpube.&alijs lubftitut.vbi 
habctur quod cxeinplaris lubftitutio in vnum caiutn 
furoris fa(^,cxicnditur&adaIium.Huic fimihrc- 
(pondetur, prim6 ncgando iltud, nam hoc in co tcx. 
non probarur.Pr^tcrca ilaro qu6d probctur, nonob- 
ftat limilc, quia quando fuit nida iublUtutio,n6 crac 



t 



nifi vnus gradiis furoris:ahus ver6 poftmodii infpcra 
(6 fupcrucnit , qua: cxcufabilitcr i cdiaiorc pra-tcriri 
potuit,& ideo eft quod vnus ad alium traliitur.fcd Ccr 
cus cft in cafu noftro, quia rdlaror in prumpcu liab^ 
bot Miigaria vcrba,pcr quz in omncm cafum fibi co^ 
modc prouidcrc potcrat. 

Moucncur oclau6& vltimo alijsomi(Ijs,hacratio 
ne, Vulgaris continct pupiUarem,d.Liam hoc iurc,cr 
go multomagisvna^Mlt;arisaliamcontinct, nam in 
habcniibus iyinbuium, facdi^ cft tranlttus.Lj.f.pcn. 
if.dc h^rcd. inilir. Hzc ratio non obftat, quia non dl 
mirum , qiiod vulgaris pupillarcm c6tincat,cum hoc 
iirfauurcpupilh,qui(ibi pcrtcftamcniu prouidcre 
nopoteft. qu^ratiocdlatin Mdgari aliam ^'ulg&rcra 
contincntc. & tl dixcris , quod Iicc-t in calu noitro fa> 
uor pupilh non vigcat , tamcn adcft teftatoris iouor. 
Rdpondco quod ifta duo non lunt xquaha, quia 
pupillus non potcft fibi prouidcrc, quod (ccus cft 
intcllatorc: quiaaim hbi|x>(litprouidcrc, &Iatius 
vcrba concipcrc,& non conccpcrit,fignificatur cx 
hoc cifum omillum non cilc dc volunutc rcftatoris, 
arg.Lvctcribus.ft.dc pac^. & fadtX ^ . C. <lc inulhc.to 
ftam. &i tradabatur.ft.dc milit.tcftam. 

5ccundacftopinio iupcriori cotraria , qu6dful>- 
ftitucio in vnum cafum, lcilicct nolunracisconccpta, 
non extcndatur od alium caium, fcihcct impotcntiar, 
& lunc opinioncm tcnct Polit. in tradL lubft.in mate 
ria vulgaris fublbtutionis,in y.q.principoli, qucm fc- 
quiturThomas Calanchus inrcpcticioneL;.nu. ij. 
ft.cod.&moucntur ifti cx pluribtu. 
aS l'rim6|pcr ccxjnLcommodinimc.ft'.dchbcr.& 
pofthum.Huic tcxtui duobus modis rcfpondctur , 8c 
prim6,quiaidco ibi caius cxprdliis non traliiturad 
cafum omillum , quia ii tralicrctur,mutatio pcribnx 
ficrcr, quod oftcnditur pcr Bart. nam fi viuo patrc na 
fcatur,bhas limpUdtcr nominabitur. fi vcr6 mortuo 
patrc,pofthumiu nunctipobimr.qucMi fccuseft in ca- 
lunollro, cum nulU fiat perfon.c mutatio. iiuccniRi, 
hxrcs uoUt dlc hxrcs,liuc non pol1ic,& llc pcr nruq; 
cafum faciat locum fubftituto, non fit variatio pcrlo. 
n x, fcd iSrmpcr in codcm ftatu pcrmanct. & fi dixcris 
cum Polico» fallam dlc hanc liartoli rcfponfioncm, 
cum fiUiiim fii in tcrminis (iLcommcxiiirimc, pcrib' 
nxmuutioncmficri: nam llucvcntcr viuopacrcna- 
fcatur,iiue c«> inorcno , icmpcr idcin vcntcr dl, & no 
alius. Rclpondco, iicct iUc vcii tcr icmpcr idcm dt rc< . 
fpcd^uiubftanciar&cxiftcntix, tamcn rcfpcdhiacd-. 
dentiunuliucrlacftqualiras: nam cjuod nafcottirvi- 
uo p.urc, vcl co mortuo, iunt accidcntio, cum abfinr, 
& adlin t prxtcr lubicdi corruptioncm, & lihi acdde 
ria diucrias faciunt qualitatcs. patct id dle veru, quia. 
il viuo patrc na(catur,llmphcii:cr hlius nominabitur: , 
ll veru oo mortuo,pofthumus dicccur, qucxi fccus cft 
incalunoftro. liuc cnim iurrcs inllitutus nohtcfte 
hjeres,vel nun po(lIt,c.idcm lcmpcr cftqualitas: nam', 
(i inftinitus ht Titius,& fi nolucrit ctlc hxrcs fubfti* 
tutus iitSempronius, liTitius nonpotcftelle hxrcs, 
&ficcahis nolunratis traliicur adcafum impQtctir, 
nccpcr hocquahros variatur, cuincadem fcmpcr llc 

3ualius Ticij, & fic cafus lunt diucril. Sccundu rd^ 
ctur.tcxJn cLLcomniodiftjmc, loquitur de cxtcnUo 
nc fadcnda dc vno tcmporc ad ahud, quod non pet« 

mitciiur. 
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»nittimr.l.fi ita cjui5,& Lqui plurcs, in princfr.iic vul- 

Sa.& pupiLnos vcro loqtiimur dc cxtcnliune facicn- 
adcvno coiuad aliuin.qux pcrmicti lulct, vtin- 
fiaprobabitur. 
%P Moucncu!~f locundo perLpaccrScu^rinam Procu 
lam. t!. dccondit. &dcmonfl. Huic ccxtui dupLcitcr 
rclpondctur,&' primo lci^.itu in dJ.tranifcrrur in pc>- 
nam non nubcntis , & lic li non nupicric m ciusodm 
lcgarum cransfcrtur . Icd vbi no eftdclictum p^-na no 
imponitur , crgo non mirum cft pofhnodum fi caius 
noiuntaiis ad c.<.rum impotcnti; non traiucur.&: li di 
xeris , quod ccxtus Ulc no potcllloqui dc cransiacione 
faCla m p^nam non nubcnds, quiacum nihd tiliailla 
acqiiilicrit.cum dcflccritconditio , nihil potcrac ad- 
mictere. Rcrpddcturquod (acis dtci poteli: translacio 
inpfnam,li coniidrrcrur celbtoris voluntas, quz 
cracquod li non nuplillct, lcgatum voluitdari i'hilip 
po: nam li tdlator^principio lciuil]cr,qu6dfilialiia 
nollcc nubcrc, niquc Phdippo lcgallet , 6i non filix 
lubcacunditione: & licrefpeduiliiusvoluntacis cc- 
ftatoris transfcrtur lcgatiim, nonquodvcrcaufcra- 
tur rcfpcdhi prioris lcgati facfh , fcd quia in p^nam & 
in odium illius non libi.icd Philippo lct^allct. Sccun- 
db rcrpondcmr,rclpcclu multcris condicto aiiimple- 
tur, li nupicrit, vcl pcr aducriarium licterit , quo mi- 
nus nuberc valcac&ddicit.ii nolit nubcrc, vcl pcr ca 
iiiin nubcrc no pollit.L in tcibimcnto, la i.ll. dc con- 
dit.&dcmonilni. rdpcdu vcro iili| I'hilipp! adimplc 
Qir condido, ii mulietnulir nubcre, quz contraria 
con<ii tio prim.T: dcbct cHc ciufdcm naturar, & Jic dc- 
bctdcficcrcllucPliihppusnohf.liucpcrcalumnube 
re non poirit.mod6 licli conditto pr^ccdcns lub qua 
fuit vocata tilia ddiccrct pcr calum, &lic calus nolil- 
utis trahcrcturadcalumiinjK^tcntif, vtiquclcqucs 
conditio concrariaphm^tChnon nuplericiub qua 
fflitlegacum transbtum pcr callim implerctur, & lic 
fluKotiscondicionis clIcriMiilippus vltimo locovo- 
cacos & rainus dilcci:us,quam ipla filia magis dilcchi, 
quod elict con tra. Ll^ublius.$.;. tf lilc condit. & dcm<>- 
flrat.& lic in d.lcj^c vnus caius ad alium non traiutur, 
nc ralc ablurdum lcquatur , qua: rado non vigct in 
quarllionc noilra. 
5 o Moucntur tertio pcr d.Lfi.C.dc inlht. & lubitit. ca 
hoc modo induccdo. Ibi dicitur, quod li pofthumus 
nonnaicectir , alius iublhcutus dlilli : mod6 dubiu- 
tar, nijquid li nalcamr & impubcs deccilcrir lit locus 
fubfticuto ? &iunfconlulcus refpondic, lubihtucum 
cancummodu admicii , cum pollhumus minimc cdi- 
nu fiicrit, vclpoilcius partu matcr priordccellcrit. 
modo lic:di(ho,tantumraodo,c.Ycludicomncsalios 
cafus non cxprciros, d.L iain hoc lurc, &c ibi nocat 
PauLde Calho,Lquamuis , & ibi Fulgof. C.cod. ergo 
non admitcitur fubftitutus, li pofthumus nal"catur,& 
viucntc macf c nolit , vcl non poflit cllc Ikcccs . C^tc- 
rum&huic indutihonircfpondctur, namtextusiflc 
loquitur in pupillari, & non in vulgan lublhtucionc, 
prout fupra in lccundo funtiamcnto prini? opinionis 
diximus, & lic lUud, quod in d.L llaiuicur , dl fauore 
nntris. Pritcrcadato, & non conccllo, quod tcxtus 
iAeloqucretur incaara vulgari,adhucnon obflat, 
<]uiafublhtutio in vnocaiuconcepta,inalium non 
itahitur,quaodo reiiiIcarccabi*urduro,quod fubihcu 



tasminusdilc<ilu«includcrctur, &.'alius magisdilc- 
ftus cxcludcrctnr.glof notabilis, & ibi Bar.cam dccU 
rar, in Lli mater.J j.fj] cod. fcd tn cafu d.Lfi. vxor fuit 
magis dilcda, tmnquia vxor.L cum quis.C. dc natu. 
Itbct.rum quiafuitinpartcpurcinflicut.i,ful>.'hcutus 
sTr6 in alia parto fub coditionc, d.LPubli(is.$.).igi(ur 
incafuomilloccllat intcrprctatio pro iiibfhtuto, vt 
euitctur abfurdtim . quinimo vidcrur, quod quilibct 
extrancus cohzrcs excludat tadtam fublhtutiuncm 
vulgarcm , quia ius accrefccndi no dicicur lubbtiim, 
nui dc racntc tcflatoris conflet eu idcntilfimc. L quo- 
tics.$.fi duo,& ibi not. Ang.& ImoLi.fl'dc lifrcd.iniU. 
& facir, quod notat Barr. in l.hxrcdcs md. $. cum ita. 
fi.ad TrcDcll. vbicircacontranumL qiumuis.Cdc 
impub.&alijs fubltdicir,qu6d ius .iccrcfirendi pcruc 
nicns cx tacita mcntc dcfancfli, no tnllitur contra fc>- 
num&furmam vcrboriiin,& propnura corum linni 
ficatura:in cafu autein itiblhtutionis tacito , ncq; cx- 

[)rclsc,ncqucpcr conic^iiraJconftat rcflatorem vt>- 
uiilcpcohibereiusaccrefccndj.imo pcrinctuiionctn 
viuus cofus, qux lolctellc altcrius cxclulto.Lcum pn 
tor.£dc iudicpotiiis conftat oppoiitura , &idco ctia 
hoc cafu dcbct ccllarc l«;i$ intcrprccatiu , qii-T orituq 
cxco, quod illo caiu td\ator prouidillcr, h dc co co- 
gitallet.quiaiUalocumhaber, vbicafusomillus lino 
eain totum fcmancrctomilIixs,quod lccuscfl ino- 
fu nollro, quia lirres admirtirur pcr ius accrcicentli, 
quo<l efl quxdain racita fublhruuo.L ii Tiuo , & 
uio.$.IulianusJf.dclcgar. a.&ijccumind.Lmaccr,liE 
coha: rcs.illud fiiuorc i uris accrclccndi procctlic 

Muucntur quarto pcr tcx.in Lqui cxduubuslccun 
dum coramuncm inteliechim. vL de acq. bcred. vbi 
probatur.quod It quis piirc hicritinlhrutasin p.irtc, 
& in alia partc iub condittunc fucricdatus lublhtu- 
cus, li illc monatur antcatlucntura comlicionis,&iic 
Bon pollit dlc hirrcs, harrciiiras nu dcuoluitar ad fub 
Ihtutum, fcdadeiushorrcdcm, &lic cx co textu pro- 
b.itur, quoii caiiis noluntaiis nd pocrigictu' ad caliiin 
impotCTitix.Huic tcxtui rcfpondctur, ncgandoibi da 
rum fuillclublhtuttim: intcllccliu cuim diuinatiuus 
admitti non debet, Dcc.in l.quoties.fr dcrcg.iur.fcd 
intcllcAus illc,fL"iliccr, qiio<I ibi fucritiiitus fubthtu 
tus, clt diuinatiuus , cum de fublhtuto nuUibi mccio 
fiac in eu texm, crgo non dcbct admith . Prxtcrca ii 
lixcintcUigentiaclIirtvcra, fcqucretur, qu6dcondi- 
tio tranliret ad hxrcdc$,& lic mors lUius in cuius po- 
tdlarc facla dlconditio , h^rctli non nocerct , fed in 
pcrlona harrcdis adimplcrcrun i«:d conlcqucns ell ial 
liim.l.hbcr horao. $.Titius ex lcmille.iC de lu:rcd.ii>- 
lht.&l.vnica.J.in nouiflimo. Cdccaduc.tollcn. ctgu 
fallaell ctiam communisincclligcnha, &idco vcrus 
illtuslegis inteUettus, fecundum PolitumcH, quod 
antca aducncrit conditio,&poltca lucrcs iUc mor- 
tuus fucrit , & ita pcr rationcin lupradiclam intcllc- 
^kui iih; Poliri conucn it li tcrx & noa aducrfacur legi 
bus. licctiftcintcllccliis Poliri admitti poflit, camcn 
ratiocius pcrqiiam conatur probarc, quodibi liiblh 
tutus hxredi no fucritdatus, no valct,&de intcUct^u 
iftius lcgis latius vidcas, infra in quinradccL-irarionc. 

Moucntur qui nto pcr tcx. in l.li iu quis.ll.dc vulg^ 
& pupilLvbi lubftiruau in vno teporc tada , ad aliud 
rion extcndttur : crgo ncquc tit exteaiio dc vno calU 

ad 
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atialium. Huicrationi rcfpondcrurncgandoconfc- 
qucntiam: nam Iicct lc\illalcx]uacur in tcmporc,n6 
c(l lamcn cxtcndcnda aci cafum. illud cnim cll iyodi 
lc in icmporc, (ccundiim cummuncs mttlliijcntias. 
Si fi dixcris,.-ilicj»arc Ipcci. Jia,& nun rciidcrc f pcciali- 
, tatisrationcm,cil rcmcdium,lctircfugiu milcrorii, 
qlin l.filium qucm habcntcm. C.faniil. crdlam. Rc- 
tpondco, quodranodiucrfitacis cHcpotclhnam nua 
do conditio cl\ volunuria , ranciila adimpicri dcoct 
in forma fpccifica.l.qui h.rrcdi,&: l.M^uius.£ dc con- 
dit.&.tlcmonfh(cd conditioitla ind. l.lntaquis,c.^ 
Toiunraria, quiaad validitatcm iublhtutionis nocft 
nccrll.irium, vt intraillud rcmpus liiblUtutio Hai: cr- 
^oilUconditio adimplcndcl^ct in forma fpccifico. 
li conditio cnim fi6ta.in vnum tcmpus in aliud ettc- 
dcrctur, \tiquc condirio ilia pcr.Tquipollcnsadim- 

Jilcrcrur,quoddictabfurdum. vndcncinaratioab- 
iirditaiis locum habcat, dc vno rcmporc ad aliud no 
fircxtcnfio,qiiod fccus cft in calu noftro,cum nos no 
fimusin conditioncvoluntaria, fcdin ncccllanacon 
ditionc: namad vaiidirarcm vulgans fublHtutionis 
rcquiritur, vcl quod hircs nohr, Vcl qu(Sd non poliic. 
i.cum proponas.Gde hxrcd. inltit. & lic in conciptc- 
daiftafubflitutionctcftator cffcclum confidcrauir. 
vndc non minim cft ii ifta pcr .Tquipollcns adimplc- 
ri potcft.arc Lmulicr.Cad Trcbdl. & cxprdlio vniiis 
cafus nccdlanj .id aclus v.-iluiiratcm altcnim cafum 
ncccllanum non cxciudit, Do^or.ind.l.G.illu$, in 
&q:iid li tin.& pcr hoc in cafu noftro maior& ratio' 
nabilis cft pr^fumptio : crcdcdum.n.cft, qn fumos in 
coditione nccdlaria,tcftatorc potins tcftatu, intc- 
ftatumdcccdcrcvclicvTidcfifuDftitucio in aliumca- 
fum non tr.ahcrctur , tcftator , iniclbtus dcccdcrct, 
quoddfct contraciusvoluntatcm, & irtapropolitio 
locum habct ctiam,quando habct coiurrcticm , quia 
, magisdilcchis eft fubftitutus in partc,in qua fliit fub 
ftitutus qu^m coh.Trcs:crgo poiius ad ipfum fubiiini 
ttimqu^mad cohTrcikni h.i:rcdita<idcuoluidcbcr, 
& ftante intcrcafao} &c.tfum rationcdiucrlitatisde 
vno ad alium illatio ficri non dcbct. 
} o Mouentur fcxr6,& vltimo alijs omi(Tls,pcr | i.Gal- 
lus, in $.nnnc dc lcgcftldc libcr. & poftluini. vbi dici- 
rur quod lcx Vcilcia intrtxiuxir^vc lubftirui polfct ne- 
pos,criam in cafu, in quo v luus adhuc dlcr auus: mo- 
d6 iicfi fubliitudo fatii in vno cafu, in ahum cxtcn- 
dcrctur, fcquetcturqutHlcxconfilio Galli ficrctcxto- 
fio,& tiifpo(irionc lcgis Vellcia: non ellct opus: fcd co 
fcqucns dt fiilfum, quia ibi non cx confiiio Galli , fed 
ex difpolittone lcgis Veilcix fit cxtcnfio, ergo fuifum 
eft & antccedcns , & (ic quod vnus cafus ail alium cx- 
tendatur.C^tcrum&huic rationiduplicircrrcfpon- • 
dcmr.&primoolimaiicntnpofthamusiureciuili hf 
rcs iiillitui non potcrat , vt Inlht.dcbonor. poliein in 
prin.probanir , quod non crat cx co quia cxprefs^ iu 
a icgc difpolltumdict.vt l>o(ftor.vidcntur prxfup|M> 
ncrc in d.l.GaIlus,in prin.fcd quia co iurc incogniras 
erar, vt induit Impccjtor in d.princ. Inllir. dc iionor. 
pollcf.ibi, quaii & iurcciudi non incognirus.co cnim 
lurcincertisperfbnisicgarialiquiti, vd tdl.tinctore. 
iinqui non potcrat.§. inccrtit, Inftit. dc lcgar. Quare, 
cum is qui nondum natus cft, nihil fit.l.cms fcroam. 
frdc hxrcd.infiit. L;.J. &cum triphcLCdccatluctoI 
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lcn.nccquicquamccrti tlc coctiftitui pofTir, proptcr 
natiuitatis dubiumnolcbat lus ciuilc tcllumcntum 
vcl diipofiuonem fimilem in cius fvrlonam fundaii, 
&cxhacrationc pofthumusalicnu'. olim iureciuili 
inftitui nonpotcrari&hacdccaulaG.-illus Aquiliux' 
animatlucrtcns,qu6d cx co,quod aheni pofthumi h; 
rcdcsiure ciuih inftitui nonpotcranr, frpe eorum 
natiuitatc tcftaracntum rumjicbaturic^cmcondcu- 
do cxrcccpraopinioncintroduxit, vtpofthumi aiie* 
ni inftirui ctiam vno cafu poHcnr.lcilicct fi poft mor- 
tcm tdbitoris naiccbantur. hoc (tontc no mirum cft, 
(i ifte calus non crxtcndcbatur ad calum , quando 
viuo tcftatorc ncpotcs na(c(rl)antiir , quia caliis omii- 
(us non (ubauditurpcr cxprcilum, quando cxprellus 
fuit inrrodui^lus cxprouilionc Ipcciali contra iuscu- 
muncLfi vcrr6.$. dc viro.(r.folu. iTutrim.vt cft in caiu 
Ga!li,quifuitcontraiuscommuncinucntus,vtfuprA 
dixi,quod fccus cft in ca('u no(irc qui-(honis:& idco 
oim ncrmini fint diucr(i,argumcntum non tcncc. Sc- 
cundo & vlnmo rc(pondctur , quod imo pofthunitis 
eriamviuo auo cx conliiioGaliiinitinupotcrat, qd 
probatur liac rationc: nam (cntcntix vls confiftii iii 
rationc,& non in cafu. Lcum mulicr. ft. iblu.mairiiTU 
& l.non diibium. Cdclcgib. (cd ratio, quarcpofthu- 
mus poll mortcm aui potcrat in(hmi,& q u.arc id 
colilium Galli fucri t inxrtxiudhim,cft,nc li poft mor- 
temaui repcrirct (c prxicritum, rompcrct tcftamcn 
nim . fcd hxc ratio iocum etiam lubct, fi pofthumus. 
viuo auo na(cntur,quia codrm modo (i rcpcrit lc prf; 
tcritum tumpitceftamentii,vtindJ.Galiu$, in f niic. 
de Icgclubctur.crgo Kabct ioaim etiam hoc incafui 
Galli ilifpofiuo , & (ic fcntctia Galh cxtcnditur ctiam- 
in cafu, qu.indo polUiumus viuo auo nalatur.Cuni-. 
^batur h<jc ratio.cafus Galii dl , qfi pofthamus pofti 
moi tc aui na(atur:ca(us vcr6 icgis Vdlcix dl,quli{o, 
luicitur viuo aao, & quando nalcitur poft mortem 
aui: rnnc lioet non pcrtincat ad lcgcm Vclicum, tanic . 
cftcx (cntciitia lcgis \'cllnx.d.LGallus.$.&quid ii ti-, 
tum.& raiio cft, quia vtidiipofitio Galli fuit incrodu, 
«fhinc pofthumusronc pr^tcritionisrijperct tellm, 
itacadcmriSncdifpoficiu lcgis Vclici.c fuitortlii.ir.u 
crgo vti ca(u$ Galli cft cx fnia Icgis Vcllcix , ica <'r cil 
diccndiim lcim Itgis Vc^leia- dic cx fcntentia Galh, 
cum in vrroi|m,' cadan ratio vigcar , quod confirma-' 
rur arg.l.his (olis. C. dc rcu(x;.tlonat. & lic cum cahis 
lcgis Vcllcix fit cx (cntcntia Galli, non mirij li dc vno; 
ca(u ad alium o.\teniio ficri potcrat: quo ftanre no obf 
ftat ar^mxnrum,qHia vt vides fiill'um cft, polihumix 
viuo auo inftttui n6po!fc, quia itno potcrat infti:ui, 
&hoceftexmentclubtihlliim fortuni) Garzix, in 
d.lli &<j«id fi tannim,num.8tf. 

Ex(upradicHsr;i ' • - ii;ti\traqucopinioindi- 
fput.indo dcfcndi |i i vcroi fupcriori&coiu 

miini opinionc no recctlo , quani probo hic rationc: 
aut hfrcscui facb fiiir (LibftKutio,lubctcoh.TrctHcm 
aut non lubct: li cuh.ircd:m non lubct, & tunc finc 
di/ficulratccgo teneo, quodcifus noiuncatisadcasii 
impotcnriYtrahatur.&licccontra, & moueor hac ra 
tionc,cumohm (ola in\*fu cilcclixrcdis inlti£,utit>, 
conringcbarfcpcnumcro inftitotum lixr.- \c\x\ , auc 
nollchijrctiitatcm adirf,aut viuoadlvic: tc':i"orc,vcl 
ctiani poft cii^s raoitan aiucqtiatu iurc(a:a:< adiro, 

lui: 
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tur dicm fuiim obircfpoftcriorc, lnftif.c]uib.mod.te 
ftam.infir.$.cum autcm.ln!h.dcli^red. ijU.T ab mtcll. 
dcfierunt. quarefubucrtebantur tcftanttiim voluiita- 
tcs& tcllamcnra caduca ficbant . idco his vt obuiam 
tretur habcrcnrq; tcllarorcs hircdcm , quodcorum 
maximcintcrrft Ji.; Inftit.quib. cxcaufTmnnum. non 
licct. conftitutum cft vt in jjrionv hxrcdis dcficicncis 
locum aliusfubijci atquciabHiruipolIer. Lvnica, in 
prin.C.deca<luc.tollcn.&: idco hanc rationcm in cafu 
nofb^o confuicrans tctUtor iii locum dcficicntis hi- 
rcdis, vt quia nolit harrcditatcm adirc, alium fubdi- 
tuit. qux ratio militat ctiam li h.ercs non pollct h.rre 
ditaccmadircdatocalu, quod lubllirucioincafum 
noluntacis conccpia fuei-it, cum vtroq-, calii proptet 
dcficicntcm h.rrcdcm , voluntas tcflatoris fubucrta- 
tur,&tcrtamcntumcadjcam hac, ni.i (iiblhtuiio lo- 
cum habcat.crgo cum eadcm rario ambos cafus com 
prehcndat, non mirumdl, li vnusad alium extendi- 
tur, &.'alccrius indulio noncHaltcriuscxclulio : pro- 
uiliocnim tcllatoris trahidcbccadalioscafuscom- 
prchcnfos fub eadcm racionc, ar.no.pcr Oart.& PauL 
tie CaHro, in l.iliii. C. dc iurc dchbcr. vbi dicut quod 
renuncians bonorum pollcilioni cx hac caula , qubd 
hxrcditas clldimnola , dicicur cciam rcnuticiallc iu- 
ri adeundi,quod fccus ciTct (i de caufi non conflarer. 
& quamuis loquanir quanducaula cvpnmicur, ramc 
idcm ell, quandodccaluconiLic cacirc. Lliquis mihi 
bona.$.l(xl quid (i m.indaucrit. tf dc acq hxrcd.vbi di 
citur , quo<I mandatum ad petendum bonorum pot 
icdioncm cxtcnditur ad lus adcundt : fed in cafu no- 
ftroconllat tadtederationc, quarc fucrit ta<fhi fiib- 
ftitutio, cum fcmpcr teftacor pntfumacur fc aim 
difpofirionc iuris communis conformarc, Bar.in LTi 
tio ccntum, in f.Titio gencro.fKde condit.&dcmoti 
ftrat.quxracioiniUcaiinvtroqucca(u, vtfuprad \i: 
ergo prouilio tcftatoris circacafum nolunratis faCbi, 
eriam ad calum impoteiuix trahitur.&ficccontra. 

Confirmatur h.rc ratio , idcm clt in cafu nmillb, 
miodin cafu exprelIb,quando illocafii leftator proui 
dillet.fidceocogirallcr, quod maximcproccdit,qu3- 
docafus omilluslincilLilcgis intcrpretacionc in to- 
tum remaneret omidus, glofin Ltalc pdnm, in $. fi. 
fT dc paA, (ed tcftaior fi dc calii i mpotcf i.r co^i tailet, 
idem di(pofiulIet,(}uod dc caiu noiuntatis dilpofuir, 
& lic ccontra, cum aliis nifi ita fieret interprefacio,ca. 
fusomiirus intDtumremancrct ormirus, &tclbto- 
lis voluncas fubucrtcrctur,(!!c tdtimcntum caducum 
reddcretur, quo<I cifa contra prfliimptam tcftatoris 
Toluntarcm: prefumitarenim tciiatorem porius vcl- 
iedecedcrccclbcum ,quim inccftatiim.d. $.j.InlUt. 
quib. cxcaul.manum.non licct. crqolublhtutio in 
cafam noluntans confcpia etiam ad cafum impo- 
(cntix trahitur. 

Ant h.Trcs,cui facia fiiit fubftitutio,habet coh,rrc 
dem : & hoc ctiam in cafu cgo tcnco comuncm opi- 
nionem.quamprolio htx randamenco . Quando Iti- 
mus 1 n dilpufition c condi cionis ncccllarif acl a<!lura, 
luoc pcrmitt i tur quoti dc vno cafu ad .ilium extenlio 
fiac& non rcfcrtliquid fiatcxxquipollccibus.dicba 
LGallus.$ &quid(i tantum,&ibi Bar.Cror.& ali j Do 
ftor.communitcr.l.mulicr. fl .ndTrcbcL&l.li marcr, 
Cdc inftit.&iiibili ca:uni iimilibui. fed nos lumus in 
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dilpofitione condicionis nccellari.T ada<fhim,qui*a 
fublhriicio fiiit (iidta (ub conditionc,(i h^Tcs nulic hf 
rcs eflcqux codino cft nccell.tnaad fiibliicucioncm. 
I.cum proponas,&ibi Sar.IkJd.&a!ij.Cdchfrcd.in- 
ftic.crgo tubthcucio in vno cafu conccpra, &lic in ca- 
fum noluncacis,cxtcndiruradaJiumcafum, &licim- 
potcnti.T: & non refert fi quid cx .xquipoilccibus fiar. 
l'rxterca fubftitucus in partc, in qua ftiit fubftituiut, 
dicitur magisdilcdus.quam cohxrcs.cum illi prxfe 
ramrin partcilla: crgo fubftitutio hdnin cafum no- 
luntaiis trahiturad cafiim impotcncir , & iic ecorr.i, 
cum lidchocca("u ccibcor cogicallcr rationc dili> 
dionis hmiliter di("pol'uilIct,arg.glof ind.I. talep»- 
Auni.$.fin. 

Eti(tifubftitucio conccpca incafiim noluntacis, 
&qux crahicur.idcaliim impotentif.dicicur partim 
exprella, & parrim cacita , quo ad caliis , quia in qui- 
biifdam cafibus eft cxprclla, & in quibuldi ucita,Sc 
quod opcramr hoc, vidca? Paul dc Caftro, in d.LGal- 
lus.$ &quid li tantum, num.4. 
3 I Firmaigimr •jremanenrc communiopinionc, e* 
pKiribus modisdecLiracur.&priniAnon proccdere 
in lcgacis inqiiibus vulgaris facla incapuc nolunra' 
tisnon trahitur adcaput impotenrix, prout tcnct 
Kain.in tra(fta.fubiht.in materia vulgari, qucm fcqtii 
turlmoIainl.paterScucrinamJfdecondit.&dcmo- 
ftrat.&mouentur extribus. 

Prim6 per per tcx. in d.L patcr Scucrinam . verum 
huictcxtui rclpondeas, prout iiiprain fccundofiin- 
daitiento fccundxpartis fupcriorisqu^ftiunisprinci 
palis rcfponfum Aiit. 

Sccundo moucntur pcr tex. in I.Tirio vfiisfru<?his, 
ff. dccondit.&dcmonftrat. Huictex.rcfpondetur, q» 
ibi propricnon agcbaturde fubftiturionefadti in le- 
t^atis, li-ddcdacionclibcrtatis , qu.x fi ibi locum noit 
kibet,non cft mirum, quia rdiJta fuic fub conditio- 
ne,fi adTirium percinercdefijllct, qui Tirius viuo te 
ibfore motcuus fuit: & ideolibcrtas non valet, quii 
condiao ncc initium acccpit, vt ibi tcx..tit. 

Tcrtio&vltimb moucntur. In Icgaris ftridbtintcr 

Iireracio ficri debcr.Lnummis.ft!dclcg.).& 1. apud lu- 
ianum.$.Scio. ftidelcg.j.ergoin lcgacis fubftirurio 
vulgaris in caputnoluntatis fodla,acicaputiiTipotcn- 
rixnon trahicur. Cftcrum & huic rationi rcipoilcas, 
qu6dlicetin lcgatis ftriif^afiat intcrpretatio, ramen 
infubftiturionefadainlcgaris fieri n.rcdebctinter- 
prctatio, lciIicctcj,capucnolutaristrahaturadcaput 
impocenci^^cfi ifta fi.it ex prxfumpra teftaroris volun 
tarc.q clicinir exlcgis infcrpretarione , quia li dc lioc 
cafu etia tcftarorcogitaftct, idcdilpoliiilIi't,& idco 
devnocafuadaliu fitcxtenlio.rcx.cftnof.inLTirius.' 
$.Lunus, & ibi Bar.&alij.(f!dclibcr.&pofthum. 

Etamih^ opuiio nulla fiindctiirlege vcl rario- 
nccui rdpondcri non pollicidcoaliacftopiniofupc 
noriconcrana, quam rcncnt Bart. & PauLlcCaftro, 
indJ.patcr5cucrinam, ArccRipa&.dij inLj.fTcod. 
&h.rceftcommunis&rccepca tcribomium opinjo, 
qux probatur Iiac rationc: nain vri liibfhtutio locuni 
habetin hxrcditatc, iractiam locum habctinlcga- 
tis.l. vt hxrctlibus.llide Icg.i.& I.Ticius &Scius,cum 
duabus Icgibus ('cqucntibus.ff!dchxccd.inftir.crgo 
vti lubllitutio facbin hxrcditaccincaputnoluntatis 

exten- 
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cxtcndi tu r aH caput i mpo tcn tix: i ta cuam diccnd u m 
cftin rubltitunonc Kad^inlc:T,itis. cacnim pra-lum' 
ptio tcf^acoris , qux locum iut«ct in llibttinitionc h.' 
ciz in hx rcdi tatc qur clicitiir cx illa kijis interpreta- 
tioncqucid/idchoccjiuomidb tcllaror cogicailcr, 
idcdirpofuiiict.d.l.Tiiius.l). Lucius,&ibi lacc Ia(bn> 
locumiubctctumin iubllirutioocfudain lcgatis: 
nam tcftator fubllitucndo in lcqaris in caput nolun- 
-tatis xxrilimilitcr Ci co^iullct , lcu intcrrogarm fuiC- 
fctdc capitcimpotcntix.idcm difporuilIcc,cum vcri- 
fimilc lir, tcflarorcm vcUc iublttcucum tanijuam m.i- 
gisdilcchim lubcrcpornoncm illam in cuenrum, 
Icgatarius nolit, vcl non poflit lcgatum capcrc,quim 
alium minus dilctlum, arg.l.PuMius. $.fin.fr.dccon- 
dit.5c dcmonftrat.Et vlcra prxdida probarur hxc c6- 
clofiojquia ifla fubflirutioin capuc noluntatis iai im 
potcntix fach^^' fub conditionc ncccliari^ ad adum 
ordinaa,cum ad cilc vulgaris ('ubfticucionis rcquira- 
nir, qubd hxrcs nolir, vd nb pofTir hvrcdiratcadirr, 
]. } .Cdchxrcd. inllit.crgo dccapirc noiuncatis ad co- 
put impotcntix,& fic cconrra,lu cxtcnlio, Bar. Ruin. 
Cror.&ali; Doci.communiccr in ii§.Si quid fi tantu. 
^'probaturinLmiilicr,in princtllad Trcbcll.iSL in l.li 
matcr. C. dc inAit. Sc fubAit. Iccm probacur hocalio 
fundamcnto, invulgantublhcucioncilIacondicio,(i 
nolucrit,vcl non potucrit clic h,xrcs, tatitc cx ncccili- 
tatc i ncfl, dJ. j . & ibi Do^or. C dc h.7rcd.in il ir.mo- 
<lbiic,iicxprcfIio ifIiu$conditionis,finolucric,cxclu 
dcrctcaput impotcntix&iic ccontra, fcqucrctun]» 
conditionis cxprcfllo , pcr cum modum pcr qucm cx 
ncccfliratcincfl.ahquidopcrarctur: cum ilticondi- 
tio,fi nolucrit, vc! non pocuerit, cx ncccllitatc inlit 
in vulgari fubfUtutionc,&:cxprcfIiocoditionis nolu- 
ntis rcmouct caput impotcnci.r,& f ic ccon tra.fcvi c6 
fcqucnsclt fallum.l. hxc vcrba. fl.dc la;at.j. crgo fij- 
fum cfl criam antcccdcns, &licqubd«u(prc(riocondl 
tionis nolunratis non ci.tlutur ad capuc impotciv- 
t^x,Si fic ccontra, & hanc racioricm cbiidcrauit PauL 
dcCaflro indJ.j. 

1 Sccundbtdcclaraturfupcriorcommuntscbcluiio 
nonproccilcrcqiundocaiiis omiilus clTct omnino 
diiriiuilis exprctloaum cunc calus noluuratis non tri 
herctur ad caium impotcnti;, &ficccontra,ita tcnct 
Glof:Bar.Uart.lUl.l^auLdcCalho, Alcx-Lill&ahj Do- 
Aorlcoromunitcr in d.L Galius, in ^& quid ti ratum. 
Soci.&Ripa in LjiTcod. & Bartholom. Soci.inconli. 
1 40. nuni.^.vol.j. &probatur hxccondulio pcr tcx. 
in Ixommodiflimc.ftdc Lbcr.& poflhu mt 

Ethincinfcrrurad hancquxlhoncm.Tcllacor in- 
fliruit lilium,& li viuo tc(Iatorcmoreretut,fubftituit 
cxtranciim, &concigit filium f'upcrucnirc,acmori 
dcfundoccflaroic, non adicahxrcditatc: quxritur, 

admitcatur (libftitutiis.-ln hac qu^lhone dii? funt 
Dodorum opinioncs. Quarum prima cft , qubd noa 
admittiturfubftitutus, icatcncntBar. B.d.&Pau.dc 
Cail.in Lii matcr. $. j.tI'.cod.tit. & Ang.inl.j.f j.&in L 
Ci parcr Elium. frcod.& in Lquaradiu, la vlcima ff.de 
;icq.h.Trc.& moucntur idi ad iddiccnduin cx tribiis. 

Primb pcr tcx.in l.parcr Scucrinam.fT.de condit.& 
dcmonfha. Vcr 11 m huic tcxnii rcfpondcas.prout lii» , 
pia in qiixihoncprincipah rc(pon(am fiiic. 

iSccundbmoucnturpcr tcx, in 4.U\ matcr,$.j.iun- 
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iia glof.ti. & ibi noratis pcr Dodl. Huic tcxtui rcfpo? 
detur qubii ibi non miriim c(l,ii fubilitutio locu noa 
hobct, quia fliii fx(ka in fuitatc, qux non c.\piraiiit rc 
pudiationctili): hicvcrbfuitiadta in hxrcdirare,cx 
quo lublticucus fuir cxrrancus,intcrquos caiiis maxi- 
macllditicrcntia, vtind. $.j. Dodorcs confidcranb 

Tcrribj&vlrimb moucncur. lilafubibniriorcllri» 
daclIadtcmpus,naml'ubthcutiotacb tiiic, fililius 
viuo tctlatorcmorcretuncrgo cxtraillud tempusno 
porrigitur.Llipatcrtihum,&Ltiitaquis.frcod.tit.Cf 
icrum&huicracioni contrariam opinioncm lubfli» 
ncndo ref pondccun ahquado ccmpusquod cxprimi- 
tur in f ublticutionccfl dc nacura cius , ita quod incft 
ctiam fi non cxprimatur, licut in vulgari incll hoc te- 
pusimponatumpcriilavcrba, liincclbtus mcviuo 
morictur,quod cltc.ifusimpoccntix.L^C.deh(red. 
infht. & tunc non prolubctur cxtclio ad ahum caititn 
ciufdc liibfhriuionis occurrctcm,ct cxtra iliud ccpus, 
c].a hoccafu talc tcpusqd incratcxnatura iubfioniSi 
vf cxprcilum pocuispcrcu modurapcrquc incrats 
iddl ad dcmbltridum cafum iilum impoccnux, qui 
iaxanuc,pcrnot. i'au.dcCallro ind.L}.cumquoiri 
ftt Alcx.qiKHi tcpus pr^-fumicur in dubiocxprclliim 
pcr illum modum, pcr qucm ineil,pcr l.li Titio.$.fin. 
if. quando dics le-ga.ccd. & cft cnam tcx. qucm ibi ad 
hoc poiicrat PauLdc Ca(ho, & Arccin Lhbcr homo.. 
ff.dc vcrb.oblig.& ratio c(l,quia vcrba in dubio capiu 
ttir pociiis dcmonftratiucqtiam taxatiiic. L fi.$. Tiria. 
fl.dchbcr.lcgxLquuiam rctbmcnto.ft^dc lcg.j. & no- 
ut Bart.in Lcum pater.$.mcnfe.tl!dclcg.i.& in Lnam 
quod.$. fi. dc pcnu lcgata. Aliquando tcmpus cxprcC- 
fum in iubdicucionc non cfl de naturacius,ncc incft, 
vbi n6cxpriraarur,& tunc quia fliitahter cxprcllura 
qui^m incilct , llat taxauuc , & alitcr iVarc non poccit, 
&idcocx(ra illudtcmpusnbcxccnditur fublhtutio. 
His (bntibus in forma (ic rcfpondctur,Subfhtutio re 
llri<tb ad tcmpus,cxtra illud non pomgicur.cd vcru, 
quando ccpus cxprcllitm non c(I dc nacura eius , nec 
inctl vbi non cxprimatur , & ita procedit d.L (1 pater 
filium. d.Lti ica quis & Lqui plurcs, cod.tir. fcd iccus 
cii, quaiulu icinpiis cxprcilum cll dc natura cius, ita 
quod ineil etumti non cxprimatur, quia tunc tubfU-: 
rittio cnam ad alium catum cxcra iUud ccinpus porri 
gicur, vr fiipradichim fuit: fcd in calu noflr.r propo- 
titx quxiiionis tcmpus importatum pcrilla vcrba, ti 
iiiflirutus me viuo morictur.tacitc ctiam li non expri 
maiur inetl invuigari lubrtirutionc, cum pcrillud 
calusimpotcnti{ligniticctur.dJ.}.Cdchxrcii in/li. 
ergo talc tcmpus cxprclliim non impcdir, quin fub- 
Ihtutioillaad alium calum, ctum cxtra iiiudtcm- 
pus,non potrigatur. 

Etcum/npcrioropinio nnllanitcturicgc vcl ratio 
nCjCui rclpondcri 110 pnltii: idco.iltcracll opinio lii- 
pcridri contraria,qu.am rcncrlmoLiin rcpcdtioncc 
Rainutius, c.xtradctcltam.in tTiatcriavulgan$,quam 
fcquuntur Alcx.&bocin.in l.j.tf.cod.Ruin.tn d.L Gal 
lus,ind.$.&quidtitantum,&in contiL97.& 170. 
nu. I .& pcr tot.voi.a.& FuigoCin Lfi.Cdeinlb.& liib; 
tht.qui dicititaconiiiluiile. * 
E( moueniur ilh cxpluribus.&primb pcrtcx.in 
Lfi.Cdc infiit.& fubft.vbi vulctur cafus: nam ibi lul»- 
tUtutio /a«Ib,(i polUiumus 116 lutcuur, iocuin iubcc 
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fi n.'ifo'tnr,&: impubes d«:cdit.Huic tcxrui rc(}>onHc- 
nir,q> ibt fiibtlitiKio traliitur ad aLum cafum, & non 
td aliuH tcmpus,qnia nullum tcmpus fint exprclfuni. 
&quamni$fubintcllij:arurcx quQfnitconccpta,{ifi- 
iius non nafccrur, quafi intclligaturinfra dcccm mc- 
fes ii mortc tcfhtoris , iuxta plcnc notata in d. 1. Gal- 
lus in prin. tn tacitum tcmpus non opcratur quo mi- 
nus vulgaris ct taciia cvtra illud cxtcndatur, vt colligi 
tur cx notatis pcr Bar. in (iLj.in pcn.q. in qua quarrit, 
Mn tacita vuigaris cxpir ct fupcrucnicntc pubcrtate. 
Seaindo rcfpondcav, prout rcljxjnfum fiut in fccun- 
do fund.imcnto prima:opinionisquzllionisprinci- 
palis,&ibi vidcas. 

Sccundo mouentur per rex. in dJii marcr.(.).ipsu 
tex. i contrario fenfu intlnccndo in vcrbis illis , nlio 
exiftctc hcrcdcVcrum ik huic tcxrai rcfpondcri jv5t: 
nam illa verba viddiccr.filio cxiftcntc hcTcdc,rchcru- 
tur re(pcdhi cxtranci fubllituti nepoci linc rcmpore, 
nec tcmpus aihc<aru in prxccdcnti lubditutionein fe 
qucnti intclli^irur rcpctitu , fccudum Har.ibi, in fi.na 
ihi ncpos ftiit fublliiutus filio fecundum confiliii Gal 
li, idclt fi filiusviuo tcftatorc moriatur fubftituit ei 
nepotcm pofthumum .'lalaturum poll morccm tcft.i 
toris,&n«poti fuit fubftitutusTitius,fi hfrcs nocrit; 
inod^» igintr li ncpos n-5 nalcitur vcl moriatur,vei rc- 
pudict h£Ercditati:,& fihus dcindc & ipfe ct horrcdita- 
tcm repudicr,fubllitutus admittiTurJ<: ratio e(l,quia 
vcrba ill.i, fi h-Trcs non crir, fignificant a<flum nouin- 
tatis Sc imporcntir. d.l. 3 . Cde harred.inftif. & aim (i 
no nafcatur nepos, vcl mori3tur,n5 poflSr ellc hxrcs, 
non mirucA fi fubftiturus admittitur: & iichocnon 
eftea r6nc,quia tcpus noiu .idaliud cxtciviitur,cuilia 
coditio adiccH in fubdunc fiitfH fiUo dc ncpote, non 
dicatrepetita in fubftitutione fadlancpoti dcTitio. 

Terti6& vltirao moucrur perd.LGa]ias.$. &quid 
fi tantum. C^rcrum & huictcxtui rcfpondcas, prour 
refponfum fuitinprimofundameuto prirturopinia 
nisqu.Tllionis principalis. 

Ejt pr^di<2is cortar.quod in difputando vtracj-, opi- 
nio dcfcndi potcft cgo vcro no ditcctto ab luc poftc^ 
riori opinionc, quaminpun(fh> iuris N-criorem cllc 
puto ex duabus rarionibtis. 

PrimA, tempus quod cxprimitur in fiiblb tutionc» 
fi efl de narura eius, i ta quod mdl ebam fi non cxpri- 
matur, tuncpermittiturcxrclioadahumcafumcmA 
dem fub^litutionisoccurrcntcm, ctiam cxtra iUud tc 
pus:qnia hoc cafu talc tcmpus, quod inerat ex natun 
lubftitutionis, vidcturexprenumpotiuspcrcum mo 
dupcrqiiciiicrat, &fic ponus dcmonllratiuc quam 
taYatiue.l.fi.$.Titia.(rdeiibcr.ict;x& iiipradi^ ftiit: 
fedincafu noftrr propofitxqui-ftionis tcmpusadic- 
Aum in fiibft itutmnc,& fic li fiUus viuo tcftatorc mo 
riatur.cft dc nariirafubftitationis,& incll tacitc, ctii 
(i n6 cxprimatun nam vcrba ilLi, ii filius viuo reftato- 
rc mori.itur,fignificantcafum impotentii, qui cafui 
eftdc narura fubftirutionis viile;aris,d.l.; .&qui cafus 
impotcntix hoc ctiam in cafu vcrificatur.iioc clHi fi- 
liusviuotcftaroremoriatur. Ergopcrmitdturcxtcn» 
fio ad aLum cifum impotcntia: , idclt li dditncbo le» 
ftarorc uon adita hsrcditatc moriatiir. 
• Sccundi&vltimo, idcmeftincaliiomilTu.quod 
in cafu exprcdb , quado illo cafii tclUtur pcouidiircc 
• . ■ ' f . . -« 
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fi dc eo cogi tallet.gl. i l.tale paclil, ln !S.fi.frdc jjadt fcd 
incafunoftro verilimileeftrtftatore idcdifpofuille» 
fi cogitallct fihum mori no adica h^rcditatc pofteius 
mortem, ciialius cafusomilliisin totum rcmancret 
omidus, & cius voluntas fubuerterenir, & rrftamati 
caducu rcddcretur, quodellcrcotraprarlumptam tc- 
ftatoris voluntatcm: pr^fumitur.n.tcftatorcm potius 
velledecedcre rcftatum,quiim intcftatum.$.|. Inftitu. 
quib.cxcauf manum. no iicct.& ellirtcontra publica 
vtilitatcm: publicc.n. intereft fuprcma hominu ludi- 
ciaexitii habcrcl.vel negarc.fSqucmad.tefta.apcrian. 
ergo in cafu noftro ctiam fi poft mortcm dcfun«fti no 
adica h^rcditatefilius moriaf,iubftitatus admittitur. 

j 4 Tertio liipcrior tcommunis conclufio dcdaratur 
nonprocedcrc.qii pcrextcnfioiicdccafu noluntatij 
ati cafum impofcntic,& lic ccontra c\cliidcrcc pcrfo- 
na, qui* ex prcfampta voluntatc dcfuncli dlcc magii 
dilc<^ na tunc talis extcnlio prohibita cen(ctur,Bar. 
in d.Lli matcr.j.j. in fi. & ibi gl.communitcr approba- 
ta,Alex. Iaf.Socin. &Rip^iind.Lj.lCcod. Pct.de Aa- 
char.inconfL 3 5(^.Marian.Sodn.iun.in confi. 1 o6.\'o 
lum.j.num.i7.Alcx.inconfi.j.in j.voLllartholom.So- 
d.inconli. z f 9. num.(>. voLz.&Ruin. iiiconfi. j.nu- 
me. i(>.voLz.inconfi. iiS.num.i i.voLj. &inconfi. 
<J7. cod. voL i . nu.8. Qur conclufio probamr arg.Lfi. 
Cde inft. & fubft. & probatur etiam hac rationc.vD* 
prxfumptio fonior aJia rollit. 1. Diuus. fi!de in integ. 
rdIit.&maior verifimilicudominorcm tollit. B.il.in 
Lfiuc podidctisiin fi.C.dc probatio.lcd quod pcrfbna 
nugisdilcdbadmittatur.cfl fortiorpr^lumptio, & 
maior vcrifimilirado : magis enim verifimilc cft ma- 
gis dile(^ pcrfonam minus dile(3:x in fucccfTionc tc- 
Ibtorcantcponerc vdic.LcumaaitiHimi. C.dc ftdci- 
commif. &l.cum auus. ff. dc condit.& dcmonft. ergo 
iftapnefumptio ,quodperfonamagis dile<£la fucce- 
dat,toUit pr^rumptioncm iliam,qucKl cafus nolunta- 
tis ad cafum impotentixrraharar.&ficcconrra. 

} 5 Quarto dcdaratur f (iipcrior coclufio procedcre, 
qiudoaliuscalus rcfpiccretj->crfonamcius, aii faiit» 
eft fubftitutio , no autcm fi rclpicercrperlbnam fub- 
flituti: excmpli gratia.tc/lator dixit,fi nhus mcus hx- 
rcsnoncrit, fubftituo fiUum meum nafciturum, fi 
mc viuo nai<:crar : nam fi nalcarar tcftatorc mortuo, 
non comprehendit fubftitutio iftum cafiim, & ita tc- 
nctB.ar.ind.l.Gallus, inprinc. num.9. &inl.Titius.$. 
Ludus.fl'.dc libcr.&pofthum. quem fa]uiiurSocin. 
indic1aLprima,&Ioan. delmola in Lli paterfilium. 
infracodcm. Etprobaturpcrtcx. indiittaL commo- 
dilTimc, & pcr tcx. in dida l.Gallus. in $. nuncdclc- 
gc Vdleia,& pcr tcx.in Lli pater filium.infra ecxL 

} 6 Quintt) dedaratur f non pioccdere , quando vul- 
gans fubftituriodlerfa<ia h.rrcdi inftituto fubcon- 
ditionc,indcfcC>um conditionis:excmphcaufa, tcfta 
torinftituitTitiii.fi nauiscx Afia\Tncrir, &fi non ve 
ncrit, fubftirait Caium.mod<^, li Ticius pendcnte 
condiciono moriatur, & fic non potcfl clleh^rcs, 
&pofteaimplcamr conditio , non lucccdit fubftita- 
tus: &ficfubftituiio vulgaris faiia invnum cafuin 
inipotentix, non cxtcnditur .vl .ilium, ita tcnent 
Bald. Pau. deCallro, Angc. &Imolain L qui cxdua- 
bus.ft.dc acquiren. ha'rcd.Alc:<.& Socin. in Lj. tT. e<xL 
&cftcommuni» & icccpta Scribcntium fenrcnti«> 
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qux probatur per tcxt. in dl. qui cxduabus, cum lic 
imiuccndo.ciicKur ibi,quud lixrcs pro partc purc 
fuit harcs iiiihturus , & pro partc fub condidonc, Sc 
pcndcntc cundirionc harrcs moritiiripuit cuim mor- 
tcm coiiditio adimulitur , tjua dc cm\U ad cms hxrc- 
dcm illjpars dcuoluitur.hoc ftantccL;oprobo quod 
ncceilc diccrc ilh l].rrcdi rublhtutuin datum clfc: 
namaut vis quodilh hxrcdi iiec coiurcs , ncciliblb- 
nitus datus fucnt , & hoc non potcll Ihrc cx co, quia 
fi ncc coh^rcdcin ncc lubllitutum h.rrcs illc habcrct, 
non alitcr cvpcctatacoiiditionc in totu hxrcs ipic iu- 
rc cfhccrctur, vrprobatur in ixum harrcs. j. fin. iTdc 
accjuircn.hxrcd.Ud inco tcx.chcitur,quodconditio- 
ncpcndcnte inpartcilialubcondiiionc rdiCta non 
rflicitur lurrcs.nilicondiiioadimplcatun cr^^odiccn 
dum cl\ , quod ibi iUi harrcdi coharri-s vcl fubflitutiis 
datus Aicrit: icdquodcolu.rcs fiicritdatus non po- 
rcd fbre cx coquia pan ilia conditionalitcr rchwhi 
lixrcth , cuenicnicconditioncpoftillius mortcmno 
hxredi hrrcdis , icd colvrrcvli accrclccrct , tcxt. dl m 
tcrminii inl.Iibcrhonio, inf Titius. iTdciixn^iin- 
ftir. fed iii co tL-x. dicitur , quod accrcfcit ivtrcdi Lx- 
rcdis, crgo fatcndumcil , quod ibi coha-rcs nulio 
pado datus fucrit : crgo cum ibi ilic liircs non lira- 
phcitcrhzrcsfucritinlbtutus,liaccohxrccie, vd lub 
Aituto:£<cum cohxrcs nonpotcJlcflcipod fucric 
datus, d iccnd u m cA I u blh t u t u m iiiiilc liii iixrcdi da 
rum:c|uodconfHcriapcrtc (xillunius, cuminprarcc- 
dcnti legc in f.ii. cundcm qualicafum ponat,& li pac 
tc conditionali h^rcdi lubflituit Titium Et (i dixcris, 
quod ii hoc >'crum cllct, lcqucrctur, quod ius condi- 
tionalc tranfmittcrctur ad harrcdcm.ciim prxfuppo- 
natur, quodiiconditiopoft mortcm hxredisadiiu- 
picatur, hicres iUius adinittitur, & n6 lubibturus.fal 
tioc cA faifumXvDicx$.in noui(Iimo.Cdccaditc.tol- 
len.&d.l. Iiticr homo. f Titiiis. crgo falluin cft ctiain 
antccedcns, & llcqubd ibi hxrcdi fucrit ciatus fubfti- 
tutus,&pcr iuncratiuncin Bar. in d.i.(^ui cxduabus, 
tcnct conrrariuni.& quod in tali cafu lubftitutus ad- 
mittatur ik non iurcs ha-rcdis , tcnct ctiam l*oht. ia 
tr.id.fublht.in matcria vuigar. fubftit. in icptimo n* 
quilito, in vcrf. Ad (cxtum igiturarg.d.l. qui cxdiio- 
bus, &x. Vcrutncommuncm opinioncm dcfcndcn- 
do , huic cationi llc rcfpondctur : Pars iiia conditio- 
naiis datur hxrcch h^rcdis, ibi & non fubftituto, non 
ca rationcquia lus condi tionalc transfcratur ad Ivc- 
redcm, icd rationciurisaccrdccndi, ncfciliccttcfta- 
tor pro p.irtc dcccdat tcftatus.& propartcintcftatus 
contrarcgulasiuris communis. (Si:li.adhucchxcris, 
fx inftitutio conchtionahs euanuit pcr mortcm hire- 
dis, crgonatimadmirtirurliibftitiitus vulgaris,qui 
pr.Thrrtur iuri accrdccndi , vtcft communis conclu- 
lio,dc qua pcr l^ar.in i.rc coniundh. (Tdc leg. ; . & pcr 
Do^communitcr in i.vnica. Cquando nopct. part. 
&: proliatur in d.ji.Titiu.s.Refponcieo, lubftitutus da- 
tus fuit indcfcilirum condirionis, pura inftituo tetn 
dimidia partc, Sc in altcra fubconditione, ii nauis cx 
Afia vcncrit,& ll non vcneric, fubftituo Titium:cuac ■ 
fi achuifticx pura,nihilintcrim habcsdccondiiiona- 
li, & li dcccdas & jwftca conditio cucniar.fubA i tu tu$ 
admitti nonpotcft, ciim fucritindcfcctumconchtio 
«is iubAicutus, & ll adniittcrctur id cllcccontra cdU 
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toris voluntatcm qiix cx vcrbis clidtur, i quibus nul 
io paclu in dubio eft rcccdcndum.l.non aliicr.ti.dc le 
gat.j.&idcohxresadmitti dcbct iurc accrefccndi, 
nam fpcs fublhtiitionis conditionalis tranlmittituc 
ad h^rcdcm,& iio dchcit per mortc.qti cltconiuncia 
cu iiucaccrdccn(h,licut tranfmittitur ius accreibedi, 
&r6 cft,nc tcftator (cii lubliitutus admitfi n6 polTit) 
dccccLt propartc tcliatu.s,& pro partc mtcftatus.co- 
ira rcguu.ijus noftram.ftIdc rcg.iur.Ncc obftat dXii 
bcr homo.$.Titius,pcr qu.i bar. moucbatur, quia ilii 
Arci.dupiicitcrrndct,&primoillctcxt.non loquitur 
infubihiuco,fcdloquiiurincoh.rrcdc, cui portio ac 
crclcit,qur rcpcritur v.icans in illo ca(*u,ex rnTiila po 
(Itain 1.J.& z.nAicacq.hxrcd.Vclchcavfecudo,&me- 
hus, q> accrcfdt porrio vinutciurisaccrclccdi , quod 
fcmiicr looim habctqualitcrcunquc parsvacct: ird 
fublhtutusincaluno(honon vocaturin omiucalii» 
quophmainftitutto noniiabct locum.fcd loiumli 
dciictat conditio inl)itufionis.& pcr prxdicb ego 
nonrcccdo a luprachda dcciarationc, & communi 
opinionc, quam cti.am tcnct Pau. dc Caiho inL li 
(ulus. (f. dcicquircn.haTcd 

37 SrcxtodecUratnonproccdcrc, qu.tndo per extcn- 
lionemdevnocaiuadaitum indaccrcturiUi(]uid cd 
tra rcguiam iuris cois.nam runc cxicnllo non pcrtmc 
QCur.ita probat icx.in Lli lblus.frdc3cq. hxrcd.vbi fo 
lus hxrescxpiiiribaspartibasinftitutus, omucs par- 
tc5 adiredc{>ct,ncc vnam omittcrc pr>t,& li in ca ful»- 
fticutum lubcrct.&raciocft , quia hxrcsacicundo cx 
vna cfiicitur Lrrcs in alccra, nc quis dcccdat pro par» 
tc teftatus, & pro parrc intcllatus . Et li dixcris, q> hxc 
ratio cdlat in cafu d.LlI foius , cum illa alia (urs potc- 
ritadiubiiitumm pcrucnirc. Rcfpondcmr, qu6din 
li.L li (olus . illud hiit dcciluin non folii lupraciicta ro- 
tionciird ctiam quia hxrcs non pot diuidcrc: nara an 
teo ' rnonquianon i, quia 

cftc^.,j , :.i totij.&ltch.\>. j . i .autus 

in piunbusportionibus,&ideo n6diuiditip(c,feddi 
uidit tciiaror. Riidctur,t}» tunc tcft.ttor ccnfcLurchui 
lille.qri intiiacrllspariibusinftituifciiucrlos, &tuc 
vnuspotadirciinealtcral/cruusquoq; , poftprin.lit 
dc haTcd.inlht.non ficqii inlhtuitcundc.quiadiui- 
llo pmium nnn ccnlctur lac^acaulathuidcndi hxrc 
diute, lcdaiiordpcchi, (icutdiuiiio fundi iitgratta 
vbcriorisculcur^rcmanentcvnitatc ftindi.I.Ciius.fil 
dc lcg3t.i.&hxcconclulioprobarurcriam pcrdiillii 
Bar.inLvxori.ri.dch:g.j.vbi didt,qu6dnon Ktcxtcn- 
fio dc tcmporcad rempus, quando pcr eam inducetf 
tur aiiqiiidcontraius commune. 

3 8 Septimo dcdara f non prcxrcticrc, quando fubfti* 
tutio collatacllct in vnum tcmpus,nam runc non 
extcndcrcmr aiicalum altcrius tcinporis.itarcncnt 
lJ.irto.Alcxan.IaLSocin.Ripa& ali| Doclo.commu. 
nitcrindidaLprim.1, Barto. Bald.I^au. deCiftro,fi( 
ahj in L fi ira quis.ft. cndcm, & in L ll matcc. §.f.A. eo" 
dcinriru.Alcxan.indi(!lal.Ciallus.J iin.infinc. Ange. 
in Lprimx$.j.&in Lli patcr fiiium. it dc vulga. &piw 
piUa.&in Lquanuiiu.rvltima. (rdcacquircn.h.xrcd. 
&probatur ind.l.li icaquis.quamcondulioncmdc« 
clara non proccdcrc, quando cxprimirur tcmpus, 
quod incftcxnamra (iit>ftiturionis,prout (upradi* 
xi,& dcclarat H.uin.iacoaiil. P7.nain.4.in i.voL 
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Oifbuo tl(vlara non proccdcrc, quandodccafu 
omillocllc: facb fpccialis prouiiio,nain non pcrmic- 
ritUceuenfiodc voocaru aH aliam, ica tcnct Ripaia 
d.I.f.&antccu;T«!raliifn1t.uSocjn.inconfi.77.in 5.V0 
lum.&probarurarg l.cumac filio.J. fiiio./rcod.& 
probacurctiam hacratioDc.Prouifio tcftatoris facit 
ccllarc prouilioncm Icgi$.l.fin.C. dcp.id.conucnt.d5c 
Lfi nuritus. Cdc procii. ictl quod in lubditutionc dc 
Ynocafu adad.ilium fiarcxtenfio, cftcxlcgis intcr- 
prctationc, crgoprouifiotcflatoriscircacafuraomif 
mm 111 lublhtutionc ficit cdlarc hanc lcgis iotcr- 
prctatioocm. 

40 Non6decLiratur t ptocedcrc, quando fubftirutio 
vul^nshi<flic!}invnumcal'ura fub conditionc nc- 
ceilaria , fi;ais vero fi faCla llt fub coilitione volunta- 
ria, nam tuncnoncft licitacxtcnfio dc vno calliad 
aliora, ita tcncnt Bar. RaJd.PauL dc Caftro , Alcxand. 
laf Ruin.& ali) Dodor.communiter in d.1. Gallus.$. 
&quid fi tantum.Rjpa & Socin.in Lj.fF.cod.& Bartho 
lom.Socin.iii confi. 1 ^o.fub num.p.velum.j. Et ratio 
diucrfiratiscft, quiaapponentloconditioncm nccet 
fariam tcftator vidcturconfidcraflccfTcclum: .ippo 
ncndo ^-oluntariam, vidctur confidcrallL- modura 
iraplcndi, &jdeo conditiotunc dcbct adimpleriin 
fbrmafpcdfica .L qiii h«rcdi , &LM9iiius. fTdccon- 
dit. & dcmonftrat. Et hinc infcrtur ad dccilioncm 
multarum quxftionu, de quibus vidercpotcris apud 
5ocin.jn dida I.& apud Ruinum in d.f & quid fi un- 
tum.quas non rcfcro brcuitatiscaufii. vcnim dcdara 
non procedcrc , quando in coditione volimraria fuir 
conlidcratus cfTccius, nara tunc pcrmittitur cxrcnfio 
de vno cafu ad alium, Marian. Soctn. iunior in coniL 
18 i.nura. jo.& ji.in i.voL 
'41 Dccim6,&vltim6"f ^di;somiflfis,dcclaratnr non 
procedcrc, quando iii cafa cxprcllb fubftitutionis 
vulgaris appofira fui t diiibo , tunc : quii tali cafu vul- 
garis fiibftiturioad callim duncaxat exprcflumpraN 
ciscrcftrin^itur, &ad aiium cafum non porrigitur 
per illam tliiftioncm , tunc,qu.c cxtrcmitatcm ccra- 
porij fi^iiificat. l.^.^.fin. ff. dccondit. & dcmonftrat. 
unfubftinitionc,infi.ffdevulg.&pupilL&ita.rcncc 
Dcci.inconfi.<>j.num.i.inconfiLj i y.num.i. &in 
confil. j } a.num. i.Pctr.dc Ancharanconfi,j f6. Lu- 
douic. Roman. in confi. i ; 1 . & tn conll t j 8. & Ma- 
rian.Socin. iun.in confi. 181. num. 6. voLi. idcm cft, 
quido fubftirurio vulgaris fada fic fub dj(5bone,caxa 
dua, tancum.Fulg. SaKc.& Alcxan.in Lquamuis.C.de 
fmpib &ali)sfubftit.Alcx. inl.poftaditam,&Salyjn 
iprccibus. C.coc(. tic.dc irapub.& alijs fubft. 

s y M M ^ R i y M. 

1 SithUUutio yulgarti,i}uibiu yarbis cimdpiatt$r. 

2 Tcjiator Ct dicat , filium hnTcdttn inflituo : & fi htrcs 

non trit^ yoh ythtreditattm rttram Tiito rcftttuat: 
an iHa vulgarisj^eu fideicommifaria fitbHituiio ii, 
citur. 

3 Jlmbvi^uum quand i in alicjua oratione efl , iUtid decU- 

rari dcbct cx illa parte, tjux clara efl c2r non dubit, 

4 uHas non pattfl ab eo cafu incipere, a quo p effct inct- 
■ ptus defmeret. 

f Tefiatoris yoluntas vbi e[l aperta , ytrbitm alUs obU' 
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auum fir precarium, dire£iim euaSt. 

6 SHbftttutto indubio podus intcrprttanda efi direffa, 

tiu.impreciria. 

7 SubfiUuiio per bxc yerba concepta, fhium irJiiiHO, & 

M{uiumfiibfUtuo,an dicatur rulgaru tantum. Cum 
*ius declaratione , num.g. 

8 Verba in dnbio intcliigimtur perprius , & non perpo- 

(ieruis. 

10 Te/Litor,anprafumatMrpltiresbsredumgradMs face 
rc vUuiJfc^, 

C A P. IL 

\ Xpcditus dc primo, & fccundo qu.rfito, 
dcucnioad tcrtium, quod cft, \ Quibus 
vcrbis fubftitucio vulgaris fiat . & omit 
fisnon ncccllarijs.notandu cft,q> incon 
dpicnd;\ vulgari lubftitiitionc duo cx- 
trcnu requirutun Altcrii rcfpcdu dus in cuius dcfc- 
ftumfubftituiturj &hoc fcmpcr concipitur vcrbis 
ncgatiuis, vclpriuariuis, vtfi Imcsnonerir.fi htw- 
ditatcm non adicTir, vcl aJijsiimilibus vcrbis:& con- 
dpitur vcrbis nrcariuis,aut cxprdTw.aut fubaudiris, 
aut tadtc a lcgcfi»bintcllc«;iis.Altcrum vcro rcfptVhi 
eius, qnifubftituirur, &hocfcmpcrcocipiturvcrl>w 
affinnauHi3bvthfrcscfto,Titiura fubfticuo,& huiuf^ 
modi.&iutcnct Arc.F.ab.Port.&aIijin §.j. pcrillum 
tcx.InlHt. dcvulg.fpbft.Bar. Alcxan.IaCSocin.Rip & 
alij communitcrin L j. per cum tcxt.fT. cod. & h«c cft 
communis& rcccptafcribcntium fcntcnria, rationc 
cuius infrafcripcc conclulioncs difputantur. 

Prima cft,tQuid fi telhtor dixit^filium mcum h.r 
redcm inftituo, & fi h«rcs non crit,volo vt harrcdita- 
tcmmci Titiorcfticuac, nunquidiftadicctur vulga- 
ri$ fubftirurio , .in porius fidcicommillaria. & pro in- 
ucnicndahuiusconclufionis veritate, quatuor cxrac 
tcDodtorum confidcrandi funccafus. 

Pnmus ouorum cft.quando tdbtordixif.fi hftc» 
non crit, volo vt rcftituat hxrcditarcm mca Titio per 
fiddcommillum.&ifto cafuconcludcndum cft.luc 
fidcicommillariam.&non vulgarcm fubftitutioncm 
cHc,ita tcnct Guilid. dc Cun. in L prccibus. C.dc im- 
puber.& alijs fubftimt. qucm fcquuntur Alcx. Socin. 
laf Rip &ali; Do<ftorcs communiccrin d- Lj.ffleod. 
&moucnmr luc rarionc. 

Quotics in orarionc f aliqua,pars ambigua cft, cx 
ilb partc dctlarari dcbct, quarckra cft, & non dubia. 
Lvtrum,&ibi Bar. & Ang.fi:dcpcri.ha:rcd. fcdin hac, 
quavfuscftreftator, orationc, iliapars, volovtrcfli- 
f iiat pcr fidcicommillum, clara cft & apcrta, quod de 
fidcicommillaria lubiUturione inrcllcxit: crgo cxco 
dcbctillaaltcTapar$dccLu-ari,fi h.Trc$noncnt,vc in- 
tcllcxcrit, fi fpontc h.r.-cs non crir,arg.Ldcbiror.f 
ad TrcbclL vbi ilLi coditio, fi h.Trcs non crit, vcrifica- 
tur in inftituto inuite&coadcadcuntc. lic cciam de- 
bct intclligi in quarlhonc noftr.i. 

Solus Politus 111 tradatu Subftiturionum , in m«- 
tcria vulgans.in primaq.tcrtij quxfiti principalis, 
contrarium tcnct. & omiflls nonnullis .nrj^iimen- 
tis , & quibus ipfc rclpondct , duo rantiim argumcn- 
iatcfcrara. 

C i Primiim 
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Primum eft. Scnatu/confultum Trcbcluuiuin no 
^ia rAtiunc intrutluxir, vc iurrcs recufoiis adirc hxtt> 
ditatan.caailirc cogerctiir, iicndci^omiilanuscicbi 
tolibi fiiicicomido Fraudarccu[.UluiA potcrat,&pcr 
tot.tic.lfaH Trcb.lc»l in c]uxAionc nolhacii lucrcs rc- 
cuiat, nofraudaturtidcicomillarius fidciCommiUo, 
cu antcqua rccularct,nilul ci dchcrctur: rdiciu elKn. 
fub cacondicionc.li hrrcs n6crir,crgnn6 poteritco 
gi h^rcs iHc hxrcdiuccaduc,ar.l.adigcrc.$.quamui5. 
fr.de lurcpatronat. Huic fundamcnto rndcturjquod 
immo Ci hxrcs in pronolita quxdionc non cogcrctur 
hxrcditatcm adircdcoito hdcicommillo priuorccur: 
nam ftatim q> hxrcsreculathxrcditatc, ci fidcicomif 
fum dcbcmr.quia vcrificaca cft illa condicio, fi hxrcs 
non crit,lubquacrat iclichim.quarepoftquam iniU- 
ninis rcuifauic lnrcdiuccm, poicric togi a fidcicom 
miirarioiVt adcat,&plCKfcrnm, quia Sciutulconful- 
tum poft fadbim rccudboncm, cogic hxrcdcs adire, 
6c pro hac rcfponfionc facit tcx.in d.|.dcbitor.$.j. 

Scciidum Si vlpmum, fali;! omifTis, cft. Aithis no 
pdt ab co cafu iiicipcre, quo li cllci inc^-ptus dciinc 
rcr.l.Tiiio vfusif dcvfu.Icgxl.n61olum fmortcvbi 
Alc:c.col.io.nu.7{).frde noui u^^cr.nunciai.k-d li clVtX 
fidum in ccftamento fidric6mil!iim,nullM ibi li-Trc- 
dc inftituto, dcfinerer, ar. l.ncmo.ff! dc tcilam.cucc.f. 
antelix redis.Inftic.de le);ac.$.inprimis.Iuftic.dcfidci 
com.hxrcclErgoabcocafii non potcft inciporcdcbc 
ri, & fic non potcft inciperedcbcri fidcicommilliiin 
cx tcftamcnto co cafu, quo ncmo cx co fir hxres. 

IIuicrationirc(jx)ndctur,<]; immoin cafu noftro 
n6 indpit adius ab co cafu, a quo fi inc^ptus cllct, clc> 
fincrci: na fi rclidum cUct fidcicomilliim, hxrcdc re- 
culantch^rcditaremadire, nondclinic fidcicommil- 
fiim.lcdcogiturhxrcs.idire, Sc illud tdhtucrc: qtii- 
obrcm nihil prohibct , cur ab co tn hoc cafu incipcrc 
dcbcri non poffit . Et fi dixeris, conccpucft fubilmi- 
tjo fub gcnci ali conditiunc, fi h^rci non cric, & lic li- 
uccoa(!.lc,fiucl}H)ntc,quarc li hxrcs necljx>nfcinui- 
tusadcat, dcfinit fidctcommilIiim.Rcfp6dcturqu6d 
ca vcrba,fi li.irc$ no crit.vt tcftatoris voluntas fcruct, 
incclliguntur,li Ij^oncc h.crcs non ccit, vt in (imili in- 
tcrprctanmr in d. 1. dcbitor.f j.vbi fi hxredi inllituto 
rdichj fueritiegatum fubcacondidone, fi h^rcs non 
crit,intclligitur, fi fpontc hxrcs non cnt.vt ccftatoris 
fcructur volutas , Sciicccin propofito clt diccndum. 

Ex hisconftacargumcnta PoUti noobftarc: qti.irc 
^ comnuini & rcccpta Do^oruin opinionc no dl i «.- 
ccdcnduin,qiiod h^ fublbtucio,fi h^rcs n6cric,volo 
vt rcfttiuac hfrcditatc mca Titio pcr fideicomilllim, 
no dicatur vulgaris,fed fidcic6millaria,& vltra racio- 
nem fuprac^idam potcrisprobarcliacaUa rationc. 

Quotics conftai dc incncc tcftjtoris,ill.i dcbct fer- 
iiari, licctaliud vcrboru proprictas n:igat.l.n6alitcr, 
in pnn-fl-dclcg, j . fed in propofito cafu cx iiis vct bis, 
volo pcr fidcicommilliim reftituat, conftat tcftaiorc 
dc fidcicumillaria fubftitutioncinccilcxiin:: crguica 
obfcruari dcbcclicctilla vcrba,n iixrcs non crit, hoc 
farlan non patcrcntur. 

Etirtud quod dr,quod vcrbaifta, fi hxrcs n(')crit, 
in propufitu cafu, intcrprctantur, icicft fi fpotchxrcs 
no crit,non hct locu, qn inHitutus, cui co modo fub» 

cutu fiiit, pollct cc dlc lixres ab iutcftatOkVC in dt.&, 
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fi quisomif.caufi tefttim. natunecreAretur Eeg^ttut 
reltitucrcqiio calu iiu dlct hf rcs cx ccftamctu, ellet 
tn ab ir: : . lic vcrba iila»fi hqtcs nu crii,iigjiifi- 

cant.Hlc , [ . . 1 . L . L s noii crit cx tcftamcnco,lcxl ab into. 
ftaco, & lu dcclarAt Policin cract fubli.in d-q.j.ccrtij 
qufliti priiKipatis, & Ri^u in d.l.j. num. 1 1 1. &inQ« 
ucntur ilU hac ratiunc. 

Vcrba dcbct ftarc in fiia propria fignificarionc, Jla 
ab ca no c-ft rcccdcdu.d.l.nci aliccr.lcd vcrba ifta,fi has 
rcs ivo eric,propric iignifiouit ex tcftamcto,cu ad luo 
ccftioncm tcftamcntariam rcfvraniur, & non ad lcgi 
timam.i.5.Cdeimpubc.cS.'.ilijslubftitut.crgoinpro 
pofita qufftionc ob hac vcrboru pruprieiatc nuilo pa 
du cft rccxdcndij,& cii ifta dcclaiatione cgo ptrafou. 

Sccundus cafus cft, qii ceftatut dixit , li lixrcs non 
Cfit,vulu rcllituai lu icditatcm moTitiu,qunn vul- 
gariter fubftituo,vd llmilibus vcrbis vlus fuit.quibus 
^iilgarc hibftiiuri«nc cxprclViin nomiiut,& hoc coiu 
D.tf.in l.qiu:rcb.uur.f^dc milic.tcftam.dixit, lul>lUtUx 
rionc ifti vulgarc dle & no fiddcumillaria, qucm fc« 
quuii sut Alcx.SocIallKipa & alij in 1. j. H'co. & ibi ct 
Socin.in iidditiunibus. &: moucntur ifti h.u: raciuitc 

Qiiotiestclara cft & apcrta ccftatoris voluntos, vet 
bii alias ubhqtium & prccanij,dirctfhim ciiadit.Lqu^ 
rcbatur.rt'dc milit.cdlam. vbi fi vniucrl Jc fidctcoiu- 
milliim in ccxlicillis milcs olicui feccrit, &: dcindc to- 
ftamcnto cauerit eos codicillos vcllc valcrc in vun in- 
ftitutionis,infticucio,qux prccoria crat, dirccla cflici 
lur. fc-d in propofito cafu dara cft <Sc .ipcrta tcftatoris 
mcns, ^ vulgarcm voluit lubftitutioncni conficcrc, 
Yt cx illis vcrbis conftat,qucm vulgariter fubftituuicc 
go vcrba lUaalias prccaru & obliqua, fulicct vulo vx 
rcftituar.dircCla cu.idcre dcbcnt, 

Huic racioni I^olitus in Cuptidi^to ioco dupliciter 
refpundct,& primo, q> in cll.quj:rcbatur , cx pioprio 
miiirij pritiilcgiu,infticuciu,quf prccaria crat,chrc6U 
cfticitur. fcd in pagano lecus cft, cum ct li dirciftis vcc 
bisincudicillis rdiqucrithxredicacc, non niliin vim 
&lcic6mifti vdcat.l. Scxuola.fr adTrcb.H(C rnlio no 
cft tuta: oara bcnc fciuit Barculus,^ vtcunqj c6ftarec 
dctcllatonsmciicc fcmpcrvcfidcicoinillarta vaicrec 
iufticucia I cuilicillis a pagaiio f<idla.d.L Sc^uula,quia 
rcpugnat naturacodiciUoru , qux cft vt in cis dirc^lo 
cLiri vcl adimi h.xrcditas a p.«^.ino nu poffit. l.i. Cde 
CodiciL!i.pcu.InlliCo.tit.dccodiciLfecidicit,q»qucm- 
admndu inftitutio prccaria in ccKiicillis fatfta ainili- 
te,^(3 ibi h.Tredcinftitiicrcp6tiiirc<tlu, tlliciturciirc- 
da. vbi cuft.it iianc cllc militis voluntatc.cLi.auxrcba 
tur,ita cc in propofico inftuucio precarijs vcrbi$,in tc 
ftamcnto 4 paganis fada.vbi paganus dircdo pot hx- 
rcdcm inftituerc,dcbct dircda cffici, vbi lianc dli: vo 
luntatcm tcftatoris c6ftat, arg.L.i Ticio. ftldc vcr.obL 

Sccund6& vltimo nidct PohtHs,q> in d.Lquxrcba 
tur,manitvllaerat tdlatorisvolunras, ^prccariain- 
ftituiiu,(Urc*<fla cu.idcrer: in calii vcro noftro no adcft 
lixc ckra tcftatoris vuluias, immo pugiutia vcrba.id 
hibuit tcftator,cii dixcrit, volo vt rcftituai h^rcditatc 
Titio,quc vulgoritcr fubftituo,& tii vulgaris fubfticu 
tus cx nulli* manu vd rcltitutiunc, fcd iplo lurc h; re 
diiate accipit; Hxc r fifio miiii no pLicet , quia i mmo 
manifclla cft tcftatoris volucas, ci> vulacrit vulgaiiccr 
rubftituuc ex iilis vcrbts,que vulgariter lubft i cuo,ex 
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^utbus poftca (fcclaranturillaaiia vcrba.volovt rcfti 
tuat.Cumcnimin orationc duj:runcparics,altcra 
dubia vcl non inccllrcla.alccra vcro clara & apcrta:cx 
ea,qu.T dara cJl , d u bi a & n on in tcllcdla i n ccrprctari 
cicbcc.l.vtrum,& ibi Bar.& Ang.ff dc pctit.h9rcd.ncc 
obllat fi cum Poli to dixcris, cj; dicia Lvtrum.cum ibi 
notatispcr Bar. & Ang.locumlubcc, quando fumus 
in fcp.iratisdilpoficioaibus, & non m vnica dilpod- 
doncvt in calii noftro: quia rclpondccur idcm ct cllc 
anvnicadirpolicione, tum quiaratiodiffcrauixnon 
afferruntum ct quia hoc prob.iturinl.fi ita lcripmm. 
ix\m filio.fl.dcbonor.pollcll.(ccuniltabul.vbi lumiis 
in cadem rationc,& camen cx vcrbis clah$,dubia ora 
tionis pars dcclaratur , ita vc rcmoucantur cciam ili- 
<£lioncs lili dcclaracioni obfUnccs. 

App.ircc igitur cx przdidhs,qu6d relpofiones Po- 
lict njullo modo obllanc.quarciBartoli &aliorura 
opinionc non cll rcccdcndum.qu.nm probarcpotcris 
eciam rationibus iupra in pnmocalu indu(fUs. 

Tertius cftcafiis.qii dixtt tcllator,fi h.Trcs no crir, 
reilituo hxrcdttatcm mcam Ticio, Si hoc cahi BaLin 
i.huiDanicacisiCoLp.vcrrmirabilcdicam. C.eo.dixir, 
fubllitutionciilam non fidcic6milIariam,rcddirc6U 
cflc vulgarcm , qucm fequuti poftca fiuit Socin. rara 
in rcpccquam in adiiirio.l.j. n.cod. & Ripa in cadcm 
Lj.num.1 1 }.&moucncurilli. 

Pnm6, aiinties hfredicas abipfo tcilacorc in alt- 
qucm finc alccrias fadio confcrtur.dircda dr inllitu. 
tio,Bar.& rdiqui in LCcturio , in vltiauq.£de vulg. 
DoClorcs in d-Lprcabus. fcd hoccafii, manu quoda- 
modofu.itcftator confcrt li.x-rctlttatcm in fubftitu- 
tum,citm dicar,lvrrcdttatcmmcam relbtuo.crgodt- 
re<fladcbetdjd fubflirutio,&non prccaria. 

Secundo & vlcimo mouen tur pcr tcx.in Lqm indi- 
gnu.C.dc tcfta.vbi dicitur , ob inancs vct borii oblcr- 
uacione$,tndigntj elTc, in-icasficn tdlamcci volunn- 
les:&tdcoplacuic,inquicibi Imperacor, inlHcucioni 
hzrcdis no cllc ncccllaiiam vcrboru obfcruantia,lcd 
fiae di redis, tiue in tlexis vcrbts fiac,fcmpcr valcc, du- 
TOocoftctdc mcnccdcfuncli.fcd inpropoficocafu co 
lbic,q> tcllator voluit TitiLi fubllituercergo no eft in- 
fpidendu,quib. vcrbis vtatur. & fi tu dixcris cum Po 
lito,quodbcccdJ.qm indignum, vchcinftitutioncm 
quibufcunq; vcrbis confici, tii vult etia vcrba illa ellc 
apcrta ad cxprimendam cclbcoris voluntatcvt ibi,fi 
niod6,&c.Rridco,qj verba ilU,rellituo h^reditatcm, 
(atisdicuntur expnrocrctcHatoris voluntatem : ncc 
conftdcrctur vcrbum,rcllituo,quia &inricxis vcrbis 
hith. inlbtutio ibi admitticiu-, &ica cHcodudcdum . 

Quartus & vlcimus c^us dl.qn rellator dixir, Ci hf 
rcs non erit, volo rcdiruat hxrcdttatcm mcam Titio. 
&in hoccafu tres funt I>>dloru opinioncs, quaru pri 
iru cft,vt vulgaris fit.& ita dicunc BaL in d.l. Imnuni- 
ta{is.Alcxjn.& Socin. in addit. in iLI.).in j. q.princiC 
€od.& mouen tur illi ex duobus. 

Priraoarg.L intcr ocs, fecundu vnum intcllc(^um. 
ir.qui/atil(Lcogant. vbi verbum,rclhcuo, tntclligicur 
mrelhcutionetadU. itacrdldiccdum tnpropolito, 
vtvcrbum illu(i,rcAttuat,intciligacur in reHicutionc 
facli, & pr^fcrtim cu fint addita illa Niilgaris liibftitu- 
tionts vcrba,fi hxres no crit. Vcrii hoc nihil dhna, vt 
aiiimaducrtic Poltcus,n6 cA mirum fi in d.Linccr ocs. 
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verbum, rclhrao, fignificatfadh rclhhitioncm,quia 
harrcs h^rcditatcm accipic,vt ibi apparcr, quod no cft 
incalunofiro.immo prxfupponuncvcrb,ih.rrcdcin 
no attingcrc harreditatcm , quarc c-a nullo modo pot 
rcftitucrc:nam aut voluit tdUtor pcr hic fuam dilpo 
ficioncm fcriptum lu-rcdctn rcftitucrclurrcdiutcm, 
quia voluit iplitm cam capcrc , & tunc non etit rcfti- 
tutio fadh.fcd iurisquoqucaut hanc fuam dilpofitio 
ncmpr.ruidit tcftator, qiundo harrcs lu-icdttatcin 
non accipit,& tunc ncc fadh inftitudo, ncc iuris locu 
habcr.cum ncmo poftit rcftitucrc, quod non habuir, 
arg.l.tr.-idiuo.ir.dcacquiren.rcr.domin. 
6 Sccund6 & vltimo t mouentur. in dttbio ca inteiH 
prctatio fcmpcr cft facicnda, vt di iccta porius i ntdli- 
gatur lublhturio, prccaria. glofta coitcr apprubata 
in I.vcrbis duilibus. iTcod. & probai tcx. in tcrmiiiis, 
in c.fi paccr.dc tdlam.in 6.1cd hic fitnius in dabio.g,» 
illa vcrba, fi lurcs non ttic , induant hanc cllc vul^a- 
rera fubfticutioncm: illa ver6, volo rcftiruat,prccari5. 
crgoca interprctaho cft faciaida, vtdircOa |>otius 
intclligatur lubihrutio.quam prccaria. 

Huic rationi omilla Politi rcfpolionc.refpondcas, 
quod tunc hxcintcrprctatioadmittitur,cum&ver- 
bis & pcrlbnis conuenir,vt cxprcllc in d.c.fi patcr,dici 
tunfal in propofiro noftro lixc inrcrprctatio non c6) 
uenit vcrbis , qutbus tcftatorvfusfutt, cum precaria 
& obliqua fiiit: crgo intcrpraatio ifta no admittiturj 

Secunda vcro eft opinio Politi in prottiidlo kxro,^ 
hxcfubfticudo nullomodo valcac, &mouciurip(e 
hac rationc quia vt difpofitio valcat, tcftatoris nKns 
euidentcr cx vcrbis pcrcipi decL libcrtatcs.fl'.dc fidd 
com.ltbcrta.fcd cx vcrbis,quib.vfiis fuic ccftacor,cius 
mais cuidcntcr pcrcipi non poccft,cil incer fc pugna- 
riafinc,cumparcim dirwSa, pardmobliqua lublhtu 
lionemfigiuhccnc: crgo difpofitio non dcbct valcre. 

Huic rationi potcft relpondcri, (j. itnmo pugnacia 
vcrba no fint,fi rcdc .inimadutTUtur. nam tunc iii vl 
dinis voluntadbus vcrba rclpuuntur, cii .iliqucm lcn 
fumnohabcnc. fi vcro illum iubcaficnon rcijciucur. 
LH.Gdeharrcd.inftitucn.lcd verba,quib. ccftacor vfus 
fuic, lcnliim habcnt vtftadm in fiqucndopinioncdi 
ccrur , ergo dilpofido vidari non dcbct. ncc obftai d. 
LIibcrrates,quia ilb Icx in libcrtadbus loqiiitur, qiu; 
fuam naturam ab olijs fcparatam lubcnt. 
^,;Tercia&vIumaigimccft opinio,q> immofubfti- 
tudo illa fidkicomillaria fit , & hanclcquitur Ripa in 
cLlj.fub num.i 1 j.fficotL&mouctur luc raiionc. 

In ambiguaoradonc ca fitincerprecado, vta<^s 
podus valcac, ^ pcrcac, & minus a vcrboru propric ta 
tc rcccdar, qujm ficri p6c.l.iiuocics, &ibigLrt;df vcr. 
oblig.fed hic fumus in .rmbigua orationc, quia 116 c6 
ftacde qua fubftitutionc fcnlerit tcftator:crgo ca dcc 
ficri intcrpicutiojvtadus valcai, & minus vcrba im- 
propricnf quam ficri p6t,qdcnilidixcrimus, lunc 
lubihtutiont: prccoria dlc, lu no iinpropriabitur vcr 
bum,rcftituat,& adus valcbir,qiiia illa verba,fi licrcs 
no erir.intcrprctabuntur, fi ipCnc h^ics non cric,vtiu 
tU. dcbitor,in prin. in verf lu & cu.if. ad Trcbcl.& ica 
dV condudcndij, nam tdlaroriudilponcndo, voluic 
hf;icdis fadii piinirc,i).i inftituciat h^rcdc, & li quidc 
hojrcs ha'rcdi;.itcadircr, voIiiitiphnnh.trcdttatc(»- 
^fcqui; fmautcmca rcpudiarcc &ficiniuriarcftatori 

C } infcrrct. 
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i n ferrcr, vol ii i t hxrcdc i fitlcicom mi !?ario cogcd u m 
enc adirc Ii5rc<lirarcm,& cam rcftif ucre . Sc Iirc rc ve 
r.t vidctur ftiillcmcns rcflaroris, citmdicat, Titius 
h.rrcs ello:& fi Titius lixrcs non crir,rcftituat mcam 
h«rcditatcm Scmpronio.<]tialidicat, ii mihiiniiiria 
fcccrit , rcpudiando hxrcditarcm mcam , volo vt in- 
uitus lit hjrrcs ablvjiic vllo commodo. 

Sccunda concluJio | cft, A n pcr i(h vcrba, Titiu m 
inftituo.&M^nium (iibftitufj, intc|[i|;jrurconccpta 
vulgaris rublhiuiio ranttJ?In hac qo.rftioncduirfunt 
prtncipalcs DoCiorum opiniones : Quirii prim.i clt, 
quod inttnigatur vu!j;.'iris taiittim fubftirurioconce 
pra,iratcncnrgl.Par.U.il. Paul.de Caftro, Alcx.Iaf.La- 
ccllor. Galiaub, num lo.Alci.ir.num.TO. Forrunius, 
num. I 9.& alij communitcr in l.Gallu$.f .;.frdclibcr. 
&poftluim. Barr.fubnom i i in vcrfi.fccundoopjx»- 
ncid prJcdtcXtj&Iaf.nu /4.11 1.Ccntuno.ff'dc viilg. 
&pupill.lUrt.inl.Ludus, nuin.io.&ibi Iar.num.i<>. 
fr.cod.P.iul.dcCallro, in l.fi.C.dchircd. inflitucn.& 
loan.delmolainc. Rainutius,in marcria pupillaris 
fubrtirut ionis , cxrra dc teftamen. & h.rc ci\ commu- 
nis & rccepta lcribcntium icnfcnti.i , quam tcncnt ct 
Puht.in tradatu (ubftitut. in matcriavulg.iris, in no- 
tiaqurftione tcrrilcju^rfiti principalis. &AlcTan. in 
conll. I {.nuiTi.4.vol.4.&mr>urntiir tftiet tribus. 

Primnpcrtcx. ind I. Gallus.fj. rccundtitn vnum 
intcllcdum. Huic textui rcfpondcrur.quAd vcrbnni/ 
(bbftituo.ind. $.). non continCr litkicommillari.im 
rubftitutioncmiquianon notcrartonrihcrc ca ratio- 
nc.na pofthumus nepos iJi-oinftitnitur, nealiis prx 
tctitus rumpcrcr tollamcntum, li contingeret Hlium 
prrmori viuo tcllatore, Po^res in d.l.Giillus,tn' 
Dfin & vltra cafum (ialli , tjui quando fubftttutio 
ntfubconditionc, li hhus inl^itutus dccellmt viuo 
teftatorcpofthumus eo iure mftitui uon potcrar,ncc 
fclinqui pr^tcrquam timloinftituttonis.l.itafamc:i. 
$.qui ropatus.fr..id Trel>cll.& Alc.t.in l.inrcr cftcr.i.rt". 
dc hbcr.& jM^ftlmm.vndcnon potei^arhabet^ locum 
fidcicomnullari* («ibtHfutio, c\im illa nuniptain lo- 
cum habcar.nili cil adira fiicrit h.rrwlita5 , wl h.ibca- 
tur pro adi txl. non iiiftam. Cad Trcbcll. E( li dixcritf 
cx mcnrcPoliti hanc telponftoricm nonobfcrc, e» 
coquta hilliim cft poftluimo pei' hdeicotnmiiliiin re- 
linqui non pollc, nam conrrafiutn probaturin l.pei»> 
flidc l^j».|.Rcrpondco, Conlllium Galli introtluchirn 
fiitt,ne rat ionc prarrci itionis per ne«otem tcftainen 
tum rumpcretur;& certum cft, quod eo iurc antcc-iS- 
liliumGalli nihilporeratrclinqui t>ofthumo, &poft 
illudconlilium , co cri.tm iurc, adhocvt pofthumus 
pra-teritusnodiccretur, neccllccrar,qu6d tituloin- 
ftitutionis.non liti ' ' <cu fidcicommiftl, rclin- 
qucrcrurpollhumt. , >, d.$. qiii rogatus. viidc li 
perfideic«imiirum incaluGalli pofthumo rclinquc- 
rctur, conllliitm Galli locum non lubcrct, aim poft» 
humus taiHjuam pr^tcritus pollcr tcftamenmm rum 
j>erc.& pro|if crca ciim in d. f j.fubllimtio (i t facla (c- 
cundiim G.i!li confilium.non mirum cft.li ibi vcrbii, 
fubrtitiio,dirc(ibim vulcarcm,& non precariam lub- 
ftirutioncmcontinet. Nccobllatd.I.jicn.quiaibin6 
dictrur,quodfccundumc6lihuniGallipcr fidctcom- 
milHtm ponhumorch<fHi circt, fcddicir, quod poft- 
humo Irxrcdi inftituto fidcictxnmilliim dari pot^ft. 



ideft lcgatum.fcu prarlcgattim, \xihi i^lviTi & DoAo^ 
rcs dicunt, & hfK- nos non ncganuis: nam poll confi» 
lium Galli cum pofthumtts lurcs inftittii potcrat, vt 
ibi textus dicit ,non mirum cfijli .iliqnid itgari ctiart 
ci potcft.& llc vidcs tcxtum non diccrc.quod pofthu 
motituloctiam lcgatircufidtKommifri coiurc.ad 
h<K ncdtccrettirpt-ifreritus,aliquid rclinqui poteratj 
{txi tantutn dicit, quod pofthumo hxrcdi iiiftiruro fi« 
dcicommilliim dari (>otcft. & mo*l6 cx didis iftis in» 
tclli'.^itur fuperior rdponlio, quam vcramcllcpnto» 
pro qua vidcas Paldum in «l.l. luimanitatis, num. ^4. 

Sccundo moucnturpcr tcx.in Liam hoc iurc.ri.co. 
4bi,in vulgarcnnrantummodo cafum fadlam vidcri 
fubftiturioncm Scticrus & Aiironinus coftitucrunti 
Huic tcxtui rcff ondctur q> loqtiitur in libcris, quib« 
Tcllatorem non pnrfumituradimercvelle itaftatim, 
quod cis rclicbim fuit,& dcbctur iurc natur^& idco 
ij|avcrbanondcl>cnrfidcitomintlliim imj>orrarcco 
cal'u,quo inftitiitus filius hircs crit, cum non eft vcri 
limilc parrcm ita filium inftitucrc, vt ftatim tencatur 
reftitucre, &prarfcrtim cu (it in primogradu. & licc 
refponliodclcruit tftiam (upcnori primo dind itneit 
to , vcrum hxc ic(i.>on(io mihi nonplaccr pioptet 
*aiionim ,quam refrram in tcrtio fundamcnto. 

Tcrtio&vltimomoucrur.In ("ubftitutionibus ca 
Icinpercft fiicicndainti.Tprctatio,dHmmodo carunt 
■vctbis & perfonis inftitutts conucniat , vt lubftituiio 
dircila intclligaturpotius quim obliqua.c. lipacctv 
<lc tcftam.in 6. fi:d in cafu noftro vcrba fubftiturionit 
■verbis&pcrfoniscoueniunt , vtvulgarislignificetut 
fubftitutio.vt clarnm cfh crgoeaeft interprctatio f»f 
Cienda vt potius vulgarisdircda hiblhtutio.qufi obli 
qua in calu noftro facli elli; intelligai . & pcr luc ii>- 
ncmrcmoucturre(ponlio fac):a (upcrion Fundamcn 
To: nam idcoibi vcrbum, (ubftiruordircttamtibr 
ftitutioncm &n6obliqaam llgnifijat, quia in dubio 
iSi ltnij>er cft facicnda intcrprctatiu, vt Iwbftitutio di 
teih iurelh'»af,potius q obhqua,& 116 illud cft inirol- 
datli rationc filioru.vt in d.c.(i patcr,apcrrcprobat. 

ScLunda cftopinio iiipcrioric6traria,qium tcncc 
Bal.in d.l.luimanitati.s,num. ( ^.N-bi dtcit lianc fubfti^ 
Tiitio*>em, fidcicommillariam ctiam (ul>ftitudona|ft 
lignifivarcqui moucrur hoc fttndamciuo. 'i' 
Vcrbum , fublHtuo, cft vcrbtiin communc, &m» 
(pfyHa fiii propnctatc&ctiam dcnominationccon» 
prclicndit non (blum cas fubllinitioncs, qua: antcac 
quilitioncm hcrcditatislocum libi vcndica:ir, qualit 
«ft vul;3ris& reciproca,vtin d.l.iam hociiirc, &hrre 
perrotmn illum titulum.&per totum I(ilht.& C.co. 
redctiain comprehendit cas (uUhturioncs, qu.T poll 
aditam hxrcditarem vcndicant ftbi iocum , qu.-ilis eik 
fubflitutiofiddc>"iinilT,iria&diredla milttaris &pu- 
pillaiis.nccnon cxemplarit, vtprobaturin l.gcncrali 
■tcr.Cdeinftiru.in l.mihtesctiam,iii vcrbo, (ubftitue 
rc.fTdc milit.tcftani.in prin.Iiiftit.d-* pupiU.in vcrboi 
(ub(li(ucre,&in $.qua latione, in vcrl>o, ("ubftitucre, 
<od. tit. & in d.l.prccibus, in verbo , fubftituit. fcd in 
cafunoftio liibfiinitio c6a.ptahtitptrhoc vcrbnm 
communc, (iibftituo: crgo(ignilic.wdirctbm,&(i< 
vul'Tarcm &fidcic6niillariam (ublbtutioncm. lirin* 
ginar hoc funilainC-tum. Subftiriitioncs & ti-ilameu» 
larius funt intv^rprctanda. I.in tcftatnctitis. (f de rrg. 

lur. 
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ftir. ergo fubdicutioiria , cmn poflit multiplicircr in- 
tcllii;ii tichct in untncin calum iiitclligi . 

Vcrumliuic fuiulamento pollumus rcrpomlcre: 
nam lia^t vcrSum, (ubftituo , tlircdl.im vulgarcm , & 
fidcicommilbriara lubilitutioncm Ir^nificrt, tamcri 
ex lcgis uucrprctationc m dubio vulgarcni & noobli 
quamrubfbtutioncdenoiar, &hocquia vcrbain du- 
bioiniclligunrur pcr prius , & non perpoftcrius.I.^.f. 
qui in t pcrpctuuni.fl.lia!^cr vcctii;.(cuauphytcu.pc 
rar.lid prim rua (ubllicucio c(l vulgaritjSocin.in rub^ 
ft'dcvulg.&:probatur ind.l.pcccibus,(S:in d.LLucius. 
Erg-^ liccc vcrbum.rubllimo, aptum lit comprehcdc. 
reijm (ideirommillariam, quam vulg.ire, ramen po- 
tius viilgarcm vtpoce prim.tiumdcbctcomprcheiic- 
rc.quim (idcicommillariam.Itcm hoc cft.quia intcr- 
prctatiofieri debe: vt valcat pocius talis (ublhrutio 
iuredirei^o, quim uire (idcicommi(Tl, ciim verbis & 
perfonis coucniat d c.(i parer » de fe(bm.in 6.&: itcm 
tft, quia indubio vci ba intclliijcnda (uncin (pccic,& 
non ingenerc Lhoclegarura rt.dc lc». {. & ibi Bart.5^ 
AlcK.inrub.ft("ol.m.it.num.i i. Vndcverbum,("ubfti- 
tuo,dlintcIlij;cndum, quod vnam fpctiiicam fubfti- 
tuiionem comprchcncLit.Sf non in gcncreplures . 

Et cum Baldi fiindamentum non (ubliftat, ego 
non recedo a prima &:communi opinio.nc, qux opti- 
in^ ex (upcrioribiis hmdamcib prob.ira Fuic. &aadas 
quod fi iile, cui fada cllctdlCki iublhtutio per illa ver 
ba, Titium inrtituo, *:Sciuin fublbtuo, dlcf impu- 
bes,<Si: in potclbte tdUtoris , comprehcdercr nalum 
vulgai-«m , fctl etiam pupiliarcin exprcl&m . it4 tenei 
Bar.ind.LCcnturio,(iib num.j i. in ver(k.("ecrid6 op- 
pono ad pr^xiicUrtidc vulg.cSd pupiLqucin lequuntur 
ran.d«Claltroind.Liainho(;iiire,num.j. ind l.prcci 
bus.mim.i i,&inI.li.C.dch cred.inftit«en. Bal.ind.L 
hum.iintaiis, nuin.j4. Alcv.in d LGaIlui.<>.;. in vcriic 
prxdi<:.iisadde,&: Fernandus Valquius in trailLde (uc 
cci^progreilii, 1 1 b. i 1 1 . i n ri t.de (u bll i r.honorari) s , 
num, f.cumlcq.&hb.i. J.iS.in tit.dccompcndioli 
fubilirutione, nuin.^S. 

j Et mouentur i(li ad id probandum primo per tcx. 
ifi^d.l.iam luic iur::. vbi liaDefur,qiiod quando vcrbu, 
lubftiiuO|adi)citurreciproc«lub tirunoni , &illa fiu 
cia lit duobus impuberibus in poic:latc cxiftcntibus» 
tunciHacomprehcndic vulg.ucm & pupillarcm fub- 
(bturioncm t ergo eodem inodo, quanao ("ubJVitiitio 
fit per hoc vcrbum comniunc,Tiiium inftituo,& M{ 
uium ("ubrtituo, coroprchcndit vulgarem , & pupilla- 
tem> cuin iii vtroquc calu tadcni lit ratio , & rationit 
diucriicas daci hoc in cafu non potell. 

Moucntur fecundo pcr tcxt. in l.(i pater filio . (F. de 
Tulg.& pup.\ bi ini^Hihcri iiraplirircr (icla fuit lubfti- 
tutiopcrvcrbum>lublHtuo,quod dbcommunc.&ta 
tnen tcxrusair, pupillariterliibftiiutioucm factam vi 
dcri.cftbcncvcrum,quodilletcxtU5, fircdcconlido- 
rctiir , non bcnc probar,& proptcrci in co nullum 
f«:io ixindamencum. 

Tertio& vhimo probanirper tex.n il.c.li p.ircr,dc 
teftam.in 6. in vcrfic.prrmilIx.ibi,dirv't U'dcbcat in- 
tclligipupiUarct,vbifubltitutiofadki hiit pcrverbu 
communc,& tamcn fit intcrprccatio vt comprchcd.xt 
non vulgarcs tantum , fcd ctiam pupillares , id quod 
|»tobatur ratione. Nam.cum in tcrmini» illius tcxtas 



ATrbii coe in fubftitntionc (ir appofiriim, nep.vi non 
porcft, qiiin infpcda fui propricrarc coprclial.-.tom- 
ncm liibftitutionis ("jKcic. ntc vlla ratio rttldi poirft, 
proptcrquam proccdamusadcxdudendam pupill.i- 
rem ("ubftiiutioncm, qu.TfublliruriopnpIlaiisvtilK- 
limacft impubcribiis primo nominaris.l.cxtribus, 
cumglofla.C.dcinoffic.rc-'bm.L(i pupillus, in verbts 
vtilitatcm impubcris . ff! dcacq.hircd. vndcliccrali- 
quandorccedamusaverborumpropricfatc, nevide* 
rur fafta fidcicomi(lariafubftituno,qu^nocrf ptiori 
nominato,vt in Lcohjcrcili. $ cu fili.r. (Tdc vulg. & (ic 
fiatinterprctario,\tvcrbum,(tibrtiruo,comprch(rilat 
vulgarem.non fideicominidariam : famen nunquam 
dcbcc ficri intcrprccatio,vt di;linacd>prchemKrc nn- 
pillarcm fubftirutioncm: ctc.um.quod vcrbiim.dilv 
liituo, comprchcnd.ti li)bm vulg.irfm, non cri.nn fi- 
dcicommilIiiri.tm, idcontra vim vcrbi rcL-q^fnm eft 
fauoreinftifufi,ne graiutus fideicommillb vidcatuR 
qux rafio non folum fu.idcr,ffd cogir nos intclligori', 
vt talc verbii comprehcndat no ("oltim vulgarcm , ("cd 
ct pupilbrcm: tum vt vcrbi proprictas fcrlicfwr.tuni 
eriam vtvrilitas impubcris fubftiruti non impcdia- 
tur, &cum hac opinionc cgo pcrtranfco . 

Et hicfubftituriopupilfaris, quarcdmprchcdifut 
fubhacfubftitunone, hoc modoconcepra, marrem 
excl«dit,ita fcnet B.vrt.in.Lfi arrogaror, propc fincm. 
ff.dtfadoptio. qucmicquunfur Alex.ina.l.Gallus.jj.j. 
& Fernandus Va("quius in t racl. de (*iicce(^ progicdii , 
lib 1. f I f. in rit dc(iibftif.honOfari)s, nu.8.&lib.i. 

iS.in tit.deCompendio.('ubftitut.num.4?. &itadl 
<oncludeiidum , licct Cynan d.l.precibus, cotrarium 
tenMt,&ibi Guil.de Cun. dicatconcluiioncra i{l.im 
veram c(lc,(i in fubftitiirionefada fiiit mentiodc pu- 
pillo: nam(inchacdilhndione,c6clulio(iipcrior cft 
vffa,<]uv probat ur primo per tes.in d.c.fi patcr. Secii- 
do cgo cam probo liac rationc.Exprcda pupilLiris ma 
crcm cxcl:idir.d.c.(i pater. (cdilla pupillaris, qu.Tlub 
hac fubftitutionc comprehenditnr, <iicitur vcrbis gc- 
nccalibus cxprdla, vtprob.ibo: eT^opcrcam marer 
excluditur . Miiiorcm probo. Vcrbuni,fiibftirao,cft 
vcrbumcommunc&gcncrale, &de(iiipropria (igni 
ficarione t\>mprchcndit non folnm eas fuliftiturio- 
nes,qusantcacqui(irionem ha:rcditaris locum libi 
vcndicanr, qualis eft vulgaris & rcciproca.d.l. iam lioc 
lure, (ed ctiam comprcnendit cas fiibftitutiones^quc 
poftadiram harrctlitatem vcndicantlibilocum. qiia- 
lis cft fidcicommillaria ("ubftiturio, dircda miUtaris , 
pupillari';, & cxcmpIaris.l.gcncralitcr.Cdcinllitut & 
(ubftitut. icdin quarftioncnoftraadcft verbum,(ul>- 
fticuo:crgo (ub ea comprehenditxircriam pupillaris 
fubftitutio vcrbisgcneralibus cxprcfla, &cx proprie- 
iateverborum,& fubillonim gencralitare conrine- 
tur.& hacrationc pupillaris,qui fub rcciproca ("ubftt 
cutione confincrur.matrc ctiam cxcludir.gloll.icom- 
munitera(>pi-obafa inLLuciiis. ff.cod. nam nullaalia 
rationcdc(cndicommend.iricj; pordlglollaill.i, nili 
quod illa verba.vos inuiccin (ubllinio, luntvcrbaco- 
niunia , aptaq; ex vi comprchcnfiiu , omnes fiibn itu- 
tiones comprehcdcrc, idcoq; omncscoprehcndant. 
nccillc calus a noftroquicquamdiftcrt.prrtcrqujm 
in plur.ilitatc numcroq; pcribnarum , acqucdincrrit 
numero tantum, vel tanqiiam plures , vcl pauciot cs » 
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vcl nnquamplus minus noti diflcriitu in Ipccic. 
1.(1 grcxJ.crcgc.!i'.dc leg.j.&; LgrcgctiAlc lcg. i . Lfin. 
ffldc funiio inftnido. 

Sujicriorcm prima conilufioncmtdccLira nopro- 
ccdcrc, ciuando m (ubitisudunc aiiicdum dlcc oli- 
quod vcrbum dcnouns trat^um ccmporis: vt quia di 
^um fuit , quandocuaquc filius racus dccdlerit fine 
filijs,rublhtaoTttium, nam litafubliuutio dicitur 
com])cndiotaconcincns ncdum vulgarcm, fcd ctiam 
fidcicommillariam poH: aditam hxrcditatcm.proba- 
nir in c.RainutiusjCxtra dc tc.lam. & in ch patcr.co. 
tiT.lib.(;.&notatur in didaLprccibus, 6i:in dtctaL 
Ccnnirio . 8c hxc cH vcrifrimaconcluiio , vt tnFia iuo 
locovidcbimus. 
Q Tcrtia&vltimacftquiftiolalijsomillis, niiquid 
in dubio przfumatur tcftatorcm plurcs hxrcdugra- 
dus faccrc voluillc. Excmplum, Dixiin tcftamcnto 
mco , fi nauis cx Aliavcncric, Titium mihi hxrcdcm 
inftituoi&ilnon vcnerit,inftituoScmpronium:nun- 
quid iftc Scmpropius dicctur fubftitutus , an vcro in 
primogradu harrcs inftitutus/ Vdhtas cft m.ixima» 

3uia li nos dicimus ambos dlc in primo gnidu harrc» 
csinftitutos,ambopotcrunc bonorumpoilcftioncs 
Tccildum tabulas pctcrc, &pctitio iUi prodcrit , cuius 
conditio cxtitcrit.L x.^.fub condicionc , & $.dcrcrcur, 
& lub conditionc.ft.dc bonor.poftcr.rccund.ubul* 
fi vccbdicimusTuiuminftitummclIc, Scmpruniura 
fubftitutum, iolus Titius potcrit Bonorum poftclTio- 
ncm fecuiidum rabuLis pctcrc, cum quandiu fpcs ell 
cxprima mftitutionc adiri harrcditatcm , (ubftituco 
non ntlocus.l.quandiu.ft'.dcacquir.hxrcd. &(icappa 
rcchancquzftionemvnhcaccm concincrc. Incaigi- 
lurduxuincDoiflorumopinioncs, quaru priraaclt, 
vt ambo in primogradu inftituti ccntcantur , & hanc 
iequud Tunt Pctr. loan.Fab. Arct. <S»:ToIIcnt. in $.j. io 
glolTa in vcrbo.gradiis, Inftic dc vulg.lubihtut.& rao- 
ocnturifticxplurihm. 

IVtmopcr tcx.inLLucius Titius .ftlde iixrcd.infti- 
lucn. ibt prohatur quod quandu (limus in dubio^ an 
dilpolitio cciWcatur inlluutio , (cu (ubftiiutio , ca tir 
intcrprctauo vc inlticucio cc(iacur,vt ibi circalincm. 
Scd nos in quxllionc noftni lumus in dubio, an Scov 
proniusinltuutus,l'cu (ubftiiutu^ lictcrgocainterpre 
tario ticri dcbec, vt inftitutusccnfcaiur & non fabfti- 
tucus. Huicccxcui cx mcnccTollcncini &aIiorura ro- 
fpondecur, quod duicrius cil: cafus d.L Lucius Titius t 
quacftione nuftra : exco enim tic iUa inccrpretacio 
ibi,vtinftitutioceiircarur,quiaita(aipturatcftamcn 
ti innucbat, vt ibi,Ud tccundum fcripturam teftimc- 
ri. ergo ^ contrano (cnl'u,li hoc non dcmoftralli» fcti 
pmra tcftanicci, ca intcrprctatio cilirt admilTa, vt ful>- 
ftitutiodiccrctiin nam Marcclhi&diccbat in oblcuro 
dlc,an illi cftent inftituti.vcl (iibllituti, tamcri Cecunr 
dumfcripturamtdhmcntiinfticuEi dcbcnt inteiligi: 
vndo fcaindam tclhmcnti (cripturam dctcrminatio 
fit co qitod ca incdia;c i/olcuritas ilia fiiit dariticaca, 
ita quod cx voluntatc tcftatoris inltituti dicuntur. cr- 
goli illaobfcuritisrcmaniirtcc, quiapcr (cripturam 
tcft.imcnti dara rcddita non fuiftct, vciquc prxfume- 
rcntut fubftituri vdntm iafticuci, lcd fcriptiira tcfta- 
incnti inpropolito non inducit,vt hxc Scmpronij 
fubftitutio, fit iiiprimo gradu inftitutio , crgo cadc- 



bct ticn inicrprctaiio , vt (ccunda llt inftitutio , vd 
fubftitutto. 

Sccundomouenturper tex.in l.li cc(blum.$.fi.fndc 
hxrcd.infticucn.vbi dicitur,qii6il fi plurcs inftitutio- 
ncs in cadcm rc lub diucrtis condinonibus fucriiit lii 
^bc.prinu corum condidonum,qux cxuterit el\ iila, 
quxopciatur, vtibi: lidinquxftioncnoftrafubdi- 
ucrtis condidonibus,immo contrarijscodinunibus, 
in cadcm rc plurcs inftituti funt Iixrcdcs, crgo quxil 
larum conditionum prior cxtucrit, opcrabitur, vt in- 
ftuuiioncm producat. Vcru hic tcxtusniiulprobar, 
qtiiacx co omncs inftiiudoncs in cadcm re fub diucr 
iiscondidonibus fz^in d §.fin. ccnfcntur in primo 
gradu fad^, quia vna no fucccdit in locum altcriusi 
cum illx coniudoncs non lint cont rarix,lcd diuerlx: 
vtputa,fi nauis cx Alia vcncrit,inlhtuoTitium: ll P6- 
tiicx I'cru(iam vencrit, inftituo Scmpronium , his vcl 
fimilibus modis erat h£kx inftitudoncs in d.$.fi. cum 
fub diucriis coditionibus fa(fbc flierint, vt tcxtus ait : 
fcd fccus cft in cafu noftro , quia \Tia inftitutio fucce- 
xlit in locum altcrius , cum fub contrarijs conditioni- 
bus ta<flx (Int. dixit cnim ccftator, (i nauis ex A(ia vc- 
ncrit,inftituoTidum:fi no vcncrit,inftituo btmpro- 
nium. ccccquodiftcScmproniusiucccdit inlocum 
Tidj cocalu, quo nauis cx Afia^o vcncrit, quarc ful>- 
Ainuus dcbct appcUari , arg.l. 3 , C. dc intctdic. mair. 

Tcr tio & viti mo mou cn t ur . Su bfti tu ti o li nc inlh- 
tudonc eftc non potdt.l. j.f .fi.ffico. fed fi Scropronius 
.'uimittcrcturadnxrcditatcexiubftitudoncifta (ul>- 
ftitudocilct lincinftitutionc,vt prol>abo. crgodiccn 
dum cft,ipl'um non cx fubftttutionc, fcd cx prima in- 
ilitutioncadraitti.Minorprobatur.Codiiio nihil po« 
nitin clIcantcciusaducntum.LfiquistubcodiDone. 
fT.li quisomifxau.tcftam.i.non omms.ftili ccr.pct.tcd 
inftitutio Tidj in cafu noftro fub conditionc facU 
ftiir.crgo antcquam cxiftat.no dicitur cfti: inftitutio . 
lligiturnon cftmftitutio, crgo Scmpronij inllituuo» 
1'ubth'tano (hci non potcft.Hxc ranonihil valcr.quia 
vt lubftuutio ficripoifit, non cxigiturpurapr.TCCtlcs 
inlcif iiuo, (cd (*u/ncit fi conditionalis prxccdat, vi cft 
tcx.in d.L(i tc (bium,in prin.fT. dc hxrcd.inftuueiij^r^ 
tcrcaedamiiinftitutionon valcatiUmeniubftitutio 
valct.1.) . $.fi.ft'.dc lib.& pollhum. 

Etcumiftaopinionullaoitacur iegcvcl ratioBe* 
ciii rdpondcrinonpoftit, idcoaltcract^opiniolupe- 
riori contraria,quod immo ambo non ccnlcanrur \iq 
redcs inftitud, fcdaircrinftitutu$,altcrver6fubiUtu- 
tus, &hanc ("equuti func quidam rcccntiotcs rcliii 
per Tollcndnum in d.$-j.qui moucncur . 

Priinipcr tcx.in L(i ita ('criptum,in prin.^Tdc l>on. 
poft.'l(.<cundum tabuL Huic tcxtm duphciter rcfpode- 
tur : & primtsquod cafus illiiis Icgis diucrfus dl ^ c*- 
funoftro.ibicnimindiucrlisrcbus fucrunt inftitu- 
tionesfiidb;, lucwrbinvna cadcmqjrc fad* funt. 
Vcrum hxc foludo nulhus dlmomcnti,cum null^ 
diucrlitadsraciooffciatur. immovidccurpodusdic£ 
dum , qubd quando in eadcm re fiunt inllirationcs , 
magis dcbeat alcera infticuuo, altcra (iibftuudo clli:» 
cum .-iltcra in altcrius locum liicccdat , argX i . Cdc 
intcrdicto m4Crim.quain iiuado fii in diaerlis rcbus. 
Sccumib rclpondctur,quoii hcet is qui potcft dici in^ 
ilicucus,dicarur fiibfticutu» ibi,non tamen dici poted 

vcri 
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Tcr^ rubAinitus: cjaia cx quo ill^ inftitu tioncs iio pof- 
rantcnncurrcrclimul , quiaiub cunrrahjsconditio- 
nibus fiiix funr, dicaimir ic haberc tanquara inllitu 
noSc fubfliturio, c]u.Tnmul concurrcrcnun pulliint. 
l.quamiiu.U i. ft.dcacquir.hxrcd. non quod vcrcillc 
iiibliirutus dicatur,qaud probatur,quja vbt c(l locus 
iubllitutioni,cd!atiu5 accrvfccndi.l.^Tiica.^an primo 
itaquc ordinc.C.dccadiic. toUcn. fcd ibi quidcm lub- 
ftitutiis conlcv^uituralijm portionmi pcr iusaccrc- 
lccndijVt cxprchc in finc principi j dicitur, crgo (ahfii 
tutus prophcdid non potcfl.Hxc quoquc folutio bo 
nanoncA, nim indubiopra-rumcndumiir,Iuti(con 
iuitum propricloquutum, arg.Lnon alitcr, in prin.fF. 
dc lcg. i . Ncc obHat illud, quod ({icitur dc iurc accre- 
iccndi, quia in hocdccipitur in tcrminis Tollctinus : 
nam vcrum cA, quod quadiu lucus iublhtutioni , 
ccllat ius accrciccndi , quia colixrcs cxcluditur a Cub- 
itituto , (cd lamcn in fubftitutum bcnc tranilt lus .\c- 
crdccndi , Sc ci portio accrcfccrc poccil , vt cft tcxt.in 
Lcum fiho.$.ii.iicod.l'cd iniil.lt italcriptum, nondi- 
citui fubltitutus cxcluih h coharcdc, lcd quod fublb- 
tuto accrcfcit portto : crgo nihil ei\ impcdimcnt o, vi 
isfubditutuspropricdicatur. Prancrca rclpondctut 
criam.iilco ibi locum habctiusaccrdccndi in lcxtan- 
tc,quia vacuuscvtitit, <Si:liclocuin liabuitinlhtutio, 
£c aon fubititutio , & hacdecauia accrclctt Scmpro- 
nio, A:Titio K,rrcdibus inftitutis . & cx iiis ap|xuec^ 
Ji^ lcx adhuc obllat contra rcccptam opinioneni . 

Sccund6&>4dm6mouecur. Vulgarisfubltitutio 
non lolum ficri porcft pcr illa vcrba» li h^rcs non crit, 
lcdctiam ficn potcit lub cxprcllionc vnius tatum ca- 
fus & eucntus, 8i dc^^us taUs cal iis , fiuit cdc locum 
fublHcurioni: vt cxcmpli graria, fi dit^tiim fit, fi poHhu 
mus natus non cht , Titius hxres cfto : li pofthumus 
nonnafimtur, Titius diciturfubltinitus.i.n.C.dcin(l. 
& fubd. fcd in ca(ii noHro inftitutiu fuit h£hi (ub cx- 
prclTioncvniiistantumcalus, nam fuitdi^tiim.fina- 
uis cx Ahavaicrit,Tmus h.Trcscfto:&linon vcnchr, 
Sempronium inltituo: crgo proptcr dcfcctum pri- 
nu calusfacitcilclu'.:um Scmpronio ,&fic fubllitu- 
to: nam qucmadmodii quando dicitur, fi poilhumiis 
natus noncritjTitiusluercscfto, Titiusdiciturfubfti 
tutus,cum fuccalat in dcfcctum pofthumi : ica ctiam 
incafunoftrodiccndiuneft, Scmpronium fubftitu- 
tum dici, cum in <lc-fcCliim conditionis &i fic vnius ca 
Cis fingularis &: Titij (ucccilac . 

Huic rationi rcfpondctur,namcxcodicitur fubfti 
tutioin d.l.fi. quia prxccdcbat firmahzrcdis inltitu. 
tio, nccfiil^icnrlcbacuraliquaconditione , cum paccr 
polHmmumlibiluircdcmlcripferat: fcdfccus cftin 
calu noftro, quianon prxcedit firmaharrcdisinfticu 
tio , fird fulpenditur condicionc, cu dixcrit.fi nauis cx 
Afia vencric, Titius fit hxrcs. H.tc fotutio mihi no pla 
cct,quia ctiam li nonprxccdat Hrma&purainltitu- 
tio, adhuc tamc i!la alia inftitutiu dicicur fubftitutio» 
vt mfra probabitur.l'rxtcrca dico, quod in d l. fi. non 
prxccdebatfirma inliitutio, icdpcndcbata natiuita- 
icpoftliumi, qucmodmodumincaiu noiti^opendcc 
inltiturioab cucotu conditionis,& ex his apparcc, 
quod adiuic hxc duo fundamcnia vrgcnt. 

Egofic has opinioncsconcordatcm. Autinftiru- 
tioncs fub contrari|s conditionibus f»i3tx lunt , vt cA 



cxemplum fiipru in qn.irftionepropofira, &runcc5o 
non dik"c«icicm ab hac lccuda opinionc , quain \itr.\ 
fupradida fundamenta probo hisrationibus , & pri- 
mo,vbi quis in locum altcrius ponitur, fubltitutusdi 
cicur.l. j.Cdc inrcrdiclo mamm. fcd Scpromus j>oni 
tur in qu.rltionc noftra in locum Tici;,cum dixcric cc 
ftator,Titius,li nauis cs A/ia vcncrit, hxrcs elto: fi no 
vcnerit,Semproniiis h.«rcs cfto . Ergo Scpronuis fub- 
ftitutus ellc dicitur.Titius hxresinftitutus . Sccundo 
& vltimo probo pcr tcx.in Lfi te iblum , in princ. fTdc 
hxrcd.inftitucn.vbi dicitur, quod fi tc (olum cx partc 
dimidia purc lurrcdcm inditucro, cxalterapartcliib 
conditioncpiica ii nauis cx Afia vcncrir, &lub(timc- 
ro tibi non cxiftentcconditionc, & (ic li nauis cx Afia 
nonvcncTic,(ubftimtus excadcm parcc h-Trcs erit. 
Eccccrgo.quod inftimras in no cxiftcntia, (cu pcr de- 
fcchim condinonis, (iib qua crat fada inftinitio, liib- 
ftirutus dicitur.cum igicur in propofiin, Scmpronias 
fuchtinftitutus, indcfcdlum conditionis, lub ijua 
Tinus hxrcs inftirutus fucrar, iplc fubfticutnsdnrew 
tur, & in hoc ca(u itaputoconcludcndum . 

Aucinftitutioncsfucruntfadxlubchucriis condi 
tionibus, vtputafinauiscxAliavcncht, inf^iitioTi- 
tium : i\ Pontifcx Pcrufiaiu vcncrit, inftinio Scmpro- 
nium:& cunc in hoc cafu cocl udendum cl\, Scmpro^ 
nium non eflc fubftitucum,fi:d lixredem inftictitum, 
&itcpr.Tfumimr tcft.itorcmpiurcs h^rcdumgradus 
fcccrc voluillc , & hoc probatur pcr tcx. in cLLli tc lo- 
liitn.$.fi JTuJc lucred.inftituen.& ratio cft, quia vna in- 
ftitutio nonfucccdit in locum altcrius, cum illx con- 
ditioncs non iinccontrarix, fcd diucrfx : crgo ("ecua. 
do loco infticucu5, non poceft dici (iibftitutus, cum 
fubftituciofitinlocuinpnoris h.Trcdis.qiii vd non 
vult , vcl non potcft clleli.Trcs , facTa inltituuoJ,3. C 
dc hxrcdJnftitucn. 

S F M M ^ R I F M. 

1 SHbflitutmis vulgarU verba , quxm imcrfretationem 

recipiant. 

2 Subfiituto viam aperit repuditns ex te/lamento hxredi 

tatemjicet ab inteflato velit fuccedere: quod quomo 
do procedat , videasper extcnjunj . 
j Haredis appellatione^ an proprii veniat bonorum pof. 
fifor. 

4 Verbum, continetur , an denotet propriam vocabuli ft^ , 

j^nificationemj . 

5 Statuium faciens mentionem de bitrede, an in bonorum 

poffefibre locum babeat . 

6 Cafustquiparati in omnibus <ir per omnia per legem 

antujuam, tunclex noua loqucns feu corrigens in 
yno cafu , locum babet etum in alio cafu . 

C A P V T I I L 

I Eclorato tcrtio qu^fito, dcuenio ad quar 
tum principalc qu.T(imm, & quxro, 
quam t interprctationan vulgaris (iib- 
flinicionis vcrba rccipiant . & concluli- 
uc proccdtndo, iltiis lignificanoncs,(cu 
incerprerationcs rccipiunc . & prima dl vc illa vcrba , 
fi hxics non cric,intcrprctcntur, fi ncq; pcr fc, ncc]uc 

alium 
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tlium harttdcm reccritJxum proponas. Cdc Iwrrcd. 
inlhcucn,& hinc mfcriit Dodlores aci mulcas conclu» 
fioncs.quai hic omitco,cum lic his commodius dicc- 
mus inf'r.1 in primo cfllctu viilgaris fubftuutionis. 

Secundaprxdi<itorum vcrborum, ii hicrcs nocrit, 
dcdamriocit.vtintcJiigatur.lIinlhtutusddlcricpol- 
(cdlc hxrcs:qu.uidiu enim prior ha-rcs inibrutus hx 
rcditatcm adirc poceft , fublhtutus no potdl.L ) . fr.de 
tcq uir.h^ncd.oportcr igitnr priorcni h^rcdcm.vcl re- 
pudiationcciprclla cxchidi > vd mortc, vcl alio quo- 
UKmodo, vtfpcsnon iltcumamphus hxrcditatcm 
adirurum. ditSa L3 . &dc hac infra lacius in primo ef- 
firdudiccmus. 

Tcrna cft ctiam dccLxraiio,\t incHligamus illa vcc 
ba, fi infticutus ha.r«5 non critcx tcHamcnto. Lharrcs 
inftituta , &ibi Dodorc$.C.dc impub. & ali;s lubftit. 
l.filium cmancipatum.C.dcacqiiir.hj:red. Hincdici- 
mus , quod harrcditatem j rcpudians cx tdkmcnto , 
licctabintcibtovchtfucccdcfcviam tamcn fublhm 
eo«perit.d.Lha:rcsinftituta. &: hocproccdit, quando 
illa vcrba, fi h^rcs non crit,rcfcruntur ail inihtutionc 
pr.TCcdcnrcm : (ecusfiinftitutio non prxccdat,quia 
uinc illa vcrba,li hxrcs crit, ctiam ab intcftato intclli 
guntur.Lli quis cu nullum , in princ.ffidc iurccodial. 
& hicnt icx. m l.fi quis ira ha:rcs inllituatur , ll lcgici* 
inus.fr.dc hxrcd.inHicucn. Et fupcrior conciullo pro- 
ccditnon folum, quando hcrcs inftiruruspotuiccxtc 
ftamcntoadiic, fcd ctiam fi cxtcftamcnto .idirenon 
potuiHcrJixct^iphim: Scitis,quodfIfihu$fpuiiusapa 
trc inftitutus,patrcmormo lcgitimctur, non conuali 
datinfHtuhonem. Dodorcs communitcr rclau pcr 
Alcx.in l.Galius.ii inlhtucns.fr.dchbcr.&:pofthum.po 
tefttamcnabintdbto fuccedcre in prxiudiciumab 
inteftato vcnicntium.qui adhuc hxrcditatcm no adi- 
ucrunr,iuxta notatam d.LGallus.$.*i:quidlI tantuin. 
Ponc mocio huic filio fpurio fiiillc adfcriptum vulga- 
rcm iiibftitiirum, &isfpuriusvcllrabinic!bto fuccc 
dcrc, vtiquc non potcnt, fcd fubnitutus admittctur : 
quia ita dcmum prior krrcs fiibftimnun cxcludit , fi 
cx tcrt.uiTjnto fiicccdat , fccus fi ab intcftato.d.Lhxrcs 
infhruta,vbi ita vult Cnr. inn.dtccns, id cx intcntionc 
omnium lcnbetium cllc. Vcrum tu cogita circahoc, 
quiad.!.hcrcs infhmta,cum limilibas.Ioquiturinh? 
rcdc , qui potcrat cx tclhmento adit e : quare fi rcpo- 
diet.flbi dcbct imputare.Scii cx quo filius iftc non po 
mif ex fcrt.uncnto h.Trt»htatcm adirc, nihil libi impii 
tandum vidotur,& pr^-fci tim, quia mcns tcftatoris vi 
dcmrfuillc,\tf\iblhtutusafiho cxcludamr, &cum 
fciat ciim non fucccilcrc cx tcftamcnto, ar^.l.lcgcs fa- 
cratiirini v.C de lcgib. vcrillnulc cil, quwllcnferittt 
dcfucccflioneab intcftato.&hoc proccdere in Do- 
dorc ct;o diccrcm omninoexfupradidafationc: na 
cum iplc fLiat, quod iflc filius fpurius non potcft cx tc 
ftamcnto fuccoflcr<*, vcrifimilccftipfum tcftatorcm, 
illa vcrba, fi h.Trcs non crir,intcllc\illc ctiam ab intc- 
ftaro, cum cx ciu-; mcntccolligatur apcrtc, quod fub- 
ftiiutus i filio cxcludatun alias enim fi contnrium di 
ccrcmus, filiusifiiblhtuto c.xcludcrctur, quodcflct 
contra tcftatoris volunratcm, it qua nullo pado cft re 
cedendum.I.non aliter.frdcleg. j. fcd in homine idio 
ta, fcu in pcrfcma, qui non f r iuris Dodor, ego no r^ 
ccdercm a Cunij opinionc cx cius rauoac, itapcr- 



rrentacinqui; \ 

tranfeo,&iflchp:es inftimtus pofTit lcgitimaaccfpe» 
rc &li.Tfcditatc rcpudiarc,infia fuo loco vidcbimuf^ 

Quarta cfl ctiam dcclaratio , vt iUa vcrba , fl h;«rea 
noncrit,intclligantur,fihfrcs non crit iurc ciuili,p«t 
adinoncm hxrcditatis, vcIctiaiiircprxtorioperi>o» 
nonim polTcffionc fccimdum tabulas: quandiu enin» 
potdl dlclocus infhtutioni,ccllacfubfhtutio.Lquan» 
diu. ff. dc acquir.hxrcd- ciim igitur hircs iurc prxfj" 
rio percndo bonorum pondrioncmlccundum tab*. 
Us, tanquam inftitutusconfcquitur hxrcditacc, fub» 
(hcumra excludcrc dcbct . facit Lin conditionibus. 
fi patronU5,fr.de cond.& dcmonft. &: ibi Bar.&prcbA 
lurhoccciaminLj.C. cod.&iuxtahanc dccLiiatio» 
3 ncm,quxtitur, t an appclbrionc h^rcdi$,pr«pric ve. 
niarbonorupoflellbr. &:omifladiipurationc adpar- 
tcs,concludcniIum cft, appclbtionc h crcdi.',, propiii 
boiiorum poflcllorcm non vcnirc, quam opinioncm 
tcnent Bar.&:bocin.in l j.ff.cod. har.in Lj.fr.dc }<ofl*cU 
for.hxrcd.pcrit.&inLi.fi"dcbon.polIcf. Ba.'.in tcpec 
cfi p.itcr , dc tclUm.in 6. Alcx.laf&calij couuminitcc 
in f.quosautcm, InJlitxicbon.poflcf'. &:hj.ccftcoin- 
munis Sc rcccpra Scribcntium lcntcnua, qu« proba- 
rnr Icgc&iatione. 

Lcgcprobarurpcrtexr.inLj. invcrbo, vdutharrc^ 
dcs.fr.de pollcinharrcd pctit.in Lz. in vcrbo,Ioco Iiarre 
dum.flldc bon.polIirH." in d.5i quos autem , & in Lcutl^ 
cmancipamsjin prin Jn vcrbo, loco h^rcdis.fl.dc boiu 
poflelKcontra tabuL qu<f lcges hoc ioduaiotur uado» 
Talc fccundum quid non dicimr propric talc . I. mcr- 
cium,Li i.fi^dc vcrb.lign. fcd in didji Icgibus bonoru 
poflclIbr,non dicitur, nequcappcllatuthxrcslmipU 
circr.fcd fccundum quid, cum dicatur ciVc loco ii.rrci 
dis,&: vicc hxrcdis: ergo non dicitur propric hxtcvEp 
fidixcris, quodhc^tindidislcgibusbcnorum ^xiCic^ 
for loco hircdi5,\xl vice lixrcdis habcatur, no umut 
pcr hoc fcquitur, qmn non pofllitdici propric h.i:res: 
nam licct habeaturqiiid pro tali, tamc propric p^^tcft- 
cfla talcjVt cfl tcxmsi paucisaniinaduerfusad hoc.io 
Lpatris&:lIIij.fi;devulg&pup.iundof igituf, InltioL 
dc pupil.fubftit. Refpondco,qiudo quid habctur pi» 
tali, rcgulaiitcrnoncft propric^talc: quod tanconu- 
gis procedir , quando tale , &: illud quod habctur pro 
tali, fnnt diucrlx quah tatis , fiibltan tix, & namrx . & 
ita proccdit d.Lmcrcium. fcd quandanon funt diuec 

f ubfbmtix rcfpcciu adus, quia realitcr vnum pro- 
prit fit.aliud: ninclicwinaliqualegc, quidhabcamc 
pro ra!i,t3mcn propriccft ral*. Exemplum.Patcrcon- 
fidttcftametum, in quopupillarcm fubflirutioncm 
facir,piipillaris fubfhtutiodicicur filij reflamcntum, 
&: in iLLpatris &: filij.dicimr, quod habetur pro ccfU- 
menco patris, &c tamcn propric patris cft icttamcntii . 
d.(S.igitur. hocnon eftminim, quiapropri^ rcfpedu 
fiibfia nri.r &: achis totum didtur patris tdbmentu , 
lic^t ibidaxh^rcditatescontineanrar,&itaproccdiC 
oppofltio. Scd in cafu noflro bonoru poircflor,&: luf* 
rcs funtdnierlxliiblbntia', nacura-&:qualiiaris,ciim 
bonorum polTclIbr flc dc iurc pr.TCorio, &: haK-ac tan 
tum iura vhlia,&: hxrcs fit dc iure cinili ,&: h.ibcat iu* 
ra dircda: crgo cum bonomm pofli:l]br habcatur 
pro hircdc, vt in iiictis lcgibus dicitur, non did-» 
tur proprir h.Tres . 

Rationc demum probamr. IZa,qud:diucrfa funt ia 

nominc* 
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romine,& iii rubdantia non funt idcm.I.n idcm.Cdc 
Coclicil. .Sciibonorumpo(rclIbrcSi:h.rrcs,Hiiicr(a funt 
in nominc,vtpatct:accuammlubltintia,.cum Uarcs 
iicdciurcciaui, &habcatiuradirc(5ta.l.nihiialiiuL£ 
dc vcrb. (tijn. &; bonorum pnilcllorlitdc iurc pr.rto- 
rio,&:h.ibcar lura vcilia, nam prartor iu:rcdcm faccrc 
non |)otdl.d.$.quos zutcm . IVxtcrca hxrcs folo ani- 
mo hxTciiitatis aditioncm c.vplicat.$.fi.Iti(t.dc hxrcd. 
^ualit. &(iit}crcnt. Scdbonorum polk-llur lolo ani- 
mo bonorumpodciTioncmnonacquirit. Liin. Cqiii 
r. ' imnon(lirficit(blusanimus jicilciiamcor- 
11 iiur. l.qticm.uIniodum.rt.dcacquir.poiLcrgo 
Donorum pollcilbr non cft propricha;rcs . 

Et li dixcris cx pluribus probado, appcllationt hx 
rcdis, vcnirc ciiam bonorum poildlbrcm , ili; primo. 
Nam bonorumpolIclTurhzrcs appcllatnr, tcxtuscft 
in Lh.Cqiii adtnit. in Ij. Cvndciincri. inLitcvcniut. 
$.Iiccratitcm.rf.dcpccit-ha;rcd. &in l.j.f bonorum.fE 
ad Trcbd. Verum his lcgibus rcfpondcturjquod licct 
boiiorum pollcilor hxrcs appdlctur, non lamcn per 
hoo iLipirur.quod (It propric hxrci.&: hoc no cft mi- 
rum, qniaaimbonorum polleflbr in omnibiu vice 
h^rcdishabcatur.d.Li.ft.<ic bonorum pollcl.rationc 
illuis cxiqiiationis hxres appcllatur : qucraadmodu 
cnim Icgata & fidcicoiniila iuntin omnibus cxxqua- 
ta.1. j.ft'<W lcv;.j.&idco licct legatum non lit propric fi- 
dcicommiirum, &:fidcic6millumicjjatum: itactiam 
bonorum poilcllor hcct non tit propric hzres, tamcn 
rationcexzquaiionis (imphcitcrappcllatur h.crcs. 

iecundo per tcx.in Lhxrcditaiis appcllationc. ft.dc 
verbiignifi. vbitiicitur, quod hzrcdicatisapjJclLuio- 
nc, bonorum q uoque polIclTio con t i ncnir. modb lic: 
vcrbum,c6cincrur, dcnotat propriam vocabuli iigni- 
ficaiioncm, Bart.inl.cui corum.$.afHiutati$.fr.dc po- 
Aulan.& in l.hic vcrba.fl\Tcadul.rcd ibi didtur quod 
hxreditaris appclLitionc, ctiam bonorum pollcllio 
cotinctiir: crgo bonorum poircflbr propric cft hzrcs. 

Huiclcgi rclpondcas, quod appcllationch.rrcdi- 
tatisjContinciur bonot um pollcllio impropnc & lar- 
gc,& ratioQC cxj\]iutionis . ncc obllat , quod dicitiu: 
dc vcrbojCon ti n ct u r, qui a in tclligi nir large & impro 
pii^, &Iurilconliilii quaii (cmpcr vii lunc vcrbo.con- 
tincnui impropric, quodprobacurinLinlcgibus. C 
dctcltam. vbi gencri appcliationc, fponiuscontinc- 
tur: & tamcn in Lii qua mihi vxor.$.j. & icq. fl.dc ritu 
nupt.dicitur, quod appclLinoncgcncri , fponfus non 
conti.ictur.&iicdicic lociimcontrarium, qubdfpon 
fus non clt propric^cncr.lcd impropric. Itcro proba» 
turin Lidlio in pcrlonam. tf.dca«tl.&:oblig. vbidicit 
tcx. quod diHcrctia cl\ interachoncm & pctitioncm > 
quia .iclio in pcrlbii.im , pctitio in rcm, & tamcn icx. 
in L adlionis vcrbo. ff dcactio.&obligat. dicit , quod 
atdlionis vcrbo,pctitio continctur, & lic vtitur vcrbo, 
conrinctur, & tamcn cilimpropric, &ibiglo(lacon- 
fidcrathoc. Itcm probatur inc.pcrucnir.d j.detcfUb. 
cogcn. vbidicittcx. quodappcUatione inftrumcnto- 
rum, tcftcscontincntur. notavcrbum, continciur, 
quod improprictatcm iignificat: nam impropric ap- 
pclLitioncinlJriimcntoru.vcniunt tcllcs, vt ihi Abb. 
in z.noiabilidicit. &idcoBaft.fibimctcontrariusin 
Ihbcrorum.ff dc vcrb.fign. in quantum ibi tcxius di- 
Oit, quodnppclLtionehocrorum, ncpotcs coniincn- 



nir,dicit Bart.ibi,pondcra vcrbiim.conrinctur, quod 
importat largc&imptopric, & noa propric, &ua in 

Eropolitodiccnduincti.quod in d.l lixrcduatis, wr- 
utTi,continctur,impropriam & non proprtam ligni 
ficationcm dciiotcr, quod pacct cilc vcrum cx ijs lcgi- 
bus, qu.uin (upcrioriopinioncallcrautnuis. 

Tcrtib&vlrimb, alijsomifTispronatur pcrrcxt.in 
Llutredisappdlationc.frdc vcrb.lig.vbidicitur,quod 
lixrctlisappdlattone, omncs fucccdbrcs lignilicatur, 
modb lic. Bonorum poilcllbr cft fuccdlbrX j .flldc bo 
nor.po(RlL crgo appcllaiionc hxrcdts , propric vcnic 
bonorum |X)IIc(Ior. Vcrum Ituic lcji facilitcr rclpon- 
dctun nam tcxtus illcalium fcnfuin captt,n6 vt prin- 
cipalitcrilluddccidat.quodcuiufciinquegcncris luc 
ccllbrcsvcniant hxredis ap|)cIlationc, &(ic fiuclinc 
hxredcs,(iuc bonontm pollcflbres, autaltcrius gcne- 
ris (uccclIorcs:lcd quod non (olum primi fucccllbrcs 
vcniunt, lcd ctiam (ccjucntcs propccr illam iuris rci^u 
lam , hxrcs hxredis , mcus proprius hxrcs cft, &ifte 
intdlcdus probacur in Lh.rrcdisappdiatio. lE dc vcr- 
borum (ignificatio. 

Iuxtaprxdid^quxtitur,an ftacuram facicns mcn 
tioncm dc hxrcdc, habcat locum tn bonorum po(lcf- 
iorc ?&omilladilputationcconcIudcnduin cli:, locii 
habcre: &hoc (iucioquamurin (latucoexorbiranti, 
fcu corrcdorio , & hanc opinioncm tcncnt Uar. Alcx. 
Arct.Ial^Kipa, & .ili| Do<florcs comuiiitcr in Lj. $.bt>- 
norum.ff!adTrcbcLial!& Socin.in l.j.lTl co. lafiii Lncc 
is.$.|.num. 17.ff.dc.1cqui.hxrcd.Dcc. & Cagruin I.prx 
tor. ff'.dc rcg. iur. Ala\-& Dccm Lcmancipata . C qui 
admitti.& hxccftcommunis&rcccpta Scrtbcnciuni 
l<:nicntia,qu.v probanir hac rationc . 
6 Quandoduoca(ustiiinf.Tquiparatiperlcgcman- 
tiqaainomnibiis& pcromnia , tunc lcx noua loqucs 
fcu corrigcns in vno ca(u, locum habct ctia in .-Uioca- 
fu : & hocproccitit liuc linius in cxorbitanctbus, glofl 
in I.li quis Opmo alicno fiulcrit.Cdc fur. gl.in I.quod 
vcrb contra.frdc lcgib.iiuc (imus in corrcilorijs, Bar. 
in i.iunigcnnum.H.dc pa<!il.&cum co alij in LMarccK 
lus, in pnnc.flla<l TrcbcL & in auth.Icd cum tcftator. 
C.ad lcg.Falcid.& in L 1. fTidc lcg.;. & liCin auth.quas 
acttoncs, num. 1 5. & nunxi j .C.dc lacrofan.cccl. itd 
bonorum pollclTbr& iixrcsin omnibus pcr lcgcm 
antiquatn xquiprantur, vt probatur in Li.fl'.dc bon. 
poirclL&tii Lprxcor bonorum.fi.de rcg.iur. ci^o fta- 
tuiuin leu exorbitons, fcucorre<^orium,iicctFauora- 
biie, fcu pcrnalc, ioqucns &difponens dc hxrcdc, io- 
cumctiain lubctin bonorum pollclIbrc.&lidi.\tTis 
quodati tollcndam colcquentiam , nif}ici.atquodde- 
nir vna inftantia , glcifjn cficut vrgcri . j.q.j. fcd olim 
intcr bonorum polldlbrcra & lixrcdcm crant nonul 
Lrdiircrenti.r , vt pcr Qar.&alios in d.i.j. $.bonoru.t£ 
ad TrcbcL cigo non cft vcrum , quod in omnibus pcr 
lcgcm antiqtura .rquipararcntur . Rclpondco,quod 
vt duo cafus pcr lcgcm vctcrcm dicancur .rquiparaci, 
vt fic lcx noua loqucnsia vno cxtcndatur ad altcrum, 
laiis, quod rcgularitcr.Tquipaicntur, licctrcpcriitur 
aliqux diflcrentix , XTaicIaL in Lcrcditori. ff. dc noui 
opcr.nun. poft Arcf.inl.cxfaclo.in 6.not.frdcvulg.& 
Sai)X".in Lprccibus . C. dcimpuber. &aUosquamplu- 
rcs,c|Uos iplc ali^gat , per text.in d.Lcx h&op in princ. 
qui Lcxtiu bcne prubat.Scdh(rcs&boaorun] poilci^ 



Ibr rc gulanrcr pcr lcgcm antiquam «rquiparantur. 
di&A Li.& dida Lprxtor bonorum.crgo licct aliqux 
difFcrcnti.T rcpcriaiitur, tamcn lcv noua lw]ucnsm 
Kircdccxtcntiitur ad bonorum pollcllorem . iSc hinc 
cil , quod lcx ciuilis loqucns in hxrcdc , locum criam 
haberin bonorumpollcllbre.d.f. bonorum. &hiiic 
ctiam cft , quod bonorum poflcdio non .tqni ta , licut 
harrcditas, virrutc. Lvnica:. C de his qui antcaper. ta- 
bul.tr.anfinittitur ad hrrcdcs . 
• Qmnta & vLima eli dcclaratio , vt intclligamus ca 
verba,li harrcsnon crit,vclquia nolit.vel quia nopoC 
fit.allccant Dt dorcs tcx.inl.cum propon3s.C.dc h^ 
rcd. inllituci. Vcrum iltc tcxtus hoc non probat , vt 
ibi antraaducrtit Arct. & quiiUm alij . in lublhtutio- 
nc cnim non fucrunt appollta vcrba illa, fi h.Trc$ non 
crir.fcil ftiit diclum,fi nxrcs cllc noluerit, vd non po 
tacrit,vt ibi cxprdscapparct. Vcra ramcn cft dcclara- 
tio illa.quiafi infpiciasgcncrahtatcm illoro vcrboru, 
iiharrcs non crit, compcricscomprchcndi ctiamca- 
fum dcficientis voIuntatis,&cafum dcficientis facul- 
tatis,&ita tencnt Barto. Bal.Salycct.Comcnf Fulgof 
Alcx.Corn. Arctin. laf &ali; indilTcrcntcr tam in d.I. 
cum proponas , quam in l.j. iT. dc vulg. priinus cafus 
deficicntis voluntatis diciturcx{itillc,cumc:<prcfsc 
conftatinllitunimnollc ctiamin fumrum adircha*- 
reditatem, quodcrit,quoticscam rcpudiaucric, & 
hocdl quod «hcitur in l.quandiu. fl'dc acquir.lurrcd. 
Altcr vcro cafus dcficiciuis ficultatis, runc cxtittilc 
dicitur,cumconllat inflitutum non pollcadircharrc- 
ditaccm , fiuchocaducncritexdefcdlufuxpcrfona:. 
Li. ifuJc hxrcd. inllitucn. fcu cxdcfcchi tdlatoris, vt 
ind.l.cum proponas.fiuccxdcfc£lii tcftamcnti.L j.in 
finc. lCdc libcr. & pofthum. fiucquocunquealio mo- 
donon polTitdlc h,rrcs, vtBart.Bali.LCorn.&aIijdi- 
cunc tn d.Lcum proponas . 

S V M M ^ K l y M, 

T SubflitHtlomt yul^arity prtmus efeQiis . 

2 Siibflittitus potfhadWe mterimquhd Jpesefl, iuditii- 

tumperreflitutionem ininte^rtim admitti pofff^j. 

3 lus fl>eciale , & ea qu* dc iure jpeaali funt introduQd , 

ijunmodo fint « confideratmt_j . 

4 Lfin.r.de repud.htrcd.locMm non habct , quandoflliug 

irfli:u!us rulj^arrm hebet fubflitutum . 

5 SubfiitHtio rul^aris toUit fuitatem . 

6 SubfiitHtHs^an infra trienn''um, qucd Seius hiiret habet 

facult.item reuocandi fuam ahflinentiam., eSr quan^ 
do fubflitutionon toUst fuitaiem udmitttndus ftt . 

7 lnteUc£liii l. j .ff.de actfutr.h.tred, 

t Filiuf infiitutut hsres qui hfreditatem recHfauit,an vir 
tute l.fvs. C. de rrpud. hsred. ad bxreditatrm redire 
pojjit , qujrdo fubflttutusad exm infra iUud trien- 
nium admiff is fuit . 

9 lus accrrfcendi impcdtt beneficium d.l.fln. 

1 0 InteUcSnt d.ifin. tr Lquod fi minor. S. ScxuoU.ff. de 

mittor. 

1 1 H/crei fi dicit noUe adire, an ptr btc rerba repudiatio 

Inducatur . 

1 2 Verba , qu£ f ni natura fifpenfiua Cunt , fl proferantur 

ab co qm deHberaio modo vultaQum expl'uare,ejfi' 
eiunlur diQ>vfniua, 
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Vintu m in ordinc cll qua:firirm,quinam 
N-ulgaris lubftitutionis llnt cfiedhis. & 
Bart.in I.;. fficod. quinqucdlcaiHrmac, 
quos finpularitcr prnfcquirur, f&quo- 
rumprimuscft.n in hominc fiii iurij 
intdligarur, fi harres non crit, vcl mutataconditione, 
ctiam alium h.Trcdcm non fcccrit, fcd in homincalie 
niiurisintclligatur murata conditionc, fiipfch.TTef 
non crit, vclnonmutaracondifionc.-ilium ha-rcdcm 
non fcccrit.Lcum proponas . C. dc h.Trcd.inftir. $.fin. 
Inftit.dcvuIg.fubftit.&Lfipatcrfamilias Titium .ff 
dchxrcd.inftit. Ifteprimus cflcChisdiuidirur in duo 
mcmbra, quorum primum cft,fi infiitufus ipfehxres 
nonerit: fccundum cft, fi iplcalium harrct^cm non fi» 
ccrit.&.idhocvromnium carum rcrum qua* circ* 
hunc dTcclumi Do^loribusdicutur.vcra&claraha- 
licaturrcfolurio, cgo fcparatim &lpccialitcr quod- 
libctipforum mcmbrorum dccLirabo ,&dcucnicn- 
doad primum, 

Illa ycrba.fi liTresnon crit,intclliguntur, fi inftitu 
tus ddicri t oollc clli: hxrcs , vt quia cxclufus cll rcpu- 
diationc,vcI mortc,vcl al lo quouis modo, vt fpcs non 
fiteumamplius h.Trcditatcm aditurum : .ilias cnim 
fccus rit.qiiia quandiu Ipes eft inftirutionis, ccflat 
fubftimtio.l.quandiu. fl". dc acquir.h.Trcd. cx liac con- 
dufioncplurcs oriuntur qua-ftioncs . 

Prima cft, f quid fi fit fpcs, quod inftitutus admit* 
taturpcrrcftitutionemin inrcgrum, an inrrrimfub- 
ftitutusporcritadirc? Etconclufiucproccdcnilo, di- 
ccndum cft, intcrim fubftitutum adirc pollc, ira con- 
dudunc Barr. Alcx. laf Sodn. RJpa & ali j communi- 
tcr ind.l.;.gIof Barc&BaLin I.&li fmc.$.lcd quodPa- 
pinianus.ir.dc minor.Bart.Alcx.Iai"&alij in d.Lquan- 
diu . & dl communis opinio, quam fcquitiir Guilid. 
Bcncd. in cRaynutius , in matcria fiibftitutionis viil- 
garis , num. /5 1. qu.T probatur pcr tcxt, in diclo $.lcd 
quod P.apiniamis. 

Et fi dixcris, t quod cum fit fpcs, quod fubftitutn» 
adnuttaturp:T rcftitutionc in intcgrum, fubftitutus 
admitti non dcbct, quia quandiu prior harres inftitu- 
lus h.Trcditaum adircpotcft, fiiblhtutus non potcft. 
d.I.quandiu. Rcfpondcfur,qu6dd.l.quandju,intclli- 
gicur , quandiu prior h.Trcs inftitutus kTrcditate adi* 
rcpotcftdciurccommuni: tunccnim hxrcs fubfti- 
tutusnonpotcft, fccus fitlciurc fpcciali , quia cum 
ca qux iunc dc iurc Ipcciali, non fint in conlidcrat io- 
nc, tuncnon obftantcqu6dinlhtutuspotcftcllch«- 
rcspcrrcfticutioncm inintcgrum pcr cuisrepudia- 
rionem admi ttitur fiibftitutus. ha;c dcclaracio proba- 
nirin I.4.^'.j.flIdcfidcii;ommif libcrr. &Lquod fi mi- 
nor.$.SaciioIa.lf.dc minor. E: iiadhucdcnuodixeris» 
qubdimmo ca quar func dc iurc fpcciali , funt in con- 
fidcrafionc.Lnonquocunqtic.$.;. ffldclcgat.j. &idco 
d.Lquandiu,Ioaim ctiam lubcrcdcbct, quandolpes 
cft de iurc fpcciali h.Trcdcm hxrcdirarcm adimnim . 
Rcfpondcnir, qund ca qti.T funt dc iurc Ipcdali , non 
funtin conlidBrarionc, nifipoftquam fiicrint impe- 
rrata . prout aflcrit Bart. in Lhn. C. dc fcnicn. pall. & 
iftud cft , quod dicit tcx. in d.Lnon quocunquc . $. j. iti 
»crlk.dcindc euincatur. & ratio cft, quia non debent 

CQnUdcrart 
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eonfidcrari ea qux iurc Hni^ulari eucnirc polTunr, 
quia illa reputantur imponibilia, Innoccn.& Abk 
incap. pj'turali$,cxtra ric caula polIclL& propncr. 
Abb.in cap. fupcrcoidc lentcn. excommunicat. &in 
cap. quod non Dci timorcin , dc ftatu rcgiil. facit I. 
iputilulianum f conllat, &ibi Doctorcs.flr.dclcg.ir. 
primu, & tvicit gloi. in l.fin. ff. dc condicindcb. Sc di- 
chjm Barr. in l.prima , i n fi ne . ff". dc miudo , rupto Sc 
irrito tcitamcn.d: mLinicr Ajpulantcm.$.(acram. 
ff.dc vcrb.oblig. 

Vcrum&hicrcfponfio&ratiomihi non placct, 
quia ell contra tcxtum in l.jntcrcidit . dc condit. & 
demonft. nam ibi rcftitutio cft in confidcrationc an- 
tcquam fucruimpctrata,tfe"nonrcputaturimjiollibi 
lis, ncquc difficilis . quod iubulitcr Rijia conliderans 
hanc rcfpolionem reprobat , & proprcrea alio modo 
ipfe rcfpondet.dicens, quod quando loquimur rcfpc- 
ttu dTcdtus, qui caufmdus nccclTario vcnit antc rcfti 
tutioncm , tunc rcfti tutio non c(l in coniidcratione , 
&ita procedit tcx.in d.l.4. f j. quando vero loquimur 
rcfpcdu effciilus, qui potcft caufari poft,& tunc rcfti- 
lutio in confidcratione lubctur,& ita proccdit d.l.no 
quocunquc.$.j.&d.Lintcrcidit. fcd in caiu nodro cife 
ikai fubftitucionis cauiandus neceilario venit antc rc 
ftitutionem, &non poft.d.ffirdquod P.ipinianus.cr- 
(^o mirum non cA: ii in conlidcraiionc in tn:cgrum re 
ilitutio non habctur . & iibus concluiionis raiionem 
ego nouicerconfidcratcx in d.l.quandiu,dicir, quod 
qiundiu prior harrcsinftitutus hgrcditatcm adircpo 
tdl,fub(litutus non poteft. Conltdero in hac Linpri 
fnjs,quod vcrbum.hrrcs.propricibt, cu vcrba in du- 
bio propricintcliigcnda lint . Lnon alitcr. (f.dc lcg.j. 
Confidcro verbum, Kirediutan , quoddircftum fi- 
gnifiLatdomjniu.Lharrcciitas.ffdc vcrb.fign. Dcmum 
confidcro vcrbum, potcft, quodUcct fit axccniiuuio. 
Lli ita quis,in prin.frdeiegar.fccundo. camcn verum 
eftrcTpcduciuSjadquod refcrrur,Barjn Lfi ita lcga- 
tum . if. dc auro & argcnto lcgato . modo lic , in inte- 
grum rclbcutus pcr pr.Ttorem non cfKcitur hxres, 
Oimprrtorlixrcdcm f.iccrc non podit. $.quos au- 
tem . Ini^ir. debonorum pollcil. & hincclt, quod ifte 
nnndirciflum, fcdvtilcacquiritdominium ,diclo$. 
fcd qtiod Papinianus. crgo h^res iiiilicutus rqnidians 
hTrcditatcm proptcrfpmi reftitutionisinintcgrum 
non cxcludit fubftitucum. Prubatiurconfcqucntia. 
indich»L(]H.indiu,vcrbum, potcil,refcrtur adh.r- 
rcdem & aA hcrcdiratcm : cigo cxtcnftuum rcfpcdla 
iixrcdis,&hxrcditatis,&lic quandiu Ivcrcs poteft 
idirc hrrcditatem , & lic dircchtm dominium ac- 
^uircrc , vti vetus & proprius Ivrres , excludinir fub- 
ftttutus . Scd in intcgrum refticucus , non cft verus & 
proprius hxres,& h«rcdiratcm non dicitur adirc, 
& fic dirci^lum dominium non acquirit , vt fupra 
<{iximus : ergo ifte antc rcftttutionem iubftitutum 
non cxduditiCum verumnon iitpcr rcftitutjonem 
in intcgrum hxredcm poiTc harrcditatcm adirc , & 
proptcr lunc rationcm cgo ab hac communi opi- 
nione non diiccdo. 

Secunda cft quxftio , an in cafu Lfin. C. dc repud. 
harrcd. vbi fuus hxrcs habct facultatcm reuocandi 
abftincntiain intra triciinium , NOilgaris iubilitutu» 
podit inilio tcrmino cx fubilitutiuncadtrc iurctii- 



tatcm. Pro rcfblutionc huiusqucftionis duo funtven 
tiland.i,quoriim pi imum clt, an didla Lfin.locum ha- 
bcat.ctum dato lubllituto ^-ulirari : alrerum vcr6 cft, 
an intra illud tricnnium admitrarur iiibftitutus . 

Circa prunum dubium omiila djfputationc, & 
4 condufiucprocctlcndo, tcondudcndumcft.djdara 
Lfin. non liaberclocum , quando Alius hxres inftitu- 
tus, habct vulgarcm fubftitutum , prout tcncntglof. 
Bart.Bald.Pau.dc Caftro , Guilicl.dc Cun. AngcLAlo- 
xand.Iaii&alijcommunitcrin d.Lfin. AngcLinLiam 
dubitari.ff!dc harrcd.infticucn. &gIof in l.li quis fuus. 
ffdc iurcdchbcr. &cit communisopinio , a qua non 
cft difcedcndum, hcct in d.l.Hn. Fulgof.& Pau.de Ca- 
j ftrocontrarium tencant. Etratiocil, t<iuiapcrda- 
tioncm fubftituti \nilgaris iccudum commiincm opi 
nioncm tollituriuitas, glof inl.Papinianus . jS.quar- 
ta. ffldc inoffic teftamcn. Cp.in I prccibus , in marc- 
ria vulgaris lubfhtutionis . quxll. quarr.t. C.di: impu- 
bcr.&alijsfubftit. Dyn.Iaco.de Arcna, AngcLlmola, 
& Alcxand. in Lfi filius h.vrcs . ffdc liher. & pofthum. 
lafin LLudus , & in L fi filiiis, qui parr i.lT.ccHl.BaId. in 
Lfiarrogator,in f.oppofic.ftidcadopc.&in l.tn fuis, 
antcfincm. ffidclibcr. &pofthum. &ind.Lfin. Cde 
rcpud. harred. & in Lcum proponas . C. dc hiercd. in- 
ftituen.ImobinI.iamdubitari.ff;deh.vrcd.inftitucn. 
& cft communis & rcccpta fi;ribentium icntcntia , vt 
tradit Socin.in dida l.priraa, numcro 47. & id cciam 
affirmatFernand.Vafq.in tradt.de fucceircreac. Hbro 
tcrtio.$. zt.nurecro 185. & quia hanc declaracio» 
ncm inira in docbrationc quinti eftedhis latius di- 
(putabo.qua de rc luc his orcuibus allcgationibus 
contcntus ero. 

Hrcconclufio non procedirincafibus, in quibus 
pcr dationcm vulgaris lubftituti fuitasnon tollitur: 
in ijs enim cafibus diipoittio didb: lcgis finahs io- 
cum habet edam dato vulgaii lubfticuto . Ccd iuxta 
hoc dubicatur, aninfra illud triennium admittarur 
fiibftitutus.' &datoquod admirtatur, an dt-mum fi- 
liushgres inftitutus mutando voluntatem infraillud 
tricnnium (non obilantequ^ fublhtutus proptcr 
cius rcpudiationcni .ui hxralitatem fticnc admiiuis) 
poflic nxrodicatem adire ? 

Et drca primum dubium duar funt Dodlorum 2=. 
6 opininncs. tQuarum prima eft , quod lubftirurus 
infrailiud tricnnium non admift.itur,& hanc opi- 
nioncm tenet Pau. dc Caifro , & Fulgoil in didJa Lfi- 
nali , & Paul.dc Cailro in Lfi quis iiius. ff". dc iu- 
re dcliljcr- 

Et moucntur hac rationc, quandm prior hxres 
infticutiis hxFcditatcm adirepotcft, liibftitutus non 
potcft, didb Lquandiu. icd in cafud.Lfin. prior hj> 
res inftitutus, &licfihujvfqucad rricnnium hxrcdi- 
tatcm .idirc potcft . crgo infr a illud tricnnium fubfti- 
tuius nonpotcft. Huic r.ttioni rcl'pondctur,didiaL 
quandiu, proccdtc quandatniiicutus .iditc potdl dc 
iure communi , fccus fi dc iure Ipcciali , quia runc 
fubftinitus adirc poccil, cum ea qux funt dc iure 
lpcci.-ili, iii conlidcrationc non hal>cantur . Lqund 
Itminor. $.Scxuola. &de minor. lcd difpoliiKi di- 
^xLfinaiis, introdudla fuit dciure ipcciaii in faiic- 
rcmfiliorum&luitatis.vt ibi omncs Uoclorcsdtcut. 
Ergo lUa difpohtio non rcroouct, quin fubihiuctts 

D infra 
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inftA iOud tricnnium adirc non poHir. 

Altcradlopiniofupcriorj conrraria,lcilicctc]u6d 
/ubllitutus infr.iil|uti cricnniiim admiruiur, pront 
tcnent Alcxand,lai!Socin. Sc Ripa m di(fla Lprima . S, 
codcm , Bar. Bald.Ani;cl.6<: Imola in di<!bi Lquandiu, 
gloii&Alcxand. m ilida l.fin. iuh numcro<5.& Fcr- 
nand.V%rq. m traidhi. dc iuccrca. iib.tcriio. i.it. nu- 
tncro 169. & cft cummunis opinio, qux probatur 
hac raiione. 

Spcs illa, qux facit quod lixm inditutus qai r» 
pudiiiiit lijcrc»lit.ttcm adillamtlciurc rpccioli rcdi» 
rc poiTit, non cft iu/ficicns in ifto intcrim rcmoucrc 
rub(litutum,quin inrraiiiud lj>ci tcmpus ad hxrc» 
ditatem non admittatur.L&li Imc. <5. (c-d quod l^api- 
ntanus . fT. tlc mi nor. & ratio cit , quia ca qux lunt dc 
iurc Ipeciaii , in coniidcrationc nnn hiabmfur.Lquar- 
ia-$ primo . ft!dc fidciconimilLlibcn. 6i Lquoti li tni- 
nor. $. Scruola. ff. dc rainor. Scd iiiius Ivrrts inltitu- 
tuspoll rcpudiationcm pcrtricnninm adiurrcdita- 
tcm rcdirc potcfi dc iurc Ipcciali dicl.t Ltinaiis : crqo 
illalpcs.qua-inrra tncnnium cll in ha.Tcdcinlliruto, 
nonrcmouct,qummrraiUud rricnniuni rubfhtutus 
nonadmittaiur. 

Etridixcris,quod liiifbutf fwi qiiod Papinianus, 
loquitur in rcditodonc in iniciiruin , & nos loqui- 
inur in bcncficiodKfhrl.finaiis, &:lic luat diutrli ca« 
fus, intcrquosiHxconlidcranturdttlcrcntia-, &pri- 
(naell,quia reflirurio in intc^um a iudicc concc. 
diiion debct,nin oilcnla ixiiunc.Lnatn po(lca.$, 
ii minor, cum ibi notatis.ir.dciurnuran.& tiico noa 
Vidcturellciu conlideratione,quod iccus c(l inbc- 
ncficiodi(fb:Lfin.iIis,i|uiapa(rim illud &: indillin- 
&i nulla oUcnla Lrdonc conccdiiur . Verum Iltc 
prima ratio diffcrcmix iiolUus dl momcnti.cx co 
quialicctvcTumfttminoTCm nonpo(lci;i intejfrum 
rcllitui ,nihdoccatdclx(]onc.Lvci'uni.).lacnduni. 
ffdc ntinor. non tamcii pcr Iwjclcquitur, quin iftc 
qui per rcditutioncm in intcijrum adlixrctlitatcm 
rcdircpotdl , non habcut Ipcin adcundi , & llc non 
cft ccrmm, lixrcdem ii^um non pollc iixrcditatem 
edirc,aticoquodiftnprubatioixlionis non dlcau- 
Ix ,vt rcftituno non lit ia conlidcratioiic , fcd c*u- 
Ta cft , quia iftud bcricficium cft Ipcciaic , 6i quamio 
loquimurrdpcc>ucffkius qui cau(andusncccllari6 
vcnitaatciHrncficij impctrationcm , tunc illud non 
cftincoDliderarionc, &hocIi bcneconfidcrcrar, eli- 
citurc\di(aaLqu.irra.$.primo, fcd bcncfido diiftx 
Lfinalis fuittlciurc (pcciah introduiflum & cifcdus 
rubftitutioniscauiandusncccdarib venit, anrcillius 
bcncficij impctrAtioncm . Ergo non cft in conlidcra- 
tionc &:hii)ccft,qu6dlicctquandiu dl loais (iiccel- 
Coni cx tcftamcnto» non habct iocuni liicccftio ab 
intcftato. l.antcquam . Ccoramun. dc lucce(L tamcn 
filto iniiiiuto abdincntc , immcdiatc potcft lcgiti- 
mus ab intcftato adire, vt voiuit giof magis commu- 
nitcrapprobata in di^a L finali . Sccunda &vltima 
conddcraturratiodiHcrcnrif.quiaperrcftitutioncm 
in intcgrum , non dcficit lUa conditio, (i lixrcs non 
crit:quialicctlureftitutus,verum cH tamcndiccrc, 
cum hxrcdcm non e(lc, quod fccus cft in cafu diO* 
J.fin.nam tuncexparnircntia, icgisbcncfidocfficitnr 
jB:res;,cum facerc hxrcdcm prciprium lcgis f»t. dido 



i. qnos autcm . & proptcrca non poteft dici ftarim 
quodrccH(auitincommutabil»ter, vcrum iUum ha> 
rciicm noii furc. trgo intcrim ("ubftitunis cxcludi 
dcbet. Cfterum&hxcratio diffcrenuxlicetlitfub- 
tilis , & pcr iftam poflct difputando contrana opi- 
nioliibftincn, tamcncgocamficrcprobo. iftc, qui 
rcpudiauit hxrcditatem , vidctur aciimplcuiifc lUam 
conduioncm , li hires non crir , & iicct ad hxrcdita- 
tcm rcchrc jKJliit pcmitcntia ductus,virtutedi(ttx L 
finaiis, tamcn non poteft ncgari, quin ifta (pcs pcr 
lorum tricnniura non lit in pcndcnti: nam jiofeft 
rlic quud hlius Ivrrcs mltituru$,& qui rcpudiauic 
patcrnam hxrcditatcm, vtatur & non vtatur benc- 
ncio& priuilcgio dtCtxLfinahs ,&lic quod hoc in 
calu dicamiis vcnim lUuni incommutabilitcr hx- 
redcm non fbrc, elt ui pendcnn & tunciirur in qua- 
dam (pcdciurclpcciali mtrcxiuda. raodo (ic: quan- 
duahquuicftutpendcnti, & lUud fundaiura eft in 
lpcquadampoilibiU,& de lurc fpcaah,& eftctitu* 
aliquis nccdlari«) cauiandus vcniat anrcquam tilud 
quod cll lub Ipc & in pcndcnti dfcChjm hal>cat & 
achmpleariir.tunc iUiid refpcchi cllcc^s non cftin 
conltdcr.icione, ira prob.it clcganter tcx.in dicla L. 
quarta.f primo.lcdin ca(u dick.x*Lhnah5,iUutlin- 
fra tricnniiim eft in pendenn & de lurc Ipcaali & 
c(!'cctus (ubftiturionis ante illius bcnchci| tmpctia-. 
tioncm nccdlario caulandus vcnit, crgo lUud noa 
eit in conlidcranonc, & fubftitutus adinitti dcbct 

7 Et hinc eft,t qiiod ditta L tcrtia.Hitle acquircnda. 
iixrcdit. dum dicit qubcH quamdiu prior lixt cs in- 
ftitutut iixrcthcatcm adire potcft , lubftirutus no» 
potcrt , intclhi^itur dc turc LX)inmuni , & non dc iii-.. 
rcipcciali.&quod illa vcrbahoc modo intclhu;cn-* 
dalinr,probotiacaha rationc . quando fumusindu- 
bto,an thlpotitio.lcu vcrbadifpolitionisinrcliigi i^c» 
bcantticturccommnni , fcudc iurc fpcciali : lcmpcr 
jntcUigendalimtdciurecommuni, argum.LCcnru- 
rio. ftidc vulp.& pupiL(iibftit.& rario c(t,quia potcn- 
uus crt iuscommunc,quainiu5(pccialc.Lciusmiii- 
tis. $.miii tia milliis • ft". dc miht.tcH amen. & laniCna^ 
RipainduitaLCcnrurio, numcro 1 j.&vrrba lem- 
jKi inpoccntioniignilicatu luntcapicncLi.l.prima. 
f primo . ftl (i agcr vc^hgaL li:u cmphyt. pctat- fed cx 
vcrbisdici^-l.rcrti^, non clicitur,an lUa verba,quanv 
diuhxresinftitUTus ivrrcdiratcni adirepotdl,intcI- 
lit^anturdc iurc communi, (cu dc lurc Ipeciali : cr^o 
difpofitii) tUa, fcu illius dilpoftnonis vcrba tntclli- 
gcnda , fai capienda funt lurc communi , & non 
dciurcfpcciah, &lic quamchu prior hxrcs inftira-^ 
rush.Trcdit.itcm adircpotcftdeiurc communi Cvih- 
fticutus nonpoicft. &perhanccon(idcratioucm.iSC 
iiipcriorcm racioncm cgo nonchlccdoab iiaccoin- 
nniniopinionc. 

8 Circa aitcrum dubiom , t an daro qu6d admitta- 
turiftc (iibrtirutus infra tricnniura poftitfihus har- 
rcrsinrtiturns virrurcd.l.fin.ad hxrcditatcni rcdirc, 
non obrtantc, quod port cius rcpudiationcm , lublli- 
tunis fucrir admiiliis ? &in liocdubio duxfunt Do-. 
tV)rumopinioncs. Qiiantm primacft.quodadli»- 
rcditatem rctiirc non puftit , poftquam fuciit (ublK- 
tutus.idmiftii$ , quam opinioncm tcncntgioLAngcL 
& Dcncdidl. dei^lura. in dt(^i.iinah , gloLin Lli quis 

fuus. 
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fiiiis . fT. de iurc Hdibcr. &: Glofl lacob. de Arc. Raph. 
& Boldin I.fccvmd.^ C.de iiir. & fiicti i"nor. & An^c- 
lus inrcr conlllia Bal(ii,in conliho 40 j .numeru p.vc- 
luminctertio. 

Etmouenrur ifticx pluribus, &:primo{)CT rcx. in 
<l.l.tin. cum duplicitcr mduccndo, &primo(licitur 
ibi , qnod pod rcpudiationcm fUius infra trieonium 
admirnrur, cjuandiurcsincodcm ftaru pcrmanciir, 
fcd pollquam fubt^iutus adiuir hxrcditatcm , rcs 
nondicunturincodcmllatu pcrmancrc: crgofilius 
non potcftad h.Trcditatcm rcdirc. Huicprim.Tin- 
(iu(3:ioni rdpondecur, res non dicuntur in codcm 
Aatu pcrnunerc, quando Aicrunt ahcnatx litulo vcn 
ditionis, vd nmih,& non quando in (ubllitutum 
dc voluntatc icftaroris fucrunt rranslatx. & cjuotl 
liocvcrum lit, probaturtampcr diiihim$.Sccuola> 
quAmpcrvcrhafcqucntiailiius tcx.ibi, Hquidcm rcs 
iam vcnditr , SiC. pcr qux clarc vcrba prxccdcntia 
dedaranrur.l.qui nhabus.in principio.fE dclcg.it. 
primo.Sccund6^rVltim6 inducirur illc tctnam vult 
quod rcuocata abftcntionc filij,cfticiatur iurrcs fuus, 
6; lic dirctflus . modohc: Si vcruraclfct quodhrrcs 
iUc po.O:quam fuit fubditutus admilliis, dcnu6 in- 
fratricnmumvirrutc illius lecisad hvcrcditatemrc» 
<lircpolict,(oquercrur,qu6dibiduo cHcnt hKrwics 
dircCti infohdum : nam adinilTo fcmcl fubitituto, 
ipfc poftca non polTirt dcfmcrc dlc harrcs dircdo . di- 
^of.feti quod Papiniantu. Scd confcqucnj cft fal- 
fum.L li vt ccrto.ffi duobus. ff. commodati. crgo (al- 
fumcftctiamantcccdcns:&:ficquodfiIius ad lurrc- 
ditatcm redtre polTit, poft fubllituti admifTioncm. 
Vcmm Sc huic induchoni icfpondctur, quod non 
eft inconucnicns , quod duo llnt diucrli narrcdcs , 
vnus nudo nomine, altcr nominc cfFcifhi , vt in I. 
cum fiho . ff dc lcg.if.j. & tradit Dart.tn I.in fuis . fPde 
libcr. & pofthum. &in I.qui fe pa ri is, fubnumcro 
C.vndclibcri. 

Sccundo mnucntiir pcr tcxtum in i.filij . $. primo . 
ffadTcrrulI.vhifilius rcculans hxrcdiutcm matcr- 
rum , p;nitentia dufVus , vfquc ad annum admitti 
potefttdummodo adcat. antequamconfinguir.eus 
fcu agnanis adcat, ecce quod cx hoc rcxtu proba-> 
cur , quod qui poft hirrcdiuris rcciifirioncm ad 
cam infraaliquod canpus rcdircpotcft , adcam non 
admitntur, fialius adcam poft cius rcpu(iiationcm 
fucric admilliis. NccQbftat.li dixcris cum Bart. in 
Ltcrtia.Cdciur.&fatl^i ignor. quod in dida l.dici- 
car, quod fihus non rccufauic harrcditatcm adire, 
icddixir, nulo adire. per qux vcrba vidctur magis 
thfiirrrc, quain rcpudiarc: quia rclpondctur, quod 
illavcrbj, noluadirc, ibi repudiationcm fignificant: 
quia fi filiiis non rcpudiallcr, non potuillctfcqucns 
adraitri, vtibidicit tcxtus. Item noncxcluihturan- 
no, vtibidicit tcxtus, fcdpoflct vcnirc dc lurcciuili 
vfqucadrriginra annos pcr Scnatufconfultum Tcr- 
tuliianum.iSi: propccrca Bart. fcipfum corrcxit inl. 
fi quis fuus. S.dc lurc dclibcr. & in di&i Lfilij matcr , 
&ita ctiam tcnent Cyn. Fulgof & Alc.vand. in difta 
LfinaU , &c Iacoli.de Kauen. Cyn.Bald.tV lafon in l.fc- 
cunda. Cdc iur.& fxOi ignor. & Alcxand. Se lafon Si 
Dec.in Lqui fc patris , vn(ic Iibcri.&: iftc cft forris tex. 
Cftcrum&huiclegircfpondccur, quoiiloquirur in 



Iixredirare marcrna , & ira dixic Barr. in di(ia Lfi qiiiJ 
fuusjin rcrriaoppofit. flldciurc dclibcr. icd qu.Tfit 
rario diffcrcntix in hoc intcr h.Trc(iitatcm matcr- 
nam Sc patcmam.non afTcrtur: & propterca ilbn» 
niconhdcrarcporcris, filijdicuntur quodammodo 
domimin^atapatns: &hinccft quod poft mortem 
patris in ipfijs didtur conrinuari dominium Sc lir 
ocram bonorum achniniftrarioncm habcrc dicun- 
tur,&hoccftrarioncfuitacis. I.in fuis.fr.dchlicr.& 
poftlium. quoddominium &qux fuif.is fuitcaula, 
vtl>cncfidum dichcLfinalisintroducerctur, &ideu 
filius h?rcs inlhtutuspoft rcpudiarioncm infra tticn 
nium ad hxrcditatcm redirc jiorcft.diimmodo res 
incodcm ftatii pcrmancanc. Icd admiflo fublluuto 
poft hxrcditatis rcculacioucm , adhuc durarc dici- 
turfiutas,cumperillam fubftitucionem fuitas non 
fitfubbta.prout prxliipponimus: &hccc .ibftinue- 
ric,timcn remanfcrunt reliquix & nomcn infcpa- 
rabile fiu iixrcdis , vt notatur in i.pro hxrcde. $. Pa- 
pinianus . ff. dcacquiren. h.Trcdit. & Lfi qiiis fuus . ff. 
dciurcdchbcr.&.idhuc rcs in codcm ftatu perma- 
ncrc(hcuntur,cum non fucrint titulo vcnditionis, 
vcl alio rituio aiicnaf.T , vt probat tcx. in dido §. Scx- 
uola. Ei^o non mirum cft, fi infra tricnniuni dc- 
nu6fihusadmittatur, nonobftantcquod antcaful>- 
fritutusfueritadmilTiis.qu.T racio cdlat in hxtcdi- 
tatc matcrna, cpiiaiiiud bencficium non Riit rationc 
iuitacis introdudum, fcdfauore matris,cum fiUus 
;efpe<£htmatrisfuus non dicartir.Liilud.ii. ad tcfta- 
meiita.ff dc bonorum polldTIconrra rabui.qui fa- 
uor chcitur cx vcrbis illis cxccnfiuis Scnatufconful- 
u , fi ncmo filiorum volct ivTrcdirarem fulcipcrc , 
modo fic:quxhbct chfpofitio in dubio intcliigitur 
finc altcrius prxiudicio. Lprima . $.fi quis a Principc . 
f£nc quid in loco pubiico fiat . crgo ilia vcrba cxten- 
fiua,acctiaiQ dilpofitio, pcrquam vcrba iiia irain- 
fra annum cxtcnduntur , finc pr.Tiudicio aliorum 
intcrprcuntur : & idco non mirum cft , fi fihus 
rxduditur, (i confanguincus, lcu agnatus iixrcdi- 
urcm .idtcrtr. 
p Moucnnir rcrri6 & vitijni, fius accrc{ccndi,qucMl 
dicitur tacita f ubftitutio . Lfi Ti tio . §. lulianus . £ de 
legat. fccundo , impcdit bencficium diifb^ Lfinahs, 
Bald. in Llccunda . C dc iur. & hiki ignor. AiexancL 
& lafbn in dida 1. finali . crgo i fortiori taie bcne. 
fidum impcdictiu pcr cxprdlam fubllinirioncm > 
fiibftituto adcuncc. Huic rarioni rdpondctur nc- 
gando, qu6d vcntcns pcr ius accrdcrcndi , dicatur 
vcnire taiiquam tacitc fublbtutus , \t concludit So- 
cin.in Lfi mihi & ribi . ffdc lct;at.primo . Vel fixundo 
rcfpondcndo dici polTct, falfumdlc, quod iusac- 
' •! ii hcncficiuin dititx L n '■ nn- 

i . i, . 1 j ; (i^atur in l.priTlfiircdt . .j na-* 
nus.ft dc acquircnda iixrcdit.& }»er ilium tcxtum 
ifatencnt ibi Barr. Imnla, Pau. dcCartro, Alcxanti 
fibi coiitrarius, & laf &: Ripa in ditta l.prima,numc- 
to 1 18.& h.Tcmihi vidctur vcriflima condulio . 

Et cum li.rc opinio nuila nitatur ky^c vcl ratio- 
nc , cui rcfponclcti non poflit, proptcrca aiccra 
eft opinio fupcriori concraria , qu6d immo filius 
hxrcs inlhtunis infra tricnnium virtute dnfl? le- 
gis fanaiis, ad harcthtatcni rc(Lrepotcft, crianiqu6d ^ 

D 1 fublhtutus 
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fublHtunis fucritadmiflus, quam opinioncm tcncnt 
Bart. Alcxaid. Ani;rl.Imola,&; lal.m 1. tcrtia . ff. cic 
acquircn.lu:ri:dic. Alcxand.Iaf .Socin.& Kipa. indi- 
tbi l.prirru , Aicxand. m di(fla I.Hn. Arccin. in didli 
l.pro ^rcdc . $.Papinianus . ff. dc .Kfjuircn. hxrcd.Sc 
\\xc milki vidctur vcriiTima conclullo,quam ctiam 
fcquitur Policin tra^t fubft. in matcria vulgaris fub- 
Oitutionis, tn quarco qua:ljtopriiicipali.& boLin con 
nL4C4.num.4.volt]m. j. 

Etmoucntur ad id probandum hacrationc. Bc- 
neficiumdidf l.iin.locum lubct,vbi fuitos pcrma- 
nct,& rcs in codcm (lacu cflc dicuntur , vt clarc& 
npcricdicit illr tcx. Scdhlius h.rrcs inlHtutus infra 
ilhidtricnnium , licct fucritadmilliis fubllitums , t.i- 
mcnrcmanctfuus; &licctablhnuirjt,tamcn rcman- 
fcrunr rrliqui.ir & nomcn inlcparabdc fuih.i:rcdis. 
di£lal.pro hsrcdc. S-Papinianus , 6: rcs in codcm fta- 
tu cllc dicuntur , dunimodo pcr fublhcutum non 
fucrincalienac.T,dido$.Scxuola, &probaturcciam 
indidal.finali. crgo fllius lu.rcs inftimtus in/ra il- 
lud cricnniumadihcrethtaccmrcdirc potcll, ctiam 
quod antca (ubftitutus fucric admitliis . Confimia- 
curhxcratto, quia rcs intcgrx fcmj^>er dicuncur,fi 
ncgocianon fuic finita, vclaliquiil tandcm gdlum 
pcr fub(lirutum,auc alinm iixrcdcm , vd fucccllb* 
lemlcgitimum.pcrquotf pollcc aliquid prxuidici; 
gencrari , vd ci qui adijc , \ cl cis ad quoi bona pct uc- 
nerunt, itaprobacur in dicULHn.&indiclofScx* 
uola crgo hliusincra tricnnium lcmprradmiftctur, 
dumniod6pcrlubllirutum .idmilliiin nonfucricali 
quid gdlum, pcr quod aliquid prariutlicij gencrcnir, 
vcllibi ,vcl cis ad quos bona pcrucncrunc , pcr olb 
qucin alicnacionisuculuin. 

10 Et li dixcris , f quod di«flus f Scxuola , contrarius 
cft diclc I.finali : in didla enini I.Hnah dicitur , quod 
li rcs fucrint alicnacx co fihu adhuc in minori xcace 
cddituio, tuncperinmccgrii rclUcutioncm non dcs 
nccjatur ci adire Imcduattm, &rc$ rccii 
crcditoribus patcrnis fatisfaccrcln Hido n ^ . , ^ v- 
uola , diciturquod /i minor omilcrit , wl rcpudiauc- 
rit hxrcditatcm, vcl bnnorum polltirioncm: liqui- 
Hcm omnia in intcgro funt , omniraodo audicndum 
ellc : Ci vcro iam dillradla hxrcdirarc, vcl ncgocijs fi- 
nitis, adpararatnpcoiniam ' ,fubftitufi,ve- 
niat rcpcllcndum. Et fic vu;^ , juvid in didaLfin. 
minorrcHittiitureiiam renoo intcgra, contrarium 
vcro i'n dicloji. Sc.ru ola,lubctur. Pro refolutionc 
huiusconcrariccatisplurcsin mcdiumatfcruncurrc- 
fponfioncs, fed magis communis cll illa^quam in 
aiCto§. Barc.rcfert, diccns , quchl indiclo Scruo- 
la, bona fiicniiit vendica, lcu diftra<fba pcr lublh- 
ttuunijin ditfta L fiiiali , pcr crcdicgrcs . & ratiodiirc, 

"*fcntix cllc potcli, quia ful . cndiilit nomi- 

nc fuo, vt iuum ncgocium .v i , crcihcorcs vc- 
ro vcndcbant nomine hxrcnicario, canquam cura- 
torcs daci bonis, vt in Lprima.ffdccur.bon.dan. mc- 
ritiquicunquehatrcs fupcrucnit auditur, velcrcdi- 
torcs vcndcbant nominc eius, ail qucm lurrcditas 
pcriincc, & hxc cA communis folutio, quam cgo 
confirmo hac alia rationc : li in intcgrum rcAitu- 
tio minori conccditur , qu.indo ncgocia funt fini- 
ta ) & pcr fubAitutum bona func diitrada , duo 



rentacinqui; 

iniqua,&:non honclbi propter fimpliccm minoril 
fauorcm rcdundarenr: primb qucxl fubllicucuspri- 
uarccur pccunia fuis laboribus dcbitc dc iurcqux- 
iita.quod cllimpium : lccundumquodillcinqucm 
bonalu-rcdicaria riculoalicnationis fucrunt rransU- 
la linc fado fuo , quod fuum cft ad alium transfcrrc- 
rur, quod non clVxquum , imoiniquum&rinlionc- 
flum.l.id quod nulhum , & ibi Lnclicc.A: CagnoLfil 
<lcrcg.iur. Scd minori in intcgrum rcilicuto concedi 
tur quando gclla rcdigcnda liint ad bonum & ^quii, 
nc magno mcommodo huius xtatis homincs affi- 
cianrur, & ncmme cum his contrahcntc quodam- 
modo conimcrcio ns interthcator, vt dicit tcxt. in 
dida Lquoo It minor . $. non fcmper . Ergo non mi- 
rum cll, li intnori non daturtnintcgrum rcllitutio» 
quando per lubllintttim bona hxrcditaria fuerunt 
dillracta: cum liconccdcretur, gcfta pcr minorem 
rcpudiatidohxrcditatcm,adinhoncfta& iniquarc- 
<ligcrcntur:quodf'ccu$ cfl,quando minori conce- 
ditur in intcgrum rcflttutto,in alicnationibus pcr 
crcditorcs fadis: quia cum hoc calu tclbtor iiuu- 
ria affcchts \-ideacur , quia eis nullus (ucccfrit, lcd cre- 
«litorc ' ' ic bona, idco minor pcr rcllitu- 
tioncr.. - litioncsin hrrcdjratc patcrna rc- 

tra^rc , hoc proptcr duphccm fauotc.tom m i no- 
ris, quiim tcflaroris, iS: cduntilia duo iniqua&iii- 
honclU, quia crcdicoribus pacctnis niinor obhga- 
tus cft fatisfaccrc, Sc cmptoribus rcftituitur pccii- 
nia.f^ ' nlbrum f' • :it,finccniuin 

iaclojL . . .srcratiir, 1.. ; i.oc non dl im- 

qimm,cum dominium rerum h.Trcditariarum il- 
Jis rcuocabihtcr fiicnt quifituni, quo in cafiifallit 
«iiclaLid quod noflrum,vt ibi, numcro i j. tratiit 
CagnoL Prxtcrcain dido $.Scaniola, idco non con- 
cciiitur rcllitutio , quia bona hxrcditaria cx indu- 
ftria (iibllituti fucrunt maiori prcuo dillracla , 
fic non dcbct pcr hoc rcputari minor Ixfus ex tali 
rcpudiacionc: fccus fi nonpcr induftriam lubftitii- 
fi ranto prccio diftrad>a fuillcnt, ii;iftc vidctur vo- 
rits intcllcdusillius f.\t oftcndit litcra tbi,in vcr- 
bo, laboribus fiibfticuti. &: hoc ibi approbat gloC 
in vltima Iblutionc, qux fcmpcr pro vcrioi t tcncn- 
daeft.vt notatqlofinLqui fihum.j.finali. ft'.adTrc- 
bcllia. notat ll.ilcL inlCi matcr , pcr tllum tcxtum . C. 
nc dc ftatu dcfitnif^o. Bar. in 1. bona fidcs . per illum 
textum. iTdcpofiti. & BaI(Lin authcn. ex teftamento . 
Cdccollat. &;luinc intcllcdum approbant Baid. 6i 
GuihcLdcCun.in didoj. Scxuob, Imola in Lnam 
quud.$.lc'dqui repudiauit.frad Trcb€L&: Aicx.in con 
fiL(>7.num.p.voJum.5. 
j I Tcrtia Se. vltima ali js omiflis , eft qitxftio , f qubd 
fi inlHrutus dicerct fc noiic adirc,an fit locus vtil- 
gari (iibnicuto, &:ficcxiliisvcrbisan inducaturpcr- 
fccU rcputhatio & conclufiue proccdcntlo dico, 
tjutxl hcct aliqui Do(florcs tcncant qubd pcr ifla 
vcrba non iiiduc4tur pcrfcifta rcpudiacio, vtglof in 
Lqui fc patris , Sc ibi lacob.Bucrig. Angcl. l^au.dc Ca- 
ftro , Sc Dcc. Cvntlclibcri. glof. if»: Uarcin Lfccunda . 
C. dc iur. Si fa<fti ignor. Barc. in Lfin.iii . C. de rcpucL 
hxrcd.&: in Lli quis fuus. ff ilc iurc dclibcr. tamcn ve^ 
rior dl opinio, quod induc^tur rcpudiatio, qjam 
icncnt lacob. de Arcna, Petr. Cyn. Kayn. Albcr. Ful- 

gof. 
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'por. Al«ancl.& lafon in Hi»-bLqiu l'c p.itris.Pctr. 
Cyn.Bal£i.& I* ixlgol.in dicti l.lccunda . Cilc iur.& fa- 
iti ignor. & Bart. mcc (ibi cuntrariusini.(iii/ nutcr, 
f.primu.fl! ad Tcrtul. 

Qux conclullo legc & rationc probatur: Lcgc 
per tcx. in dida i.filij matcr . (j. primo, vbi probamr , 
qubd fiiius qui dixit noilc aoirc iixrcditatcm ma- 
tcrnam , ccnfctur cam per illa vcrba rcpudiallc , 
& quod pcr iila verba cenreatur indudb rcpudia- 
tio,eam icgcm tripiicitcr cx mcntc Dodorum in- 
<luco , & primb dum dicit, antcquam cunlangui- 
neus vcl agnatm adicric : raodo (ic , li ibi pcr ilia vcr- 
ba non dict pcrfccic rc[5udiatio indu^a, lcqucrc- 
nir qubd (cqucns conLinguincus (cu .jgnatus non 
potuillct adirc. i.fosunda . $. li matcr iuTcditatcm , 
ii primo, in vcrliaiio, fcd li m.irci,cudcm titulo.(r.ad 
Tcrtul. Sc l.tcrtia . ff. dc accjuircn. ii.«rcdir. lcd conlc- 
qucns cft f.illiim , vt in diclo $.primo , prul>amr : cr- 
go ^fum dl criam antcccdeii$,v& lic quod rcpu- 
diatio (K-rcavcrbaibi non lit indudta. Etiidixcris 
esmcntc Saivccti, qubd ilia vcrba.aiftcquam agna- 
tus adicrit,(unt \TTba icgis cnunaatiua, qux non 
<lifponunt,IVart.mLcxra"t, in vltima coiumna.lF.quod 
inct.cau.gio(!in cap.fcaindo , m vcrbo , non ccncris , 
dc doio & conrumx iibro fcxto , Salycct. in L accuia- 
donis . C. qui accuia. non poiL Ludoui. Ronvui. in 
l.q«iarra. f . Cato, m fexca cuiumTU . fl'. dc vcrborum 
obljgatio. & in conliliop i.AicxaniL m cuniiiioSj. 
in rertio voiumine, & probatur pct tcx. in cAp. ii ]'a- 
pa,depriuiie.in lcxto,pcrqucmita conluiuitFcdc 
ric.dc Scn.in conliiio jS. quia rclpondctur, qubd 
immo illa vcrba fuerunt principaiiter proiata , & 
infcrunc ad rcm dc qua princip.ilitcr agitur , cum 
o(lcndant,quod nili rcs lit intcgra, non potcil ii- 
iius mut.trc voiuittatco] : eigo taiia vaba lictt cnun- 
ciatiua , inducunt difpotiiioncm , \t probatur in 
Clcmcn. priina, & ibi glol. anccptnuicima,dv pip- 
bacio. Prxtercn li iiU vcflu.anccquam agiiatusvd 
conduiguinms adicrit co modo , prout Saiyccdi- 
cic, incclligcrcncur, icqucrccur qubd cilcnt iiipcr- 
tlua , & ilne vircute opcrandi aiiquid: (cd conle- 
qucns tA failtim.$.quia , in primaconll. C^kL & in Lli 
quando, in prinapio.ti^clegat.primo, crgo falium 
eftantccedens, quodlbi ca vcrbanon diiponant.iSi: 
facit djthim B.ut.in Lconliciuntur.<.primo.tr.ds; 
iurc codicil. 

-t iSecundb indiico iftumtcxtum, li ibi pcr ca vcr- 
ba rcpudi.ino inducla non fuiiU-t , lcquerccuTi 
qnbd iiiius pcc Scnacuiconfulcum pocuillcc dc iu- 
re ciuili pcrpctub vlquc a<i criginta annos adirc , 
qaiacantoccmpjtcdar.ic aiicundi dciure ciuiiifar 
aiitas. Llicet.C.dciurcdclil>er. Stti conlixjucnscft 
foifum , qui.x in dtiilu ^.piimo , dkitur , quud nou cll 
kciupa-niccncia, niii vlquc ad anmim, quia hono 
rurapolIi:iriofili)aniiali$cll: crgo fallum cil criain 
anccccdcns.tSc iic quod ibipcr ta wrba nyn fucrit 
rcpudrario indui^a. 

j.iTcrtib &:vltimb induco in illisvcibis, an iwt- 
fit mutata voiuntacc adirc , & in illis alijs vcrois, 
p^o i tcn tia cius vlq iic ad an n ti m ailnn 1 1 ciuLi cft, mo- 
db (la ll ibi pcr vcrba rcpudiatio induCb non luidcc, 
vcrumnoelktqubdadcundw in?ra ^fipimx niut^r^f 



voluncaccm,& pamcerct. Sci{ iioc diccre efl /IiliLiT^, 
vcibi tcx. dicit, crgo fiilfumcltctiamdiccxcibi it|ui- 
diationcm pcr ca vcri^a indudhinon fuilic . 

Etli huic tcxtui ita triplicitcr induClo , rdpo.uli:- 
res cx mcncc Dccij, qumi ibi quarricur dc rcpudijciu- 
ncfilii&dain lurrcdicatc matris, an pr.Tcisc noccat 
& irreuocibilitcr .> & in formando qtixllioncm <ii- 
cir, qubd tiiius dixit, noilcadirc , vndcibi uuclbgitur 
rcpudiando vc fbrmecurcafus ibi , dc quo qu.i:ritur . 
&liciicctilla vcrita rcpudiationcm non inijwrtcnt, 
lamcn ibi iioc proptcr lubicct.mi matcriara inlcr- 
tur, quiaibiptoconftantictat prxiupponcndum fa- 
(m\\c rcpudiationcm , (ulum dc crtcctu rcpu- 
diacionis qua:rcbacur. Qiiiarcipondco, lurifconliil- 
rusibipr.clupponit tiliii dixilTc noIlcluTCiiicatcadi- 
re,&idco formac dubium, nnnquidmnrarcpodic vo 
iuncatcm. &:dicitquodintra.innum rcdircadiuTrc- 
dicatem pocdl . & lic vides , qubd cx dcciararionc 
da pcr Aiium , forraacur dubiuin , adco quod cx iioc 
dcmonftracur, vcrba iila rcpiidiationcm lignilicarc 
ex iuris pra-lumpcionc , 8c non rarionc iibicclx m*- 
tcrix .& taiico magis lioccft dicciidum , c»m in dii- 
bio capicnda fic pr.Tiuropcio iutiiconfulti propri^ 
ioquucum (iiilic,&ipfuni non rcccilcrca lignincA- 
nonc, qua: ex iuris priliimpiionc tiicitiir . l.non ali""- 
tcr.flldelcgar.j. 
1 1 Rationc dcmum conciulio ifta probatur,t& prx- 
fupponcndum eii qubti iilc <iui ptofcrt li.TCVctba, 
profert ciciibcrato modu.mo<1b licVcrbaqux lui na 
tura lufpcnfiua funr, li profcranrur ab co ,qui dclibc- 
r.ito moiiovultacluiu cxplicarc, cdiduntur diliHjf^ 
riua.l.Pamphiio.$.propolitum. Alde legac.).&Lini- 
iulinodi . Stichum . (F. de legat.j. Scd in cafu noftro 
vcrbailia,noloadirc,dcIibcratomodo profcruncur, 
ergodtipoiicioncm & (ic rcputiiatioiicm indiiainci 
& iic in noc cafu cnt locus vuigari fubfliruco (incali- 
qua ditiicultace. Icd an id pcoccdat criam qiiando 
iila vcrba limplicitcr profcruntur > & liicu qutVd 
iic,& probo iuc rationclnfinicum ad.iptari poccftad 
ccmpora, & (i vcrbo pr.vlt.-nris ccmporis iungatur, 
tcmpus prxicns (ignilicar,glullin L j.$.ftipiilaciu.lf.de 
vsrb. oblig. Scd in qu.Tllionc noftra illud infinicum , 
adjrc.vcrbo,nolo,qaoiicftprxlcntis tcmporis.iungi- 
tur: ergotanpus prxfcns ligniticat. modb tic: vcr. 
bum,noio,prxcil\m rcfiftcntiam & omnimodura 
contcmpciuninducic, Abb.incprudcnciam. $.fcxta* 
n\un. f.cxcra dcoftic. dcicgaci.fatit,qtiia vcrixicam 
cffcdu incclligcnda funcLj. $.l\xc verba.tr.quod quilr 
quc iur. crgo quis diccns, nuio ailirc, linc alia diLicio- 
nc .id prxlcns, pr.Tcil.im rcliftcncijin,& omnimo^ 
duin conccmpcum& rcpud]aciuni.-minducir, &j)cr 
cionfcqucn$,locus,hoccciain incai'u, critvulgahiub- 
ftituto . £t it» cum hac upinioiK jH-riranfco . 

1 Subflitult, an cxpotentia tranfnifftmHtn^ ex Lcuw a». 

itquoTibut.C.de ture dtii», cr l.mincC.de his , qui 

anicapir.tabMl.excludamnr , 
a InttUeClks l.fi paierfutfiiliis ff.de hitrtd.itillit. 
} Totemiui efl ius (ontnune iinlm fpecklt. dtcUratitr, 

ffOHtnMm.^ 

1) i TAier 
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§ Vater ^ firmt ynaeademj, pcrfona cenfenturMcbra. 
fur,prokt num,6, 

7 InteUeBui l.ymcjtX.dc hii , tjui ante aperJalml. 

8 InielUHm l.vnicM.Cde caduc.toUen. 

9 Subjlitutlo in fuo htrede faBa per hdc yerba , ft h*- 

resnon erit yOpcratur qubd inflitutio dicutur fafia 

fub contraria conditime,fifecMs votuertt effe bgres, 

quod fecustflinextraneo . 
I o Vrfuifio bominis , legis prouifionem toUil. declaratHr » 

prout num. 1 1 . 
1 2 InteUrdus l.fia.C.de nece[f.feru.hjeredanjlit. 
j 3 Omditionem in extraneo non facumt dla yerba ,fi ro- 

luerit ejfe hsres . 

1 4 Condilionalia non tranfmittuntur etiam fauore libe. 

rorum . 

1 5 Tranfmiffio iitre fuitatis , an locim habeat fianu fidh. 

ftiuuo. 

C A P. V. 

EainHum mcmbnim princinalccft.fiijv 
icalium h^Tctlcm non frccnt, luxta hoc 
plures oriunnir conciuliuncs . Qiiarura 
prima cd.an mortuu inllituco,admictar 
tur rubltitutus cxclulb iuTcdc mlhtuti« 
prxtcndcntc ius ddibcrandi tranlmilium fuillc Cir- 
cah.inccondurioncm conficicrancium dl, quod trcs 
funi rpcacstranlmiHionis-.&pnmicllcKpocctia lui*' 
catis: fccunda cx bcncfiao luris dclibcrandi,clcqu3 
inl.cumantiqiiionbus. C.dciu.dciii)cr. tcrcia&vt» 
cima ex bcncfido-legts vmcx. C dc his, qui antc 
lf>rrctubuL •:>.I:.ii. • n 

In iuc difficiJi & fubtili qdalHonc , ttcs princtpa- 
I les funt Oodlorum opinioiics,quarum prtnu dl, f 
cxpotcncia iitanim CralhuOtonum occliidanrur lubK 
ftituti.quam opinioncin rcncnt Bar. Alnan.l.iii SucL 
Alcix& alij Dodnrcs^roinmunircr in d.Lf.tf. ccxlcm. 
BarJmob. Francil". Tigr.Bald.c3«: Pau. dt Callro in Lli 
patcrfamiitas.ri'.dc h^red. mibt.Batt. Bol. P.iu.de Ca- 
ftro, Aioc &ali| communiier in L aim f>roponas. C. 
d« lixrcd anftit. iloLin d.l. cu antKjuiunbus, in l.apad 
hoftcs.C.dc fuis & lcgit.liarrcd.&: in LPapiniaous4«4^ 
ffitlc inoftic.triUm.Ban.in l.lcd <S(rfi prodotc f .fiitfl. 
«iolcgat.pr^lVan.laLin Lctim cxtilio,ntun.i o7.fticod. 
&Com.in Lvnicj, m ^.cum autem in ItipcriorcCdb 
caductoilen(l& hxc rftcommunis&rccepta lcribc» 
num (cnrcntia, qium Ctiam confulendo lcquuti fvio* 
runc Alcx.inconli.79.num.;|.lib.<>^&inconliLi i J. 
num.i i.hb.a.Pahltus'inconli.j9.num.i4.lii}. u&t 
Com.inconti.; j f;num.f.iib.|. & mconfi. i if.nu- 
nie.4.iib.{.)&inconfi,^ \ i .tjum. f JiK j. 

Et illi moucntur expluribus,& prim^>.llia wba.fi 
ha;rcs non erit.intcrprtt.intur, fi ipfc h rrcs non erit. 
vdaltum hxrcdcm non fcccrit. 1. ii patcrfamilias. tT. 
dc h^rccLinftit. fed hxres iuftitutus in caiii noftro ius 
dclibcrandi tranfmittcndo aiiuin hxrcdcm facic: cr- 
goexciudirur fublHtac^is . Huict^tioni rcfpondciur 
t dHpliciter,&.'primA:fnamd.Lfipatcrfamilias,loqui- 
tur.quando h;vrcs inftiiutus poftaditioiicm Ivrrcdi- 
catis alium fccit httredcm, & tunc Ixrnc vcruin cft n6 
elTc locum lubftituto,aimpcr aditioncm mftituti 
fubfti cutio toUatur. L poft aciiti. C. d< i mpub. & «ii js 
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fubftir.&nonlocjuitur, quandoquis cfKcinir hfPC» 
miniltcriolegis, &nonhominis anteatiitioneinin» 
ftituti:quia cum tunc ilic ad effidatur hircs fado ho 
minis, (liicxlc-i^isprouilionc , nonpoHumus diccr» 
quc)d hxrcs inftitutus alium fccent h.i-rcdcni:& idco 
lcx ilia in hoc cafuiocum non habcr. fcd in quarftione 
noftralurrcsinrtituti atlirioncproptia&: lcgisrainh' 
ftcrio crficitur li.Trcs.d.Lvnica, &d.Lnim aniiquiort. 
bus. Ergo d.Ui patcrfamihas, iii propolita quarliione 
locumnon habcc.Scaind6,& vlcimordpoiidcturitL 
Lli paccrfamiltasjloquitur in lilxrro hominc, quaiuio 
mutata condirioncalium ivvrcdcm non fiarcnt : (cJ 
inqu.Tftionenortra conditio mutau nonliiit.cuin 
pcrmortcmomnia extinguantur,&quod pcrmor- 
trm cxtinptiitur , non dicitur matatum. L ictb- fTde 
rcb.crcti.&: (i ccrt. pct.erpo iLicx non liabct locum in 
ca('u proplito. Et ti dixcris cum Imola , quod fi fadii 
vohintariuminrtimri mutantts conditioncm cxiuo 
faCJovoluntarionoccc fubftituto maliantc lurisdi- 
fpoiirione, mulroforrius nocebit fkchim ncccllari& 
obucnicns pcr mortc, cx quo cx toto non dclinit cflo 
fjKTS defc-tius pi imi gradus,aip.l.cx hcx: cdicto.$.pcn. 
ff.dcalicn.iutlic.mutxau.facvbi cxcui*abiliordt,qui 
alicnat cx nccclTitate , quim illcqui ahcnat cx volun* 
tatc.RcljTondcmr, tum quia ilhi rdponlio liiw)!? for-^ 
malicernon rcmouec rdjponiioncm (upcriorcra,ca 
ncgetur.quodiftocafumutcturllatus, quiaira^ex- 
rinquirur: tumeriam quiaintcrcifumvoluntariun» 
& nccdlarium cft maxima diflcreacia , qui.i in fa^ko 
voluntario,d.L(i patcrfamihas, inrcrncnit adicioiuili 
tuti,in cafu veto ncccllario ncquaquam, & (ic Ibtc (c* 
cnndtt relponlio cum prima coniiuigitur.&rc vcra 
iftc tcxms nihil fiicit. 

Sccund»* moucntur.Coh^rcscxtrancus non "Tipo 
dittrtnfmilTionc.Lj.C.dciurcdciib.cr£;o ncc fub* 
ftitntfas impc-dire dcbct . probaturcolequeinia, qoia 
i As accrelcendi df taata vulg.ari$ fublbrurio.Lti Tirio 
&M^iiio.|f.[!iltaniis, fLdclc^c.i.Hiiicracionircfp6-. 
dctur,qiiuddirfcrcnria ci\ incer coliarrcdnn & lubfti 
tnrum,aHn cohaercdi ctiam coniundo pr.rferattu: 
fubftitiitws.l.vnica. i.in pnmo. Cxlccaduc. collctufij 
daco & nonconccllo , qiiod lus accrdccndi ilc tacica 
fubftitiitio, noft tamcn pcr hoc ininim cft quod liici» 
li ' ' ■r.iqiiamcxprcrtafublhturio, vt 

p.i L ., i , .c^ ,[)lhiutiopupillaris contramatrJ 

non porrigitur , led exprclla (ic. Lprccibus. Q dcim* 
pub.&alii'^ ' ^ ' I n.irr.&.i!ijDo(ao.commu- 
nifcr. Wxu . . . , . nim q> lus accrcfccndi (itt» 
cita (libftltutio, viconcludirSod-io L li inihi & ribi* 
fl. de lcgat.j. Ncc obftard.lf. Uilianus , quia non tcncc 
coiilcqucncia: ilL qui iialx-t tiis.iccrcfccnthadmita- 
ttir quaii (ilbfbtunis ciim fuo oncrc,crgo eft fiibfUca 
iusfaltcmtacitc: qui.iiliud vcrbum,qua(i, importac 
limilitudincm, &qu(id non vcniatcxracico ludicio 
probacur in LCcllus pacer.U.j.ffidc leg.z. & vlcra pt»» 
di«^ refponfiones tadt ctum,qula calcargumcntii 
noii ccncr, quiafornuciirdcminorcatl maiusncga- 
riu^ , quod non valcc , vc notatur pcr gL in c. cura in 
aindhs.i;. j.cxtra dceled. 
3 Tcrriomoucncur. Si cranfmiftioiurisadcundipet 
bcncfiaum rdhtutionis in integrum,qu.T <lc iurc 
fpcdali eft, fubftitucum cxcludic 1. quod li minor.f. 

Suvuola . 
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<csruola.ff!dcminor.qu3nto mai^js igitur excludit 
lubflitutum iranlminio ilb> qu.rdc iurc commimi 
dhcumpotenrius fitius communc cjuam Ipccialc. 
Lcius militis.^.milicia. milliis. fr.clc ccA jm.miljt.Hnic 
rarioni rcfpondctur primb ncgando, quod notlra 
rranfmilliofitdciurccommuniiquia imtk cHdciurc 
ipcciali.quod probatur cx pluribus:&primo, quia dc 
turccommunicft,qu6d iixrcditas non adicanon traf 
mittimr. 1. vnica. $.in noiullimo. C.dccaduc. tollcn. 
Sctundocft contrarcgulam.quia iiisdcclarandi non 
traiillt in li.Trcdcni, (ccundum gl.& ibi Bart.in l.Hom 
ponius fcribit,ri frumcntum $.fi ffidc rci vcndicqnx 
enim funtvoluntatis, non fc^urantur ^ pcrlona.l.4. 
fi^.locati. Tcrti6,cJtcontra rc;^ulam,quia no jwtclt fic 
ri trafmillio, quin fiitacquilitio, argum.l.tr.-iditioni^ 
bus.ft*dcacq.rcr.domin. Quart6& vltimo ali)somil- 
fis, elt contra regulam , quod mortuus cfHciatur iur- 
res , non cnim potell dari lubitus (inc fubicdo. Lj. S. 
dcvfur. &: l.fin. commun. pr.Td. & inrcr rcftitutio- 
ncm in intcgrum & ius dclibcrandi.clt ma.uma A\Re- 
renna, quia ius dclibcrandi non<licitnr ius liarrcdic^ 
rium,nccin bonis noltris,vt voluirBart.in l.is.qui po 
tell. ft! dcacquir. li.LTcd.&probatur,quu liclictius 
hxrcdirarium , criamdciurc (ferum tranlminHccin 
hxrcdcm.l.h.Trcdii.is.irdc req.iur.Scd hoc cft fallura. 
(tidtal.cumanciquioribus.crgofnliiim cil eciamdi- 
cere, qa6diu$dciibcramlincius hxrcdicarium , fetl 
rclhrmio in intcqrum diciturins li^Tniir.irium, quia 
nihtl aliud cll nili oHicium indicis nobiic, loco acrio- 
tiis oompctcns , vt didt Bart. in i.impcrium . ff. deio* 
fifdicomn.iudic. &idco non mirnm clt, li rclHmrio 
inintcgrum tranfmimcur in hxrcdcni , cum Ht ius 
hxrcditarium.L^& per totum. Cdchxrcdacba 
quod fecns cll in lurc dolibcrandi , quiacum illud lit 
ius pcrlonalc iccundum rcgulas luris communis > 
quodfccuscltininrcdcliberandi. 
4 Prarter ca t daro & non concellb , qu6d ilta tnui t 
milTio fic dc iurecommani.adliuc ramen fundamcn- 
ntm non obllar: nam ius comunc potenrius dt quira 
ius fpccialc , quando coldcm tcrminos rcrincmus. 
excmplum : Si proponamus tcftamcnrum faClum dt 
iurccommuni & dc iurc Ipeciali, forriushoc crit» 

Eoddcmrccommunicil, qu^m illud quoddciure 
cialidtconcellum. Sedfccuscit, quandodiuerfi 
it tcrmim', prout cll m cafu nollro, nam alia cft rv 
fkturio, alia cft cranfmiiTio ians dclibciandi . inuo- 
niuntur cnim multa rcmcdia iurc fpcciali induchi-, 
^ix tongc vberiora & fbrtiora funt aJifS nmltis , qux 
(jciuTccommunifunt concella, vt diiigcns quihbet 
pbccft animaducrtcrc,& iradit RipainLCcnturio, 
Qtitn.if.tfrod. "--ii> 
j ' Quart6 mooentur. tllia vcrba, fi lixrcs no erit,ti>* 
terprecantur,n vcrc, vd fidtc hxrcs non cnt, cum illa 
vrrba pt r fquipollcns adimplcri polTint.L Gallus.$.& 
quid ti rantum.A! dc libcr. & pofthum. lcd hxrcs , ad 
oucm fii tranfmiirio, primi lixrcdts perlbnam rcpr^ 
Knut,cum paccr,& filius vnacademque pcrfona ccn 
(cantur, Auth. dc iureiur. i morientc przlhin prin.& 
licprimus hxrcsfictusdt lurrcs. ergo fiibftitutus cx- 
cludicur. C^icrum & huic rarioni rcljxidctur. t Parcr 
&filiu5 vna cadcmqueperfoiu ccnfcnturin ijs,qu.T 
fiuic iuris:fccus m ii5>qu{ fum fa^tiJLidcIuiianus.$ii 



alicui.fTdclcgar.;. fcdin cafu noftro rcftator voliiir, 
vt pcr h^rcdcm dcficcrct condif io , & lic pcr ctus fii- 
<aii,cum aditio lic fhiri.LcoliIio.lKdcciir.it.Rinoli.cr- 
go in calu nollro no ccnlcncur vna cadcmq; pcrlbna, 
& pcrconfcqticns vcrum non dt , qu6d hocrdpcctu 
primus hxrcs , ficbis h.Trcs dicatur . 

Quint6 moucntur pcr tcx. in l.ll quis filium. $.j.fF. 
dcacquir.hxrcd.rcfcrcndo illum (f. ad prindpium il- 
liuslcgis.&huiclcgi rcfpondcmr nam intclligcrc, q» 
loquatur in cafu qiio filius iiiltiturus habcar lii bli itu 
tum,cftdiuinarc,vtin illo tcxni patcr.Prxtcrcaliibdi 
turio vd fubltitucrc.cll quid fatri: fcd ftcla in dubio 
non pnrfumuntur.Lin bcllo.)i.fa<5tx.frdccapr.&pofl 
lim. rcncrf. Cuin crgo ibi non app.ircat, quoil fucrit 
datos fubfbnitus, non dt id prxliimcndum . & tanto 
m.igis hoc cll diccndiim , aim tcxtus illc loijuanir in 
tranfmiirioncrationc fnicati$,qu.T pcr dationcm vul 
garis fubflitnri toilicur , fccitndum communcin opi- 
nioncm.Lli hIiiishxrcs.lT.dclibci.&pofl:hum. 

Scxto mouciiturpr tcx. in 1. cnm acutiflimi. G.d* 
fidcicommil". cum ficindnccndo : nam ibi cff icttus 
qubdinlbrutus.cui dl datusfub.^bnitus vniucrlalis, 
hocdt fidcicommillarius, nihilominus tranfmittil 
ad poltcroscxclulb fiddcommillarto, & hoc dl cx n 
dra volunraccdcfundli, quia non pr.Tlliniimus qu/id 
fbbolcm alicnam lii.r Ibboli voiniranrcferri : crt^o in 
cafu noltro pcr darioncm fubftiniti hbn debci impc- 
dirirranfmilTio. C<ftcrum &lmiclcgi rcfpondccun 
nam loquitur in hdcicommidario vniucrfaii, nos ve. 
f6 ioqtumur in fnbltitutodire^b : vndc in mirnm fi 
fiiblhmru^dircctus habcrplusitiris.quim fiddcom- 
milIarius,quod patcr, quia iltc dt propric fubttini rus 
ilicno vt probanir in rubr.Cde impub. &alijsfublt. 
Itcm pcr fublbnitioncm vulgarcm f iicccdirurdcfim 
tto,Inlt.dcvulg.fublt.in princlccuspcr fidncominif 
iariam, vtparct.vndc nec mirum,limagis fiiuctur 
liiblbmtodircdto^c^uam fidcicommillaria Vd fccii- 
do refpondcrur,quod idco in d.l.cum acuDlIimi,pnt 
fernirdcli:cndcns,quia ibi dt vnum tannim fjxrcialei 
fdliccc. qu6d tacitu voluntas dcfundti pr.Tfirrarnr \-o 
luntarieiusexprds^.quim habcat fidcicomillanus, 
vndcfcquinir tacitam voiuntatcmdefundiproptcr 
rarioncm tcxtns. ncccnim clt vcrilimilc, &c. at in ca- 
fu quxltionis noftrx,fl hocdiceremus,concurrcrcnt 
duo ipcciaha,quod ius non pcrmitrit.l.mulieri, &Ti 
rio. fulccondit.&dcmonlt.&l.j.cum glollC. dcdor. 
promilLcum Itmilibtis.Quod auccm in qu^ltionc n6 
Ib-a dlisnrduo fpccialia,patcc: quia quod tranlmicta- 
nir h.Tredicas , vc in cafu L noltr.T , dl vnum Ipcciale 
contra rcgulam Lj.J.in nouiffimo.C.^Iccaduc.tollcn. 
ii crgo diccrcraus quod iltc in qua rranfmittinir prx- 
fcr^turfubfbtuco,clIctaliudlpLvialc, lcilicct, qubd 
tacita voluntas pr.Ttcrrctur cxprcfsc . crgo cfldit duo 
Ipccialia , qnx cum ddccndan t e.v codcin fontc, fcili- 
cct cx cadem volutarc,&dilj>olitioncdefun^li,&.ad 
cundem cfrcthiin, non dcbcnt pcrmitti. 
7 Scptimb moucntur pcrtl.vnicam.C.dc his qui an 
tcapcr.tabuLcam criplicitcr induccndo, &primoin 
illu vcrbislic^t non lint inuiccm fubllituri; quali ve- 
lif.qubd habcat locum traf milTio criam fi dlcnt fiib- 
fluuti hh) cdlatoris ad iniiiccm , argucndo i contra- 
fiofcnlu .Haicprimx inductioni rcfpondcnirdupli- 

dtcr : 
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citcr:& primo primi ttcni^iim cft, quod dicliu, lic^r, 
implicat cafum minus ilubuabilcm.l. ctiam. C. (i tu- 
tor,vcl ciirat. inimien. & l.licct.C dc iurc ciclib.li cr- 
po inirto tcxru fumcrcmus ari;umcnium acontra- 
rio rcnlujmiplicarctcalum mj|;i!>iiubitabilcm: ergo 
m.tlc,quoti iic dcclaratur. Quando hxrttlcs non funt 
fubi^ituti ad iniuccm , ncc mirum ti altcr corum dc- 
ccckns lucrcditatcm non aiiitau) tr.tniiuittat, quia ib 
lum vnum impcdimcntum ei\, fcilicct iuris .iccrcfce- 
cii ,quo fortior cil tr.animiflioin hxrcditatc. lcdli 
poncrcmus cosad unuccm fubllitutos , cllcnt duo i 
qux impcdircnc tranfmiiTioncm, fcilicct ius accrcicc 
di &:ius fubilituiionis, qu.T ambo rejKTiuntur in pcr 
funarii colixrcdum. no crgo mirura, li illa duo limul 
iundta, (cilicct ius fubilitutionis cxprcllum, &:msac- 
creiircndi tacitum , impctii.u vnum tacitum tantum, 
lcilicct tranimiiTioncm, quod non crat in caiu pnicc 
dcntitquiaius accreiccndji cil tacitum,& iilco ncc mi 
mm li non impcdiat .iliud tacitum, lcilicct tranlmil^ 
(ioncm, quiapar in parcm non lubct Impcrium. I.ta 
& magillratu$.(rilcarbitr.concluilcndum cl\ cTgo,q» 
non iniplicat iilum cafum . & li dixcris quod probac 
icontrariofenfu.Rcfpondctur quod nondcbctiu- 
mi, quia fcqucrctur ablurdum pr.rccdcns fciliccc,qd 
vnum untum fit maiorLs potciui.r qiiim duo , qiio- 
rum .iltcrum cft cxprclliim.oltcrum tacitum , arg.l.j. 
C.dc condit.ini"crt.Sccundo & vltimo rclpondctur,^ 
ilia vcrba, iicct no iint inuiccm fublbtuti, li volumus 
argucrc i contrario lcnfu , lignificant quando fili j cii 
ncpotibus iuntfimulinilituti, &inillo caiupotcrit 
rumi argfT) acontrarioicnfu, & (iclitcra(bl>itpro- 
|>ric.quali vclit diccrc tcxtus.patcr, vcl nutcr indituit 
lilium Si nepotcjjvd .alios dclcendentcs cx eo. clt ilu- 
bium, fi patcr dcccdat antct^uam adcar, an tr.-inimit-< 
tat ad .liios dcfccndcutcs cx (c? & rtfpondciur , quod 
lic, vt in liac lcgc. nunc intrat icx. hcct non lint mui- 
ccm fublUtuci,quan dicat, (ola ratio languinis opcra 
turiilam tran(mi(fioncm: crsjo fi ponimus quw ilti 
ncpotcs vci .ib) dciccndcntcs cllcntinuiccm lubitmi 
ciaimparcntibus (iiis , a fortiori .idcosficrct tranl* 
mifliojCum in cildcin pcrioiiis rc}H'rianfurti i.i ,quje 
boc opcratur.icilicct, quta iuntddccndctcs ad quos 
alias ncrct tranfmidio cdam iinc alio admmicuk>:it« 
quia (imt coh?rcdcs: itcm,<iuia (unt fublhtuti.in hoc 
crgo calu bciic extat litcra, licct noiint inuiccm iub- 
lb"cuu,quia .i (brtiori ii iiint iiiblbtuti, & hunc incel- 
lcw^tum traditgl.ind.l.in vcrbo,l'ubilituri. 

Sccunduinducitur illc (cxcus in iUisverbis,alio(- 
quc.&c.nam intcrprctantur, .iliosque, lialicct ("ubfti- 
tutos . Vcrum &: liuic indudioni rcijxmdctur. qiiod 
intclligcic illud vctlnim,.aliosq; , i'dlict:t l'ublht.utos, 
e(tdiuin.irc, quod non pcrmittitur,glo(. inl.(iliunii 
qucm habciitcm . C. famil. cicill:. & nroptcrca intcr- 
prctori pollunt, illoscllc, quianre.numittcbant«rad 
h.rrcditatcm , quando tranimidio locum non haber 
b.at,qui funt (iicccdbrcs ab intcilato.iSc lic vidcs qHtki 
bxcinduttio ncccilario non corK"IudK,&; idci n<m 
cft admitrcoda. 

Tcrtib& vltinib inducitur in rationc illatcxtus j 
(iquidcm periiidignum cft.&c.cxcaciicitiir.qubd 
tranfmilltoficquia pcr inlpcratum&; lubirum «■» 
fiim mortis, noncllvcrifimiic tcftatorvm (bbolcm 
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cxcluliHc. fcd hic ratio locum habct ctiam ftate fuiv 
ih(uto,cum codc modo iit inipcratus & (ubitus tnor- 
tis cafus , crgo locuin habct ctiam ilhus lcgis dilpofi- 
tio,arg.l.illiid.H..ndIc-g.AquiI.i\:I.iTirio. Hidc vcrixfc 
obHg.cum limili. C^-tcrum & huicindudtiont reljx>n 
dciur. in co tcxtu non conlidcratur illa ratio iimplcx, 
fitlicqubd pcr infpciatumcalummortis locum ha- 
bcat tranimitlio, lcd coniidcratur alu ctiam racionis 
ratio,quxcft.quia pcriniquuracft,hIios(cu ncpoces 
cxcludcrc&aliosvcnircquiconira aujtum proaui- 
tumqticdclidcrium vcniunt inipcrato commodo Ic- 
^ati , & lirreditads gaudcre. & lic vides qubd filij Sc 
ncjxjtcs .uimittuntur,&:alij quiconira .luitumpro- 
auitumc^ucdclidcrium vciuuntcxcliuiuntnr.lcd hoc 
non cft in calii nofbo.quia imb (ubftnutus cx tdiato 
ris voluntatc vcnit , Si (pcm habct harcditatis com- 
modogaudcrc, cum tc(tator fiho (ubfiuutionan fc- 
ccrit.li nolucrit vcl non potucrit cllc hxrc$.& li chxe- 
ris, quiid imb fubftitutus contra auitum dclidcrium 
vctiir.&contratclbtoris voluntatcm , qui talcm ca^ 
fum non cogi(.iuit , vt ita rcpcntc inihtutus morcrc- 
tur ,dcfraud.ircturc^uclucccl!io (uaillo coinmoiio, 
quodmcritbtnipcratu rcfpct^ inftituti dicipoicll, 
qu.indo fperari , aut conluicrari talis caius non hici- 
icpotucrit, &;obhocfortuitusab ipialcgc appcila- 
tur, quandoquisitadcrcpcntc antcapcrtas tabulas 
moritur,facit.l.vcrum.$.fi locuplcti.Hicic minor.aIiu- 
c|uin nec in pcribnacuiufuis did potcft , commodut 
liiic gaudium infpcraaim , cum non cxiftcntc oliquo 
fubihtuto, alij vocan poilcntpnmiscxclulis, &iiuicl 
commcxium (pcrare (icun (ubfticutus . Rcipondcu: 
namhccc pcr(ubitam mortcm poirudici caius for- 
luitus & ini'pcratus,& hoc rtlpc-ilu tcftatoris & infti 
tuci, tamcn rclpccfhi iublhcuti , non poiliimuschccre 
qubdipicad inlpcratum h.Trcdis cumodum vcniar. 
Pr.rtcrca h.TCCoiilidcrationulhu$eftmomcnii,cx co 
quia locura habcr Iblum , quando rcpence inftiiucus 
moritur, dS: lcx illa,ac cti.im ilhus lcgis ratio elV qcnc- 
ralii,&: locum habctctiam quando rcpcntc nun mo- 
ntu r , quo in calii vcrum non cft lubititucum vcnice 
contra tdtfttoris voliintatcm.cum caium illum td^a-^ 
tor coniicicraucrit,&: rcijx-chi inihtuu non dicitur ca 
fus inijKraruSidff forruicus: poccrac cniin aiitc h v cdi 
t.itcmadirc, &:lubfticutusnondicitunnipci-ato li.u- 
rc\lua(is commodo ^audcrc. vndccum rano iliAlic 
gcncraUs, uon cft luriiconiulci intcnuo vdlcea.vaih 
bainiationcpolita fupradido mtxlo intcrlhgcic: ^ 
cantomagis hoccftdiccndum,cum m rationc vtcrrq^ 
ciiiis conitdcrctur , idcft roors incontincnti quc aph 
pcllatur caliis fbniiitu$,&: raors non incontincnci 
qii.Taj'pcIIatiircafiis luimanus.ibi, fortuiiusobcaur; 
ias ^'cl caius huma nos,&:c.& icicu prima rcfponfio fir 
marcmancr. 

Ocbaub, &: vltimb mouccur pcr Lvnicani. C.dc c*» 
8 «iuc.toHcn.tcam ditphciccrinduccndo.&primbiii$. 
-cum autan,iundh} $.in nouilTtmo.vbi dicitiir, qnbd 
hxrcdir.T5 non .idica non tranfmittirur . ad quam re* 
gulam tcxtuscxupit duosca(us:Pnmum,qu.indo baQ 
raiims trznlrnittitur.idliberos,iuX4i.lvnicam.C.de 
lusqtii anteapcr.iabul..Sccundum, quando fit trani^ 
niiilio luris dcltbcr.indi, iu.x.di<t(am l.cum antic^o* 
nb. Dcmiuniu i. cum autcm, dicuur qubd ext^cpcis 

qiubuiciam 
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<juiburdi pcrfonis, qiiih.tr.irmictitur , cxcq5tu.itis in 
Imicnorcpartclcgis, h^rcditaspnmo dcuolniturad 
rubflicutuiu.fccuntio aciucnicntcsabintcAato,tcrtin 
aci fillu.iS: lic patct manircllc, quod hzrcditas ita dc- 
inumad fublUtutumdcuoluitur, fi non tranfmitti- 
lur , prout in d.$. in nouiirimo^. Huic indudhoni rc- 
Ipondctur. ibi cnim ran rum dici tur qu^ cum cdlar 
tranrtn»<iio,ad ccrtas pcribnas qu^riuir,& primo dc- 
iioluicurad ('ub!b(utii, dcindcadccnos quibusibi. 
£i cx ffocconfcqucntcr &.'nccc(Iario non clicitur,q> li 
tranimidiolocam habcret.fubllitutuscxchidcretur, 
ad hoc enim nulium vcrbum:nam quando harreditas 
non cib adita,ni> tranfmittiturjdicit tcxtus, nifi in ca- 
iibus fuperiori lcgccniunciatis.fcd in fupcriori Icgc, 
<]uando jjxrcditasad hlios tranfmitritur,non pr^iup 
pontrur addic fubflitu tu: crgo quando adcft, quid ai 
ccndum lit?non rcfcrt & clldubium , crgo d. f. cum 
aatc.ncccliario non prnbarid, aii quod adducitur. & 

{iroprcrca Soci. hoc colidcrans, iccundo vlrimo ca 
egcm inducic in $.in nouii1imo.nam dicir Socinus, 
qu6<i in co ccxiu colli(;irur,qu6d liquis fucrit inibtu 
lusjcu in rotum,icu pro parrc.fi quidcm haL^cac iub- 
/linirum,vclc6iunc^um,hiadmittuntur quandohx- 
rcdicasnonadica non tranlmittitur.icdibi tamencx- 
cipmnrur duo callis , fcilicct cum fi c traniiniliio , fcu 
virrutcd.i.vnic\-.C.dchis,quiancc apert.rabuLfcu vir 
tutc d.Lcu antiquioribus. C. de iuredclibcr.& iic iftc 
icxtuscxprclichanc opini' Mhat.Vcrumli.TC 
SociniinduCbononclt vci .t, incrclomnium : 

quia quo<i ibi adlic iublUtums.tcxtus illc no didi , 8c 
Ac hoc nullum pcnitns \ erbum : &; ideo Politus dicc- 
bat,Socinum hancconlidcranoncm pcriomnium 
fccillc,&non dlcmirum, quia& inccrdumccia bo- 
nus dormitat Homcrus. 

Etcum iujiciioropinionullaleiTevcIrationcfun- 
decur.cui relpondcn non polTir, alccracfl opiniofu- 
pcrioricontrana.qiiamri! ' & Ripa in L j.tT. 
coiiAng.in d.l.fi patcrfami. . - .1 d.l.tTim propo- 
na.s.C.dc lu;rcd.inlbt.& Saly.in dlcum antiquiorib. 
&:Pohc.in tradt.fubf1:. in matcriavulgarisiubilirutio 
nis,in q.^^.licct fub di fltnciione. 

Er moucntur ilb ex pluribus . 8i prim^ cx vulgari 
fubltiturioncrolliriir nafmillio cxpotcnciafuiratis, 
iux.L j . C.dc lurc dclibcr. & probatut in L ii fihus hx- 
res, &: ibi Bar. 6c Docto. fl". cic libcr. & pofthum. crgo 
iT>ultoma$;isius dchbcrandi&omnis aliatraniinif- 
rio tolli dcDCt.probatur conicqucn tia, quia maior eft 
tranfmiilio cx potentia fuiuris , quilm alia tranfmit 
iio , & qu; om n 1 i ixr c ram vcrcri quam nouo cocella 
fuit.l.vcntrc,&ibi DoAo. ft^cacq.hxrcd. Huicfun- 
damcnto reipondctur, primo ncgando m.iiorcm pro 
poliiioncm: namcaquarftioadhucfubiudiccdl 
iiifti nos eam dirpucabimus. Sccundo dato 6c no co- 
celib,qucKi vulgaris fublHtutio cxpotcntiaiuitatis 
rranrmiiTioncm tollat: Kdpondcrurcxmcntc Arcti- 
ni, ncgandoquod maior lit ratio tranlinittcdi in fuo 
cxpotcntiafuintis fta".:cfub(tituro, quiminoitra- 
neodc lurcdcltbcrandi. & ratiodifTcrca^i^intcr iuii 
&cxtrancum iftaaddudtur. tnam in fuo hxtcdcifta 
iubrtitutio hili pcr lurc vcrba, (i lucrcs non crir.ope 
rarur, quod iiiftiturio ditanit fiidb liib contraria c6 
ditionc , ii (iius volucrit dlc lurcs . L aliquahdo , & , 
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l.quibus dicbus . $. quidam . fSdccondit. & dcmonft. 
&l.vcrba.fr.dcconi1it. inftit. <|u.-cvcrba in cxrranco 
nullam important conditione.l.iam dubirari,& LCor 
ncIius.fl.dch.Trcd.inftit. cxqiio icquicur quodin iuo 
proptcrpcndcntiam codirionisdcbeat cdlarctranl- 
midio , quod fecus cft in cxtrancoJ.vnica. $.iinautcm 
liib conditioiic. Cdc cad.tol. & fi dixcris verum no cf 
fc, quod fuus cui datu^ft fubftitutus, dicatur fubc6- 
dirioncinftitums: corrarium.n.probamrinLii lilius 
h^rcs^in prin.iunelo $.ii.£dchb.&pofth.nam Doclo 
rcs communitcrdiaint illam lcgcmin principioin 
lixrcdc fiho purc inlHiuto loqiii, & th illi filio ibi da- 
tus fiutiubfbtutus.Rcfpondaurtum nccandoilLim 
Doclorum intclligcntiam, tum ctdiccndo, quodibi 
filius^milias dicatur piuc inftitucus rcfpc<ihi figunr 
vcrborum , fub codiiionc vcrb proptcr iiibftitutionc 
vulgarcm. EtlidcnuocuPohtodi.vcris quodquem- 
admodiiin cxtranco illa vcrba non faduntconditto- 
nem, ita nccin fuo. nccobftatd.I.vcrba,ciiiimil.quia 
illa vcrba, li voict, in nci.cllario bcnc /iiciunt c5ditio- 
ncm, ii nolit dle hxrcs.no lir: no ailt fadunt hanc c5- 
ditionc.fi vclit lit,&lic coditio cohftit in noledo , no 
in volcndo,quf tollit ncccfritatcm adcundi, ad qu.iin 
cxlegcduodcdm tabubrum atdabanrur,non autcm 
fidunrconditionc rdpcclu voluntatis adcundi.quia 
iublatancccllitatcquantumad voluntarcra, idi: timc 
dicendum in luo quod in cxtranco . Reipondco,& vc 
did iblet.quod ahquado maximafubrihras facit inqc 
nium dcficerK&non miru, quiaaliquando & bonus 
dormicat I lomcnis , & ideo mirum non cft fi Poiicus 
in cim j;raucm crrorcm incidcrit, nam in fua rcfpon- 
lionc vuk-tur nu intcllcxillc,ncq; lcgillc tcxJn cLLiam 
«iubicari, vbi exprcfsc dicitur conditionem in voiun- 
tacc confiftcrc,& hxc vcrba, fi vclit,ex capite volunra- 
tis, codirioncm faccrc , &.'idcolicct.'inrcafilius bene- 
ficium abfhncndi libi i prxtorcconcdrumhabcrct. 
$.fui, Inft dchxred. qiialit.&difrcr. tn hcKiii cafu.cij 
pnmum ic vcilcadircdi.\crit, ralcabltincndi bcncfi- 
dum amplius no liaber, &ica cantac exprdsclitcra in 
d.l.iamdubttar' '^:' i ' ; . ,Ii - ■ lobandofu 
pradi<5bm rati' , j^onfio.ic, 

quod rranfmifTioqux fir cx potcntia luicacis , extcnla 
niitad cranfmiilioncqux fit bcncficio d.Lcumanu- 
quioribus,& lic rr.tnfmiifioiuris dclibcrandi ia«^ta& 
induCta fuitad inftar ttaniinillioniscxpoccntiafuira 
cis, iu dicit tcx.in d.Lcum anriquioribus. icrd id quod 
cxtcfnm fuitnocft maioris virtuus,quamfitidquod 
cxccndiiur.Lj. & i.fT.dciudic. Ei^oqucmadmodum' 
iublliturio fuiratcm cxcludii, ira eri,i iiiris dchberan- 
di tranfmillioncm excludcrc dcbct . Rclpodco quod 
minor propofitio locumhabct, quando maiorrario 
non dl in co, quod fuii cxrcnfum , quam in coquod 
cxtcndirur, iccus vcrb fi maior ratio adiir incoqiiod 
fiUt cxrcnium, quia runc non cft mirum , ll maiorcft 
virru5,& maior(hfpofitio:icd in cafu noftro maior ra 
rio cft in co qutjd f uir cxtcfum, qua in co quod cxrcn- 
ciirur,quia in fiho inftituto df fub c6dirionc,in cxtra- 
nco vcrb nb.d.Liam dubitari,crgo non miru cft,fi ma 
iornriushtin iranimiilionccx porcntia fuitaiis. & 
iicvides, quod Arcrini rcfponfio vcra rcmaiict. 

Sccundb mouaur.fi vcrii elTcr, qucKi pcr rranfmii^ 
fioac ckdudcictur fubftiiutus,lcqucrciur quod Prin- 
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cipumbcncfici.iinpmudiciu lublhruri intcrprcu- 
rctur.lctl corcqucns cll raltum.l.ncc auus.Cdc cm.i- 
cip.Ubcr.Lx.$.ncc]uiciiPrincipc. ncquidinloco 
publiA ccuainuis.dc rcfcr. in (j.crgo f^Jfiim cll ctii 
antcccdcns.6«; ik quoii fubllirurus cicludatur. C^rc- 
rum & h^c rario cuiutur,quod bcneficia Principuin 
in prxiudicium tcrtij non lunt intcrprcranda qu5do 
fumus in dubio, fcd incafu iiollro fumus iii cLirtSiCij 
ciifpofitio dJ.vnicf ,ac ctiam dlcum antiquioribus, 
iincpr.viudicialcs.qucdprob.iturcxco quiacoharre- 
' di, vcnicntibus ab intcllito , &alijs pr.riudicium af- 
fcrr.d.l.vnica.&cum gcncralis fit ilLi conlhtutio, qua 
rc criam in fubllitnto vigcrc non dcbcat,(ufHacns ra 
tto rcddi non potcft : nam qucinadmodum cohx- 
rcscx voluntatcdcfundli vocatur , ira ctiam fublliru- 
tus , vndcquarc m.igis illa lcx in cohcrcdc, vcl alijs i 
tclHiorc vocatis , quam in (iibllttuto locu habcrc dc- 
bcat, vera ratio rcddi non potcrt,&.'proptcrca ilia in- 
dudtio non tcaci. 

Tcrtio moucntur . E\ vcrbii illis,ll h.rres non crir, 
conftar tcftatcrcm lubihtutum vocallc coin cafuin 
quo inlbtanis hxrcs ciTe non poccll.l, cum proponas. 
C.dc ha:rcd.inftit.fcd pcr mortem inlhtutus non po- 
tcft cllc h^rcs, crgo cx voluntatc tclbtoris admictitur 
rubftitutus. Vcrum & huic rarioni rclpodcrur, Sc pr.r 
mitrcndum cft, quod tclhror pr^fumitur voluitlc id 
quo<ilc.Ydilponit,Uar. in Lh^'rcdcsmci,in$.cum ita. 
fr.adTrcbclI.fcdIexvuIt,quodha.'rcditas non adita 
tT.infmittatur virtuted.LvniCf,&:d.l.cumanriquiori 
bus. crgo prTfumitur tcftatorcin id ctiam voluillc,^» 
comprobaturperd Lvnicam, in rationc lUiiu lcgis. 
modo fic, Itcct ilb verba, fi h^rcs no ci ir, inrcrprctcn 
turctiam fi hxrcscllcno potueric, tamen perlupra- 
diftani cofidccationcm harc intcrprcratio in cafu no- 
ftro hoc fcihcet mo*.io intelligi dcbct, li harrcs cllc no 
porucnt, ncq; pcr fc.vt quia antc h^rcditatis adirionc 
inortuus fucrit,ncq; [>cr aliu, vt qa iUi,.id quos hfre» 
ciitasnoadita tralmittidcbcbatvirtutedictarulegtl, 
h^rcditatcadirerecufaucrint: nain cum cxprclsc no 
coiiilct tcllatorcm vdlcpcr lubftitutu cYcIudcrcius 
tranfmillionis , prxfumcndum cft iplum cam liibfti- 
tutioncm feciftc in coiu , in qucin tranlininio cffcclu 
non habct, cumhancdirpoliti(jncmfccillcpra"fuma 
rur.iuxulcgum dilpofitioncm,qux cft,quodlia:redi 
tas non adita in filios tranfmittatur. 
I o Quart^ moucnnir.tProuifio hominis,Icgis prout 
fioncm toUu.l.h.Cdepa<fl.conuct.&L mariru$.Cdc 
procurat.(cdfuhftitutu$cxtcftaioris prouilionc vo- 
catur, &illccui fir tranfmiifio , c,\ prouilionc diciara 
lcgum,vnicx,&:cum antiqiuoribus,admittitar. crgo 
iftaprouifio tcftatorisdckibllituto,diiltarum Icguin 
prouifioncm,& fic tranfmiirioncra tollit.Vcrutn h^-c 
ratio fubinouecur cx tribus,&: primo m.iior propoli- 
tio tunc proccdit,quando pcr hominis prouifioncm, 
Icgis prouilio lupcruacua rcddcrcrur, lccus vcr6 li ca 
fupcruacua non remancret : fed in cafii noftronega- 
muslcgesiftas loquctcsdcrranfmilTionc ftantcfub- 
fticuto lupcruacuas rcmancrc, hoc cnim cft quod di- 
fputamusj&falfum cftcdicimus, dum contraria opi» 
nioncm fubftincmusimodicimusdidaslcgcs loquc 
tcsdc tranlmillionecllcin tclbtotis taciu voluntate 
fuiidaUs,adco,quod in propofiraqua-ftionc concur» 



Trentacinquij 

rii ctiam tcftatoris vohinr.is.Scnindc) rd]iondctur,U- 
cctlubftitutus dicaturde voluntaic ici atorisluccc- 
derc,tamcn ftantc difpolitioncdiclarum lcgum.dici 
musnon adcllcvolunratcm tcftatoris, hoc cnimcft 

1 1 quotidifputamus. Tcruo&vltimorclpodcturijTna 
iorpropofirio proccditin cxtraordinaria, &nonia 
ordinarial^is ^uifionc, & fic prouiliohominisex- 
traordinariam , & no oidinariam & gcncralcm I«^i$ 
prouilioncm toHit.Glof Bar. & Dod.inLt.Cdc iure 
cmplu&Bar.ind I.fi.Cdcp«>fi.conuent. fcdpft>uifio 
didtarum Icgum,dicitur ordin3ru,&.*gcncralis, crgo 
pcr homtnis prouilioncm ea non toUirur. 

Quinto moucntur.quando adcft fubftimtus, ninc 
omncs iHi qui pcr Icgcm vcniunt cxcluduntur.L fi.C 

1 1 dcnccclLlauis h5tcd.1nlht.tlcd in cafu noftroaddl 
fubftiiutus,&adluntilli,qui pcrd.Lvnicam.&cLlxti 
antiquioribus, vocantiir. crgo fubftitutus iftos exclu- 
dit.C9tcrum & huic rauoni rclpodctur, & primo pcr 
fubftitutum excludiintur ilh,quos lcx vcKat,eft vcru» 
quando fumus in fimplici tcftatorisvoluntatc ,&in 
Imiplicilcgisdifpolitionc: nam tunccum vtcrqucca 
fus lit fimjMcxjdcbct magis voluntas tcllatoris atten- 
di quam lci;is dif[>ofitio,dummodo tcllatoris volun- 
tasnon fitcoiitra Icgcm. &ratiocft ,quiain vltimo 
clogio , tanquam Icx voluntas teftatoris cft fcraanda. 
I.prim.1. ft! dc tcftamcnris , &$. dilponat. Authcn. de 
iiupt.lccus vcro cll, quando lumus in limplici tcftato 
ris voluncate, iednon in fimplici lcgis difpofitione, 
vtputa qufKi ficcriamcum ccftatoris voluntatccoa- 
iund.1, nam tuncdcbct attcndi porius dilpofitio Icr 
gis, quim tellatot is voluntas . & ratio cft, quiaquod 
potentius cft attcndi debct.l.qu.Tritur. fT.dcftatu ho- 
minum,&duo vincub magis ftriiiguncLBaliftaJf ad 
TrcbclLfcdincafunoftro adcftfimplcx voluntasce» 
ftatoris circa (tjbfticu tum,& circa illos, qui ad hzrcv 
diiatcmiurc cranfminionisvocanrur, adcft icgis ciir 
Ipolitiocum ccftatoris voluntatcconiunda,vtproba 
turinrarioncdidar Icgis vnicx,&comprobatur cx 
co, qtiiaccftacor pralumicurvoluillc, &cogitaftc id 
qiiovl lcx vuli, Rircolus in Lcxiurifiur. $.vt liberi. 
ftidcopcr. libcr. crgoprarliimitur ceftacorem vocailc 
fubftimttimin eocafu, inquo hircditas non adita 
non tranlmittitur, & t.uito m.agis hoc cft dicciuiiim, 
cum in dubio pr^furrutur teflatorem voluillc potius 
f ibolcm fuam includercquam cxdudcrcin luadi- 
f| <)tItionc.Lcumai;iitiirimi.CdcfidcicommifI&Lcii 
auiu.frdecondic.&dcmoft. Ergodifpofitioifta legis 
cutc!^ ' ritecoiundarcmouctfubftitutu. 

Sc- 1 . .ilctur.d.I.fi.procctiit.quandofi vo 
cati .ilege.tdmittcrcntur, tclhmcntumcaducum fic 
rtr,& tuncbcnc vcrum cft, quod lubftirutus illos cx- 
cludit, cum ipfc veniac cx ccfiatoris voliinratc,& pto- 
ptcrciusac^uliioncni ccllatncntum firnium rcma- 
ncar.quod fcciis cft in cafu nollro, qtiia proptcr tranf 
miirionc virtutcdJ.vnicx,&d.I.aim antiquioribus* 
tdtiracntum firmum non fit,im6 validum remanet. 
d.l.vnica.$.in nouifIimo,&$.finautc.C.dccaduc.tolt 
lcnd. & lic diucrfi fiint cafiis ,"&idco dc vno adalium 
iilario non tenct L naturalitcr. $. niiul communc. fii 
dcacquircn.pollcfti 

Scxco moueciir. lus fubfttturionis porcntius cft iu 
rc accrcfccndi.l. i.$Ji duu.Cde bunor.puiicf fccund* 
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riihut.&L|. $.inprimo,&$. profccundaC dccidtic. 
tollcn.&ratiodl,c]uia fubftitutus vcnit excxj>rdla 
voluncatcdcfiincb , coniundVus cx tacica.ri crgo lub- 
ftiturioquiadlquid cxprdlum imjvditiusaccrcrce 
di,quia racirum.crgo fuoftitutio, cjiiu cvprcfCi imnc 
<iit tranfinidioncm , cju.v dl tacita cx di({>o(itionc le- 
git. Huic ritioni refpondctur.fubnitutio impcdir ius 
accrdccndi ex ca ratione, quia ius acrrdccndi foit i 
ln;c inductum,vt pcr illud dux luris rtj»uU* in matc- 
ria fuccclTionis locum habcrcnt , altcrain matcria re- 
ftamctari^ fucccnionis,nc kilicet tdhtor pro ca par- 
tcquam altcr cx ii.Yrcdibus jnftitutis.idiuit hrrcdita 
tem tcltatiis dcccdcret, pro ca vcro partc quar fuit re- 
pudiata,& non adita intcilatus,quod ius noitrum no 
patitur. l. ms nortrum. ff.dc ng.iur.&lunccft, quod 
cumcocafuiquoin partercpudiata cftdarus fubfti- 
tutus cdlet h.TC ratio.ccflir & ius accrdcendi.d.l. 
fi duo.Alccra rcgula c(l m matcria tuccdlionis ab in< 
Kcilato, vtfcilicct vna&eacichxretitt.is nopolTitvno 
codemq; tpci pcrfonisdiuerfi graduj adiri.fcd fcm- 
pcr proriraiorcs adintcnmrur,& ijs exclutis ad fubic- 
qucnccmgradum iiaTedicasdeuoluirur,vtin cot cira 
\is iToruin. dc fuccdl." edtc.& in jj.;. & i. in Aiich.de 
harred. ab intdfcu fed ii ius accrciccndi non dlct vni 
cx proximioribus repudianci adirc h.Trcditaccm, k 
^rionis diuerii gradiis cadcm h.Trcdjcas .idiretur, 
Idliceci peribnisalijsquiluntincodemgradti aiin 
repudiantc, &ab alijs criam fubfequcntis gradus pcr 
repudiationciftius, arg.Lj. Cdciiicccircdic.&ideo 
ius accrcfccndi intrcxiuc^him eft i lcge, vc portio repo 
diaca ab vnacr perfonisconfiicutis in vnogradu, cui 
dciau eft hxrcciitas,ali)s pcrionis in codcm gradii c6 
(hturis & adcuntibus hxrediutcm accrcicar, VT dicC' 
bat Bal.incLl.vnica.lS in primo. Cdc caduc collcn. & 
ex lucracionc elicicur poftcaracio quorc pocciitius 
(itius tranfmiilionis , quim iirius accrdccncii, quia 
pcrrranfmidionem nonfic rranfgrcflio degr.idu in 
gradum,cum isad quem iit cranimilliocx pcrlbna 
tranfmicccntis fucccdat,& non ex peribna propria,\t 
traditDccinconfi.j.Ex prxdidhsvides, quod poten- 
riuscftiustranfmiiTionis^quam fitius accrdircndi, 
&caratiopcr qujius.-u:crciccndi pcr fubftirucionc 
rcmouctur , non eftcadcm cum lurc cranfmiifionis, 
&idconontcnecargumencum , fubftiturio|^>otecior 
cft lureaccrefccndt , crgo licuc coliic ius accrciccncii, 
iu cciam toUit cranfmiirionem. 

Scptimo &vlrini6 alijsoiniifis, mouenrur pcrd. 
Lvnicam.Cdc his qui ancc apcr.cabu.eam in illis vcr 
bisinducendo, liccc non iinc inuicem iubftitutt eic 
ihbiUturionr vrnircnr, ergo porenrius eft ius fubftitu 
rionis , quain ius cranf miuionis . C^ccrum & hic tcx. 
£icilefubmnucnir, tum qtriaitlavcrbanihilprobar, 
vtfapradiximus: rum cdam quiadaro, quod h.TC in- 
dudho lit vcni,nihilominiis non probar, quia non cft 
mirumii iltocafu fi;bftitimo IcKum habet, & non 
trmfmiirio, quia ra icis, quod quando in aliquo aChi 
duplc\ rcmcciium concurrir, ordinanum fcilicct, & 
cxtraordinaiium , runc ordinariiim locum liabcc, cii 
cxrraordinarium & fubfidiarium remcdiumtucde- 
lur, cum alia via furcurri non poffic.l. in caufx.fi. dc 
tninor. fcdincafucLl.j.concurrit remcdiri cranlmil^ 
fionis,quod cft contra Fegnlas luris communis mdu- 
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^m, & in iure fpeciali fiindattim , vr fupj a probacij' 
fuic, &eciamconcurric fubfticurio,(jna:a>ccrnirrc- 
niectium ordinarium,& fecundum lcgescommiines 
foTOiacum , crgo mirum non cit H in calu illo poriu» 
fubftitucio,quam tranlmiffio locum habcr,quodfc- 
cus cftct li ifta rcmcdia limul non concurrcrenr. 

Tcrria & vttima cft opinio loannis de Inio.qui fub 
f^dercdiftindtionisconarurhasopinionesconcorda 
rc,& dicit.q. .tuc ftiirdatus ful>fticucus s-ulgaris in ca- 
fuimpotcnti.Tfpcdficf &exprciT.T, &tunc proccdir 
opinio Bar.&communis : aur fiiic fafta in caium no- 
luncacis, vcl ialtcm ingcncte fuitcxprdliis caiusno- 
luntatis pcr ilia vcrba indcfinira, fi harres non erit, & 
runc prxfcrarur fubftirucus . Contra lianc loannis de 
Imo.dirtindioncm rencnt Alex, & Soci. in d.Lj. jf.co. 
Arct.in L 3 .ir.dcacqui.hxrccL lo.de Monie SpereL in 
Lcum proponas.C.de hTrccLinftit. & Polit.in traifVa. 
fubft.in maccria vulg.fubft.in q.44. Et mouennir pri- 
mo, quiapotius dict conrrarium dicendum , & iic 

3uandodaius fiiit itibftitunis in cafu impotenii^.tLic 
ebcrctacimitri fubftituttis,hai:rarione,quia tunc 
cumpcr mortcm non po(fitdTehxres,dicirurvcrifi- 
cara a'>ditio^nforrtulpecificaquTtocum(x>tius ha- 
berc dcbet , quam rranfmilTio,arg.t.M^uius,&Lqui 
hxredi.fC dccond. &demonft.Seaindo moucntur* 
quia cafus impotcnri^ ad caium noiuntatis trahitur,' 
&ficeconrra,vtfupra tarius diipurauimus. 

Erlilmotam dcfcndcndo dixeris, quod quando 
i"ubftituriofa<aa fuitincofum noiuntatis, vetialtem 
in gcnere fuit exprelTtis cafus noliitaris , pcr illa vcrba 
inrlcfinifa,li hxres non erir, tunc prifcrri debet futv 
ftiturus, hac ratione, quia ninc primus h.Tres vF fub- 
iTitutus fub cotraria c6dirione, ialicer,(i volueritciTe 
h.Trc$.t.ali(|ii ancio.fT de condi t. & dcmonft. & L j .f j. 
ft'. dc .idim.lcgar.& idco eft an tequam dcclarct fc vcl- 
lediacur noluillir.arg.L (i ica legatum. f .illi fi voter.fE 
dc teg.it. j. vbi idcm cft in tcgato rcliclo , li lcgacaritis 
volct , nam cum condi tione pcndente mortuiis fuc^ 
rir, non poceft rninimilfio hxredicatis iieri.d.Lvnica.' 
$. iinaucem fub condirione.C dc caduc. roIlcn.& fi 
dcnuodixeris,quod illa verb3,li volucric, liccc in Itio 
& ncceiririo condicioncm facianc,tamcn fccus cft in 
cxcranco,quia habcncurpro non appoficis.L vcrba.fn 
dccondit. inftic. Refpondecur, qtiod illud procede- 
bat dc iurc iTorum^fecundum quod ius non crac inue 
nim,quodiuris dclibcrandi rranfmiifio fierer,nam 
tuncliuedletcondicionalis, iiucpura,non cranfmit- 
ccbacur, hodie veroitcus cft pcr d.I.cti anriquiorib. 
&d.Lvnicam.f.lin aiic ilibcondirionc, &liciftac6di 
rio ardiaturproptcrn.iruramin h.Trcditatibusquaii 
ficut in lcgatis, &ifa viderur vcllc Bal.in LCornclius.' 
I j C^tcrum tli volumus opinionem concra Imolam 
dcfcndere , iftis iiiis rarionibus lic facilircr rdpoderi 
poccft, & primoilla vcrba, fi volucric dVc hxrcsin ex- 
rraneonon f;iciunrconditioncm.gIofdt notabilis in 
I.Cornclius.ff.dchaTe<ijnftif.quaibi Ang.Dvn. Imo. 
Roin.Bal.&alijcommuniter kq!mntur,& Alcxan.& 
Soci.in d.l.j. idcm ccncnc. nccobftat cLl.li italega" 
mm.$.illi li volct,quia d.$.proccdirin legatis nos v«- 
ro loquimur 1 hereditate, inferc|uosc.i(usiftacftdifl 
fcrcntia, iiam illaconditionisappolitioin lcg.inseft 
contia naturam legatorum,q(u:ctiamignoraniibus 

acqui- 
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hcquinintur dc fui nacura , inijicdo tam iurc ciuili > 
quam pr9torio.I.c«m p.itcr.$. (urdu. ft.de lcg.j. fcd in 
hxrcdicatc c(l fecundum naturam inllitutionis, rx 
qua nullum qu.rrifur lus igiiuranti , icd volcnti.gI.in 
Lqui ita h.rrcdiutcm. flJccondit.inilit. &idco quia 
fccundum naturam taciicincft, cins cxprcirio nihil 
opcratur.l.j.fT dclcgat.j. &:in tcrminisiddicit glof. 
inl.iamdubicari. frdcli.Trcd.in(Ht.qu.TratiQprocc« 
ditctiamin tran{milIoiurcdchbcrandi,quiacum h^ 
rcscilct purc inflitutus, li ignoratnoatranrmittit.d. 
Lcum anticjuioribus, in vcrl.lcicns,&.' ibi Par.& c^tcri 
Do(ft.ncc oblbt, quod hodicperd.L cumantiquiori 
bus,ar(f^ctur dicla condiiio , quiapcr hoc non icqui- 
lur quod cxprclTio iftius conditionis fiat .ahtcr.quam 
quando tacitc incit, vtclarillimcconftat, &propto- 
xeaniiul fxcit. 

In fuo vcr6 hjrrcdc an tranrmi/Iioncm illa condi- 
4 tio impcdiat , t cA dubium , quiaconditionoJia non 
iranfmittuntur ncqucctiamfauorclibcrorum, vt te- 
ncnt comunitcr Dodorcs pod gL ibi in d.l.vnica . G 
dc his qui oncc apcr.t.ibu. 6cc{l communis opinio.fc- 
cundum Ia£ in 1- cum fiho,num. i6. ff.dc lcg.f. & bic 
habctur pcr Dovt 6c prxfcrtim {kt Rip. num. j 9. cii 
ieq.inLIixrcdcs inci, 111 $.cum ica. tl^ail Trcbcll.it vi- 
dcos Alcx.in conii. 1 6 j.lib. j.Si Dcci. in confj. j f . & 
quia vulgarisfubftitucio fuitatcm toUit.gl. in L Papi- 
nianus. fqiiarto. ff. dc inofticio. tclbmicn. Dpdo, 
in Llifiliushaacs.ff.dc Iibcr.& pofthum.Nccobft.it 
11 cum Soci.dixcris,qu<xl li pcr rationcliibftituti tol- 
Ittur fuica$,& nccciuusfilius vidctur rcdadusadin- 
ftar cxrranci, & pcr conlcquens di^ vcrba non facc 
rcntconditioncm.Rclpondco, nam licct pcr vulgarc 
iubftitucioncm cullacur fuitas, JSc pcr hoc fuus adin- 
flarcxtranci rcdigatur,tamc iion potcft ncgariquod 
in coillaconditio, fi vult cllch.cics, non cxprimatur 
alio modo, quam tacitcinfit: &: nccircumloqucndo 
eamus pcr cmcndicata fullragtaiil cxprclst- probatur 
in d.Liam dubitori. fLdchfrcd. inftic. &idconon mi- 
lum cft, quod hoc ctiam in cafu vcrba iibconditionc 
ficiant,qui.icxprc(Tio conimqu.r tacitc infuntucr 
alium modum quam iniint,aliquid opcrantur. d. 1. li 
ita Icgatum. $-iUi fi volct.ft. dclcgac. ). cimcn his non 
obftantibus ilta vcrba, C\ volucric, cranfmiiriunem no 
impcdiiit virtutc d.l.wicj, vt dicit gl.in L Corndius. 
f[.dc harrcd.inftit. quam ibi Ang.Dyn. Imo.Rai. Bold. 
&aL;coiiiiuuniter Icquuntur,&idcm tencnt Alo- 
xand. & Soci. in d.l.). & cft vcrilTima conclufio, vt io- 
fra vidcbimus. 

Rcmotairta Imolf diftin(aionc,& ficvltimaopi- 
nionc apparer,quod alixdu^-opinioncs in dilputado 
ambx dcicndi polliint . cgo vero (ic diccrcm , aut Ich 
quimur rcfpcdu termini d.l.vnica:. C. dc his qui antc 
apcr. tabuL&tuncintrcpid^ tcncrcm,non obft.mtc 
fubftituttonc h.creditaccm non .iditam tranfmitti,& 
lic quod cx potcntia tranfmillionis d.LvniC(,(li.bftitu 
ti cxcludantun & pro inccliigencia meg rationis prx- 
mictcndumcft,quod ncmoprxdiinicur poftcritate 
alicnam prifcrre fucccfrioni (ua- & fiiiorum luoni. 
Lcum acutiiTimi. Cde fidcicom.& I. gcnera]ifcr.$.cu 
au t.Cdc inrti. & fubll. & in dichs locis Dod;.i.6iTiuni 
tcr, & hoc proccdu ctiam , quando iiillicutus cllct fi- 
lius, & rogatusalrcn filio lia;rcditatcm rcititucfc, 114. 
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tuncrationepietatisfilius hzredis inftinm'& nepoi 
teftatoris prrfcrtur alccri filio teftatoris,& fic patruo 
fuo.Lcum auus, & ibi Dodt. communiccr.ft"de condk 
&dcmoniL&in talicafu fi admittcretur poftcritas 
alicna, icuaIterfilius,idcflctcontraauitum proaui» 
tumque dcfidcrium. d.l. cum acutiirimi.& iftaalicna 
poftcritas , lcualtcr filius od infpcrarum hxreditatis 
commodum vcnirc diccrctur. & ratio cft.quia qui vc 
niuntcontratcftatonsvoluntatcm dicitur adinfpe- 
ratumhxredis ccmmodum venirc, vrprobatur iq 
l.vcrum.f .fi locuplcti.ff dc minor. & in d.l.vnica. & fa 
dunr,quiavoIuncas tcftatoris tanquam lcx cftobier- 
uanda.$.difponat. AutLde nupt.& per cofeqncns n^ 
potcs (*cH pronepotcs auita vclproauita (ucciftione 
fraudarcntur, cum contracorum voluntatcin ha*re- 
ditatcpriuarcntur.His pntmiiris prqbo hanc coclu 
fioncin hocfundamcnco.ratio, qiuravirtutccil.vni. 
cx, fiat tranfmiftio cft ifla.quiapcrindignumcftfor- 
tuicas ob caufos , vcl caftis humanos nepotes aut 00* 
jjtcs , proncpotes aut proncptcs, auita vclproaiiita 
iucccfnonc fraudari, aliosquc oiiucrfus auitum vcl 
proauitum dcfiderium vcl inftitutum,infpcrato lcga 
ticoinmodo, vcl harrciiitatis gaudcrc. fcd in calu no- 
ftro,&(icctiam ftante(ubrtitutolocum habcthxcra 
lio, vt probaix) , ergo locum habct etiam illa iuris di- 
fj>oiitio,ai gum.Li Tiiio. ff. dc wrb.obiig.& l.illud.fll 
ad lcg. AquiLcum limilibiis.Minorcm probo.nam in 
calu noftro adcft fortuitus cafus , fi rcpcntc mortuus 
filius harres inftitums fuerit: adcft etiam cafus huma 
nus, fi no ita rcpcntc fiicrit mortuus.cnL-t cciam pcr- 
indignum ncpotcs, aut neptcs, proncpotcs, aut pro- 
ncBCcs , proptcr fubfticutum auita , vcl proauiu luc- 
cc{uoncfraudari,ciipium(it fucccffionem fuam & 
fiiiorum fuorum pr.tfcrre pofteritati alicn-r. d.Lcum 
auus.c(Ict ctiam cotra auitum, vcl proauicum dclido 
rium,vcl infticutum, cum in dubio pra.-(iimatur tcfta 
lorcni prarfcrre fuccdrtoncm fuam & filiorum (iio- 
rum poftcritati aIicn.T, quod proccdit ctiam in poile 
ritaic fiii) (ui harredis inilicuti concra altcrum niium 
infticutii, &hocrationcpictatis.d.l.cu acunftimL& 
fubftitutus vciiirctcontrainfpcratum hxrcditatisc6 
modum.cum contraauitum, proauitumqucdcfide- 
rium , &in(titucum (ucccdcrct. Vndccitm liarc ratio 
militct in cafu noftro fubftirutus cxcludi dcbct, &h? 
retlitas ad dcicendcntcs dcijct tran("mitci,& canto ma 
gis hoc cft diccndum , ad hoc vt iftidcfcendcntcs ha- 
Dcantfolatium triftitizipforum, quibuscft mcriro 
confiilcndum , proutclcgantcr confidcrat lurifcon- 
llilrus ind.l.vnica. 

Autver6loquimur refpcdu tcrmini d.Lcuraanri 
quioribus.& tunc atit cft nlius tcftacoris, qui illius le 
gis bencficio vrittir , & tunt cgo tcncrc non obilantc 
fubfbtuto harrcditatem non.iditavirtutcillius legis 
tranfmitti.& moucorhacracionc, nam hxctranfmif 
fiofiiitinucnta fauorc potillimum &illius , quiad 
fucccffioncm primus, fiuci tcftatore fiuc a lcgcinui- 
tacusfuit, &ipfiuscuiusde fucccffioncigitiir, quo 
magis tius volu ras pr^fumpta & vcrilimihs rcncatur, 
arg.d.I.vnicx. l.hxrcdcs mei. f.cum ita.ir. adTrcbeU. 
I. cii m au u s.frdc con cli t. & dcm on ftrat.l. gcn crali rer. 
f.cum auccm.C.dc inftit. &fubft.Lpcn. C. de impub. 
&alijs fubft. & L Publius Mvuius. $.). flldccondit. St 

dcmonft. 
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dcmonft. Sai incafii nortroctuiTi iHtc fubditiiro, vc 
irilmiHio locum habcat adclt faiior illius.qiii ul fuc- 
ccflionc primus • Ciuei ccdatorc iiuci lcgc inuitatus 
fuit:fauor clt.ij. infticuti, vt li^rcditas no adita pocius 
ad iuos tilioskquam aij cxcrancum, <S: fic lublbcucum 
<leucniat.(l.l. vnics. adcft ccia fauor cius cuius dc fuc- 
ccrtioiic a.^i:iir, & fic tcftatoris voluntatJ clTc, qd (uc- 
Cdlio cta<> on tiliorum luorum , potius quam luhftitu 
tu5,& lic poftcritas alicna prxfcratiir.d.Uum acutidi 
roi. £»^0 dcbct habcrc locum ctiam cranJmidio. 

Auc vcro illc qui vtitur bcnthcio til.cum onciquio 
ribus, non cft fihus ccftacoris fcd cxcnncus, Sc in noc 
cafu, ctro tcncrcm lubfticucu pr.Tfcrcndii cllc.A; tranf 
tniniuncm locii non habcre, iti muucor hacratKmc. 
quocics ncc cxprclla nec prxfumpca tcftatoris volun- 
tas rcpugnat.a lignificationc &i propriccacc vcrboru 
no cft rcccdcndfi.l.non alitcr.ft.dc lc;^. j . & vbi in ver- 
bis nulla cft ambi(TUitas non cft admicrenda volunta- 
tisdticcpcacio.Liltc .lui illc $■ cij in vcrbis.tf delcg.j. 
(cd in quxftionc nolh-apropricfas & liv»nificirio vcr- 
borucft,quodfubftuucusaidmiccatur:navcrb4illa,li 
lirrcs nocrit, pcrcafum morcis vcnficanrur,iim'a vc- 
ru dl diccrc hxrcdcm nu fiiillc, ncqj.n.in pc-rlona ip- 
fixu hxrcdis infticuu, controuerti polliint , quia con- 
trariaconditio.li hTies n6crit,in eiuspcrfonano vc- 
n tic j cur.l.q m bbcris.f . h.TC vcrbx tf.dc vuly.i.& pu p 1 1. 
&in vcrbisquodadmitti dcbcac fublhtucus nuUacft 
ambiguitas.Ergoinqiixftioncnoftraab ifta proprie- 
tatc& lignihcacionc vocabuh, &iic quo<l adinictat 
fublhcucus,non cft rccaicndu . Confirnutur hocqd 
n.ifmiffio locu habcat, iddl cx lcgisdifpofitionc fiin 
dau in pr.cfumpca tdticoris vulunucc, mo lic:ii vcrii 
cil<:t , quod in clfu noftro tranfmilTio potcntior cllcc 
rubiticutioncfcqucrccur, quodduo limul cociirrcrct 
lpccialia,qiiia quod Ji.ircditis no adica traalmitcatur 
elt vnum (pcciale concra legem vnicara. §. in nouilli- 
ri ). C.dc caduc. tollcn. A 1 1 cr u vcro cft q u od vol ii n cas 
j) .ilumpta prxferacurc.\prelIx,contra.l.i.$.fiduo.f^. 
de bon.poli.fecund. cobuL led confcqucns cft falfum, 
quiaduo fpcaalia proccdctia ab codc fbncc (vt cllct 
in calii noftro cii proccdcrct cx cadein voliitatc& di- 
f{XJlitionedcfundi,& ad cundc ctTeiilu) fimul cocur- 
rcrc non poliiincLnnilicri &. Titio. fl.dccondi. &dc- 
monft <Sc l.j.c.iit» gl.Cdc doc. proini(I.crs»o fallum cft 
etiam ancecedcm , & lic quod cranfmiflio in cafu no« 
ftro jKjtccior fit iurc fublbcucionis . Ei li dixcris quod 
rcftacorpfumitur voUullLid , qucnl lcxdilponir, pro- 
ucdiatBar.inLhxredcsmn.il.cum ita. fF.ad TrebclL 
& id«x> cum lcx vciit, qucxl hxrcditas no atlica cranf- 
mictarur.^/r.rlumicur id voluilli: fiibiUtutionc no ob- 
ftant&Rclpondecur, quodarguiucntum proccdcrcr, 
qnaliqua leeedifponerccur trafmillioncm lurisde- 
liberandi hen debcre criam ftance fubfticuco.lird hoc 
nuilalege incrodudhim rcpcritur.d.nJ.cii antiquio- 
ril> ■ ' nondifponir,erj;onon polliiinusdiccrccx 
k. ; imprionchic tcftacoris voluncatcm fiiille. 
ly^ Poltquam conclufum fuic,tqux poccntior lit fub- 
flitutio,.in cranfmiirioin ccrminisd.l.vnicx, ac d.l.cu 
antiquioribiis,rdlacvidcrc, an ftancc(ubltitutu,iurc 
fuitacistranfmilfiolocum habcac. iScquod cralmiHio 
locuin habcac, ccncc Bar.&ibi gl.in I. (cd li prodota 
$.peii,rf.dclcga.praaian. iicmd.l.j.fi'.e(Kiquaraibt fo- 



quiturRip.num. I ^o.iSLibi criamvidecurpr^-H-ntirc - 
Soci.in vcrfi.fcdcauc, quodh-rcillarionon vidctur 
vcra,&candem opinioncm ccncc Policjn cractfubft. 
in maceria vulgaric in rcfolutioncqaxflionisquadra 

f;cfimxquartx,Fernan.Va(q.in cracl.dcluccc(l.crcac. 
ib. j.$.a. r.num.z66.Bald. & Pau.dc Caft. nuin. 1 8.in 
l.fifilius h^rcs.frdchbcr.&. pofthum.&moucnturad 
id dicendu ttibus J-undameniis,qux BaLin iLLli filius 
hxrcs.rcfcrc Vcrii quia ex fuperioributdidlis in prx- 
ccdcnriqu.i-ftioncpaccc»Icrn(ioncdiclofii fundamc 
corii, &quia in ip(is cC ipii pr.xlupponiicper dationc 
vulgaris lUbfticuri (uitatem noii tolli, & ideo de faci- 
hdidafundomcnu rcmoucncur, tcncndo Cf5craria, 
&'communcin opinioncm,&; proptcrca omilla di- 
lputacionc,cgolic pronunc diccrcm. ^ 

Auc (umusin c.dii inqno pcrvul-^arem fubfticutio 
nc coUicur ('uicas,vr ell rt^ulanter lcaifidii cocm opi- j 
nioncm, qui infri lanllimcdi(putalx>,& cunc fi volu 
mus hanc opinionccocm dcfcndccc, cj;o jion rtxcdc 
rc a coi opinionc,qux vulr,vt m tali c.i(li no lubcat lo 
cii tranfmi(rioiurefuitari.s, quaopinionc tcncncB.ir. 
Alex.Imo.&ali; DoCl. ind.l.fi filiuslip-es.&Iaflind. 
L).&cft cois opinicprout ibi lal.&Rip.tcftancur. & 
probanir hxcconclulio, quia pervulgarc fiibfticurio 
nccollicur (uicos, ergorationeiuitarish^rcdicis non 
aditacr.ilinitcin6ji6t, cumnocntium nullr fintpar t 
tcs. UcCti. £ficercper.&ccllantccau(a.cdlarcdcbcc 
ctiam cflcchis. Ladigcre. $.quamuis. fT. dc ni. pacron. 

Autiumusincalibusin quibuspcrdationcvulga ' 
rts fublbturi fuitos no tolIitur,dcquibus habcrur pcc 
DoG-in d. l.fi filius h^'rcs,& tuc cgo ccnerc no obftace 
liibfticutioncrranlminionc locii fiabcrc, qua opinio- 
ne cencc Rip.& Iafihic,& moucor hoc fiinaameto, na 
mormo patrc fifi us (uus in pcarc abfq; alia inftone cf 
ficitur hxTCi a i<^c, pcrindc ac li adualiccr adi)llcc$. 
ruLInft.dc hxc qualic.& difrcr.$.j.Inft.dc h^r. ab intc- 
fta. l.in (uis. ff. dclibcr. & pofthum. & l.ncccllarijs. ff. 
dcacq.hxr.&proptcr illa immiftione, quafacic ius, 
cranfmitcich^rcdicatcm non.idica ad quofirunq; etia 
cxcraneos, fiticoem (cntenciain. L.ipud hoftcs.C.dc . 
(uis & lcgicJ. ex milican.$.fi. fKdc milictcftam. & latc 
per Dod.in Lli infanci. C. dc iu.del>bc. & ifta cft rriil- 
miiTioquam dicimus Heri rarione (uii.icis,cuius cral- 
miflionis rario eft,quiafilius clt fuus hyrcs, & pcr c6- 
fcquciis racionc iftius immtitionis, quam fiicit ius ha; 
redicas dicitur fua, & hanc rarioni- confidcrat ccxcus 
in d.Lapud hoftes, & ibi Bar.& B>al.('cd h.rc rario liiita 
tis locum habct in cafu noftro criam ftante (ubftitu- 
to. Ergo dcbet liabcrc locura & ciicChis fuiatis,&lic 
traiilmiiliohfrcdiraris. S 

s y M M ^ K i y M. 

1 5ubf}'ifuto, an prdferatur pJler, filio infiitMto hArediti' 

ttm repMdiante f 

2 OecUratio ad l.ft pAterftmilidi.ff.de hjtred.inflit. 

f Vater & filius^jn & qh vna eadvi^ petfona tlfeMtur^ 

4 ^ verbis in dubio non rfl rrccdtndum. 

5 TefUioris dijpofitio in dubio cenfaur concordare cum 

l.dijbofttionc.dechratur, num.i i. 

6 DccljrAtioadl.i.C.adOrfician. 

7 Trouifio buminis tMt Lprouifmem. 

E Decltu 
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1 Dtctaratio adf. ? .f.hoc autem.if.de U^.prxflsn. 

9 IntelUnus l.qui LberisJ.hxc rerba.ff.de rulgj. & pH 

pill.fubfi. 

10 De iurccommuni vcmens prtfertur renienti de iure 

fjTciiH. 

12 SubfiitutMi prtferturpalritp fubflitutus cfl xeflatm 
matis ddf&Ht. 

I j Skbfiitutuspatn pr£fertur,in tacita repudiatione.,<ftte 
rcfultat ex d'ifpafitwne le^ali propter filij negtigentia 
(£r Upfum lemporis d.tti ad aJeuiidnm. 

1 4 bonorumpoffeffimc fiiindelitajeu bttreditate re- 
liSjy &eapropter filii ue^lijientiam & temporis 
lapfum dati ad adeundum tjchi repudiata , patri ex 
hoc prdiudicium j^en(rciur.& nu.i j.i 6.(57" i 7. 

j 8 Suhftitutus datus patri inflituto, & bareditatem rtpu 
■ d>anti.atifi'inprtfcriittn. 

1 9 Subfiitutui patrrm excludit,filio anti aditam httredi' 
tatcm mortuttfifuod declaratur pluribus moais,pro. 
utnum.zo.ii.22.i).z^^.is,& 26. 

C A P. VI. 

Eninda principalisconclullo c(>,.in filio 
infltnico repiidunic.patcr pr.vferatiir 
iubitituto. In luc <]uxltione du.T funi 
pnncipalcsDoil^Qruotnnioncs. Quiru 
pnma ci\ , f parerramiiias e.vciu<iae 
fubftirutum hlijfamilias rcculiniis h.rraluatcm 
rcqiumopinioncm tencnt BarimoIajArct.IailSod. 
Rip. &ali; communitcrm d.Lj Cccidtnn Glol. Rain, 
SalycIaco.Butrig.C>-n.Bar.&:UaW.ln l.fi.in prm.Cdc 
bonis,qux libcr. lUno. &: fmola in I. (i patcrfamitixs^ 
ftdcharrci] inihcBar. Rald.&R.iph.icl l ol^.inl.cam 
prcpon.-u.C.dc hx-rcii inihr. loaii.dc I mola in c. Roi^ 
numis.in matcria vuigaris fublhtuoortis, cxtra dc ttf< 
Ilam.& Fcmami Valq.in trad.i >' ' ■ Tioniimprcv 
grcllii,lib.j.<i.f.num.i7.cumK . .omuiiinl»& 
rccqna rcribcnnum fcntentia, cjuam ctiam conHui 
kndorcquitur Ang.inconli.5>i.6c Kuin. incoatl^ jl 
num.j.volnm.z. j 
£tad id dicendum mouetur ifti ex plurib. f &pti- 
mo pcr rcxan l. li patcrKimilias. ff. dc hxral. inlhc. & 
ncr tcx.in Lcum proponas. C. dc h^rcd.inltin quibus 
Icgibus habctur.quod ilLi vcrba.fi harres non cnc, ia. 
rerprctanuir fiiplchfrcs noncrit, vcl.iliumha.Talc 
nonfcccrir. Ifdfilius recufando h^rcditatcmadirc, 
pacrem facii haTcdcm.d.Lfi. cri;;o per ptrcm cxcludi 
tur fiibrtitunis . l-hslegibus ficillimcrcrpondctur, Si 
pnmoin.i loi]uutur qii lif rcs inlbrutiis poll iplius adi 
tionc aliu facit h^rcdcrna mnc benc verii clhq, cxclu-> 
diturliibllimtus.Lpoftaditam. C.deimpub.&alijs 
fub(litutio.(Si: no loquu tur.qii pcr rcpuduf ionc alius 
cflidtur h^res, vr cftin cafii noftro: nam tiic fccus clh 
quod probamr hac rationc,fi in cafii noftro dicla: lc- 
gcs locum hal>crcnt,lcqucrFtur,qu6<i per inftitutiird 
pudiationcm nunquim fiibftitutusadmirtercturj cii 
pcrcam alios fecerct h.Trcdc$, nempc coniun(f>um, 
.-lut vcnicntcm ab inteftato.fcd hoc diccrc cft falfiim, 
toto rifulo.irdevuIg.&pupill.fubftir.crt;ofilfiim dl 
«iam diccrc , dicl.is lcgcs in cafu noftro locum liabc^ 
re . Comprobarur harc refponfio. aliud cft cnim facc- 
tchircdcm miniftcnofuo, .nliudcftminiftcriolct^is: 
quia tunc non ipfc.fed lcxalium facit h^rcdcm. patcr 



hoc, namfcn: " :riir nudonDmi. 

ncluTcs. Ltiiii 11 I. . 1.1.^ ....:i.>.&dcmonftrat. 
hcct dominuslirh?res vtilitcr, qnotifecusdlin repit 
' naximic" 111 iiiidonomine 

i, .., 1 ..Lcum filu.wv i. i.Vi. ..\:Doct.tf.ilclcg.j. 
fcd diitc lci^cs loquuntur, qiundo quis roinifterio. 
fuo.ilium fiicit ha.TC(lcin: i ndi non ilebcnc 
ad harrciicm, qucin lcx luo 1 1 1 i , , 1 , . c . lu fiicit. dc diuer-> 
iis cnim nuILi ficri dcbct illacio. I. namralircr.$. nihil 
communc.ft!dcacquircn.potlcft.&LPapinianuscxiw 

ii. ft'. de minor. cum iimilirHis . Scvundb & vlcmi^ rc* 
l{x>ndcmr.d.Lfi patcrlamilia$,io(]uitur inhbcioho-. 
miitc.quandomurataconditioncaUum h^rcdcmno 
fcccrit. lcd III quxlhone noftra filius repudunducon 
dirioncm non mutat,crgo dii^ lex in quxihone ncH 
ftra locum non iwbet. 

Sccundo moucntur pcr texmm in dLri. cum indu 
ccndo in pnndpio illtus Ifgis, vbi ifti duo cafasa:qui 
parantur , vci qaod patcr rcaili:t , & filius vcUt adtre^ 
vclqundfilius r<%ulct& parcr non.fcd primu caiti 
ccrtumcftctcluch lubihtutum, ergo& lccunduc»< 
lurquia di4j)olinim 111 vno cxxquiparatis, in aiiortii 
c' 'r:imcfnfctur.I.j.ffdtlcp;.Huicniduchonirc 
r .11: lum licetquoad adicioncni nullo cxiftcn 
tcimpcdimenioilliduocalusxquiparcncur, nanta 
mcnpLT hocicquirurc|» idcm 1 ■ • '0$ 

diioiicafiisadcftduicrla racio, L .. ..ifit 

ad alium noti fit permilla cxcenliu. luidigcrc $.qaaim 
uis.ft.dciurcpatron.fcd magnacltratiu diucr.iratia 
inter hosduoscalus,nam in primo cxcludicur lubdi-f 
turus,quia dcfidtcodinu, cum fiUus adicritzlccundo 
^ nr,quiafiliusnoacithfrai,cti^uiA 
<- ■ ' i.iicxccnliopcrrailla. i 

Ttrtid mouenciir pcr xpi.ia *Ll.fi.jj.priino,cuni CiC 
indiRvndo.dlcitibircx. qii ' Mn 
ahlio rcpuihataoilmutitur , i:. ^ i^a ..„i ..... . .11 hi^ 

ijtrr c{>attls in.recompciatinncm cius, qiiod ei d.* iuct 
' csiiiit diminutu.m,naohm quic^ 

ii ii .'I ' . . .iuis,patri qrcbacd.placct.ftldcacq.. 
hitr.id vero hodie immutatum fuit. & idco in rccope 
' I incroiiciciafuitd. Lfi,$. j. &quo<i 

i; ij . i.iv,..,^i. i.:»isin.patri$ fauorem fucritiiitru* 
ducba, ptccnam pcr cam lcgcm pcrinitticur iiUo h» 
rcditarcmrcpudunccpatrcmkvrcditaccmadire^wr 
tcquoiideturo irurum n6poterac.l.is,qui h^rcs.^.fi. 
& I.li quismihi b(.«na.$Juftum.tiLdcacq.haTJ-iuipra; 
milTis, illalcx iic indudcur: fi vcrv clll-c i}> cxcluio pa- 
trc in cafii noibo fubftirutus admittcrctur,.fequcre- 
tur q> dic'i.1 1.h.$.j.qu9 in fauoccm patris fuit induda» 
in cius odium ictorqucremr»' cura paccr proptcr filij 
rcpiii"' . : •.ibharrcdicatccxcludcrctur.&lubllicu- 
tohi i .ledconlcqucnscllfaIl'iim.Lquoi.lfauu 

rc.tr.dcicgibus.crgo fallum dl ctiam ancccedcns>& 
licc|uodpatrc. ' i'ibfticutus admittatur. Com- 
probamr hiH ■ acpIuribus&prim6,anioil- 

Lim legcm fihus rcpndiando oon pr^udicab.it patri. 
d.Lis,qji h crcs.|ii.fin. vS,: " ' i ' . m 

filij non ficbat locas lu. . di- 

cCam Lfin. ^.primo, cum cain tauorcm patris ftieril 
i/irpcHluchi. Comprob > hgc iiKlii<.hoper 

fcx.in l.}.$.cumlus,iu:: .; fubconcluioiic. 

$.rumpciKio. Il^ ilc iniuUo tcftam. vbi probacur quod 

liccr 
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licct pofthumus lumpindo gr.ulum cxtinguat eum : 
quuinilla tjcuhasruinpcmii L-tiiibicank.'dIaaii t^a- 
aorcm lui,i(ico rumpcnao rumpic ribi,&: lublUcutus 
cxcluditur.Tcrtio&vltimocomprobaturpcrLj.C. 
dciuorti.tcila.a^Llucconlultilfimx $.cx impeifcvto. 
CAc tcltim.in quibus patct quoH quandociciurc Ipe 
ciali tclUmcncuinconu.ilidituraducrrus pnrtcritio 
ncm, vcl lolcmnitatcm omi(Lim in fauorcm Hlioru, 
non halx-t locii in cxtranco vnicum fiUo inlhruto: & 
liccumilludilciurclpcciaii in Fauorcfiliorum intro 
ductum rit,non dcbct in coruni odium rctorqucri.q» 
fieret, fi cxtrand vna cum (Uijs adini t tcren cur. iic ctia 
in calu nollro, cum difpolitio dictr l.fi.f j. in fauorc 
pacris lit incrotiucla, non dcbcc in cius oduim rctor- 
qucri, quod cllct fi fublbcucus admictcrccur. C^tcrii 
Sc huic l.ica forcitcr corroboracc rcrpondctur, ncgan 
do d.l.hn.<j.;. introdudtam elTc in rccompcnrarioncm 
dus, quodadcluopcrnouaslcgcsfiiitdiminutum. 
nam ciolim, quam hodic lilius in fuipr.ciu»licmni rc 
pudiarc poccrac.Lproponcbatur. tT. dc call ren. pccul. 
&dcnuo fuit introdu«flum pcrdiclam L fi. J'.).^» fiho 
rcpudiantc patcr folus adirc portit, &c hoc in rccopcn 
fationcin, quod paict cllc vcrura : nam circa callrcn- 
{cm hrrcchuccm ilhid Icruatur.vtpater fiho rccufan 
tc,fibi adirc polTK.iLLfi. i».(imihquc modo , & tamcn 
hoc non potdl dici faClum incompcnfationcin, cii 
ia caftrenli nihil luris patcr habcrct. 6i l\ dueri$,q> h- 
cct ronc caftrenlis h^Tcditatis .aliqua copcnlationc pf 
non cgeict,tamen rationc aducntitu h\-rcditatis cgc 
bat,cum pcr (UcUm lcgcm libi multum diminueba- 
iur.& raiione cuius duninucionis ctiam dcbcbat cir- 
ca caftrcnlcm Ivcrcditatcmcompcnfari. Rclpondc- 
nir cum ncgando illud,cum lcge non probctur : tum, 
ctiam , quia quod lubetur in ctlfi. fuit introchicium 
um pro hho, qnam pro patrc, vt clarc patct. fihus.n. 
patre reculan tc, llnc patri s i u ll u adirc po tc(t i tcm ibi 
mulia pro filio introdu(3a funt,vt hcct animaduerte- 
re in toia lc<;c: crgo lcx ilLi non fuit introduda ob c6 
penfacioncm, cum filius tali compcnfationc non cgc 
m.ergo idcm diccnd.im cft in patrc. Et fi ilcnuo dixc 
ri$,quod ncgari non pot.quin lcxilia in fauorcm pa- 
ais non hc introducla , & quod ca qux m fauorem 
inducuncur in odiu rccorqucri non dcbcuc. Rcfjjon- 
dctur , i)> ca qiix in fauorcm indudka iuncin odm rc- 
lorqueri nondcbcc.Lquod fauorcff dc lcgib.hoc cft 
▼crum & negari non poccil.fcd quod d.l.fi.f .j. in fauo 
rcin pacn$ introduda lit lUntc lubllituto , hoc nega- 
Wi: nam ol i in fih us rc p udi and o pat ri pr.r i uchcabat , 
quandovulgarcm fublUtutum habebat, arg. L cura 
propon.Ts.C.dc ii.cr. inftitucn. vbi fcruus facitlocuia 
ftibltituto rcpuchando in pra:iudicium domini:ergo 
afbrtiorifihus,arg.eorum qux notanturinLfilius 
pacili:cndo,(Siin I.ieruus Cdcpait 

Qiurtomoucturpcrdic^mi.fi.J.firailK\, nuxio, 
<S hoc pac>o indncendo . dicic ibi tcx. quoci paicr ad- 
mittiiurad harrcdicatcm a fiho rcpudiaram , pcrindo 
atq; fiipfcpaterabiaitiofiiirtct h.rrcsinftitutus,(t-cl 
fi patcr cliet fubfticucus cxcludcrecur.Lquamdiu,ia j, 
fF.dc acq.h.ricd.crgo &ifto cafii cxcli»dituc,tum pcr» 
indcficatq; liab imcio p.wrcl!ctinftitutub. Huicin- 
«iuJboni rcfpondctur , quod di(fla L fi.Ji. fiinihcl-, mo 
do,non loquJtur quando fiho fuit pcr icftatorcm da« 
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nis fubftirurus: nam dcfubflimtoibiniillum vcrbiT. 
&:vcllc intclhgcrequ^d lcx illa locum liabtac cti.am 
ftantcfubftitutonon pcrmitritur, tumquiahoc cft 
qriodnosdifputamus: cumcriam quiacllcc intcllL*- 
£tas diuinaciiiiis,&idco rcijcicndus , arg.Licc vcniuc. 
fadapcancia. ftidcpcritionc h.xrcd. &proptcrcaftan- 
tc fubftituro ncgamus, quod tunc paccr lubcarur 

!)cnndeacqucli iplcabinicioharrcs fubftitnciis fuif- 
ct, cumconcraipfumadlitveratefbitoris ^-oiunras, 
vt infra vidcbimus. 

Quintomoiicncur. Caufaproprcr quain tcft.iror 
prxtulit inftirutum fubfticuto , cft vt iplc h.Trcditati$ 
elTct dominu$,& h.Trcs, qu.r r.uio militat ciiam in c.\ 
fu noftro: n.i fi patcr fit h-vres, ipfc filiiis quodiimodo 
repuratur hxrcs.l.licct.fpatronos.ftldc vcrb. fignific 
dicitur.n.cjiufidominus viucnccpatrc.$.fui, Inlbr.dc 
h^rcd.qualit.&dlrtcr.cSirhinccft tj» ^ftimn patris,did- 
tur.Tftimum filij.fccundiim GloLin l.t. C. qui Tta.(c 
cxcu.lib. 1 0.& hinc dici: luriiconfulrus in L nihil.fj. 
ffdcbon.lib.qu^ki quicquidaajuirir parcrfilio p.v 
rat.pncfumit.n.lcxq> parerfilio rccufantc, adeundo 
l\;rrcchtarem,ce|>eritbonumconfili«m profilio fuo. 
l.fi filius.C deparr. potcft. vndccum cadcm fir ratio, 
eadcmq; dclxrrcllcuirisdirpofitio, arg.l.illud.flC.id le 
gcm Aquil.& Li Tirio,de vcrb. ol>lig. Comprobatur 
hxc ratio:nam h.tcconthtio , fi ha-rcs non crir, cum 
fit neccllaria ad aftum pcr fquipolIens,& fic ficlc ad- 
implcripotcft.l.Galhis.$.&:quid fi rantum. ffdchbc^ 
ris &: pofthum.fed luc con ctitio,fi h.Trcs non erit , tn 
pcrfonafiiij nocicfccit, liccthcrcditatcm rcpudiaue- 
rit, quiacumadiucritpatcr diciturfidcha res&do- 
minus.d.flui. crgo fuitadtmplcca&per confequens 
fubftitutus cxcludi dcbet . C^tcrii &: huic rationi, per 
3 quam Ripamoucbatur,rcfpondco:tFiliu$ in vita pa 
tris diciturquafi dominus,&: repuraturquodammo- 
do ha:res,fciliccc fid^,& paccr & filius vna cadcmc|uc 
pcrfonaccnfentur. ied hxc omnia proccdunt in ijs , 
qu.Tfuntiuri$: (ccusinijsciiix funtfadH, quia tunc 
fihus non df ficle harrcs, & nhus &patcr vna cjdcmij; 
perfona no cenlentur.l.idcm Iuljanus.f fi alicui. ff. cic 
lcg.j.fed incafu noftro teftator prrrulit inftitutiim 
fiibliinico.vc ipfc ellcc h^rcs & voliiir.vt pcr h^rcdcm 
deficcrcccondicio,& fic pcrcum facfum, cumaditio 
ficfacb.Lc6lilio.ff!dccurar.fiir»o. crgo incafu noftro 
films & patcr vna cadcmcj; jicrfnna iion ccnfcnmr, & 
fihusnon dicirurquafidominus, &fidus h.Trcs. 

Se5;t6& virim6 moiiennir.Piusiurishabcr parcr 
ad fihj hxreditatc port dJ.fi.dc bonis qiix libcr.quim 
habct h.Trcs,in qucm cx potcntia linguinis , vel iuris 
dclibcrandih^rccht.x5 tmnfmitritur. idprimopatct: 
nain patcr poft rcpudiarioncm ctiam filij inllitut» 
admitritur,n.Lfi. fccusinco,quipr.rrcndit iustranf^ 
milTionis,nampoftrepudiarioncm lirrcdi$ inftitu- 
ri non admittitur.Lvnica,in vcrlio, litamcn haTe- 
ditatem non reculanr, vbi communitcr Doifto.C. 
dchis,qui antcapcr.t.-ibuL lccundo, quia incLl.fina. 
f fimihc)ue,dicititrqiiodfilio rcpudiantcparcr lubc- 
turacfiabiniuo inliitutus forqrjit nuUafc-gc dicitur 
q> is , in qucm hcrcdicis tranlmittitur, habeatur.-ic li 
ab initio inftiturus cllct.crgo qucmadmodum pcrh^ 
rcdcm, in qucm h.Trcdit.;s tranlinitritur cxporcntia 
laijguinis, vcliurisclclibcrandi.cxduditur iubftitu- 
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nis >it2cdam tanto magis pcrpatrcm cxcludi dcbct. 
C^ierum Sc huic rationi rclpondco: nam quod h.rrc 
flit.ivtranrmitrarnrnonob(bntcfub!bruro, id cflcx 
jir.r(um{'ta rcfiaroiis voluncarc:prjdumirur cnim tc- 
tlatorcm vdlc fobolcro fuam alicn^ fucccflioni an(c> 
fcrrcl. cum acuti(1iini. C. dc fidcicommil. & dc Iioc 
fupralatiusdiMmus. fcd krc racio ccdac inca(u no- 
llro , imo cx vcrbis clarc conflac, tclLitoris voluncacc 
cllcindcftclum h.urcdis inftiruti vcllc fublliturum 
omnibus alijs pr.vfvrrc, cum dixcric, li ha-rcs no crir, 
fubtbtuo pura Tiiium,& hxrcs rcculando hxrcdcca- 
tetn adirc,adimplcc illam condirioncm , cum vcrum 
fit illum h.rrcdcin non cllc . crqo cum mccr cadmi Si 
cafum diucr(a lit racio, non dci^ct de vno ad alium lU 
latio ficri,arg.I.naturahccr.$. nihil coc.f^" dc acq.podi 
Cum (upradida opuiio nulla kgc vcl rationcpro- 
bctur , cui opttmc rcfpondcri non podit, idco aiccra 
ellopiniofupcrioricontr.ari.n,«]u.r crtquod (iibllitii- 
tusadmiccitui &patcrcxcludi(ut', &lric upinioiuni 
tcncnt lafin l.cum filiu , numcro 8 7. AI dc Icj^x laL 
Anj;.Alcx.&; Pau.«lcCall.iii l ciim pr()non.i$ .C.ilc Iix' 
rcd.in(lit.Ant;.in 1.(1 patcrfamili.is. (l.dc harriil. iiithc. 
Guido dc Suzar. CuilicL dc Cun. laco. dc Dcl. Albcr. 
/np.& Pau-dc CiAro in d.I.fi.in prin.C.<lc bonis qu^ 
Lbcr.Alcx.in d.Lj.(r.cod. & Polit.in (raclaru (ubflu.in 
ina(cria vulgaris fubdimt.in q.i.noni qu^dti. 

Et moucncur U\i cx pluribus: & prinio, in dubio i 
vcrbis fnon cft rcccdcndiim, (cd illis clt (cruicndum. 
Lj.tTdccxcr.cum fmiil.d-d in caiu nollro fumus in du 
bio&conlidcratis vcrbis (ubdirutus, Sc no paccr .id- 
iiucd dcbct.vt probabo: crgopatcromnino cxcludi 
dcbct.Minorprobacur.lllacondicio.ii hvrcs Docrir» 
cxcirit: n.'j rcpudiacionc fu.i ccrcii di filiu no forc h^rc 
dein ncq; libi, ncq-, patri. <p non lit libi,cllccrnim: <f 
non fit potri, non clc dubtum:nam patcr pcr ic hc h^ 
rcs & non [Kr filium, qiiia ccxtus in d. L fi. dicii quod 
pcrindc clt,ac li a principio fuillct h^rcs iii(tituuis,& 
lic non adit lvrrctu(atem cx pcrfona.fih;, lcd a fc ipfa^t 
Vcriim huicrationi rclpondcrur: namccrti iuris diu. 
q)di('po(itiodi«ltcvLfi.cltquodfilio nolcnfc hxrcdiuv 
icm adirc patcr ad illam haTcdtcatcm cx Uifpoliti<H 
nc admiccitur & pcrindc habcmr, acli a principiQ 
fuiilcc harrcs innirutus , & hoc in caiu at^itur dc vtili-, 
tarc fili j; quia fi patcr cliicKur bxrcs &c dominus>hQG 
vtilc&commodumcftfilij, cum ipfccriampatrcvi- 
ucccdicacurdominus.ji.fui,In(b.dchxr.qu.ihc.&dif^ 
fcrcnt.& ri-purarur quotbmmotio hxrcs.l.licct, $.pa- 
tronos.trdcvcrb.(ij»n. hoc ftanccccrtum cftqj inan- 
bioddpoliciotccllatoris celccur cocordarc cu Ldilpa 
iirioncBar.in Lh^rcdcs mci.$. cu ica.f)^ad TrcbcLled 
diipo(itio l.c(},q> filio nolctchfrcditatcm adircpater 
tan^ h.rrcs .idniirrarur.crgoccnlcnir, redatorcm cii 
hacdilpolitioncfublbtutum vocallc. quxrclponlio 
confirmatur.quia licct Hlius no fic h^rcSiUmcn quia 
ac^irur dc vtilitacc filij , quod patcr admictamr, dcbcc 
cxdudi fubAicutus pcrpacrcm.canqium pcrfonain 
magis dilcctam a tcltatorc , fumpco art;. diicdionis a 
commodo filij : & pcr hanc inrcrprcratioiicm dcda- 
fantur illa vcrba,fi h.Trcs non crir. 

Sccundo moucntur.Ius vulg.iris lubftirurionis 
porcnrius dicitur.quim ius .iccrcfccdi.Lz. $. fi duo.ff. 
dc bon.poilclLfccundam tabuLLquidim tcAamcnto 
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Proculum,& Lfi.fr.dc vulg.& pujiU. ffcd ius accrefc* 
di ctcludit patrcm J. i.Cad Orncian.tTgo mulco ou 
gis fubftimtiomlgarispatrcm cxcludir. Huicracioni 
rclpoilctur: primo , quia cil habcic plurcs in(cllc«!!tus 
addcdfioncm caularum n6c(l allcgabihs , iuxnido« 
(fhin.iBar.& Ang.inl.inambigiio.fl.dcrcbusdub.Se 
aindo, quia d.Li.non loquimr, qiundo filius hxre» 
diratcm rcpudiar,fedquanilofiliusantcaditam h^re 
diratcm moritur,vt ibi cxprcisc ccx.dicit, quo in cafu 
mtrum non cll,li ptcr non admictitur, quia mors pa 
tri |)otcft prxiudicarc, licct non rcpudiacio , vt DodL 
communiccr tcnct in d.Lj.& nos infradiccmus , & lic 
funt diucrfi tcrmini. Vd ccrtio & vlttino rcfpodctur, 
qu6<l ibi fili| tcllatons crant dati coharrcdcs ,&tlc 
crantpcrfon.r magis vcri(imiliccrdilc«flx,quam ma» 
ricus,& idco cxduditur.vt infra vidcbinuis. 

Tcrtio moucntur pcr tcx. in I. qiiidam iu in tcfta- 
mcnto. (f. .id TicbclL vbi pcr fubliiruciim cxcluditur 
(laliniilio, (cd paccr ad cum h^rcdiraccm .idinircitur, 
quam filius noluit a4.iirecxcranfmilIionc. d.L fi.crgo 
fub(bmcuscxi.ludicpacrcm. C^icrum& huictcxtui 
rc(pondccur, quod non mirum , li ad matrcm lurrc- 
ditas ibi tr.ifmithtur,quia illud magiscongruum cft 
menciatquc ccftacoris voluntati , vtibi cxprclsc tcx. 
didr, quod lccuscftinca(unodro,quia 11011 conli.ic 
dc ifta congniitatc mcntis &volun(atis tcAatoris» 
lcd fumus omniiio in dubio,& idco iion cft rcccdcn- 
dii i pr^liimpta tdlatons voluntatcqux cft, quotl ^w- 
rcr & non fubftimms admirutur : quta ticct hlius mS 
lithxrcs, tamcnquiaagirurdcvnlitatcfilij.quod pa- 
ter admictatur, dcbct cxcludi fubilimtus pcr patrcin 
ranquam jxrribnam magis (hlcdam a tcftatorc, fum- 
pto argumcncodilcdionis a commodo filij : & lic in 
calu noftro magiscongruum cll tcllacoiis voluntaii, 
vtparcr,& non fubflitutus admictacur. 

Quarci moucntur, tproiii' ' jnistollidcgis 

Itrouiiioncm.Lcumcx hlio.S.j. . . v , ilg. &pupiU.& 
.cxfacko.$.itcinquarro.frcod.fal jvucria ca(u no- 
ftrovocamrilcgc&fubftitutusa (citacorc, crgoad- 
mirtittir fubftitucus . Huic lacioni rclpondcrur.nam 
qmSd {ublbtuciis habcar volutaccm ccltatoris cxprcl- 
(am , patcr vcro vcniat cx tacita lcgis tlilpofitioiic , id 
iion obclt,quia infptcla lcgisintcrprctationc,qu* 
«klccndit ex prxfumpra tcftatoris voiuntatc, fiibftittt 
lus non vidcrurinuiratus, quamdiulocus clic potcft 
primo graduivcrc vcl in(erprc(atiuc. hinccftquod 
poftc.xchifioncm vniuscx inftitutis , notit locus lub- 
iVituto,f,.d rcpuduntisporLio.iccrcl"cit coniundo,h- 
cct taci ain 1 jnnim habcat vulunutcm , vt cft coniu- 
fMS opinio vr pcr Bar.&alios in L lixrcdcs mci. $.CQni 
ira, vbi latc- R ipa, nu. 9 j.fiiad Trcb. fcd in calti noftro 
patcr Iiabct ct urita icliatoris volunutc, vt lupra di- 
.\:mus,&cft ficVus &intcrprccatiuus hxrcs.crgo qua- 
thu crt locus prinio gradui,& lic patri,cclLic lubftitu- 
rio. M.iior.n.propolitio proccdic qii prouilio hois, & 
prouifio lcgis fimul cocurruiiclocus qri vna cft habi- 
(ura locu poftali.i,nam tuc fccus clUprouc clt in calu 
noftro,quia fublbtucus tlu vocatur cx capicc volunta- 
ris, inrdligicur vocatus qn patcr, & fihus (imul rcpu- 
diat, & lic paccr cft in primo gradu , & fubftituiiK ii» 
fccundoj&hoccftqd vohiitdiccrctcx.ind.$. iiiiiili<-li 
modo.Et tl dixcris cii Pohto,g> patcr ad iftam liart cdi» 

tatcm 
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tatcm ifiliorcpudiatam nonvcnir.ncq; cxcxprclJb, 
ncq; cx pr9lumpto,& ncq; cx taciro rdlatoris iudicio 
quod nititur iplc pruharccxduobus: Si primo pcr 
Kx.inL ,'.f liocautcm.flitlelcc;. prxlian. vbi tcx.vult, 

auodnon (|^uxrimus , cui acquiratur, lcdcui honor 
ebenir.&(iccxeo tcxiuprobatur, quuci cui rclinqui 
tur harrcdir.is lcu lcpatum, habctur in confidcratio- 
nc,& non cui acquiritur.Vrrum h(C prima conlidcra 
tio rcmuuctur ex eo,quia d.f hoc autcm , proccdit in 
diljx>litionc icqali, &qnandocadilpolitioncm tdia- 
toris admixtam non habct, non autcm proccdit in di 
rpolitionctdlatoris: quia tunc is, cuiacquiritur,& 
non is cui honor dcbctur.habcrtir in conlidcratione, 
^itd L^.in $.itcm liquis.&ibi Bar.hanc notabilcm 
dcclarationcmtradit. &non pruccdit limihtcrin di- 
f'pofittoncIcgali,quandoca habct tellatoris volunta- 
tcm admixtam, prout probatur cx doClrina I. Iin.$.li- 
iniiiqucmodo,&pcrtotamiliam lcgcm. Icdincalii 
noltro adcll difpolitio icgalis , cum qua cll admixta 
tacitatcdatoris vuiuntas, vtlupra diximus: crgois 
cui acquititur, & lic patcr, in colidcratiunc habctur, 
cum iplc ex tacito tclLitoris ludicio vcniac . Sccund6 
oicitur Politus fuam intcntioncm probarc pcr tex. 
in I. Icgatum. ft. dc adimcn. icg. vbi icgatum faC^um 
fiiio auc fcruo, domino aut patri adimi non putd>.& 
ratiodl, quiafilioautreruo,& nontiominoautpa- 
tri lcgatum fa6lum,lcudacum fuit,inodu licli qtian- 
do patcr ad h^-reditatcm,leu legatum cx caula lilij liic 
ccditcx tacico tcllatoris iudiciovcnirct, lcqucrctur, 
q> lcgatu filiu auc fcruo fadlu , illis etadimi pollct, cu 
taacceis datu elTccfctlcorcqucnscft rallum, d.l.lcga- 
tu.crgo raifum ert ct antcccdcns:& licq> p.ucr cx taci 
totdtatoris iudiciovcniat. Vctu&illc ccx.rcmoue- 
tur, nam ibi adcmptiulcgati fit viuo tcilacorc, &lic 
antequam dies lcgaii ccdat.vndc no mirum cft, li pa- 
tri adimi non porcll per tcllatorcm , cum libi adliuc 
nonlitacquilitum,&tulcis, quod tunchabcturin 
culidcrationc cx dilpontionc tcilatoris is , cui rcs ac- 
quifitacn^cum emoiumcntum fueritacquilltum, vt 
probaturind I. itcmiiquis.lcdind.i.lcgatum, 
pcrpacrera emolumetuum acquillcum nonltiiccii 
adhucdics non cdlcric: crgo nin mirum li ibi juccr 
in confidcracionc noa habctur, &i(Va rcfponlio rc- 
mouct ctiam con(idcrjtioncm pnmam l*olici. 

Quinco moucntur per tex. in I. qui hbcris. f . lu'C 
vcrba.ifl dc vulg. & pupiii- fubH. cam lic induccndo. 
tConduio,fib9rcscrithlioinltifUto, nopurificanir 
in pacrc, quin lic hxrcs cx pcrlbna lih):crgo longc mi 
nos purificabitur, li lit barres cx pcrfuna propria . Vc- 
rum & huic tcxtui relpondccur , nam loquitur in ca- 
fu adirmaciuo , & lic in iiiaconditioac , quifquis mi- 
hi ha:rcs cric nos vcrb loquimur in calu ncgaciuo, & 
flcin illacondicionc, (i hrrcs noncrtc, intcrquosca- 
fiis>& inccr quas conih tiuncs , c(l maxima diricreda: 
nam Hdico, quilbuis mihi hxrcs crir, Hiiu impubori 
fi: hxrcsimodb (t h^res inllitutus lit filius, & paccr ex 
]^r(bnafiiijdicacur hires,pccr non admittiturad 
lubllitucioncin, quia nun tcliacoris fliic h^rcs, & per 
confcquens non venit exiudiciotcftatoris. & ratio 
cft,quiailiacondiriocft vohincaria, &idcoinforma 
(pccilica adiniplori dcbcc.l.qiii hsredi, & l.\f<jui us.lt 
«ccondic &dcmo:illracquud fccus dlin cafu no- 



ftro, quiaiilacondicio, li ivrres nonerir, eftnccclla-» 
riaada^um,&idco vcrrfctiinccrprcratiucat.iinipl(^> 
ripotcrt.i.Gailus.f &quid(i rantum ffldclib.&poft- 
hum.&cum tilius h.Trcditatcm adircnoiic,paterex 
difpolitiune l.ad eam admiccitur ranquim h.rrcs , & 
pcrindc iiabctur ac li a principio h^res inftirutus fiiif 
ict: & hoc crt cx pr.rluinpta tdlarons voluntatc,& lic 
ptcr eft intcrprctatiuus, fcti ficftus hxrcs . vm^c non 
mirum cft,li lubftiiutuspcr cum cxcluditur.Etad 
hoc vt h^c rclponlio lit dan, animaducrtendtim cft: 
nam, vt lupra diximus cx mcntc Barr. quoiics liinius 
indifpofitionc tcliatoris,i$,cui rcsacr,uirimr,incon 
fidcrationchabctur. contrahoc vidcturdiciftctcx, 
namhicpatri,(cu dominoacquiriturhxrcdiras,& ta 
mcnnonh.ibctur in conlidcrationc.Prohutuscoii* 
tratij folucionc diccndum cft licqubd auc tcftator 
refpicic fauorcm & honorcm & licdTcdhim , & runo 
vcra cft concluiio Bar. vc probacur m d. $.iccm li quis* 
inl.fin. lf.de vuig. & pupilL &in L poft lcgatum , in 
$.li patcr accufaucrir. n. dc lus , quibus vc indign. aiif 
vcro cdlacor conlidcrac honorcm cancuin , & t unc 
vcra non eft Barto. conclulio: tunc cnim tantuin 
conlidcratur is, cui honor dcbctur, &iia procedic 
d.$. harc vcrba. nam ibi crftacorconlidcrauit tantum 
honorem hxrcdis, non autcm dfcdhim , falicercui 
rcs acquiratur : & idco non mirum di: , li patcr &do- 
minui ibi in conlulcrationc non lubcntur , quod lc- 
ctis eft in cafu noftro, cum teftator eflciflum conlidc- 
raucrit . dixic enim, (i filius harrcs non cric , fublhcuo 
Tjiium : qurconditio, cumlitneccflariaad adum» 
pcr cam tcftator dTcihim lurreditatcm adcundi con 
(idcrauit: crgopatcr&licis, cui h.Trcdicas acquiri- 
tur, in conlidcrationc habetur, & pcrconlequcns 
cxclulo fubftituto ipfe adniittitur. conditio cnim re- 
lpicicnscftc<ftum, pcriquipoilcns adimplcri jwtcft. 
Lmuhcr.ftlad Trcbcll.Lli matcr.Cdc inftitut.& lublb 
tuc& l.maccr.C.dc inofhCtcl^am. 
1 0 Scxtb moucntur, f vcnicns de iurecommuni pra> 
fcrtur vcnicnti de iurc Ipcciaii. Lantiqu; , cum giofl 
C. a<i Veiicia. & I. in cnuO^. R. dc minor. Icd fubfticu- 
tusvcnicdeiurccumunt, patcr verodciurc fpcciaii, 
crgo prifcriur fublhtorus patri. Huic rarioni rdpon 
dccur, parcrincalunoftrudicirurciiam ipfcdciure 
communi fuccedcre, cum fecundum pCTfumptam 
tcftatoi is voiuntatcm fucccdat. fatis cnim quis de iu- 
recommuni lucccdcrcdicitur,quifccundum tdlato 
ris voiuntaccm fucccdic $. dilponat. Auch.de nupc & 
Lfin.C.dcrcpud. hxrcd. iun<^sijs, quxibiad iHius 
I. inccllc^im Ripa dixic. Pr.rcerca maior propo(t>- 
tio proccdif,^uando ius conunune, & ius fpcciap 
li limulconcurrunc : nam tunc bcnc vcrum cft, qubd 
venicnsdc iurc communi venicnu dc iurc fpcciali 
prxfertur . fcd fcciis eft quaiido nonconcurrunt, vt 
quiafuntin diucrlis giadibus, vtcftincafu nolho, 
nam fublli lutus ccnk-iiir vocams in cafu, in qucm fi- 
lius&pater hxreditatJrepudiauerinc, vcliipradixL 
Scptimb& vlctmb,ali|somilIis moucntur, (i ve» 
nim cllct,qubd fbntclubftitutopatcradmittcrcrur, 
& ficqubd didba L hn. in $.|. & x. cxtcndcrcnir ctiara 
ftantclublhtuco: kqucrctur, qubd in maccria corrc- 
i^oriapermitccrccur cxccnlio^cuin didfal.fi. (ic mace- 
riacorrcdoria , &extcndcrccur ftantc lublhcuio.icd 
£ j confirquens 
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confcqucns cft falfuin, Do«3o. commiinitcr in auth. 
quas adioncs. C.dc lacro(an(fbis ccclcii;s.crj;o f!il('um 
eft etiamantcccdcn$,&(ic quod cxclufoliibftiruto 
patcr admittatur.Cftcrum &: huic rationi rcfpondc- 
tur, n.im h.rc cxrcndo quod patcr no obftantc fubfti- 
tuto admitt3rur,nonproccdit virtutc cxtcnfionis, 
fcd cx ratione prxfumptx volunraris tcftatoris , prx- 
(umit cnimlcx tcftatorcm vocarcciiam parrcm in 
cucnrumnoluntatisfiii|: &hinceftqu<')d parcrpcr- 
indc lubctur.ac li a principio h^rcs inftitutus fuillcr. 
d.$.limihque modo, & in d.l.fin. pcrmittitur hxc cx- 
tcnfio.tum virtufc voluntaris tdbtoris, tum ctiam 
cx caufi fupr.idi<ax rationis inco tcx.pofitx, nam 
etiam in corrc^rijs ex idcnritate rationis permitti- 
turcxtcfio.l.hisIohs.Cdc rcuocan. don.u.cu limUib. 

Expnrdidis igiturconftat, quotl dilputando vtra- 
qucopinio defendi p>otcft : cgo vcr6 non reccdoab 
h.ic poftcriori opinionc, quam in puncito iuris vcrio- 
rcm puto, &: ad id diccndum moucor cx duobus . Ec 
primbilla vulgaris fubftitutionis vcrb.i, li harrcs noa 
erir.qurdcbcntinterprctari.li ncquc ad vtihutcin 
fuamhxrcs crir, ncque alium harralcm fcccrit.in- 
tclliguntur , vt alius cfticiatur lurrcs mcdiantc adi- 
fionc inftituri , & ita loquitur I. li patcrfamili.ts.frdc 
hxrcd.inftituc.&:facittex. ind l.qiiiliberis.J.hxcvcr 
ba,&eft tcx.inl. cum propon.nv.ibi, ncxpcpcrfemet- 
ipfum alium,&c.Cdehxrcdjnftit.Icd in noftra quf- 
ftionc pr.TfupfXDnimus filium Ivercdcm inftitutum 
harrcdiratcm nonadiuillc, im6cam rcpiuliaftc.Ergo 
vulgaris fubftitufus a patrc filij hxrcdis inftituti fuc- 
ccllorecxdudi non debet. 

Secundb &: vltimb moueor . Si vcrum cllcr, qubd 
pcr patrc fubftitutus excludcrctur, fcqucretur , qubd 
implcmcnmmiliiuscondirionis, fi hircs non cnt,in 
pcrlonapatris polTctadimplcri, &non ncccllcdlcr, 
ubdin pcrfona fihj folum aiiimplcri &purificari 
cbcrct. ftd confcqucns cft falfnm: quia cu iftud im- 
olcmcntum conditionis lit facti, nam aditio cft facli. 
Lconfiliafndecurat.furia debetadimpicri in pcrfo- 
na filij & non pains, ita probat tcx.in I. qui hxrcdi.fK 
dc condir.& dcmonftrat. ergo falfum cll cti.im antc- 
ccdcns,&licquodfubftitutu$ pcr patrcm excluda- 
tur.Confirmatur hxc ratio, nam vcrum cft filium rc^ 
pudiandohxralitatem , hxrcdcm non cflc: ncclixc 
conditio cxcaufa fihjmperfona patris adimpletur, 
ouia in his qux funt hcki , iiater & fihus vna cadcm- 
qiicpcrfonanonccfcntur.l.idcmIuIianus.$.fialicui. 
ff.dc lcga.j. & in dubio qnotics nec exprctla ncc prx- 
fumpt 3 tcftatoris voluntasrepHgnat,iproprictarc&! 
fignihcationc vcrborum non cft recccfcndum.Lnon 
•litcr.fTidc lcg. j . & vbi in vcrbis nulla eft ambiguiras, 
noncftadmirtcndavoluntarisdilccptario. I.illcautil 
lc.ji.cum in vcrbis.fl".de lcg. j .fcd in cafu noftro qubd 
admitcaturpatcr.nonadeftncccxprclla.necpr.efuni 

f)ta tclbtoris volunt3s:&propricta$& fignificatio il- 
orum vcrbomm.li hxrcs non erit, rcfpcdu parris cft 
Contraria, li filius hxrcs inftirutus lnTcditatcm rcpu 
diaucrit, &refpcdhifubrtiruti vcrificatur,&in ver- 
bis qubd admittatur fubftirurus nullacft ambigui- 
tas. crgoadmitti dcbct fubftitutus, & non parcr.Ncc 
obftar, fidixerisqubd tcftatorcenfctutfeconforma- 
rc cu difpofitioncIcgis,Bar. in Llixrcdes mei, in $.cii 
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itxff.ad Trcbcll.lcd difpofitio lcgis eft qubd filio no. 
lcnte hxreditatcm adircpater tanquim h^rcs admiii 
tauir. d.l.fi.§. llmilique modo . crgo ccnlctur tcftato* 
rcm cumhac difpolitionc fubftitutum vocalle.Re* 

J 1 fp6dco,-|-qubd argumcnnimproccdcrct.quandoali 
qua lcge difponcrcrur , qubd nlio nolcntc nxrediia» 
icm ai^irc, patcr tanqiiam hxrcs admittcrctur,criara 
ftantc fubftituto. fcdhoc nulla Lintrodudum re> 
pcritur: ergo non pollumusdiccreex lcgisprxfum- 
plionc hanc tcftatons voluntatcm fuilIc.Pr^-rcrca do 
dh-ina Bar. non proccthr, quando propria vcrborura 
fignihcatio rcpugiiar. nam in tali cafu huiufmodi in- 
tcrprctatio non adraittitur, vt probatur in c. ICainu- 
rius& in c.Rainaldus.cxtradc tcftam. &comprobat 
Ruin.inconilLifiS.num.i 5. volum.a.fcdincafuno 
ftro rcpugnat propria verborum fignificatio prouc 
liipradcmonftrauKcrgo haxprxfumptioqubd tcfta 
tor volucrit fe coitfonnarc cum lcgc, in cafu nolbo 
non proccdit. 

Scd rctcntacommuni opinione, caprimblimiu- 
tnr non procctlcrc , quando fubftitutacllct talis pcr- 

j 1 fona,tqux vcrilimiliter forct magis dilciita quain pa 
tcr, nam tuncadmitterctut fubftitutus , & ita tencnC 
Alex. Soci. Ripa,BaLin Lcumproponas. C. dc hxrcd. 
infti.lmola in iLl.li patcrfamilias, eod.tir.ffldc hxrcd. 
inftit.& Pulicin trac.fubftitutionum, in maicria vul- 
garis lubftirunonis, in hmitaiione i.q.noni quxfiri, 
Sc cft communis & recepta opinio, qux probatur pri 
mb per 1. fi. C.dcinftit. & fubftir.Secundb pcr L i. C 
ad Urfician. Tertib & vlamb rcr L quidam ita in tc- 
ftamcnto. ft!ad TrcbelL Ncc ooftat illa rario, pcr qua 
lal. contrariam opinioncm lubltincbat , dum aicbac 
qubd patcr admittitur,ac li cllirt ^ principio hfrcs in- 
ftitutus.vt probat icx.ind.$.fimiliqucmt>do.lcd ccr- 
tc li cllct inlhtutus vcrc non attciuaaricdionc perfo- 
narum admirtcrctur . crgo hocedam in calu adnurti 
dtbcr.quia rclj>ondctur,qub«l diiihis «J.fimiliquc mo 
do,dccIaraiur non procedere, quando cllct fubftitu- 
ta talis pcrfona.qux fiaret magis tdlarori dile(^,qua 
patcr.& ratio cft, quia patcr cx difpofitionc d.L fi.ad- 
mittitur , qux lcx in pr.Tfumpra tcftatoris voluntate 
fund.uur.lcd vna m;fforpr9lumptio,.iliara minorem 
prxfumptioncm tollit.l. Diuus.n. dc in intcgr. rcftic 
crgo nonmirum fi fubftitunisinagis tcftatoris dile* 
dtus, & proptcriftamdilcdhoncmmaiorcm habcns 
pixfumprionem, patrcm cxcludit. facit in arg.Lcum 
acutifHmi. Cde fidcicommif & Lcunt auus. fr.dc 
condir& dcmonftrat. 

Sccundb hmiratur pr^di^S^a communis opinio 

I j proccdcrcinrcpudiarionccxprclla, t'«-"usin racira» 
qujrcfultatcx dilpofinonc Icgahproptcr negligcn- 
riani fili|,&l,ipfum tcmporisdariadadcundum, iiU. 
Lquamdiu,Ia j .cum gl. tfdc acq.lixrcd.quia tunc p** 
tcr non potcftadirc, & i>cr Conlcquens (iiblUrutu* 
admittitur.Tiiprovera nuius limitationis decLita'» 
rione trcs confidcracafus cx mcntc Dodtorum. 

Primus qutjrum cft, qu.indo patcr & filius lcicbat 
bonorum poflcffioncm dclatam, lcu hxrcditatcm ro 

I ^liiflam, t & ncmo ci pctijr,& hoc cifu Doit in l.j.C. 
qui admitti, vidcntur fcntirc , vrpatri prxiudiccrur, 
vt exprdsc ibi dicuut Pau. dc Caflro , Salycnuin. 1 9- 
& Corn. nuin. 1 5, & tradttPoli. in tradatu fubftitu-» 

tionis 
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doni s vulg.iTiihi foL 1 1 . & moucn tur ca ranonc,(]iii2 
iura nrgligcntibus non lubucniunt.I.pupillus . tTtjuf 
in fraudcm cred. & l.non.n.ncgligcntibus . fi.cx quib. 
caufis maior. cum igitur vtcrquc fucrit iictjli^cns , 
vtcrqucccnictur cxdufus, &pcrconicc]ucns admitti 
dcbct fubditutus. 
I j Sccuntius cafus eft , f quando patcr ignorabat dc- 
iatam bonurum pol!c(Tioncm filio, fcu rclk^lam hxrc 
ditatcm.feil folus fcicbathlius, qui patrcm poruitccr 
tiorarc&' non ccrtiurauit,&: hoc calu omilla dilputa> 
tionc concludcndum cll,qu6d patri per lapfuin tcm- 
poris pr.Tiudicetur, & hancopinioncm tcncnt lac.dc 
Raucn.Cyn.Bar.coI.tin.infi.Bal.in i^.oppolir.Albcri. 
num.S.Salycnum.io. Pau.dcCaftro, num.S.Corn. 
fubnum.i j.Alc3unum.<f.Cur.iun.num.i p.SignoroL 
deHomod. nu.4j. Pct.dcBfllapcr.num.i0.i!«.'Ioaii. 
Igncus,num.j9.in I j.Cquiadmitti, &candcm opi- 
nioncmfequuntur Bar.num.6.&: Arct.coLpcn.inLis, 
qui hxrcs , coLfi. flTde acquir.h.rred. vbi Iai.num. j 4. 
dicithanc opinioncm indifTcrenter omncsprobare. 
Bar.i n Llcruus.f fi.ff.dc bon.pollel'. &i \ixc cft commu 
nts&receptaopinio, vttcftaiurCorn.ind.l.).iIkcam 
etiain fcquuntur Imola in l.fi patcr.fTdc hxrcd.inftit. 
&.Sod.in d.l.j.ff!dc viilg.& pup. vbi liicit hanc c(Ie raa 
giscommuncm opinioncm, &harc communiscon- 
clufio probaturhis rarionibus. 

Prim6pcr tc.t.ind.Lfi.$.(imiliq; modo, eum ficin- 
dHcedo.Inclufiovnius,dlcicluiioaItcrius.Lcumpr^ 
tor.fEde iudicc.nonnc , cxtra dc pnrfump. icd ibi di- 
citlmpcrator, hxcquxfupradixit, m ijs cafibusob- 
feruandafunt , quibusdiicordiaintcr patrcm& filiii 
vcrtitur,crgo in ali js cafibus h^c obfcruanda no iunf, 
oiiarccum 111 tcrminis noflns intcr patrc & filium di 
Kordia non iit, non crit locus difputationi d.Lfi. Ncc 
obllat fi cum Zuccardo in d.I.j.num. j j .dixcris.quod 
difcordia ibi accipitur,quandopatris&fiIij voluntas 
invnuin nonconueniunt.dJ.fi.$.vbi autcm in vnum. 
& vtiqucqnido fihui patitur labi tcrapuscms volun- 
tasnondiciturconucnircin vnumcumpatrisvolun- 
tate, qui vuU adirc h.Trcditarcm . Rcfpondctur quod 
hoc nonadmittit vcrbum, difcordia, quxconttadi- 
dlioncin exprciram,& exprcllam cuntraucntioncm 
fignificat,vtcolligitur ex lcu patcr.$.dulcifTimis.f{!dc 
leg.x.&CConl*uctiidinis,cxtradcconfiictnvL &ncca- 
muspcrcmcndicarafutrragia.quod hoc volucritfi- 
gnificarctcx. coUigitur cx plunbus partibusiliius Ic- 
gis, &prim6ibi,parcr adirc fihumfamilias jntcgr^ 
anatis compeIhnir,&iIIcrcclamandum, &c.Sccun- 
d6ibi,inf.tinautcm in fccunda.vclpatrcvolenrcipfc 
rcclamauit,&c Ncc oblUt dichis Ji.vbi autc in vnum, 

3uia debet declarari ex fupcrioribus, vt proccdat qui 
oexprcfsc invnumnon conucnic ptris & fihj vo- 
hintas , non autcm co raodo tacito, cum viiapars Ic- 
gis altcram dcclaret . 

Sccundo moucntur, quiaautdicimuspatrcm illo 
cafuadmitticxpcrfonapropna, nuUa lubitadcpcn- 
dentiaifiUo: autvCTotlicimHScii admitti habitadc- 
pcndctia a filio, quafi in locu fili j fubrogatus & fubfti 
lutusdicatur, fidicimus patrcm atlmitticx pcrioiu 

firopria, nullahabiu dcpcndcntiaafiIio,hocefliiI- 
iim, quiafcqiicrctur quod mortuofilio, cuidclata 
ell bonoru jwllcirio, fcur£Li2a hxrcdicas , pata: eam 



agnolccrc & adirc (wller, cum nnlbm h filio dcpcdci 
liam habcat, fcdconfequensell falfum.I li infanti.C. 
de iurc dclib.arguendo i fpcciali, & tr.idunt Riccird. 
Mal.Bart.&alij in l.fi. in prin. in i.quarll.C dc bonis , 

3uarlibcr.cr^ofallum cft ctiam anteccdcns. Si sxro 
icimus p.itrcm admitti tanquam fubrogatum in lo- 
cumfilij, vtrcvcra admitti vidctur,vt colligiturcx 
d.$.fimiliqi modo, & hocquoq; eflc non porell, quia 
fubrogatio in locum altcruis ficri dcbct intra tcmpus 
conflitutumei,incuiusIocum fat^a cflfubrogatio, 
aim fubrogatus ccfeacur vnus & idcm cum co, in cu- 
ius locum fubrogatur . I.feruituci. $.fi liiblatam . fC de 
fcni. vrb. prid. qucm tcx. ad hocallcgat Alcx. in con- 
fiL t7S.Iib.i.vbictiam.adduci[I.ficutinannos,in 1. 
refpon.ti qucmad.icruir.admit. faciuntca,qu.TtradiC 
Bar.in |.j.$.hi,quibus.ff.dc lcg. fcd tcmpus cunflitu- 
tum filioclapfum iamclt,vt pr.rlupponimus.crgopa 
tcrinciuslocuin non pntcfl fublhtui adadcundain 
iitam hxrcditatem filio dclatam . 

Terti6,& vltim6,& mchus moucnrunquia vbi di- 
uerfa cfl ratio , ibi qiioqucdiucrfa eirc dcbct iuns di- 
f pofirtcsarg.Li Titio.ff.dc verb.obhg.Ladigcre.f .tjua- 
uis.ff dc iurc patronatus,cum fimil. fcd diucrfa cll ra- 
tio intcr cxprcllam & tacitam repudiationcm in pro- 
pofito,vtnuncdicam:crgo diucrfaquoqucdcberdle 
iiins difpofitio . Minor probatur, quia quando filius 
ccprclsc rccuiat adirc hxrcditatcm , & ohm icqucnti 
in gradu nihtl acquirebatur, & Iwreciicas iila non de> 
fcrcbamr, quiacxprcdafilij repudiario non nocebat 
patri.Lis,qui hxrcs.J. fi.ti.de acci.hxrcd.& ideo no ini- 
rum fi iusinduciftVt hoccafu fiiio rccuiantcpollirpa 
tcradirc, quianullialijcratdclatum insadcundi.vcl 
agnolccndi bonorum polIe(Iioncm,vtdixi:f«:dquan- 
do filius exclufiis e(i cempore, tunc hxteditas fcqucn- 
tibusingradudcfcrtur, &isitisadeundi hxrcditatc, 
vcl agnotccndi bonorum pollcfrioncm acquiritur . J. 
cum igirur.lnAit.dc bon.poin & cx hoc diccbatur po- 
(ia ctiam hoc patri prxiudicarc . I.fin. fi.quis ordo in 
bon.pollci.lctucc. & fic apparctquod duicrla cl\ rario 
inrcr cxprdlam & tacitam filij rcpudiationcm. quare 
non potdl dc vna ad alLtm iliacio ficri . 

Et hoc proccdit etiam, quado confhrct fiiium ma- 
htioscpcrmiiiliclabi tempus,vt patri prxiudicium 
atTcrrct^nam cius ncghgcnciactiam patn nocet, tta re 
ncnt Dccin lccunda lcct.num.i9. & in vlt.num. 1 oy. 
& Zuccar.num. 50. cum fcq.in d.Lj. Cx[m admitti , & 
PoItt.in tracLiubfl.vulg. mihi foL 1 1. & moucrur hac 
ratibnc: quiaquoti quis fme fraudc in aiicnum prxitt 
diciumrcpudiarcpotcll, cumfiatidc rcpudiarcnon 
prohibctur, vtcil tcx.in l.quod autcm , in pnn.fiiqux 
in fraud.crcd. fcd filius fincanimo fraudiidi potdtpa 
tri prxiiidicare, non pctcdo bonorum pullcllioncm , 
lcu non adcundo harcditatc, vc iupra cum DoCl.coin 
municerconchifimus: crcopocerit ctiamcodcm mo 
doprxiudicarcadhibita rr.audc&malitia, & itacgo 
tcnco.hcct cotrarium tcncant Bar.RaplcicI Comcnf'. 
RomanjMcx.& lafnum.^p.in Lis,qui hzrcs. f.fi.fildc 
accji1ir.h9rcd.Imob in Lli patcr.fTdc h^rcd.infiitucn. 
Alcx.in j.noMn i.j.Cqui admitti , & Soa.in Lj.num. 
ij.in fincHlde vulg.& pupii. 

Et nou, quod hocctiain caiu patcrno potcll in in- 
tcgrum rcAicutioacm pctcrc^ prout Zuccard.in iLlj. 

num.i4. 
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nnm.14. ccnct, & rario cft ! quia fi tiicercmiu patrcm 
hoc calu clle relluiicndum in iti tegrnm, fcqucrctur, 
quod maior cum atccrius pr.Yiudicio ad lucrum rcdi 
(ui poflct, quiaificpatcr ad lucrandam fucccHioncm 
Cum prxiuaiciocorum, quibusbpfotcmporcdclata 
cft, in intcgrum rcftitucrctur , lcd confcqucns cft fal- 
fum , quia maior ad lucrum cum alicno prziudicio 
rcfiitui non (lcbetLfcicndum , vbi Bar.HIcx quikcau. 
inaior.Bart.infcren.sadqu.Tftioncm in 1.;. in j.q.Cxle 
ann.ili cxccp &c ibi Bal.num.8.crgo falfum cft&onte- 
ccdcs,quod huc cafu paicr rcftitui podit , & ita tenco 
licctSapiaind.I.j. num.i6. contrarium tcncat. 

Tcrtiu)>,& vltimus cafus rft.quando filius (cicns (!• 
bi dclatam bononim poill-iTioncm , vcl rcU<!lam hf- 

17 rcditatcm.non potuit patrcm ccrtiorarc: t nunquid 
iiHhusnon pcticrit bonorum po|]cfTloncm, vclnon 
fldiucrit h.Trcdiutcm, & I.ipfum iam fit tcmpiu pctc- 
di, patri fuo prxiudiciumattulillcdicatur.' Etin hoc 
cafuomilla difputationc, &conclufiuc proccdcndo 
tenco, quoii patri nullum pr;iudicium attulillc \idc- 
nir,&ira tcnct Zuccard.in d.Lj.num.yo. Sc mouctur 
hacrafionc;nani,vtdic:inus, quod d.l.fi.C.dcbonis, 
c]ua: hb.lnquarur ctiam iii tacita rcpudiarionc, auc fo 
lumincxprclla: fidicimusca loquiintacitaquoquc» 
vtiquc res non habctdifticulratcm, quu fili) nc^ligi- 
tia patri non prxiudicabat.cum cxdufo tilio patcr cx 
ealc);cadmittatunli vcrodicimus, qu6dd.Lnn.nihil 
immutcicirca tacitam rcpudiationcm, lcii folum vc- 
tdicct fibi locum inrcpudiationecxprel1a,vtiqueiure 
«nciquo non muratu non prxiudicabat patri h^c fili; 
ncgligcntia. Lfin. ftlquisoido in bon.po!lclUcruct.& 
itaconcludo, liccc concrarium tcneantSaly.num.ii. 
Pau.de Caftro,num.7. & Alcx.num. 1 4. in d.Lj. Cqui 
admitti,&: Alcx.in l.fi. vbi Fut^ofius rchnquitcogican 
dum.C.dc rep.bon.polIdL 

Ex prardichs igiriir conftat, an ft.-intc communi 
opinioncliiuitatio fupraihda vcra fit,iSi: 111 quibus 
cafibus proccdat. 

Etiuxcacam dubitatur, nunquidtfta communis 
Conclulioproccdatccontra,poncpaicrcft iuititutus 
hxre$,&: libidatusfubftitutus vuJgaris: poncquod 

1 8 patcr rcpudict, t nuquid admittat riiius cxchilo lub- 
iiicuto pcr lilam Lfin. & hoc cl\ nouum dubium iaio- 
nis,& omiiladifputationccondudcndum eft , fiUum 
fubriitutii non cxchidcrc, prout Ripain d.l.j. nu. 1 48. 
|cnct,&probatur]u$rationibus,&primo: Commu- 
nisfcntcntiacilqn6dpater non tranfmittat hxrctii- 
tatem iiqua fe abftinuit ctiam ad iuos hircdcs.Rom. 
Alcx. & Uf. in Luui fc patris . C. vndchb. crgo minus 
tronfmittet h.Trcdicaicm, maximcexcranci rcpudiar 
tam co viuentcinfilium. 

Sccundo,oamcrubd"citlcxfihoscorrigere/ac1um 
patris.LisquL£dcrut.&cur. & tanto magisdiccdura 
cft in tcrminis d.l.fin. cum illidifpofitio fit ctiam irn 
troducU ob fragilitatcm xtatis, quam patcr iiipplet . 
d.Lfin.$.fili^ autem, crgo chccndum cft tcrminos di- 
Lfin.non habcrclocum in fiUo, qiiando patcr has- 
jcesinflitutus h.crcdicatcin adircrcculat. 
t$i Tcrtiaprincipalisconcluuocft, tanfiho mortuo 
antcaditamhTrcdiurcm^patcrpoflit adirc cxdufo 
rubllituto > & I3.trt.in d.l.j. tcnct, quod patcrcxcluda- 
(lur, qucmibi fcquuniur Alcx.ial'.Ripa,Soci.&ahj 



Vqntacinquij 

Dodbcommunitcr,&candcm opinioncm ccnec Cyn. 
fiaLPau.dc Caftro, &.'ili; communitcr in dJ.fin.C.de 
bonis qua; libcr. I3ald.in l.fi infiinti.Ciiciurcdchbcr. 
Imola in d.l.fi patcr.ftidc hf rc.inlti.Rom.Bar.& Alcx. 
in Lisqui hxrcs, in finc.fr.dcacquir.hxrcd. & hxc dl 
communis&rcccpta (cribcntium laitcntia, quorcx 
pluribus protMtur. 

Primbpcrtcx.ind.Lfiinfiinti, com fic inducendo. 
fpcaalc clt ibi in h^rcditatcdclau infanti, vt li inhins 
moriaturh(rcdicatcnonadiu,patvradinittacur. ficr 
go ibi fpccialc eft,crgo in concrarium cll ius commu* 
nc. Huic ccxtui rcfpondctur, quod ibi (pccioUtas cft* 
quod infans tranfinictac illam li^rcditatcm tanquim 
qu^fitam,vt ibi cxprcisc tcx.dicic,&fimilitcr (pcaali'- 
usilhusLconliftitin tranfiniirionc, qaicfitperinfiui 
tcm in patrc tanquam in hxrcdcm ipiius inl^antis, fo- 
cundumglol^communitcr approbatam ibi . (cdnot 
loquimur.quando .igiturdchxrcdiratc,n6 canquam 
quxiita, icd tanquani qu.Trcnda , prout loquitur ccx. 
in d.Lfi.$.j.&dcciarat tcxtus in Lfi quis hhuiii.^. j.(rde 
acquir.hxrcd.& iiinilitcr dubicacio noltra ftac, an pa- 
tcr lurcproprio, tanquam iiiimcdiacus h.Trcs icliaio- 
ris,qui (ihuin inftitucrat, po(1itadiremortuofiUo»fi-> 
oiC potcft filio rcpudiante, & lic tcx. non loquitur in 
terminis iioftris. Vcrum tu anim.iducrras,qu6d iicer 
hx rcfponlioncs finc fubcilcs,camcn liic tcx.benc pro- 
bai^nam , qiindo loquitur dc co qui lcpccm annos ex- 
cciiic&maiordlinfantcdicit, quod caoblLruaridc' 
bct,qux vctcribus lcgibus contincnmr.icd vcicnbus 
lcgibus contincbatur, quod mortuo filiopatcr horro- 
ditatcmadircnon potcrar, cum tunciulluspatris, vc 
filius adircc ncccilarius crac. Lfi quis mihi bona. $.iu(- 
(us . (T. dc acquir. hxrcd. qui iuilus adcllc non potcil » 
cum filius iic morcuits: crgo mortuo co qui maior cd 
in(untc, patcr hxrcdiutcm lUi ddatam odirc non pot 
tcft.Nec obftat ii dixcris cam corrcciain cllc pcr dJ.fi». 
quia vltra quod i'au.dc Cailro in d.l.li infanti , cotro- 
riumdicat, hocetiam probarur, idcft qu6ddJ.fin.ia. 
hoc.d.Lfi infonti) noncorrigat, pcrd.Lhn.$.liniihquc 
modo, i nduccndu cam in vcrbis ilhs, & ha.'C quuicm 
ia ijs cafibus oblcruanda . 

Secundo moucnturpcr Li.Cad Orfician. vcrum. 
iftc tcx.non loquitur in tcrminis noltns, cuni ibi ma- 
rer mortua (ticritab intetUto, & pcr conicqucns nul- 
Jus hh)s f»cr matrcm hicritdatus iubiliciitus. 

Tcrtio muucncur, quia quod paccr ponitadirch.r 
rcdiratcm rcpudiaram cft fauorc ipfius filij initituti : 
nam (i pater lit lixrcs, ip(c filius quodaniinodo rcpu- 
ramr harcs.lJicct.$.patronos. ft.dc vcrb.lignif.tiicitur 
cnim quafi docninus viucntc patrcflui. lnrtit.dc hx- 
rcd.qualK &dirtcrcn.& htnccft,qu6dxftimu patris,. 
dicitur .Tftimum filij, lcciidum gloLinLi.C.quiiCca- 
tefe cxcu.lib.ic. & hincclc,qu6dquicquidparacpa- 
ccr.parat fiho.l.nihil. §.j. fl.dc bon.hb. prf iiimit.n.fcx» 
quod patcr lilio rccuiantcadciindola.Trcthcatcm» Cf- 
perit bonum cnniihum pro filio fuo . L (i filius . C dc 
p.itr.pofcft (cd h.TC ratio ccllat mortuofilio,crgocc(^ 
(are cii.am d^bct difpoficio dJ. fi n. ai'gum.Lai.hgcre.$. 
quamui;..ft^dciurc^)at.cum vulg. 

Qiiarco&vltiniumouciur: nam cumdeficiat fub- 
(ianciapcrfonx hli| , cx ouaius patris habcc (undan > 
dcficitcdomaccidcns cuaccuicos pcrfunam patris» 

argum. 
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argum.Lcutn Blio.flIiiclcg.j.&pcTConlcqucas adinic 
tidcbctfublUtutus. 

lixc commiuiis condano pluribusmodu dccb» 
Aoratur: ■f&pnmodccl.iraturnon proccdtrcjquando 
iiiiui lcicns h.rrc-ditaccm tibi dclatam dcccnTiilct in- 
tra.tnnum poftmortcm tcilatoris>quia tunc adpo» 
rrcm tranfmittcrit iiis dclibcranili. I.cum antiqniori- 
bus.C.dciurcddib. Vrrum hxc deciaraiiolocum iu 
bcrct,quando tranfmiirio potcntiorclletliiblbtutto- 
nc. &quiarupralatifrimchancqux(lioncmdirputa- 
ui .idcoadidquodlupradixi mc rcmirto, &:cxillis 
patctctiam rcfolutto pr.rlentisdccIaradonis. 
1 1 Sccundo dcclaratur non proccdcrc, tc]U3ndo ii- 
lio cflct dcUta liarrcilitas alcciidcntium, qu.tm ad pa- 
trcm tranrmittic vigorcdititx lcgis primz . Cdc his , 
qut antc apcr. tabul. nam cxcludcrctur tunc fubllitu- 
tus . Vctum pro huius dcclarationis rc(olutionc,dux 
funt dccidcnd.T concluiioncs , quarum prinu an 
tranlinillioquarficvigorc did.r l.vnica: habcat locu 
ctiam ad afrcndcntcs : iddl , an ad iplbs ctiam alccn- 
demcs tranlmilliolicri poffit.Etin hacqu^llioncduc 
(unt Dociorum npinioncs, qnarum prima cSi q? tranf 
milTio vigorcdid^ lcgis,ctiaad alccndcnicsficri pof- 
fit , & hanc opiiuoncm tcnctGlol.m d.I.vnica , quam 
vltra Lic.Butr.&: Ual.ibi plurcs fcquuntur. 6t'commu- 
ncm ellc.ilKrmat Rom.num.z in Lvcntrcftdcacq. 
hxrcd.& inoucncunquia d.Lvnic.i, licet in dclccndcn 
tibus tatum loquaiur, tamcn fundatur in rationc tri» 
lliii.cqaxratiomilitatfbrtiusin alccdcnttbus quam 
in dcfcendecibus, quiaafoendenccsplu!>dibguntiibc 
rosquam econtra.Lilii quidem.ir.auod metus caula. 
$.fi. Inftit. quod cum co.Glof notai». in Lfi.Cdc pa<^L 
Glofvulg.ms,vbiomncs,inl libcri.Cdcinoffltcllam. 
Vcrum I1.VC racio non obllac : quia non lolum d.I.vni- 
ca, fiind^itur in criltiua,lcd in alia ratione, vt ibi.liqui 
dcni pcrindi^nuni cil,&:c.qux* ratio, vcinfta dicc- 
mu&, locum non Kitbcc in alccndcncibus, prouc in 
dclccndcntibus. 

Et cuin li.tc oj ioio nuila nitatur, vd rationc, vd lc 
ge.cui rclpondi;n iion poifit, idco cocrariam opinio- 
iic'in tcnciu Bact.fulg. Cotn. & communitcr Doi^in 
<rl.l.vnica,&:commiincmopinioiicmcllcdjcit, &cam 
icquitutGuilid.dcIScncd.inc.Rainutius, num.i f z. 
cxU'adc.lcilam.candieinopinioncm icquuntur Alex. 

Corn. & Ia(. in Lli infanti. Cticiureddib. Alcx. 
&Ial.iii l.cmancipa[a,C.qui.idmitti, Cyn.Bart.Ang. 
Sal)-c.& Pau. de Callro in 1. 1 .Cad Orlidan. Kcrnand. 
Valquitis in trad.dc(iicccircrcac.lib.;.$.z i. n\i.i.6j. 
&, III tract.dcliJCCtfptogrcllii,hb.j.§.S.nuin.i o. Alc.x. 
incoiif.89.num.4Utb.i.&Comjnconi.t4<>. pcr lo- 
tutn,in j. voLcS; h.rc irll magis comunis & rcccpta lcri- 
bcndutn icntentia*cu qua cgo pertranlco, & moucoc 
cx (luobus , £t prim6,nam quod harrciiicas alcendcn- 
tium tran(inittaturadaiccdcntcs,nulla lc-gcdcrcrmi- 
nacur crgo rtmancrin difpofutonc iutiscommunis, 
atgJ.conimoiU(limc.ft.dc hbcr.&: pofth. & pcr confe-' 
quensrchnquituriub rcgula nc^aciual.vnic^.J.in no 
ui(Tiino.C.dccad.tollcn. Sccunck) moutor,cUus c.\cc 
ptus iirmac rcgubm in contrarium.Lnam qnod liqui 
d^.f.fi.fF.dcpcnu legaca.l'cd prrd.l.\iiicam,dciccden- 
tcs rancum cranl'miccccis«api.iniur, ergomcalibus 
non cxccptuatts firmttur, pcr d.l.vmcam , rcguU in 



contrarium,&perconfcqucnsh.-rreditasdcfccnden* 
tium aflalccndcntcsnon cranfmittitur, cum non lii 
caius exceptuanis a rcgub. &: maiordt rario in ddcc^ 
dencibiis cranfmicccntis,qu.im in alcendentibus.arg. 
Llcripco. ff. vndc libcri, lunda i nam &: (i.fl.dcinofJic. 
tellam.ctcnim cum agitur dc li^rcditatc tranliuittcra 
t|a,foliustranfmittentisfauorconlidcratur, non ccia 

Enmi dcfundh : (cd tilius cranimictcs magis diligic fi- 
os fuos quam parentcs, crgo maior racio ell in cranf 
midionc facicniia in fuos dcfccdcnces, quam in alccn 
dcntes: & hincdl quod in dtda l.^-nicnynulLi fit mcn- 
riodc tranfniifTioncinaicrendentibuSjlcd (olu in de- 
fcendcntibus , & proprcrca non dcbei iicri exceniio, 
tumquiaadcalumminorcm racioncm habcntcnun 
quam ficextenlio,cum eciam quiavcrilimilc minim^ 
dl,9>Imperatorin cLLvnica, oblifuscllctdcpatcn- 
tibus , ficq; fi volutllctdixilld. Lvnica. $. finantcm ad 
dcficienns.C.dccad.toLPrctcrcatcx.ind.Lvnic.i^coii 
lidcrat dcfidcrium cius dccuius lurrcditatcagirur, 
vt patet ibi , aducriiis auicnm , vd prciauitum ddido 
rium. dl.n.delidciium alccndcntis, quod ciusbona 
dcucniantinddcendcn(cs.Llcripco.ff^vndclibcri, & 
Lnain&fiparcncibus, in prin.ri.de inoAc.celiam.icd 
non cfl dclldcTium afccndcntis.qutKi bona fua dcae*- 
niantadporcntcslibcrorum, qui tibinonattincnt nt 
fi iurcaliinttacis , qux rcguLuicer non dt in confidc' 
racioncin maccria luccdtionum.l.vicrico, &l.ai)intta 
tis.C.commun. deluccdl. quinimononcihlclidcriii 
ljbcrorum,qu6deorii Lrreditasdcucniat in oorum 
alcendentcs, dicbl.nam & li parcnttbus, in princ. 
crgo d. l.non habct locum in tranlmiflionc fadcn- 
da in.ifccndentes. 

Eircloiutionchuius coclulionis conftat dcclar.t- 
tioncm lupra facia vcram no clld lcd dato & no con- 
cclFo , qaod hxrcditas dclccndcntium tranimittatur 
adafcendcntcs,ditbitacuran iusiRius cranlmillionis 
poccncius licquatn iuslublltcutionis?&omitladilpa 
taiione ego renro , quod hoc in calu fubtlitutio prx- 
fctatur tranfmilTiodi , prout ccnct Bart. in 1. vcntrc, fF. 
ttcacquir.lixrcd.& moucor hoc fiindameto. Quotics 
nccexpFcfla, nccprxfumpta tdlatoris voluntas rcpu- 
l^t , a fi!>nilicationc& proprictatc vocabuli non clt 
reccdcndumJ-non aiitcr.li.de icgac.j.& vbi in vcrbis 
nuUaellambiguicas , non dl admicrcnda voluntatis 
di(ccptatio.LiIlcautillc.$.cum in vcrbis.ff dclcgat.j. 
fcd in qiizflione nollra proprictas & lignificauo vcd* 
borum cfl , quod iubllitutus admitutur : nam vrrba 
illa,li hxrcs non erir, pcr cafum mortis non verific.-iii- 
tiir, quia verura c(i diccrc lixreifem fcriptum hxrcdc 
nonclfc. nequcn. in pcrlonaiplius hxrcdis inllituii 
controucrri potIunt,qiiia contraria conditio, ii hxrcs 
crit, in cius pcrfona no veriiicatur.Lqui libcris.$.hzc 
vcrba.ff.de mg. & pupil. ergo in qax-lhone noflraab 
ifla proprieiate & lignificatione vocubuli, & fic quutl 
admttrarur fublhtutus, non e(i rcccdcndum . 
41 Tcnif) dedaraturnon procedcrc,tquandopatcc 
in virainiunxiirctfilin , vtadirct, quia fi non acliuic , 
potcrit pater eo mortiio adirc , & per confcquensex- 
dudereiiibAitunim , ita ccncc Bald. qucm ibi Pau.de 
Call.lcquitur in d.Lfi.in prin.C.dc bonis,qn.T iibcr.& 
idcm ibt tenct Fulg.& cndcm opinioncm tcnct Soci. 
in dJ.j.lub nura. lii. in vcrtk.fcxtolimita . & moucn- 

tur 



D. Alexandri 

tucprim&per tea.in Lno iudanLCaH TrcbcI.Sccun- 
d6 moiicntur, nain li viucntc patrchlius nonadic, 
videtur in fraiiclcm patris iliffcrrc , & pcr conlcqucns 
vidctur rcpuiiiarc, arg.l.rcculari.ifidcacquir. h^crnl. 
crgo timc idco patcr potcft adirc, vr in H.l.fi. in princ. 
probacur.Vcrum harc dcclaraciolocum non habcrcr> 
quaiulo virruccclici.-e l.fin. pcr pacrcni rubdicutus cx> 
cludcrctur.lcd cum lupra nos concranu ccnuchmus , 
h.x'C dccl.iracio rcdditur falla : & hinc vl\ quod Rom. 
in l.is , qui hxrcs . ff^dc acqmr.haTcd. v.aldc circa Iianc 
limicicioncm dubicabac, 8c moucbacur bonaiatio 
ncfortcquiacxcaliiullii nullum iuscaularipoccdin 
perronapatristCumquiahudic in aducncici)s iullus 
non rcquiricur,vtind.l.Hn.inprin.prolxmir,&dccLi< 
rat fialdin Lj.in i i.opporitionc. Cquiadmicci, mm 
eciam, qoia talis iulKis mortc expirauit.l.qui alicnx$. 
n is,qui.rt.dcacquir.hxrcd. 

X j Quarto dcclaramr non proccdcrc, f quando filius 
non cllcc morruus, fcd cllcc in articulo & ptic^o mor- 
Ds:nam tunc patcratiircpotcricica ccncc tiaLindJ.fi. 
in pcn.qux(l.qucm lcquicur Rom.in l.is,qui hxrcs,in 
$.ncquc filius. ff.dc acquir.h.rrcd.& moucntur illi pri 
mo, nam quando filius cd cxclulus, patcr h.x-rcditaic 
adire potclLd.Lfi. fcd quando filiiis cl\ in vlcimo mor- 
cisarticulo diciturcxclufus.cum tunc h.Trcdiratcm 
adirc non polTit , i;lol'in Lfi.lf.quandu dics Icgati ccd. 
ergo patcr hxrcdicaccm adirc potcric. Ncc oblbc (i di 
xcris,qu6d tLLfi.locuni habcc in rcpudi.itionc cxprer- 
£i&non tacita. nain illabcncprxiudicatpatri, vtlu- 
pradiximus: ei^olcxilla, cu loquaturin rcptidiatio- 
nc cxprclla pcr nlium facU , non dcbct cxtcndi ad ca- 
rum,qu.tndo filius tacifi- fuic cxcliirus. Rcfpondctur : 
nam Iicct repudiatio cxprclla non noccac patri, Icd ta 
ci ca lic, illud cll idco, quia ti al I ccr diccrcm us inducc^ 
rctur legum corrcdio,quiacorngcrctur Lj.C.qui ad- 
mirti.quod non c(i diccndum. fctl in caiu nollro non 
rcperitur,q»corrijTacur, crgo cacitarcpudiatio fih) pa 
tri non noccc.Vcrum h.x-c rcfponlio nuUius cll momc 
ri, cum ucita rcpudiacio omnino noceac parri , Si tLL 
finJoaim non habct, nili in cxprdla rcpudiacione,& 
(icquado difcordiacllinccrpacrcm Si hhiim : & pro- 
ptcrcacgoccnco cutrari.^mopinioiicm quc>d hcicin 
cafu paccr adirc non polfit^prout ccncnt Fulg.&: Alcx. 
in d.Lis,qui h^rcs. fi.ncquc filius.&moucor cum quia 
d. Lfi.Iocum non liabcc limtc fublhtuto, prouc fupra 
conclufumfiiic, tumetiam moueorpcrilladuofun- 
daincnta qu^ fcci lupra in lccundo cafu fccundx limi 
tacionis iccundxcoiicluliunis prtncipalis,qu.r omiu- 
no (Irin^ntcontraopinioncm Bolili & Romani . 

24 Quintodcclniaturnon pnKciIcrc, fquaiidofilius 
mortuiis fiutlcr ralitemporc, qiiopatcr fiiillctrclc- 
gatus, qui propccr rclcg.icioncm iionpocuillccfilio 
adirc volcnticonfcntirc, quia cunc paccr rcilimitur 
poll; mortcm fihj,vt adircpoHit,& lubititucum cxclu 
dere, icaccnet Ang.inLliquismihi bona.$.iuirum.ff. 
dcacquir.h.vrcd.Vcrum li.rcdcclar.-itio mihi non pla 
cec, tum quiad.I rin. locum non habct llantc fubftitu 
to,tum ctiam quia hociiciuirus pcris non rc(]uiricur 
& ablquc co filius hodic hxrcilirarem adirc potcft, vt 
prubatur in d l.hn. vndc ciim filius lixrcditatcm adi- 
rc potucrit,& no adiuiccenfccur tacitc cam rcpudiaA 
fc, ar^.l.rcculari.ttidc acquir Jia:tcd. iird d.Lfi.m cacita 



Trentacinqui; 

tcpudiationc locum non habct,%t fiipra dixi^crpopa- 
tcr poll morccm filrj in cafu noftro h.Trcditacem adi- 
fcnonpoccft. Prxterca pcr mortcm filij fiibrtitucus 
admitti poccft , crgo iftc qui crac relcgacus in prxiu- 
dicium lubftituci non rcfticuitur . c quamuis , dc re- 
fcript. lib, <J.& fadtdiclJum Baldi in Lfin. num. j.C 
dcicntcn.palL 

ij Scxto decloracur non proccdcre, tquandofilios 
fuitcontempLitioncpatris inftitutus , quia tucetiam 
filio morcuo pollcc hxrcdicaccm adire.ira rcncc Bald. 
in Lfiliofamilus.ffldcccHi&dcmon. &ratio cft.quia 
cum hxreditas filio pacris conccmplationc fiierit rcli 
^a,vidcmrdircdcconfcrriin pcrlbnapatris, &idco 
dc per lc riCla via haTcdicaccm .idircpotcft.d.l.fihofa 
miIias.Lcum aliquis.Cdciurcdchb.Lfi. Cdc vfufruc. 
l.fidcicommilll $.plcrunque.frdc lcg. j .& L Ictl li plu- 
rcs. $.inarrogaco.riAlc vulg.&pup. & h.rc cft vcrado- 
daracio, cum conllcc mcnccm tcftatoris cllc, patrcm 
vcllc lublbtuto prafcrrc, & idco cius mcns cftacten- 
dcndx$.dilponac, Autli.dcnupc. 

x6 Scptim6,& vlcim6 dcdaracur non procederc,tqii 
fihus cilcc infans , quia cuncco monuo antc adicam 
hxrcditatcm patcrpollctaduc, ica fenct Soci.tn d.Lj. 
(ubnum.i8. &in verfic. fccundolimita. &raciocft, 
quiapcradirioncm hxrcdicacis cxcluditur fubftira- 
tus.Lpoft .iditam.C.dcimpub.&alijs fubltir. fcd hxre 
ditasinfanti dcLita cranlmittirur adpacrc c-inquira 
.idicam &qu9licam,vc cradunc Pau.dcCaftro num.4. 
Alcx.num,? . laf num.4. Ang.coLi. in princ. & Com. 

num.^.in dJ.fi infanci.Cdc iurc dcliber.ergopcr pa- 
trcm cxcludirur lubftitutus. 

5 y hl M ^ K I y M. 

1 Monjfleriuniyan poffit adire exclufofubJittHto^moHacht 

in[litHtorepHdiaHte,& num,.^. 

2 HirediTas delaU tuonucho, an 'mntdiati dtftratttt 

monjfitrio . 

3 Monjcbus filio.an fcruo Aquiparetur , 

5 Declaratio ad l.tjUodmaior.ff'.admunicip, 

6 Monacho infiituto nolente adire , an monafierium co w- 

uito adire pofjit . 

7 In dubifs opmionibus iudicandum efi pro ecclefia , 

8 Monachks decedtns ante aditam harcditatcm , iut 

adatr.dian iranfoiittat jd monafitrinm nume- 
ro i|.c!r l6, 

9 Ixtindaperfona priacipjli, extinguituraccefforia . 
I Q lusadeundiiion tfl proprUius ,ftd qu*damfacultas . 
11 Monaclms fciens lixreditatcm fibideiatam,& intra 

annum dcctdem, ius dcliberandi ad monaflerium 
tranfmmit. 

1 X Monachus ius adnindi eo mortuo ad monaflerium 
trunfmittiijfimonachus malitioscneglexitadkrc^, 

1 4 In monacho,an confcruentur iura ruitatis . 

I 5 MonachHs,an liberelur dpatriapotefiate^ , 

1 7 MonafitrtHm loco libercrumipfius monachi l>abetur. 

ISTratifmiffw^ejuam facitmonachus de hxreditatt non 
adita,po(l eius mcrtem ai monaficrium,au iocum l)a 
bcJt [idnte fubfiituto. 

I p Monjflerium tn cafibns, in quibusmonachus nan tranf 
mittitbtreditatcm nonaditam,anfe rtflituiaduerm 
fus non aditionem monachipeterepofjit , 

Ufio 
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io ltfto (aBo conttngens r:on caufat reSiitutioncm in m. 
ttgrum^ . 

ZVH4tres minorls non adeuntis noa ftote/l ia 'mtegrum tt' 
Jlitutionem petere , & num. 22. 

C A P. VII. 

Mr^WUf) Vamprincipaliscondudoeli, fan mo 
njcho inlliciiro rcpuchancc, monallo 
rium poirii adirc, exciufo lubltituto} 
Prordalucionchuiu$ouclhuni<;,acom 
ninm rcrum <\wx arca>luc<)ua:[lioncm 
iDo»n:.difputantur,hirclo! 'ilpucanclxrunr 

^a<vllioncs:^«:primacll,3ii 1 i-; dclaramona- 

cho, immcfliati^defcraturmotiallcrio, adcoquodm 
aditiono non rcquiratur failum monaciti, an vcro lit 
ncccilaria adino monachii Sccundactt.an monachus 
atquiparcnir Hlio, vcl lcruo ? Tcrciadti an monacho 
nolcnrcadirc, monaltcruim co iouitoadire poliit? 
Quartacll, an monachus dcccdeni» anicaditam hxrc 
^itatctn ius adcundi iranfmittac ad monalkrium l 
Quinta &l vlrim.i crt, an in caHbus in qaibus no rranf- 
mittic, polfit monalteruim pctcrc lc rdbtui aducrlus 
non adicioncm inonaciu ? &ex relanonc iltoru qua> 
ftionumdcclarabitur, an&quando cxdudatur fui>- 
lUcutus pcr monaltcrium . 

JEcdeueniencioati primamconclufioncm, circaea 
X dux luju principalcs Oo<llorii opimones . f Quarum 
priina dt.quod lia!rcdicasdcbtamonaciio,immciiia 
^dcfcraturmooaitcrio, adcoqti6dinadiboncnoa 
rcquiritur faChim ino:t 1 uuopinioncm ccncc 

lnnoc.Ioan.And.Ant. »X . 1 L.inpra-lcntia, cxira 
dc probar.lmolain d.Lftpatcrhuiiilus.tr.dch9redin^ 
fbnienJ^u.dc Qill.in l.icgatum.t}.dclcp.).Francilcus 
«ieAampo.in i.po(kadiuin.C.dcimpub.d<:alijs fui}ft. 
imola, Alcx.aum;at.cum fcq. RJp.nu.i 50^' Aiciat;> 
iiam.5 1. in i.|. ({Ak vulg.& pupiLGuilid.de Bcncd in 
O.Kainuciu$, cxcradctdLitn.in maicriavuig. fubtlicJ 
nani.80. Cooar.inc.j.num.z t.dctcttam. Cyn.Fraik 
Ti!j;r.& Bal.ini.Uconobis.Cdccpiic.ilicclcr, &c Ange- 
lus in LPapuiianus, inprin. frdcinuti.tdtam.& hanc 
candcm opinioncconluicndo tenet fioL inconil^^i^. 
lib. 5. Corn.in conf 88. lilj. 1. vbi hanc dfe communc 
opimuncm Canomltarum aihrmati^um.incoilio j. 
num. I .voL|. Ang.in conf j> i . &m conl". i ^ j.& f dyiu 
incexrdcripco, cxtradciurciuran. Et moucntiu- ifti 
expluribus. 

- Prim6 pcr tcun c. non dicaris , & cnolo. i z.q. 
per ccx.in c.fi rdtt^iofus ,dc clcci. in 6* flis luribtis ro 
fpondcair , qiioil licct inonachusnun hal>cac ncque 
vcUc, iicquc nollc, taiucn id tinc hcccia lu^Krrioris in« 
tclligiciir , cum fupcrioristamen iicentiadicitur vd- 
k & noUc habcrc, vc probarur in d.can.non dicans,& 
fic voiuncas limphcitci non retidct prencs moiudlcriij 
noncolidcraca voluncatcmunachi : namlicutfcruus 
non iuljct ncquc vcllc, ncq-, nollc.Lvclic.ti.dc rcg.iur. 
&camcndominuslicutnon potcti vcUc tinc fccuu, 
iranecnollelblus.Lispotdt, iunciaLqui inalicna,in 
prin. & Li5,qui hxrcs.$.ncq-, lilius.fi.dcacquir.lixrcd. 
ica cnam Abbas non porctt vcllc, ncque iioiic finc mo 
hacho. Prxtcrca didiaiura noii videntur habcrclocu 
in refpicicncibus pctiona iptiiis monaclii, vc iiipciicn 



expcdirc illa lolus poflit: nam li monachas eftdech» 
adaiiqu.im dignitatcm , non potcrit lupcrioriili dc- 
tboni allcntircvvdrcnunciare iino conlcnfu ipliuf 
monachi, Imolainc.Rainuriiis, cxtra dc tdkm. Scd 
harrcdicatis aditionon luiuin conttftitin voiunute, 
fed eriam in facio, vt cii catus in Lpro iiarrnicin prin. 
iT.dc acquir.hnrrtd.&di(.ituriusannexiim &cohrrcs 
perfona: inlbtutx , & tic rcfpidt monachi pcrfon.im, 
ergo monaiicrium nupotclt illiadjrioni iiaircdiuiis, 
ncq;alldjtirc,ncqi dillcnrirclineconicnlu mon.ichi. 

Sarundo nioucnrur pcr f illud , Autii.(ic monacii. 
vbi proturur.quod pott intrrctliim inuna(tcrii,mona 
chusnondicitur ohquam rcrum adminittrationcm 
iubcrc. Muictcxcnircip6dcas,qui^dpoccdic quoad 
iura lamquf liraexerccda, iuxu Lacquiririir.if dcacq. 
rcr. dom. tixHsqiio.idnon qii.vlira , qiu-rcnda, 
prourcit ius adcundi. I.prctia renim . riLid lc^i.FalcitL 
Prircrca rctpondcnir, lic^t monachus non hattcat aii 
quam rcrum luaruma<iminillrarioncm, ramcn Iml 
(utatisaditionondiatur ctic,ncque in aiinuniiltai 
tionc, ncqucin opera» \t probarur in Laditio. ti.dq 
acquircn. iixred. ' : , 

Tcrno inoucnnir per renc in can. ibrurum . f S.q.ji 
vbi probatur, cpibd poilquam monaclius pcr prxlxf 
turam foluiraralubmiliionc monacliams,vdutlct^' 
lunus hxrcs patcrnam libi lixrcditarcm wndicandi 
porctlarcmiubcr, iicct campotimodum rdinqudte 
dcbcat monattcrio: crgoa contrano ienfncxcotc». 
chatur, quud antc tubmillioncm monachatus per 
pcxiaturam monachus h.Trcdicatcm tibi vcmiicandi 
iaciiitatcm non lubcc. C^ccmm & hiiic ctnctui rclpo- 
dctur, qubd iino op^xjtitum pruturc vidctur : nam ti 
tcmporc monachatus non eil libi hxrcs, crtro ctl lu>- 
rcs moiuilcrio, & pcr conlcqucns monaciius quxrit 
muiuftcutkPr^ rcrca illa tiicrio,tibi, intcrprct.irur ibt 
pergioiliddt, ccdctix lux . 

i Moucniur qnarro pcr rcx. in ctn. iin. 1 9. q.vlc. vbi 
hal-KTtur, quodmoiiachus,qm fuitint;ranis.inicmo- 
naciianim non pocdt cxhxrcdari. ergo patet,qu6d in 
lucrcdirarc non folu dcbta, icA dcfcrcmia monaclio , 
non coiitidcratur perlbna monachi , ted monailcrij . 
Vcrum & huic tcxtuird|>6dctnr, & primo quod non 
cit authcnticus , & ideu non potdl addud ad dcciiiu> 
nem caularam, nam lc^cs Dccrcti non iunt approba- 
txt nililintcondirxab lubcntc3Uciioritatcm,Spec. 
in tit.de allcgat.&difput.$.ii. &Canonittxinca.ex. 
tra dc rdcrip. vndc cum liic tcx.dicatur dic de quoda 
libro NoucUarum, qucm pro auth.in icholis non ro- 
dpicur , vc dicunr IJoct.in au cii.hocampiius. C.dc li- 
dcicom. ilhnon dlhdcsadlubcnda. Vdlccundbrc- 
i^iondcnir , na pcr ingrdlum monaltcrij cxtinguiiuc 
oii ial-KTS.quv ipiam aniin Jin inquinaucrat. & idco dl 
quoiiingratus poft ingrciliiiu nionattcrij cxhxrcd.iri 
non potclt . Vd tcrnb & virimb,quia no tcquiturilla 
icquda, non potdtexhxrcdan munaciiiupcringra- 
titUiiincm,crgo in adeundd cius failluni non rcquui- 
tur. nam licct quo ad iilud noii contidcrccur pcribna 
monachi, caincnquoadaC^um acquircndi conlidc- 
randa dt,cu licadus pcrfunalis, &pcrlona lci]uatur. 

Quincb& vltimb mouauur. illud qutxi rdinqui- 
tiirmonacho, indubio contcniplationc monaftcrij 
cclictum tcnictur . taius dl nucai>ilis in c. rcqmtiib • 

extra 
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extra dc tcftam- crgo monaftcrium f\nc fafto mona- 
chipotdtadjrc, confccjucntia probatur pcr tex. inl. 
filio.lf. dcconH. & dcmon. Huic rationi rcrponclctur 
<1uolnis modis, &prmi6: namdJ.filio, loquiturin 
lcgati^ , & aliud cll in lcgatis & Hdcicommim s, .ili ud 
in hxredum in(Ututionibu£: na habcnius hoc cxpr^ 
fum in inftitutionchxredis, c]u6d fi fcruus cll inflitu 
tus cotcmpbtionedomini, quod ius adaindi rcfidct 
in pcrfona feruiJ.cura aliquis.C.dciurcdelib.& facil 
L cum proponas.C.dc Iixrcd.inllit. & rat io difTcrerii 
dlc potclt, quia dns etiam inuito (cniopotcft lcjpiii 
agnolccrc, vt probari vi in l.C\ po(l.$.fi.iiquando dies 
les».ccd.& in l.lcgatum.ff.dclcg). iunCla regula l.is po 
tdt.ft.de acq.h5rcd.qu0d lccus eft in h? rcditatcd l.cu 
proponas . Vei (ecundb rcfpondctur,n.im dato q> do* 
minus non polTct acceptatc letjatum cri.im inuito icr 
uo.nili qri contcinplarione domini fuilk-c fachim, vt 
indJ.filio,tamcnfcaiselIctin h^rcditatc&ratiodif- 
frrcntif cft,quia legatadanturctiam pcr conieduras. 
Lnucu.Hidc Icg. i . Sc hinc eft, cp ahqtiaiido vni cit lcn- 
ptum Icgatum.&altcridcbctur, adq^ucpertinetaccc 
prio&:rcjitidiario, vtprobat tcx.in l.m{cicoinmitIa.$. 
intctdum.if.dclc^.^.lcd hxrcdicasdirctto non dacur 
perconic^uras,{cddcbcrurilh, qui exprefsenomine 
proprio, vel indubitabililignoeft fcripros , vcl voca- 
tus nxTcs a tcfiatorc.l.lia'rciics palam, in prm.tr de tc 
(lam. &l.qtiotics . ffi qius nomen .£<iena:rc(Linilit. 
Vndecum dominus, p.-ucr, vcl monaftcrium non re- 
perianturlcripti,vclvocan in tcftamcnto,noii polfu- 
mus diccre cos fbre inlbnicos pcr hancconict^aranK 
<)u6d filius,fermis,vc] monachus.fucrint conim con» 
lcmplacioncin/htuti, iTcrcofcqucnscisquairi dcbcc 
mccuantibuspcrfonisfilij, vclmonachi, qtufuerunc 
cxprcfscfcripti a tcflatore. 

Vndecum lupcrioropinionuUa. neclcgc, nocr»' 
tionc fundctur, cui comraod^ refponderi non pofTir, 
ideoalccradlopiniofupcrioricontrarij, qiumcom 
inuniccr fcquuncur Lcgiti.r , vc celbtur Soci. in d.Lj. 
num.io.& tbi Ripa*num. 1 ; i. qu.im opinionc cciam 
lencnt lac.dc Arc. Bar. & .An^.in cLl.j. Bar. in I. ; . Iif.de 
cond.fiir.in l.indcNcrarius.rt.adlcg.AquiLin l.cucor. 
ff. dc bon. polL & in pun«^to lutis cam fcquirur Imola 
inLpatcrfamilias.fF.de h9rcd.inftit.& in c.Rainutius, 
extradc tdtam. & clt dc mcnce corum qui tcnccmo' 
nachum fcruoxquiparari, quoadacquiiitionc.quos 
infra rcfcram:& heccft communis opinio Lcgillaru, 
quamcciam rcnent BaLin prin.Inftic.dcvuig. fubftir. 
FcrnancLVafq. in tracL de fiiccelL" refoluc. Iik i. $. 1 8; 
nnm. i .cum fcq.Soci.in confi f z.ntim.i 9.voIum.4.& 
idcm Fcrnandus V.ifquiu$ in tiaiSt. dc fuccei.progrcf. 
lib.5.$.£6. nu.4.&hanccommuncm & turiorcm di* 
cit PuqMir. in l.fi.num. 1 9 1 .C.dc patft 

MouJcurifticxpluribus,&priin6pertex,in I.Dco 
nobi-S in vcrflc.lln vvr6.C.decpifc.&der.vbidicitur 
quod monachus ad lcgitimam fuccdlionem vocatur 
ac) intcftato &illam libi dcfcndit, crgo monafteriuin 
quxritmcdianrcpcrfonamonachi. VcTum huicrex. 
refpoiidcnir:nam licec ibidicatur monachum vocari 
adlcgitimanilucccflTionem, non tamcn negat quin 
eam h^reditatc monachodebtam poftit Abbas agno 
fcerc, wl poftit monacho pr.Tcipcrc vt ancat , quo rcv 
luCtantc ipfum prxccpiu proaiiitiQuc crit* uam |>ra> 
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ceptum domini vd monaftcrij,fcu Abbacis pro com* 
pulfionccftisthialihoccalu habetemr, arg.Lnoniu- 
itanuCad TrebcL vbi prarceptum dcodcudo fadura 
a ludicc h.Trcdi lcripco, lubctur pro h<creditatis adi- 
tionc. Vndcfimiliccr,quando leruusccucmplatione 
dominiinltituttur, vd monachus corrteplatKinc mo- 
naficrij, cunc iullus dc adcundo factus a dmnino, vd 
Abbacc, haberidcbcrprohxrcditaci) nduionc. 

Moucnturiecuniio: namm.iior cll lubiedio (cc* 
niiis, quim monachaUs,quia doniinus porcft fcruum 
vendcrc& non alcre, vcrradit liartjncl.Lj. num.a 1. 
fed hxrcdicas dckca feruoquxrictir dumino median 
le perfona ferui , & non alias 1. < .C.de hicrrd. i nftic 
idem liabcmusin hliode iurcfioruin.Ltsqui hxrcs» 
in fi.lf.de acquir.tucrecL ergo mulro magis hoc dicett- 
dumvidecurinmonacho. Muicraii' : • on 'cas: 
namhcetmaiorhi Irruilis, quam 11 1. i<ic- 

^tio, umenquo.id lus adcundi,&quo advolunt»» 
icm, m.iiordtfubie<itio monaclulis : nam fcruus h»> 
bct volunratcm qux maximc in lu.-i vxlicacis aduione 
attenditun & hinc eft,qu6d h feruus non vult aciire* 
dominuftitin potcft. d Lcum .ihquis. Cdo i>irc ddib. 
icd munachus non lubct voluntaccmqttiaiiii rcnun 
ciauir,& le per promillam obcdienriam ptnitus alio» 
rum potcftari, & impcrijs in Chnfto, ^ ■ ' i.:i- 
ftofundKlit.c.nondicatis. I t.q.j.crgoini . oa 

cft Iicita cxtcnlio dc lcruo ad monachum , cum licdi- 
uerla ratio, arg.Ijdigcrc.!5.quamui$.ft.dc iurc par. 

Mouenrur tcrcio. lus adcundi diciciu omni iiu an- 
ncxum pcrfunxinftiturilporiuc. Cdeittrcddib. lcdi 
caqu.TfuntanncAa perfonx & infeparabiliaipcrlb- 
na, altcn non qu.Truncur.LnccdIario.$.d.ft.d.- pL:n.ii- 
lo&commodo rci venditx ,&Lvfufirudbi.ft'.fol.nviC», 
crgopcr monacliumius adcunch moiiaftcTium non 
c]wchnit. Vcrum huicracioni rd^x>adeas : twrciiicat. 
quancio defertur habcnri voluntatem, tunc vcrtiai 
eft, qti<>d ius adcundi didcur annexuro perfon.T,& car 
li:> aCtu^ voluntaiis pcralccrum ticn non potcft,& iit, 
procedit iLl.potuir. la\ quanciodcferturei, aiius vo<^ 
luncis nulbcft, tunciusadcundi transfertur ineiut 
aiiminillratorcm .& hincclt qiiod bonorum pollci^ 
lionem ftirioibddaram, curacoragnofcerepoce&yiB 
in primo rcfponlo.ffdc bonorum polld. furiolo,&C> 
Lt hinc cQam cft,c^u6d bonorum pollcllionem ta£aA 
tidelatam, tutor timihteragnolccrcporcft ciJ.|4nA4 
rdpon.cum ibi notarit , & bononim poircirioncm /i- 
lio infanti dclanm cacicm rarionc patcr aqnolccre 
pocett.Lli infanri.CJciuredeht)er.6cdinquxihonc 
noftravolunca.smonachilinc Abbate nullacft. d.ca- 
nonc, non dicatis. i x.q.j. crgo ius adcundi penes Ab- 
t>atcm , quafi munaciii adminiftracorcm , non pcncf 
ipliim monachum rdicicrcdel>ct. 

Mouentur quarro pcr rex.in can.ftacacuru. 1 8 jq.j. 
vbi chdtur, quod ii monachus efticictu' cpifcopusi 
quicqutd nntcqti.Tficrar, monallerio remanct : crgo 
ratctquod acquilino pcr monachiim monaltcrio hc 
pat. Cctenim& huic (c.xtui rcfpondcas: nam bcit 
nionachus nonhabcar\oluntarcm,taraencum liccn 
riaAbbacish.ibcrcaliqui<l,pol]Ktcrc, darc\d ai.cipc" 
re facultatem habct,prour probatnr in dxan.non di-f 
catis . vndc hccc in dicto can.ftatu tum dicarir , qiiCKi 
quicic^uiii moiucltus ancc promouoncm ad cpilco- 
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parufn qya»JieTat,mona(lcrio ranancai: tamcn illud 
quzrcr? inrcUiguurcumliccntu Abbacis, &proprc^ 
xea non lequirur>monachus cu licenria Abbaris q 
iiuir, cn>oa.~qutiicio per monachum mouallcrio hc» 
kac ,cum quxrwTepcr monachum ui li: cx vuluncatc 
& arhicrio Abbacis . 

Moucnriir (]uinca<S<: vltimo. lus adeundi non di- 
<icurcirciiibonisnolhis,&:idco lUud non aL'qiiiri- 
turdominopcrfcrimm, vclpacripcrhlium: namil 
quarrcrctur parri, vcl domino, cllc^ius quaelicum .on- 
tcquam qu.Trrretur, concralc^cm, prccia rciHim. & 
sd leg.Falcid. ergo eodcm modo ius adcundi pcr mo 
nachum monaHcrio non quxrimr,&iradicir Barr. 
inl.ispotcd, numero i i.fr.dcacqiurcn.hxrcdir. Cf. 
tcrum & huic rationi rcipondeasqu^d in caiu aoltro 
jiontenctargumencumdcfcruo, lcu fiIio,ad monar 
chum, quiain hisqucdcpcndcncabanimo.vtcd adi 
tio, iuxca l.pucuic auia. Gdc i urc dcUbcr.dcbi- 
lius dt ius monachi qu.\ra hh), vcl icrui : & potentius 
edias manaAeri j , quam iit patris , vel domini , nom 
filius & lcruus contrahendoobiigantur. I.tam ex coa 
trad^ibus. Cdc iudic.£c I. ii id quod . fHdc condictin- 
<icbiti..Secus camcn ci\ in monacho,qui onincm con- 
fcnfum & voluntatcm in fupcriorcm craniluiit,& 
proHtcndo noniblum fc bonis proprijs priuauit, vc- 
rum cdam & propria voluncaccdiclo canunc, non di 
catis,& c.cum ad motuilcrium, cxcradc liitu mona- 
chorum. &idco monachus noniubet ius adcundi. 
quiaillud cranllulitinrooaailerium,ficut&ali.i lu- 
n,vc nocJVrchidiacin cap.parocluanus, cxtta dc icu- 
ten.excommun. 

Exprardiiftis conflac vcranque opinioncm difpu- 
tando dcfrndi polle: cgo vcr6 non rcccdo ab hac po- 
Itcriori opinionc:& moucor hoc dilcmmace. Auc 
yis ius adcundi rclidcrc pcncsmonaftcrium exeoi 
.quiailhidquod rclinquicur monacho, indubiocon- 
tcmpiaiioncmonadcrij rcli^umccnlc-arur: Autve- 
r6\is,iusadcundirciidcre pcncs monaftcriumcxeo 
quia monachusomnem conlcnlum,& voluntatcm 
in lupcriorcm tranUuIic , &proficcndu non iolum 14 
bonis propri|s priuauic , vcrum ctiam & propria vo» 
luntacc. Siprimuciiu loqueris, &tunc non poccfl 
cllcquodiusadcundipcncs monailcrium rcfidoiCi 
&moueor hac racionc: hvredicas dircdid non datoc 
pcr conicc^uras , fed debctur illi , qui cxprolsc nomi» 
ne proprio , vcl indubitabih ligno cll icripcus vcl vo- 
atus hzrcs i tclUtorc.I.lixrcdcs palam,in principio . 
ff.de teftamcn. & Lquoiics . § li quis nomcn. ff.dc lia:- 
tcdjnlhcucn. & liinc ciU quod li fcruus «ilinllitutus 
Coatcniplationcdomini, iusadcundi rclidcc in pcr- 
fbna fcriii.l.cum aliquis.Cdc lurc dclibcr.lcd in qu^e- 
ftioncnollra monailariumacel^acorc nonclliu;res 
ncquc fcnptus,ncquc vocatu$,fcd foluin monachiis i 
crgo hxrcdiias immcdiatcnon d.irur monailcrio, 
excoquod iplius contcmplaciur.c monachus Hicrit 
«olticutus , lcd dcbctur inon*cho , mctiiantq pcrlor» 
cuius monaAcnum li.t:rc({iucem acquirir. 
' Si licundo cafu luqueris, & runc limiliter diccn- 
ilumeic, tusadcundi pencs monachtim& monallc- 
Jium rciidcrc. F.cmoucor ad id diccnduin a\ duo- 
bus, & prim6,ii vcrum id eil«;r, liquc^ccur qu04 1»*^ 
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monachus cllct faclus Epiicopm, remanerct hxrcdi< 
tasmon.iliciiulcnK-Icia^ic4iido qa.ciiu.lcd cu ilc 
qucns c \\ fallum , quia rciiuner monAcho , vc proba- 
tur in ditto cinone, Hatunim, tS.quorftio. prima. 
crgo falluin d\ ctiam ancctcdcn^ , & pcr coiircqucns 
quodiusadcundi pcncs monallcrium, & noo mo- 
nachum rcGdcac. 

Socundb & vlcimo inoucor. lus adcundi dicitiir 
anncxum pcrlbn.T, & corpori cuh.TrccLpotuic. Cdc 
iurcdclibcr. lcd idqiiodcllpcrlunz.-innczum,ipcr- 
Ibnalcparari non pordl, &al{cri nonquxritur.Lnc- 
ccliario.S.fia. ft^ dc pcricuio & commodo rci vcnditx. 
&l.vfurru(ivi.ir.foluto nutnmonio. crgoius adcun- 
diiiperfoiu monaclii non lcparacur, &monallcrio 
nonquxricur. Ncc obll.iciidueris, qubd hoc non 
proccditquando h.Trcditasdcfcrrurci, cuius volun- 
tas nulLi el\ , quia tunc ius adcundi trlsfcrrur iu cius 
adininiAratorcm , proutcll in calli noiiro, cuin mo» 
nachiis nuUam habcat volanutan,&proptcrcaius 
adcuiidiad Abbatcm tanquam monaclii adminillra 
torem transferrur, prout lupralauusin rcljx^nlione 
tertij fundamcatidixinHU.quiarclj>ondco, qucxiid 
proccdic, quando iiarrciiitasdelmur ei, aiiiis nulla 
cilvolunris, vtfunt furioli & infantcs.qui nulLim 
iubcnt voiuntatcm, cum non linr rarionis capaces , 
Lpriraa.$u*iipifcimur.fF.dcacquircn. polldlio.fcd fe- 
cusdl.quaiuio dcfcrtur d , qui liaber voluntaccin, 
liccc eam cxcquutioni dcmandarc non polBt iineal-» 
terius authoritatc : cxempii gratia , efl: in pupilio ma- 
iori infancc, nam ipfchabct voluntaccm & aiiirc hx- 
reditaccm iplcdcbcc, dicla L pocuic , liccc cain finq 
auchoriucc cucorisadtre non pollic . $.neque, InlUcu. 
dc auchor. tutor. fcti monachus cft rationis capax , 3c 
iubct voluntatcm, liccccam iine Abbaris liccnnacxe 
quurioni demandare non podic , vc probatur in di-r 
^ocanone, non dicatis. i i.quarlt.prima . & cxprcl- 
iius inl.Uco nobis, in$. hoc ctiam, in vcrlicuIo,lin 
vero . C dc cpifcop. & cicric crgo ius adeundi , mo- 
n.ochus in Abbatcm , tanquam eius adminiHrato- 
rcm non cransfcrt . 

Circa feciindam quzfUoncm , f an (cilicet mona- 
chus filio,vcI fcruo zquiparetur, pliircs funt conlide» 
randicalus: quorum primuscil, qu.indo ioquimut 
quo ad acquiiitioncm, fcu quo ad acquifinonis cfTc- 
<iium:& hoc calu concliidcndum cft,monachum fcr- 
uozquiparari, iu tcncnt innoccn.in ccuin olim , ex« 
tradc priuileg.Qarcin Ljjiumcro ) . & in $.li fruduar 
rius.ir.dcftipuIacfcruor. inl.cumhxrcdcs, inprinc' 
ti.dc acqair.pulldll in auth.idcin ell.Cdc bonis, qu« 
iiber. in l.tutor. 6. de bonorum |x>lIcfL in Lcum hi.^ 
C3m.fF.dc tranlac}. inLispoteft, numcro 1 3.fF.dcac» 
quircn.hxrcdu.& inLx. $.fin. ff dc bonorum polIdC 
fccundum tabuL Bald.in l.li n. Cdc bonis , qua: libcr. 
& in l.cx rcpudiarifjnc. C dc fidcicommilli & inLj. 
Cdc luTciL inftituen. Ba]cL& Roman. in l.prinu . C 
qui admitri. Ikrcin LUco nobis. Cdc cptk:op.&clcr. 
^pvcuL in utulodc ilacu inonacli. in < crlicuici', ock*- 
u6 qua:ritur.Ani;clus in Ll^apinianus, in principio.tf. 
dcinoftic tclUm. & ilbdlcummunis opinio,lccuii.' 
dum Couar.incap.primo, dctcllamcn. nuincru i i. 
& (c^undum Alciatum in Lpriqu , numcro 5 j . iF. dc 

F vulg.iri 
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wigari & pttpfl. Arprobatiir ha-c concliilio liaj nitio- 
nc,Quia munachus totum acqtnrit monat^cno, (i- 
ait icfuus domino.ccum monaftcrium.dc ftaru mo- 
nach.cciimoliin, fcciimlo, <<cpiimlc!Mjs. \ 
in hliofamiliaj;, quiloiiim ijiiaric vlumfui . i- 
niinadacntiti)s.Lcumoportcr, in principio.Cdebo 
nis , qu.Tlibcr. &lnfliriir.pcrquas (>cr(bnas nobisac- 
quir.in princ. Incaftrcnlibuivcro.vdijiuli, cum lia- 
bcarur loco parrisramiiiat. 1. 1. a<l Maccdbn. rotuin 
acquirit libi.&non patri . 

Sicaindus cafiM clt, quando loquimur quo su\ ac- 
quircndam pollelTioncm , fru quo .id moduin acqui- 
rcndi : & in hoc cafu concluilciidum clr, monachuin 
filio.Tquipraii , ira rcncnt B.irf.Pau.dc Callro, Anj^. 
Imola , Roman.Alexand. Soci.& lafon , vbi hanccllc 
communem opinioncm attcibmr, in l.prima, in (5. 
pcr feruum , qui in fuga. iT.di' accjiiircn.jiolldHo. Bar. 
in l.prima, nu mcro 1 1 .ff.Ae vulg.& pupil. & in l.nim 
proponas.C.dc h rrcilinftirucn. & probatur h.rc con 
duliohacrationc: quiaharrcditaslci uo di.-latj,rcruo 
inairo nobis non acquiritur. Ltcrtia . C dc liarrcd in- 
ftitucn. nonficcftin (iliofamilias-, iiam hrrcditasci 
dclita fc etiam inuito patri acquiritiir , vi inl.hn. in 
principio . C dc bonis , quar lil>cr. & (ic cft ei iam in 
monacho : nam harrrdicas ci dclara , eo ctiam inuito 
mona^crio acquiritur, prour inhra in drclaranono 
probabicur,&rcneiCyn.indiCbLDeanobis . Cdc 
epif.-op.tScclcric 

Tcttius & vlrimus cafus eO,qinndo agimtis de 
acquirendorationeiuri^icgitimi, &tunc monachus 
Aquipararurfilio, &non (cn»o,nam h rcpollertin .ic- 
quiriftu pcr filium patri ,proptcrquali pbllcllion.in 
iurisliliationi$,vcl patru: potclbtis , vrdl^lof. inl. 
quidam.tf.dcprobar. co«lcin m<idoin pcrloiiamo- 
nachi non dici tur cllc vcra pollcirio . Ii-<I qua/i polld- 
Ito iuris fubicdionis, proptcr monachatcm obcdicn- 
tiam, vr pcr Uart.in I.aim h.ricdi-<.f hn. ff.dcacquir. 
portcilio. crgo tuncm ii;is a.'quij>ararur filio, quim 
reruo,in quo cadit propna po(Icirio,& hinc efl, quod 
mon.ichus venirad luccclTioncm patris vt fuus I.Deo 
nobis , xbi Oald.&aii) notanr. C. dc cpi (cop. &clcric 
ficur&filiut.l.in fuis. tTdc libcr.&podhum. qu« (iii- 
ras noncadicinicruo. 

Licec monachus vno cafu arquiparetur feruo, altc- 
rover^cafu «qutparctur filio: att.-tmcn in omnibui 
fupradicliscalibusf quiparatiirfcruu, vclfilio , pro- 
utmonalirrio vtiliuscli, vtinfpccic vclutcommu- 
nitcr rcccpnim , tradunc Roman.in L is , qui h;crcs.$. 
fin. tf.dcacquircn.hxrctlir. Alcxand.colum.fin. & lai* 
numcro 14. indidaLprima.$.pcr icruum, quiinfii* 
ga.(Kdcacquir.poiIdI.Rald.in l.prima.C.qui admitti» 
&■ Alcxand.in 1'' - ' 'in.i,numcroii.cuinlcqucn. 
fl tlcvulg. &pii, 1 1 h.inc dcclarationcm proba- 
turCQncluilo tccundicaius. 

Ex rcfolutionc illarumqu.Tl1ionum conftat, faii 
monacho inftituto hxrcditarcm rcpudianre admit- 
tatur monaftcrmm exduib fubftituto ? Si licct ii te- 
ncrcmus communcm opinioncm CanonilUrum , 
qii.Trcll, qubtlhxrcdiras di.lacamonaclio immcdia- 
tcdcfertur mona(}crio , adco qubdin adicionenon 
fequiritur ftdhim monachi,concluiiocIl« indubi- 



>entacinqui; 

tabili"?, fciliccrqubdper monallcriiim cxclndcretttr 
fubdicurus: attamcn li volumus tcncrc conimunem 
opinioncm Lcgill-arumi; prour (upra tcnuimut, Sc 
tunc tcncndoillam aliam communcm opinioncra, 
quarlchabct, quodhlio inlhturo rcpudtanrc pater 
prxfcratur (ubltiruto, concludcndum cil monalle* 
rium cxcludcrc liibrtitnram . &: racio dt, quia vi (li- 
pra diximus , monachus ax|uiparatur fiho, lcuicr» 
ucproutvriliuKcll monaflcrio: (cd vnliusett mona« 
Itcrio incafu nofho, qiiod iquiparcrur fiho&non 
/cruo: cr^o qucmadmodum «juando filius inlticu- 
nts rcpudiat h.rre«litatcm, pater exdodit fubHitii- 
tum, itactiam mon.icho inltiruto rcpudiantc, mo- 
naftcrium dcbcrlublhiutum c.\cludcre , &:liancopi- 
nionem tencnt Bart. Imola, Alcxand. laL Sod. Ripa, 
ArThomas Calanchus in l.prima . ff.dt vul'^. & pupiL 
Archidiac.in can.pnmo. 1 8.quxlt.). luan. AniLiti cin 
pRrfcnri2,extrailcprobat.&ibi communitcr idem 
tcncntCano^iillx, candem opinioncin icnent Bald. 
in l.prini.i.C.qmadmitri , iii LDco nobii. C.dcfpiic. 
6c clcric. Salycct. 6£ Paude Caftro in diAx I.cum pro- 
pon is.C tlfhrrcd.inlhrucn. Ang.inLPapinianus, in 
pnncipio. fLdcinorftcrclhmcn. «SfPoht.iii ira<U.l'ub- 
iht. inmiccru vulg«rij,in vigclimo(<;c»indo qu«6> 
to.niihi folio 1 i.iSc htcdtconimii lcri- 

bctrim lientcntia: iflicquodc.xchu: . lUis, 

6c atlmittatnr monaiHritim, procedit lcqucndo com 
nnirtctopinioncs , i quibus aim lint ^auorabihore» 
m.vialcrio, in confuleiida & ticcidcndo non cllct 
rcccdcmiiim. Sed (i voiumus tencrc opinionescortii 
tr.i communes Doclorum fcnrciuias, prout fupra tcj- 
nuimus, ("alicct, qubd m aditionc na-rcdiratis ta- 
£tam monachi reqairatur.&qubd filio inlhrucor» 
pudiancc hxrcditatcm adire , fublhmtus .odmirra- 
tur,&non patcr, tuncqu.irrituran in caiii noltro ttio 
rxicho inlhruto repudiante admutatur fublhtutus. 
vfl rium? &pro rclblutioncduoibntconfi- 

do. . . . . js . 

Primtts cll, quando monacho fiwltum cft Icga- 
t«m,(cn fidcicommillum, &in hoc Icj»ato, feu fi« 
dcicommillo libi datus fliitvul^aris (ublhtucus: St 
inhoc ca(u intrcpidr concludcndum eil,inonall» 
numdcrberc.-idmitri.&fublhmtum cxcliidi, prout 
notabiiitcrtcnctSoci.indiclal.prima, (ub num.ii. 
iti finc. &ratioe(l,quiailludquod rclinquitur mo- 
n.icho,tontcmplationc monaltcrij rcliclura ccnlc- 
tur.cap. rcquiliti. cxrra dctcllamcn. crgo monali:©' 
rium lihc facto monachi potcft icgaruin lcu fidci- 
commilliim acdperc . conlcqucntia probamr ia 
Lfilio.f^lde condino. &: dcmonftrario. & ibi Bald. 
hdC tchet, 

Sccundus&rvlfimus cafuscft, quando monacho 
rclicta dt h.Trcdiras & (ibi (iiblhtutio vulgaris ti»- 
fiifr » •&hoc ca(u in punc>o iuris rigorofo mo- 
n.ichoinihmto rcpiidiantcconcludendumcft, fub- 
Aitutui» dcbcrc admitri , & monaAcriiim cxcia- 
di : 8c ratio e(l , quia monaclio fuit ficbx (ublh- 
nitio fub condirionc , li h.rrcs non crir : lcil in 
qu.rihone noftra vcrum cll iplum harrcdcm non 
dlir , aim cam rcpudiauerir , & monallcrium li- 
ne finfh) monachi hau^cs cilc non poccft , prout Uipra 

cundulum 
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eondufum fuit, ergodebctadmitri rubftitutus.a^ it4 
tcnent Angel. inl.prima.ff codcm, dc vulg. Sc pu- 
pil. in 1.(1 Datcrftimili.is. ffidc hTtcd.inllitucu. Angcl. 
6c Fulgor inLcum proponas . C. dc h.Trcd. inltitucn. 
Bald.in l.ex repudiationc. C. dc fidcicommilClmoIa 
indic^l.lipater&miiias, &:in cap. Rainutius ,cxrra 
dc tcftam. Franc.de Aret.in dx.in pnrrenria, cxtra dc 
probat.&GuiIicI.dcCun.indi(aaLDconobis. C. de' 
epifcop.&clcric. 

Nec obftatli dixcris cum Ripa,qu6dmonachas 
Hiciturpars monalVcn;, cumfit vnusde conucntu. 
l.ficut . ffi quod cuiufquc vniuerfitatis nominc. L Ne- 
ratius.frdeverb.figninc&cap.primo,dccl«iio.cum 
fimilibut. ergofi m.iior pars capituli in ha:rcditatc 
adcundaconfenriar.ipfcetiam monachus diciturco- 
fcnfillc, &:pcrconfcqucnsadiuilTc, & ficadimplcu 
eft condirio : cum quod maior pars facit ,omncs fe- 
dlTe dicantiir. I. quod maior . (Tad m unicipai. & fadt 
5 tex. in cap. cum olim , de rcg. iur. f Qnia rclpondco , 
illa rcgub dichr l.cjuod maior, loaini nabct quando 
qtiid noneft rcpohtum inperlona alicuius, fctiillud 
•oomnibusdctcrminindumeft, nam tuncquod ma 
ior pars fadt , omncs fecilTe dicuntur . Scd non pro. 
cedit qtundo illud quod determinari dcbet anne-» 
xum c(t alicui perfonar, n.im tunc finc fai>o illius 
nihil ficripotcit. &ratiocft, quiacaqux luutannc- 
xapcrfi)nx, nonaucIluntur,cumfint infcparabiiia, 
ncq u c al teri q u r ru n tu r. L nccelTario. f . fin. ff! dc peri- 
culo & commodo rci vendita^ fcd ius adcundi cft an- 
nexum pcrfon.T , & fic mon.icho. Lpotuit . G de iune 
dchbcr. ergoabciuspcrfona ieparari non potcft, & 
monafterio, fai capitulononquiritur: &perconic- 
quens in hoc cafa, quod maior pars capituii fedr, mo 
nachus fcdlTc non dicinir. 

Nccctiam obftat fi dixcris, quod qucmadmodum 
(cruus contemplatione domini inftitutus , cogitur 
pcriudicem competentem hajrcditarcm adire.I.pe* 
nuIt.C.de iurcdclibcr. ita ctiam monachuscum con- 
icmpLitionc monaftcrij inftitittus ccnfeatur,dcbcc 
polTe cogi h^rcdiratcm adire pcr Abbatcm fcu alium 
eius fupcriorem: quo ftante fixjuitur, qu6d fi poft 
coadboncm adhuc pcrfeucraucrit, illa coactio mffi- 
dt, &pcrinde habctur ac fi adiuillct h.Trcditarctn, 
, nam icges confiderantcs coa^oncm non confide* 
rant, quod poft coadtioncm etiam perfinieret noUe» 
▼t pronatunn l.prima. fj.ff.fiquis omiftacau. rcft. 
vbi dominusdidturincidcrcincdiitum , fi (ciubcn- 
tefcruus non adicrir , cum poffitillum nolentcmco- 
qerc: quod ditlum falfiim & iniquum cfTct, fi con- 
Jiderarctur talis pcrtinacia ferui, quia func domi- 
nusmeritocxctiurinoirct.&facitquiain foto rim- 
Io.fr.ad TrcbclL conudcratnr coai^o , non autcm ta- 
lisextrcmapcrrinada, &expre(Tius hoc probaturin 
Lnon iuftam . C. ad TrcbcL vndc li monachus pcr ta- 
lemcoaclionrmpcrinde haberaracfiadiuilTct, fub- 
/bnitus cxduditur,& monafterium atimitritur: quia 
refpondeo.quando tcftator fubftiruit vulgarifcr& 
nemincm pcr fidcicommiirum grauauir, tunc infti- 
tutus hxrcs non potcftpcr iudiccm cogi, &coattiQ 
Jiuiium opcratur crfodhim, & dicb I.non iuftam , lo« 
dim non habct . & rario cft, quia tcftator fubftitucn- 
do vuigari tcr dat liccntiam ablbncndi , crgo non te- 
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netiuinijiudidsconrravoluntatcm tcftatoris. Itcm 
ncc vidctur in fraudcm ficerc,quia pcrmittcntctc- 
ftatorc repudiat. I.primi. }. li projwnatur. ff liquis 
cmiilacau. teftam. &ita norabilitcr dcclarat Bald. in 
didbLnon iuflam , numero j.fcd in quarftionc no- 
ftratcftatormonachoinftitutofiibftituitvulg.irifer, 
&ncmincm per fiddcommiihim grauauit: crgoper 
Abbatcm , feu aiium fupcriorcm cogi non j>otcft , & 
Yipoft coaftioncm pcrfcucrct coadio non tenef,& 
nullum opcranir efTcclum, & pcr confcquens excliifb 
monafteriofubftitutus admitritur. 

Circa tcrtiam quarllionem , qu.r cft , f An monx- 
cho nolcn tc adi rc, mon.iltcri u m co in u i to ad i re po {. 
fit? Duo (unt conliderandi calus, quorum primiis 
eft,quando monachoinftituto '.iil<;aris fubltirurio 
fadafiiif^&inhoc cafu concludendum eft, mona- 
ftcrium inmro monacho adirc non polTe . & ratio 
cft quia ratio adcundi cum fit anncxum perfonz, 
imonacho fcparari non porcft,& monaltcrio non 
qu.rritur, prout fupra larius diximus. Ncc obft.it 
quod .Tquiparetur niio.quia fubftirutus prxfertur 
patri,proutfLpra tciiui, &idcoeadem rationefijblri- 
lutus pr.Tfi:rri dcbct monaltcrio . 

Secundus cafus eft, quando monachus fimplid- 
tcr inftitutus fiiit fine alia fubftiturionc: & hocca- 
fu , lic^t nonnulh tcncuit monaftcrium adirc non 
polTc, proiitfiint Angel.&Imoia in didh i.fi patcr- 
familias. fTdc haercd. inftitucn. GuilicLde Cun. in 
dida LDco nobis . C.dc cpifcop. & clcric. Bald. in Lcx 
rcpudiarione . C. dc fidcicommifL Bald. & Fulgof ih 
Llin. C. dc cpifcop. & clcric. Fulgof in Lcum propo- 
nas . C. dc h.trcd. inftitucn. Imola in cap. Rainutius , 
in m.ircria vulgan$,cxrra de rdfamcn.& AngcL in 
LPapinianus, in prindpio. ffde inofTic. telUmcn, ta- 
men cgo non tcccdo ab aitera opinionc, qiix vult 
inuitomonachomonafteriumadirc polTc, quamte<- 
ncnt Barr. Alexand. laf Socin. & Ripa in I.prima . ff 
dc vuig. & pupii. Baid. Salycct. & Pau. dc Caftro in 
Ai€tz L ciim proponas, Roman. in L prima,& ibi 
eriamBaId.C.quiadinitti,&inLis, qut fvrres.tnfi- 
nc. ftldeacquiren. hxrcdit. & lixccft communis opi- 
nio, proutattc(Utur Fcrnandus Valquius intra^ra. 
dcTucccircrcat. hb.tcrrio. $.1 i.numero z^p.&mo- 
neoradid dicendum hac vnica rarionc. Monachus 
arquiparatur filio fcu fcruo,prout vrilius eft mona- 
fterio. Alexand.& laf in Lprima,in $.perfcruum , qui 
in fiiga. fT! dc acquiren.poftefTto. & nos fiipra dixi- 
mus. Scdincalu noftro, quod monachitsxquiparc- 
tiir fiIio,vrilius cft monafterio : ergo qucmadmoduin 
filio inftituto nolence Iixrcdiratcm adire patcr ad 
eam admirtitur.l.finali.C. dc bonis, qu.T hbcr.ira 
eriam nionacho nolcnrc adirc cam monaftcrium ad- 
mirti poterit. 

Kccobftar fi di.vcris , quodhoc ftarc non potcft, ^ 
criam fi monachus aquiparctur filio, cx coquia» 
autvolumus xquipararctanquam in h.Trcditatcad- 
ucntitia, aut tanquam in hxraiitatc profirdhtia: fi 
primocafu ,xqutpar.irc non polRimus, quia in ha:- 
rcdit:(tcaduentiriafiliuseftcapax proprietaris^ &eft 
dominuj.vt inl. |'nma,& toro cituIo.C.de bonis 
marerni% . iftiid non potcft cadcrcin mo.^acho , qui 
nihil proprium potcft habcrc . cap. cum ad mona- 

F t ftcrium , 
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flcriam, cxtradcftam monacli.dcbeinii5 etgonccct 
(arivxquipararc monochiim hlioramtlia^, prouc m 
hxrcditacc profct^iria, qu x in totutn qaxntur paui, 
quo ad propiiciaicm & vruintTUChim. idcm cll in 
monochoj di(tio ccum ad monallcrium> icd m h^rc- 
ditatcprofct^itiahodic Ticut olim hhofamihascam 
adirc rccufantc, patcr (olus adirc non potcfl , co quu 
hodicinprofcdhnjs, nihil cJhmmitfatum, quodita 
firmant Glof Barc.& DodL iti Lprima . Cqui admicti. 
£c in l.is,qui i]a'rcs.$.iin.A!dc acquir.hxrcd. & in LHti. 
ffiquis ordo in bonor.potIclI.icxuct. & iic cum d Xfut. 
non loquatur in ii.>.rcditatc profcdlitia, Sc cum lit 
corrcdoria , non dcbct cxtcndi . crgo codcm modu , 
cum monachus xquiparctur fihotamiiias in profc- 
di(i;s,co rcculantc lu:rcdiC3tcm adirc,motialicciuia 
dc pcr fc foium linc f ado monaclii adirc uon poccil . 

Huicrationirc/pondctur, 6:prim6: nam dacodC 
conccilb quoii moiiachus a-quiparccur hlio/amihai 
inprofcdtitijs,ramcndiccrc quod pcr iura Cud.ia 
profc^tijs nihitliciinmutatum , <St:pcrconi'cqucns> 

3u6dd.lnn.f ilnautcm.qiixvult, quod iiiiu rcpu- 
laatc h.i-rcdiiatcm patcr adhuttatur,ilJa t)ot» iu- 
bcat locum in !\xrcditatcprofvkbcia,cflialliim: quia 
fi la ha-rcdiracc .iducntitia, in qiu patcr h.ibct mi- 
nus iuris,cum folum iibi dcbcatur viusfruclus, fi- 
liusfamiiias rcpudur,patcraJmttticur, &poceiVcam 
acccprarc: quantomagis in hxrcdiiatcprofcclitia, 
^n qua paccr dcbct lubcrc propriaarciu & vlumfru- 
&um, dcbct patcr admicii , ii miinfamilias rcpudiar» 
^ ita in tcrminis tcnct Pau.dc Calho in d.l.ii. in prin. 
diccns , quod cuntrariuiu diccrccilb maxtttia cru^a. 
& idcm ccncnc cxprcfsc Barcin d.1 Hn.^jlmiiiqiic mu 
do , & Bald.in dicu I.is , qtii b.rrcs. $.iin. Soci.liib nu- 
mcro zi.laLnumcro44.&: Ripa fub immcro i ji. 
indi«^I prima. fncodcm , c^c vul^. iS:pupil. Nccol>- 
Aat.quodinprofci^ilicijsnilul hodiccilitnmatatum, 
quia rcipondctur ,qu6din.prufcclituli.crcdiutcrc- 
m.incnc iura anciqua immutata, idcil vt ptoccdat 
iuilus, &ltcqu6dioIu5/ilius cifacacitcradtrcpullit, 
&nonquodiihorccurantc ha-rcditatem athrc patcc 
non pomt.prout iii aduciititijs,(Si.'ita intclli|juur Par. 
in liLKC.qui admitti. 

Ve| fp(;uiid6 & vlcim6 rcipondccur. nam ficut mo- 
nachus a:quiparacur iihu vcl icruo,proui vtiliuscit 
mona|lcrio,vtprobat Bald.in didai.prima.Cqui 
admitri . codcm modo , &: cadcm rationc diccndum 
cil ipfuin zquiparari filio, cui dclata cil liarreditas ad- 
ucntuia.vclprofcditu, ptout vtihuscft monailcrio, 
& maximc nc talis diminuca acquiiido inucnu in fa- 
uorcm monaiUTij , rctorqucatur inodium, contra. 
I.quod fauorc.C.dc lcgib. 

£ch.rcopiniociI omnino rencda, &abeainiudi- 
cando & confulcndo, nullo pado cit rcccjlciuium , 

7 cum cci.im intdubijs opinionibus iudicandura iic 
proccclciia.l.funt pcrioni. ir.dcrclig.l"uinp.fiina. & 
c fin.dc rciudicata. 

Dcucnicndo ad quarum quxllioncm > quz cil, 

8 t An monachusdccoiensantcailitam hxrcdicatcm, 
iusadcutidi tranfmictac ad inonallcrium } pru iptiuj 
jtpiolutionctrcs cx mcntc Doiko. coniidcraiidifunc 
cirus . Qiiorum primus dl in harrcdttatccxtranci dc- 
lata munacho, nam dubitatur , an in hoccalu moiU' 
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chus dcccdcns antcadi! " i'' ni hircdiiafctf! iai 
aiicunih tranitnittatad < lum }& uiaiiiadi- 

iputauonc, &concluiiuc-proccdcndodico, quudiu9 
adcundi .id monailchuin non tranimutit, &:hanc 
opiiuoncm tcncnc Bart.in l.ispotcil, mimcro i ^.C 
dcacqmr. li.Yrcd. Bart.numcro 1 3 . 5:oci.nuincro a 
Alciat.numcro£i. Kipa numcro 154. Sc Imolain 
Lprima.iI.dcvulgA$i:jiup;i. Bart.&Bal.inl.tcrcia.£de 
cund.ttirt.Bald.iii l.Dcu nobis, numcro 4.Cdc cpilc. 
& ckcAin l.pnma, nurucro 4 j .Cqui admitci, &i bi 
Roman.&lmola in c..RainutiUi , cxica dc tclUtn. Sc 
6: iuc cHcommunisoptiiio Lcgillaruin,quam ctiam 
icqu itur Fcriuudus Vaiquiui iii iraCi dc litcccil.piu- 
grcllltb.primo. $.<;). nuincro t.cum icqucn. & oimf^ 
lis nonnuilt:> raiionibiu lcuiuribus , & rcfcrcndo cas 
qu( magis ihiiigunt,moucniur illi cx lus raciunibuso 
5) PrimotcxtinCta pcriona prinapaii , cxciiiguiiuc 
acccllurix l.ii qui^ domam. $.pcnul. il^.iuca; 
iltgulis. fl.dcpignor.l,|icto. «li.pradium. tl-tiv . 
cuudo, &l.nccciIaiio.$.iiti. tl.dcpcnculo&<oiuino- 
dorcivcndtt.r.fcd monachus cli priii 
lu, quodpaiccquiadl fuiidamcntuiu .. ...^ .1. 
Dconobis . C.dccpii(:opJlcclcric&Lcum tiho .if.dc 
lcgat. lccundo, &ipfccxtindhts cll m ' - 

linctaptincipali pcrilma.cxtinguitur . 1. 

roiia, &imago: idcil monailcrium. Abiurdum cit 
cuimipiaoriginc rci iublaca,cius imagiucm dcrc^ 
hnquu.j-in prta.C.dcLacidibcrt.tullcnda. 
I o iiccundo moucatiu . t los adcundi ( exccpto in fuo 
lixrcdc) non dV propicius.lcd qu.rii -1! ''i ' . 

Lprcciarcrum. lIadlcg.Fali.id. & liald.. 

lurcddibcr. in j.quxlKfcd verafaculcascxui^UKUc 
cxundapcrfonxl.paccriilix.ir.dcrcrii ! ' <cx- 
cindo monacho,cxcinguiiur facuica a.u- 
rctiitatcm. & hinc dl , quod ii habiiatipcitconcctla 
\-xoci CU.C , tamcn potctis hoipitari cum ea, non pcc 
inodum iuris cibiconcclIi,icd pcr modura i.ivulutis: 
vndcii vxortuainoritur, tamcn inconciacnti pcrdis 
iilam taculcaccm.l. ccrtum.ir.dc viu & liabit. 

Tcrti6 moucntur. lus adeundi dicicur corpori ad- 
KxrLns.&idco cxcinguirur cum pcrlbna.fvU cura 
cocpvurc.Lproindc. $.hn. &Lindc Ncracius . ti. ad lcg. 
AquiL ncc mirum , quia aditio lixrcdicacis animo 
proprio cxphcandacil, non alicno. crgo non cran- 
licaaahum,&pcr conicqucns ad tnonaltctiuin cx- 
tindu munacho.Lvnic».$.mnouiiTimo. C.dcCad.coL 

Q;urt6 muucntur. Nam aut vis monachuin alTi.i 
mtliarclcruo, aut iiJio: ii icruo , & tunc iicutdomi- 
ivus iiun pocciladirc hxrcditatcm lcruo dcbcam , il 
illc dcccllit antcquam adirct . Lcum proponas . C dc 
lixrcd-inititucn. ita ctiam mon.illciium cam adirc 
nonpotctit, ii monachus ontc hxrcditatis adttioneia 
dcccllcrit . Si lilio , & tunc olim idcm iuris crat. Lis , 
qui hxrcs,5.fin.ir.dc acquircn.h.iTcdit. &hudic idcm 
cdain eil.dichLiiinfanci. C.deiurc dchbcr.&oos 
fupradiximus, cigo codem modo raonailcrium .idi- 
rc non potcnt, li mojuchus antc hxrcdita:i> adi- 
tioncm decdii:ric. £tii di;icrt$ cumBildo inconlL 
4P4.voLj. quod inoiuchu$xqiupar.iiM! p icvti- 
hus cft j luonalleri^, BaLin d.l.j. C.qsi ; Lrgo 
xquiparatiJt itjcafu pQllro infanti,cui . ltc- 

ditatcm cidciacainadireppcdlecpoiu:.- ' .u-m^ 

Rcijjon- 
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RefponHetuf , qiiW nullo piSto ^uipar.iri potcft in- 
fanti, cuminaclcunda Iwrcditatc fiiftuin tnonachi 
omnino rcqtiiratur,cum iilud ius Ht anncxum fwrfo- 
na;, & i qua arari non poteft.l.potuit.Ctlc lurc dc- 
libcr.quodiecuscfliniiiFjnre, prouttcx. ind.Lliin- 
fanti,dicic.&non mirum.quia cum fit minor (cptcm 
annis, non lubct ncc nollc, ncc vcllc, cum non lit ra- 
tioniscapix , & ideociimadfitinrcr cafum & cafuin 
<iiucr(iuris raricnon potcft ficri a(Iimiliatio,argXru 
mralirer.§.nihilcominunc.ff!dcacquir.po(IclL* 

Qiiinto&vlrimo moucntur . R^ukritcrharrcdi- 
tas non adita non tranlmittitur . Lvnica. $.in nouiili- 
mo.C.dc caduc.collcn. & nuUa harrcdiratis non ;^ni- 
cxcranliniirio fit concra iuris ciuilis rcgulas.niliin 
cafibus rpccificacis in iurc , Gald.clc)^antcr in d.Lfi in- 
fanti, in ^ .qurftionc, & regub gcncralitcr dilponcns 
comprchcndit pcrfonas,rcs,autcau(is %tcunque alijt 
in rebus priuilcgiatis, fi cain redequaagiturnon re- 
periuntur habcrcpcculiirepriiiilegium, communis 
opiniocft, <^uam tenet Balilpcr tex. ibjinLinfrau- 
dcm. $.fin. ft.dc militari tcftamcn. Dccin conlil. f . & 
idcm Dcc,inLe.x:cft.imcnto.Cvndeliberi , And.Ti- 
raqucl.dcpracfcrip.§.primo, glof 1. & AIciat.in Para- 
doxis, hb.4. cap. lo.Scdiniurcfpecificatumnonre- 
pcritur , nec ctiam aliquod peculiarc priuilcgiura 
adeft.pcrquodmonaftermm hiicditatcm nonadi- 
tam per monachum adircpoifit, & quod hrrediras 
monachodeUta&nonadira tranfinicratur. crgodc 
monacho admonaftcriii non fitcranfmiflio iti cafu 
noftro . Eft bcne vcrum,qu6d licet fupradi<fhi opinio 
(ccundum Legiftasfic communis opinio: camcn fe- 
cundum Guioniftascommunisopinio eft in concra- 
xium , cum teneant monafterium adire polle, &a(l 
ipfum ius adeundi rranftnirti per monachum antc 
aditam hrrcditatcm morruum, prouc id latinimc 
afhrmat Fernandus Valquius in trad.de fuccefcreat. 
lib.^$.i i.numero z^p.&idcm rcfertCoiur.incap. 
primo.nuraero lo. curakqucn.de tcftamcn. &idco 
Corn.in conliLS8.in i.volum.dicebat, in fbroecclc- 
/iaftico fcruandam e(Ic opinioncm Canoniftarum,in 
fbro fijcuLi i Legiftarum . 
1 1 Supradidam f condufioncra decUra , prim6 non 
procedcrc, quando monacJius fcicns h.Trcdiratem 
iibidelatam deccdcrct intra annum: quia tunc.cx 
quo dicitiurcum lixrcde dcccderc , vt dicit tcxan cin 
przfentia,extra dcprobat. tranfmitritiusdcUbcran- 
di ad monaftcrium pcr difpoficioncm Lcum .mri- 
<juioribus.C.de iure dclibcr. & ira cenet Sod.in dida 
Lprima, hib nuinero x j . & idcm fcqui cur Fccnandus 
Vafquius in cratL de fucccll! progccin lib.primo . $. 9. 
lubnumcroS.i.i fine.& liccc monachus folus fine 
Abbacishccntia adire non poilir, taincn fufficit ad 
Jhoc vt cranfmilfio ficri poflicicicnria raonachi,& ra- 
tioeft, quiaad hoc vcfiaccranfmiflioiurisdcliberan- 
di.fu/ficic fcicncia cranfmiccenris, licec folus non poC- 
nradire,Uald.in dii5bl.fi inFanci,numcro 19. &B.irr. 
in Lquiduos, numer07.& ro. flr.dcrcb.dub.&hinc 
cftquodmorruo filio maiorcinfancc liabccpaccr lus 
dehberandt , licet fnlus filius adire non poccrat, tum 
quiapupillus.L pupillus.frdcacquir.ha'rcd. cumquia 
nabcbac pacrcm.Lli quis mihi bona. (.iullum . ff. cocL 
cicdc acquir.hzrcd. 
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I a Secund6& vltimo f dccUra iion prooedcrc, quan 
do monachus maliuosc ncglcxillct adirc, & rauo cft, 
quod monachus a>quipjratur filio,prour vtijiiucft 
mon.aftcrio, vtfupradiximus: fedfiliusruncquando 
malicioscncglcxttadiic, habccur prorcpudiantc,& 
cius ncgligcnria habccurpro rcpudiarionc. I.rccuii» 
rc.ffdcacquireii. harrcd. & idco lucccdir id , quod di- 
citur in d.Lfin. C. dc bonis , quar liber. ita tradit Barc 
in Lis qui h.xrc5.J .ncquc fihus, fub numero 6.ffAc ac- 
quircn.ha:reil. crgo codcm modo ninc monaftcrium 
adirc potcrir, & iratenct Roman.inl.prima.Cqui 
admitti , qucm rcfcrt & fequitur Soci. in didaLpri- 
ma , fub numcro i <.&fiu:itpro hacopiQionctcJbin 
l.non iuftam.C.ad TrcbcL 

Secunduscafus cft, quando loquimur inh.TrMi- 
I } tarc patern3,& tunc dubitatur, fan monachus tranf- 
mittatharreditaccm patcrnam tanquam fuus ad mo- 
nafteriura , pcr idqucd haberur in l.ex militari, in fi- 
nc.ff.dc teftainen. milit. & in Lapud hoftcs . C.de fuis 
& lcgit. hacred. cum limiL & omifla diiputatione, in 
hoccafu concludcndura cft, mon.-iftcrium tranfmit- 
tcrcharrcdiratcm patcrnam tanqtum fuura admo- 
naftcrium ,&ic3 tcncntOdofrcd.Lic.Butrig.Bald.& 
Pau. de Caftro in LDeo nobis , in vcrfic. cum autcm . 
C.decpifco. &clcri. Bald.in 1 cum in adopriuis. CAe 
adopt. in confil. 404. volum. f. & in diciaLapud ho- 
ftcs,' numcro 6. SocLin diifb l.prima , numero 2 j. & 
Fcrnandus Vafquius in rradt.dc fuccefllprogrell.lib.;. 
$.9. fubnumcro^.infinc. &ratiocft, quia monaftc- 
rium habctur loco filij.c.in przicnda, excra dc proba. 
&monachus dicicur luus hzrcs, vc ccnencfupr.idi(5i 
Dodures, & vltiaipfos tcnent BaLin auth.fi qua mu- 
lier.Cdc fiu:ro(an.ecclcf & Pau.de Caftro in l.fi filius, 
quiin poteftatcnuracro i j. fF.de hber.&pofthura.& 
probatur in d.l.Dco nobis.crgo fi monachus cft fuus. 
& monafterium habcturIocofilij,radoncfuiuri$ hx 
rcditatcm ad monaftcriura rranfraittit, cura rario 
fuiratislit rario tranfmiflionis, vtprobacur in d.Lex 
mihtari,infine, &indi(fUl.apud noftcs, &ibi Do- 
Giores commiinitcr . 
14 Ei fi «1 ixcris,tin monacho non conferuari iura fui- 
tatis, prourrcnet Spccul.in rit.de ftatu monach. ver- 
ficy i.qui ad id diccnduni mouctur hac rationc. 

Illcqui cxitdcporcllatcpatris.dcllnit cflcluus.l.Ie 
gcCorndia, in finc.ft!deteftam.$.cmancipati, Inftit. 
I j dc hzred. qu.TabintdLt fcd monachus liberaturii 
parriapoteftatc.vt probatur: ergo monachusdcfinit 
cflc fuus . Minor probatur, mnnachus tranfit in pote- 
ftatcm Abbatis. c.nolo, &c.nondicatis. 1 i.q.j. ergo 
non rcmanet in potcftaic patris.Conlcquentiaprooa 
rurexeo, quiapotcftaspcncsduos inlohdumdlcno 
potcft, argum.Ltcrti9.f .fi duobus vchiculum.ff!com- 
modati . & hinc eft , qu6d dc iurc ftbrum , quando fi- 
lius dabatur in adoprioncm,cxquo tranfibat in potc^ 
ftatcm patris adop:anris, Iblucbarur a potcftatc pa- 
tris naturalii : & hinc ctiam eft , qucd cx quo hodic 
dciurc Cod. remanct in poteftatc patris naturalis, 
nontranfitin poicflateni patris adoprantis, vt ha*c 
probatur in Lcum in adopriuis . C. de adopr. & qiiod 
non reinanear in porcftarc patris, probatiir (cc»n' 
do cx hac rarionc : nam monachus dicitur ftariim 
muiarc , $.fAncimu$ , Authcii.dc monacji. crgo vidc- 
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turcapiterainuras, ncutcdin cniancipa;o.$. mini- 
ma, Inflit.dc capit.tiiminut. Tcrtio & vhimo pro- 
banir, fivcrumcllct c]u6<l monachusipatria poto- 
ftatc non libcrarctur , fcqucrcnir , qu^>H prria poic- 
ilas circt linc cifcdluict quo Abbaci & noparri in om- 
nibus obaiirc tcnctur.(l.c.nolo, & H.c.non Hicatis , & 
omniaquxcunqucquj:rit,monaJlcrioqu{rit,& non. 
pacri . ci. c cum ad monailcrium . fcd conll-qucns c(l 
ialfum, quia in iurc nullus aflus cll linccHr(^.l.;.$.j. 
fTqucKl quilquc iur. erj»o falfum cft ctiam antcccicies, 
& confcqucnrcr,qu6d monachusipatria potcfhite 
non h beretur , & i ca t cncn t Clof & Ean. i n i. ii ex cau- 
ia.$.Papinianus.ftdc minor.Guilici.de Cun.in l.p.urc 
furiuio . ff dc his , qui funt fui, vd alic. iur. & Bald.m 
L Dco hobis.Cde eptfc.& dcr. 

VcrumhuicargumJ-cfpondcrur, &prim6, qii6d 
liccc monachus iinnficiub pacri.i potclUcc, non ta- 
mcn pcr hoc fcquicur quin non lic iuus : nam liccc ic- 
neacnxcconfcquenria, noncil fubporcllatc parris, 
crgo n6ciiruus.I.icxCorncIia.frdc tcflam.tSc^.cman 
dpati,Inibc.dc iixrcd.quxabintclfa (lcfcrunt.ramca 
faUicin cpifcopo.&monacho.&ratio Ipccialiracit 
cil, quiadignitasin fauorcm incrociuchi, in odium 
rcrorqueri non debct.i.quod fauore.iFdc ic^. & ita ic 
net Fcrnandus Vafquius in trad. dc fucccil! progrcil. 
lib.a.$. t j. num.84.& 8 Prxtcrcacum in monacho 
fcmclfucritcaularafuitas mcdiantepatrispncclhtc, 
continuaripotcitabfqucparris potcltace,att;um.Lpa 
tTcfuriafo.ff.dcim, qui iiintlui.vciaJicni inris, &ita 
tcncc Dcc.in i.qui fc patris.C.vnde iibcri . Scnindo & 
vicimo rclpondctur ncgando, monacham non clle 
fubparriapotcilate, nam conrrarium ccnct laco. Bti- 
trigar. in aurh. ii qua muiicr . C.dc iacroian. ccdci; & 
ktius in d.L Dco nobis. &diicutic Macrh.in fuo tracL 
dc fucceilab intcihi. & potcft dici iiib patria potcila- 
te.cum lit natus cx ic^itimis nnpti)s , ari;um.l.nam & 
ciuinm.ir.dc his,qui funt fui, vcl aiicni iuris. & itacft 
diccndum, cum non litdciurccontrariumcantum , 
argum.Lillam.Cdccoliat. Nccobflat, quodctiarn 
litfubpotclbtcAbbatis, quiapotcibs Abbans ma- 
gisxquipararar potcilari , quam habct Ciiiitas in ci- 
ucm , vtdicitSpecuLin tit.dc ilatu homin. vcrlic. 1 1. 
&facitLpotc{>.-iris vcrbum . fT de vcrb. fignific.&llc 

Eotcftas patris & Abbaris limul concurrcre non pro- 
ibcncur. Ncc obllar,qu6d monachusdiciturmuta- 
reflatum.quianoncft verum, quod iitfimiliscman- 
cipationi, quoniam cmancipaiio cft a^lus contrarius 
luri patrio, qux habctin iecapitisdiminutioncm,& 
iuraagnarionis infringit . i.cutcias. lE dccapit dimi- 
nut. quod lccus cft in monacho, cum iura aj;nationis 
non toilantur, ncc rcpcriamr ipfum capiic minui. 
Ncccriam tcrtio&vliimo obftac, qu6d parriapote- 
ftaslit l!nccflcc>u, quiaimmocilcuni ciuchi.cxquo 
pcr cam confcruatur in fuitacc, & oiniics ctic<5^usiui- 
tatis habct , dc qiu bus i n l.in i*u is . f!I dc 1 i bcr. & poft- 
hum.& iia tcncnt GuiUcLde Bcncdicf. in c. Rainii- 
rius, dctcftam.invcrbo.liabfquehbcr.i. num.SS. 
Alciacin Lfi tihus qui parri , num.i7.fF.de vuig. liaJd. 
tnd.LDconobis, pcriilumtcx. ind.Lcum inadopri- 
uis, & in d.Lapud hoftcs . Rutrig.Bart.& Bald.in dida 
auth.fl qtia muiicr, Baid.& Ang.in Lnepotes.ir.de his, 
^ui liin t fui, vei aheni itiris, & hxceft communis opi- 
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nio,prout.irttcftatur&eam fcqnirar rcrrund. Vafi 
quius in traddc luccclL crcat. hb.?. $.1 1. num.i t u 
& laCin l.pacrc furiofo,numero 47.rf.dc his, cjui funf 
iiii.veialicni luris. &hxcconduiio probitur in di<2a 
LDconobis.invcriicaimautcm.dum dicit, nulla 
cis impcdimcnta cx iknctimoniali conuetiatKmege* 
ncrando, &c. pcr qucm tcx. parct qu6d monachut 
iiicccdit vt iiius, &probatur ctiam arj^nmcn.did? 
i.cum in adopriui$,&in f.iiiud,in Auth-canliituti 
quxdcdignirar. 

Exlupradidhs igitur conftat, qu6d monachusex 
porenria fuiuiis rranliniirit hxrnhtatem ptris non 
» adirom ad monafterium: tcti an monaftcrium vir» 
ratc huius tranfmitlionis cxdudar iiibllicumm.di- 
cas, prout fupracondufum fuir,num.4. 
j 6 Tcrrius , & vltimus caliis eft , t quando ioqnimar 
in tranimiftioncqux tit viruicclcgis vnicx. C.dc his, 
quianieapcr. tabui.&tuncquxricur, nunquidmo» 
naclms virmtc diclx lcgis, nxrcditatcm alcenden. 
niim non aditam ad monaifcrium iranfinittat. Ec 
hoc ctiamcafu omilladifputationcconcludcndum 
cft , mon.-ichum virnite diitr lcgi$,hf rcdi laccm non 
adicam ad monaftcrium rr.mlmirtcrc, &ica tenent 
An>;d.ImoLi& Sod.indi(2ai.prima.ft"dc vu!'.!. laco. 
dc Arcna in i.prima. $.per lcruum Jfdc fuccel.cJiC.& 
Fcrnandos Vaiijuius in rra<!l.dc fuccclLpro£rrclL1ib.|. 
^.p.numcro 9.&hxcert communisopinio, proutdi^ 
cit Sod. in di<5a l.prima, &ad id diccndum moucn- 
lurhacrarionc. H.Traiitas afcendcnrium noii adii* 
addcicendcntes,&licad lihosncporet & proncpo- 
17 tes virtutcdi(ib:Lvnicx tranimittirur: t ^Tgo mon*- 
chusad monafterium lt.Trediratcm nonaditam vir« 
tutcchcbc Ltranfmirtit. Probaturconfcqiicnri i,quia 
monartcriumiocolibcrorum ipllus monachi bahth 
lur, vt ptobac tex. cum giot^ in ji.icd iiocprxlitnti , in 
Authenrdc landl;.Epifcop.& i n c.i n prxfenria.cxrra de 

£robac. & in auth.niti rogati , & ibi Corn. C. ad Tr©« 
clAica cenentSpecuLin iitulodclocaio.$.niincaU- 
<jua,verfic. 1 4 } .Glof in l.li ita quis promifcricin w 
bo,intcrcft.lf <le vcrb.obligatio. Bald.& Aluar.in cap. 
primo,dc miUtc valIjdlo,qui arma bellica dcpo. Bald. 
in c.cnm in magiftrnm , cic cleiiio.& in cpcnult. cx- 
rra de prxfcript A in coniiLz 5 j .lib. j .& in cnnC^i ff. 
lib.4.Anchar.in conliL 1 6 f .& in conliL 4 lo.Imola ia 
didoc.inprxfcntia. quinim6 ioco ctiam poftha- 
mi halx-cur, fccundum Bald.& Imobm in i.iiliusi 
patrc. $.primo . fT.dc hbcr.&pofthum. idcoquc intir- 
matteltamencum prius fai^um, vtinauthen. iiciua 
mulicr,vbi GlofPctrus Cyn.& P.nu.cic Caftro, &au|. 
C.dciacrolan.ecdci! Imnla in I.prima.ft.dc teftamen. 
TiraqncLinLli vnquam.numcro^i. Cdcrcuocanct 
don. lai. in rubrica . C dc polthum. hxrcd- inftiraen. 
&in inbrica.ffdclibcr.&polthum.numcro 19- Barr. 
in dik^a authcn. li qtta muhcr,vbi laf numcro 17. 
hancdicitcommun(fm opinionem. Decin dit^ocapw 
in prxfcnri.i,Couar.inc.lccundo,dcteftamcn.numc- 
ro4. Arcc.in i.prima. frdctcltamcn. numcro j. Ant. 
Rofcllus in .mtiicn. ingreili , niimero 1 6. Cdc tacro- 
lan.ccclcLAbbasind.c.inprxlcntia, numcro yi. Ri- 
pa in d.l.li vnqiiam.in q, j f .& in L ex f.i(fio.§.fi quis ro 
garas, num. j S.H!ad TrcbeiLBal. in confi. y.lih.j. Be- 
ncdit^us Capra in conf. 1 47 .Roman conliL 1 )j.Dom 

in 
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in confi. fj.Bc in confi. i j 9. & in conli. 4 1 6. & Iitc 
cll commitnis& rccrpM Scribeiiiim lentcnna , a (]ua 
iniucitcando&coniulcndo nitllopaC>o cftrcccHcn- 
<{um,prouc tradir Fcrnaiititfi Vaiquius in tract.dcruc 
ccll.crcar.lib. j.i-ii .num. 1 66. 
1 8 Scd |an ha-c tranfmiflio locum habcat ftanrc fub- 
lliruto?Concliinucproccdcndo,dicendumclHocum 
non habcrc: & ratiodl , quiantonachus Aiic inllicu- 
nuiUbcondicionc,/! nolucrir, vcl non pocucrit clle 
harrcs: crgoiinolmrcllc h.rrc* admitti dcbctfubfti- 
tucuscum cx vcrbis conrtcr volunratcm ccttatoris cC- 
{c in dcfcdhim monachi iolbtuti rubftiturum, &:non 
inoaallcrtum vdU* admictcrc, & h.rccius voluntas 
«trcndcndacll. quittbcc cnim in re fua cll modcracor 
&arbitcr. I.in r« m.indat.i.C. mandaci, & Lfcd Si fi lo- 
gc.fconfuluit.ff;dc peric. h5rcd.& '.'nultiuilquc rebus 
luisicgcm imponcrcpoccft. l.qiiotics.C.dcdona.qU5 
fubmodo,&:c. verum,dc conditto. appolir. quod 
poiTit parcr, foi alius Uiblticucrcprobacur in d.l.Uco 
nobis.i.i ' crli.hocctiam.vbi pater tcnetiir tannim fi- 
lioingrdlo rcligionem, lcgitimam rchnqucrc, vltra 
non cogitur. (i cr[;o phis rcliqiicrit, potctit ci liibili- 
tucrein co, quod vlcra rcliquit , proutcti.imdicunc 
ibi Bal.& i'au.dc Calko. 8c lanto magis hoc eit diccn 
(iuin.cum ad cxclu/ioncm fubflituti ratio d. I. vnicr, 
locuinnon habeatin monailerio, cumrc veraratio 
ilhustcicloquatur in vcns defccndcntibiis: iddlin 
filijs ncpotibii^ &proncpotibu$ , & non in filijs ficbs 
&inccrprecatiiiis,prouc clt monallcrium, quoinca- 
fu quandoconlt^r.quod lcges Itxjuuntur, leu vlcim^ 
bominumdiijjofirioncs in veris fiiijs,<cmpcrexcludi- 
tur munaUcriura . &hinccrt quodquandoparcr in» 
ftiruic fihum fub conditionc, vc fi deccilcrit linc filijs 
cxfuocorporenaiis,reltituat h.trcditatcm Tiiio, tuc 
exchiditur monaiterium.cum tunc non iiabcatur lo- 
eo hbtTorum,prour ccncnt laco.dc Bduiio & Ang.in 
in f fet^hocprxlcnci.in Autli.dc laniiliLEpifcBaLBu- 
irig.& Saly-in auth.nili rogati.Cad TrcbclA ibi BaL 
ait,tunc partem xquiorem d!c.Bal.& Imola in Lli ita. 
quis $.fi.ft"dcU-g.i.R.ipinLfivnquam,qu?ilionc J4* 
Cx\e rcuocan.(k»nat. Dcci.in cin pra-lcntia, cxtra dc 

[irobat. Fcman. Valquius in nsiit dc lucc progrdlu, 
ib. ).f itf.oum.^i.&Bald- inconii.7 j.Iib.j. vbi fir- 
mat hanc partcm ellc vfu appcol^um , & harccJlco- 
munis opinio, prout diac & cciam lcquicur Fcrnidus 
Vafquiusin traifl.dcfuccelLcurat.hb.j.§.r i.nu.itf^ 
&fccundumFulgof.ind.auch.nifi rogaii.hicopinio 
eftiniudiciofcqucndacanquara communis, &cam 
communcm cllc acccftatur Boerjn dccif. } 54.nu.4.& 
Gualdcnfis dc artetcftandi,tit.f^uc. i S. 
1<> Qiiinta&vhimaqti{ftiocft,tAn incafibusinqui- 
busmonachusnontranfiTiitiic, polTit moiiartcrium 
pcterc fc rcftiiui aducrlus non aaitioncm inonachi t 
ht pro rcfohitionc dao fuut confidcraridi cafus.qiio- 
rum primus cft, quando in adirionc hircditatis non 
^(a,noHfolumadfuic culpa & ncghgcntiamona- 
chi , lcd ciiam culpa & nciiligcntia AL>batis:& in 
lioc calU condudcndum dl , raonaltcnum rcltitui 
dcbcrc, & ita in (\Tecic tcnct Aret. in d cap.in prsfcn» 
lia & rario eft.quia ccdciia cum fuctit l<jla,ram cx fa- 
€to monachi,quamcx tadlopra:laci, qui non tuitdili 
gens in iubedo monacho, vi adixct» fiingicur vtcc nur 



noris, &potcft pctcrc lcrcftitui,arg.not.inc.|,deui 
inieg.rcftit.lib.^.& fadr in argtimctum,LPantonius. 
cura ibi notatii.rt.dcacq.h.rrcdir.itc. 

Secundiis cafus eft , (]uando hcer adfueritculpa& 
negligcnria inomichi , ramcn Abbas in viranionadu 
plurics iuHit monachiim adirc: & runc in hoccafu li- 
cct monaftcrium pollct adirc, cimi iuHiis pro aditio- 
nc habcirLT , prout fuptadiximus, tamcad maiorcm 
cautclam pofletpctcrerdhtmionvm ininirgrunn& i 
itatcnentlaco.Io.in.And Abb.&c^tcriCanomft.r in 
d.c.in prxfcnria , «tra dc prob. & hxc cft commiiriis c 
opinio; prourdicii&ctiam (cquiturSod.in d.Lj.nb^ (. 
me.i(5. &probatur hac raiioni:nam cx co qnbd mo- 
nachusnoiuiradirc, cccIelial^fadicitur.&lici^tAbb.^ 
iul]cticadirc,cn quia non facii quicqiiid potuit,ccde < 
fia etiamlffa dicitur. eri>o cum ccclciia ofhciominb- j 
ris fit ngat u r, reft i tii i tlcKcr, arg.c. ;.dc i n i n tegr iirp rc- 
ftit.lib.tf.imo hocctiam proccdir,fi Abbas fijcirquic-"^ 
quid potuit, vt mon.icliu-. :idircr,&noIuir .itlire, nam 
proptcr fafliim iltius monachi ccclcfialyla fuit,&' 
idco rcftitui dcbct. 

10 Et fi dixcris, -f quod irta l^fio in monaftcrio catifar 
tapcrinortcm monachi didtur diuino iudiciocon-c; 
tigille, Glofin fmedia,Inftir.dccapir.diminut.&clt 
tcx.in Llulianus.fF.qui & ^ quibus , lcd l^fio fiito coii- 
tigens nocaulatin intcgnim rcftitutioncm.Lvcrumi ' 
$. (cicndum.fF.dcminor.Etgo raonaftcriumaduer- '- 
fusiftaml^fionemnon potcltin intcgrum rcftitutio 

1 1 nem petere.jEt hinc cftquod hqrcs minoris non ad- 
cuntis non potcftpctcrerefticutionemin ioregrum, 
BaLinl.fi infanti, num. i ^.Cdcnircdclibcr.in L non t 
folum.fT.dc in intcg.rcfticut. tit.gcncrali.Saly.& Ang. 
in Lj.Cdein integ.reftit.Iaco.de Beluifo,Ang.&Ro- 
man.in d.LPantonius , & Bald.in LvDica.$. in nouifll- 
mo. C.de caduc tollcn. 

Rcljxjndcturduobus modis, &prim6: namcum 
monachus nolucrit adirc proptcr eius faclum, ctclc- 
lia I^fa fuit, & fic tam fui tacilicate, cum non iullcric 
monachum.;ihrc, quamcalhdicatcmonachi nolccis 
harrcdicatcmadire, &fic verum non eft , fimplicitcr 
Lrfioiicmfiiro, fortuna, &diuinoiudidocontigilIe. 
Sccundo rclpondctur , ncgando pct cafum monis in 
1 1 intcgrum rdlitutioncm non compcterc, f nam ha:- 
rcs minoris non adcuntis pot in intcgrum rcltitutio- 
ncm pctcrc& ira tcncnt Bar.B.iLPau.dc Caftro, Frafc 
dc Rampo. & Imola in d LPantonius , laco.dc ArcA 
& Bar.in Lqui duos. iT.de rcb.dub.Bar.& Imola in l.vc 
trc. fTdc acq.hxrcd. Fulgof & Pau.dc Caftro in d.Lfi 
infanti.Ioan. Andr.in d.c an prxfencia,& Scxn.in tUj. 
vbi hanccftccommuncin opinionem attcftacur,qua 
fcqiiicurcriam Corn.in conlL^ i i.num.tf. V0I.4.I0. 
Ccphal.in confi. 56. num.iS. &cx iftis rcljxjnlionibiis 
patei obieAionan non obftare, & propcerca ego no 
dilccdo a fupradic^a coc!ufionc,quam pre^t>oluc ra- 
tionc . Monaftcrium habcturloco minoris. c. j. dc in 
intcg.rcftiLhb. 6, crgo vti mtnor,quando lui facthis»- 
tc&calliditatcaducrfari; l^-diturrcltituiturJ.j fcicn 
dum. itactiam ccclclia rciiitui dcbcr , quando lui fa. 
cihtatc& dteriuscalhdirare, fcu dolo Lrla fiiir. fed in 
cafu noftro monaftcrium Lrfum (iiir calhdirarc &do 
lo monachi,cum potucritadire&noliiitadirc,;>rouc 
pcxiuppoounus: crgo monaltciiuin rdlicui dcbct,& 
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ita cji^o tcneo ctiam irg. I.ftint pcrfonx , ff.Hc rclig. & 
rum^t.ftmcr. qiiamopuiioncm tcnctcuamCorn.in 
conh. 87. voluni.x. Ifta condufio , an proccdat quan- 
dofubliitutus admidiis hiit.ad hircdit.itcm , dicis 
prout hf m Lquodfi minor. j. Scxuula. fi. dc tmnor. 

s y M M ^ K I y M, 

I Skbfittntus .anfrttfcrttHr ffco, InflUuto exificnttiH. 

d':gno. 

2, InttlJtQusl.fi fequeiis.ffladSyUaw. 
j ^dire nolens in dubicy tion frxfumitHr in fraudem re- 
pudiiffc^\ 

4 ItiteUeRHS l.rrcufare.S.ftfifco.ff.ad TrcbeU, 

5 Inielltdiis l.cum fifci).ff.ad 5yii<in. 

6 BartoU dofiritia in /.riwi, qui delalorem. S.fi. ff.it iwre 

fifci.an fit vira. 

7 Fijcus fuccedlt indigno non tanquam heres, fed tanqua 

fucceffcr bonorum, 
% Subfiitutionis rul^aris verba, fi b^rts non rrir, cafum 

dcfitientis fACultatis y ncc ncn cafum dtficxntisvo- 

luntjfis comprehndunt. 
p Dcclaralioad l.in fraudtm.ff.de iure fifci, 
loSubfiitutus, anprxferatur fiJeiccnmiffario inflitkto 

repuduntc^. 

I I tnteUcfJus l.fMa.§.luHanus. ff.ad Tribell. 
1 2 lntelUQns I fipitrom, S.fin. ff,ad TrtbtU, 

C A P. VIII. 

^ Vintaprincipalisconclnfiocft, fAnin- 
9 ftituro cxiftcntc mdigno,fi{cus pr.Tfcra 
% tur fubftitutoj In hac quarflionc du.T 
C iLintprinapalcsDod.opiniones: qua- 
rumprimaeft,qu6d (ifcus prxferatar 
Tubftituto, &it.T tcncntBart. in d.l.j. num.itf. qucm 
ibi lcquuntur Imola, Alcx. lafRipa.Soci. &c ali) com- 
munircr.Imolain c. Rainutius , exttade tcftam.Ang. 
inl.fi. Cdcinlhr.&:fubftit.Guihd.dcCun.&Baldm 
Lprcabus. Cdc impub. & alijs (ubfi. Barr.& Roman. 
in l.fi fcqucns. (f ad Syllan. Iinola & Pau. dc Caftro in 
l.rccufare.$.fi fi(co.ff ad TrebclL& Alcx.in l.i$,qni co- 
tra tabulas. ff.codem, de vulg. & pupiL fubftit. & lurc 
cftcommunis&rcccpcaSctibcntiuin fcntenria, qiia 
enainfequitur Fcrnan. Vafquius intra^dc fuccclH 
progrcftii,in pr; fatio.lib.t.num. t z. & moucntur ifti 
cxpltiribus. 

Prim^i pcr tcx-in Lfi fcj^Hcsffad Srllan. f Huic ttix. 
refpondccur, qiiod non mirum fi ibi fifcus pr.Tfcrciir 
fubfticuto.quiaibi h.vr \r h^redcmaditaftiir, 
&ficibipcrhxrcdita.. . . cxclufusfuitfubfti- 
tutus. Lpoftaditam. C. dc impub. & ali)s Inbftitut. & 
quodibi hricditasadita fuent.probaturduplicitcr, 
& primu ibi htjrcditas aurcrtiir in p^nam . inodo fic, 
f\ hxreditas ibi adita non fuillct, propri^non cHct p^ 
na, quia pcn.t cft priuatio , & priuatio habittim prx- 
<upponit.l.minumillioncs.ff!dciuftA'iurc.&Ldccc. 
ff.de vcrb.obligat.Ergo cum ibi lixrcditas inp^nani 
anfcrafur,&fiico.ipplicctur,condiidcndum cft harre 
dicarcmaditam fuiilc -Sccundo & vhimoprobatur, 
tunc dcmum quis rcpcllirur vt indiqnus , fi quando 
Jwccditaicm adiui:, anicmortcmdcfun^li non vcq- 




dicauit.Lncccftarios.S.no alias. ffad ScnatiifconrSylr 
lan.fcdin d.l.fi icqucns,tni^itutusrcpciluur tanquatli 
andignus:quianeccmdefun<^ non vcndicauic : co* 
go ab ipfo iniUtuto hxrcdias adiraerat. il igitur 
n<Trcditascratadita, ndmirum cftli cxduditiir lub» 
ftitutiUjCum vulgaris fublhtutio poft adium hzrcdi 
tarcrocxpitct. 

Sccundd mouentur. Si adita eft hf redita$,ergo eat- 
cluditur fubftitums. d.L}x)ft adiram. C de impub. 6t 
alijs iubiht fi non eft adi(a,& hoc videtur in fraudcia 
fiicifiid^um,.-ug.Lrccuiarc$.fi Hfco.ftiad TrcbcLcrgo 
admittitur Hfcus, quia ifto calii inftituiiu habctur 
pro adcuntcLnon iuftam.C ad TrcbdLHuic rarioni 
rcfpondctur, nam qui dcliClum cuitat & p^nam, no- 
lcndo hzrcditatcm adirc , nuUam fraudcm comittit^ 
cum iUe tanquara indignus remoucatur, oui antc vin 
diifbun nccis dcAindli adtt ha-rcditatcm. d.$.n6 aLas. 
&idco fccundu Polimm, ridiculum cft diccrc, quod 
iflc fcccrit in fraudcm : nam potcft cifc, quod noluc- 
rithzreditatcmadire, ncq; nolit, quianoluit,noque 
^-ult ncccni dcfun^li %'cndicarc, vcl alijj dc caufis,qu; 
j varixiunt.vtiii LquiapotcracfliadTtcbcL f&indu 
bio nolcns adirc , non prariumitur in fraudcm rcpu- 
diailc.vt cft tcx-in Lqui autcm,in prin.iLqu^ tn fraud. 
crcd.iiiidco fcciidum Rip.ifti$ rcucbtum cft in fom- 
nium,quod nolcns adire, faciat hoc in fraudcm fiici. 

Tcriio moucntiir pcr tcx. in L in fcruitiiti:m. $. ci, 
quL ft.de bon.libcr. vbi dicitur, cjuod ci qui iubllitu- 
tus cric patrono,qui contra rabul.is poiiciTionem pc- 
ticrit, a^ociuspanis,cuiuspatrono polliriTio data 
crit non datur : crgo hzrcs nolc^ krrcditatc adirc, & 
indignus non facitlocum iubftituto. probatur conle 
qacntia , quia ibi patronus cx co quod pctijt bonorii 
pollirftioncm contra tabuLis fiiit fai^us indignus om 
ni commodo, vi cex. illedicit, & umen non facit io« 
cum (iibftituto.Huic tex.refpondccur, quod non mi« 
rum,ii ibi cxdudimr fubftituttis, quia patronus inlti- 
turus confcquutus fucratportioncm iuam pcrcotra 
tabu!as,quod iccus cft in quxibone noftra, cum pr«* 
fiipponamus inftitutii rcpudiaile cotu , intcr quos ca 
fusmaximacftdiftcrcntia, vtomnibus patct, &idco 
dc vno ad alium illatio non pcrmittitur , arg. 1. natct' 
ralitcr. f. nihilcommune. ft. dcacq. poiL &quod pcr 
concra tabulas pomcrit confcqui ixjnorum polTclIio 
ncm, probaturinl.fi patronus. ftidc bon.hbcrcineo 
cnim cafuloquL$.ciqui,cftdicendum. 

Mouenturquartopcr tcx. in L rccufirc. $. fi fifco, 
4 filad Trcbcll.f Huic tcxtui rcfpondctur.quod ibi noa 
aderac fiibfticutus,qui veilct adirc: patct, quia rcx.lo- 
qtiitiirin bonis vacannbus. comprobatur, quiaibi 
agicurdccompcllcndo fiiirum, vt adcat : lcti li (ubfti- 
tacutadircvcliet, ccrce non cogcreiur fiicus.&r«ii- 
xeris , quid li crgo fifciis tcncmr rcllitucrc fidcijom- 
mitlario h.Trcditatcm. d. iihlco, & probatur in 
LMarccllus. $.fi is qui. ftlad TrebclL crgo multo fbr* 
tius vulgari iubftimro , qiiia lidcicommii]aria iubfti- 
tutio cff onus.i coh.Trcdi. J.cum Titiy. t*. codcm , dc 
vnlg. fubftitutio. vulgariscftfauorabih- &ampliaii- 
da.i.Gallus. $.& quidli rantum, vbi glof &Do<i.om- 
ncs. ti.dchbcr. & polthum. Rciptmdcturduphdtcn 
& ptimo q> in fidcicomillaria iubftittitionc fiicus luu> 
bct coraodum» quia dctrahic quarum.d.L .MarccHus. 

$.fi. 
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f.fi quod connnoclain ccllicin vuJgari . Secundo rc- 
l'ponclciur,qu6ii cx tjuo filcus cft li;j.'rcs.cx)iirac \ ulya 
ris rubllicudo,quM bt iub condkionc,ii inlfatutus no 
wulccllc hxrcs, vcialium h^rcdcm non fcccric, quod 
iccus cibn litiucomiiiiilaria rubifacucionc, cum ip{a 
^litah^rcd^iace locum habeic 

Quinio mouentur . Indignus culpa propria filavs 
iiu:i( h^rcdcjii, crgodviicic conditio vulgaris fublli- 
(Ucioms.l.PACcri]uiuhas. fTdc hii:rcd.inAiC. Huic racio 
ni rcipondccur, prouc iiipra in Alijs qu«/Iionibus re< 
iix)nium fuitjd. l.|-atcrfaniilias. 
.j.. -Scxto Sc vlumu moucntur pcr touin Lcum filco.fC 
j aid Syl-tvbi caduca buna proptcc inulu nccem dcfiin 
t^iapphcanturfitco. crgo cciam.lmcditaccnon adi- 
ta: nain Ci cllct adita, non forcnt.caduca.1. vnica.C.dc 
faductollcn. Huic (cxtui rclj>6dctur duobus modis, 
&prim6 ibi non apparct, quod fucrit darus fubHicu» 
lus, imo pcr illam lucfaoncm, cum,apparct quod ali- 
quacaduca bonanoa applicoiiiur iiico. Lfi quando, 
D.dc lcg.j. &i hac cAc potcll dato liibifaf uto : crgo tcx. 
jllc hanccondulioncm ncccJlirio non probat.Sccun 
do rclpondccur,qu6<I ibi hxrcduas adua fuu, & hoc 
cilc vcruin probacur hac racione. li ibi hzrcditas adi* 
canon fuillcc fifcusipfo uircnon tcneretur ad lcg.i' 
ta, cum nono^Iitacx ccilamcnto Imciiitatc, omnia 
la tdUmenco fcripia corniaac 1. ncmo. ff. dc ccAam. 
tucela. fcd ibi fifcus ad lcgaca tcnctur: crgo lixredicas 
cxtcllamcatoaduafijic. >JccobAac,qu6ti bona cadu 
ca appcllcncur , quia bona caduca cciam propric ca 
circdicuticur quibus etiam poft aditam horrcditatcm 
h^rcs priuaiur, caihtquc ab lUius dominio vcl lurc. «Sc 

Erobaturhoc pcrid, quodiiabctui iniLLvnica, &in 
fi.C.dciure cinphyt. 

Et cum fupcrior^pinio nuUa L vel rationc ftindc- 
nu,cui comoiodc rclpondcri non poHic , idco alcera 
dl opinio fupcrion contraria,fciIiccc quod im6 ful> 
(facucus prorfcraturiilco ,&luacopiiuoncm ccncnc 
Ang, iuiLL; & Bort. llbi concrarius idem prarfcntirc 
vjdccur in Lciusqui dclatorctn. f£ dc iure fifci. & 
banc candcm opinioncm tcncc PolicJn crad. fubifat. 
in matcriavulgaris, in 3 j.q. mibi foL 1 6. Sc moucn- 
ti^riifacxpluribiu. 
4 ' Prinio, t quando inifatutus cft indignus, tunc bo- 
na applicacvtur fi^,quandohxrcsinfI:itutus adiuic 
Imcditatcm, fccus vcio li no adiuic. ifla e(l notabilts 
dodrinaIkrc.ml.cius, qui delacorcm.$.fin.pcr illum 
tcx. fTdc iurc fifci. lcd in quilfaoncnoffa-a prsfuppo- 
^imus, ha-rcditaccm aiiitam mon fuillc, crgo non ap- 
pIicaturfifco,fcdi'ubrticuto.E luicrationi rcfpodetur, 
ticgando flar.do«irinam; naraipfccontrarium tcnct 
tamiad.U.quamind.Lfi (cqucns, &: Alcxan. indii3a 
Ipriina, dicu,qu6dBart. mchusloqui(urind.L fifc- 
qucns.quim jn(LS.fi.&contraip(am Rar. dodlrinam 
tcncc Glo£ &Dod4nLcam, quam.Cdc fidcicoraiin 
in vcrbo,traduur.Pau.dc Callro,lmola, &: Alcx-in d« 
l.rccafarcj.il fifco , &cOmunitcrDoi;t. m d.l.j.& tcx. 
jn d.Si.fi.c6rrarium pcobarc vidctur: nam cum ibi di- 
fpucctur, an adioncs compctetcs indignopofliqc in- 
U-ncari contra fifcum adita harrcditacc , &decidatur, 
QUcdnon.quupcratiiiioncmconfufqfucranc, faiis 
tonorjtracur.quodfi non fiullcc aditfiJv£rcdita$,inj- 
jUi^am Labcrcc a«^uocxn conua fiTcum: crgo condu 



diturcciam hircduatc non adita fifcum adniitti. dj 
hoc ctiaiii probari vidctur in l./.fl.dciurc hlLi.ii» vcr. 
bis ilhs, vd quod indignus quis harrcs nunciatur.qu« 
vtrbacii.im antcadit.im hxrcdicaccm vcnhcantur, 

Scaind6 moucncur pcrtc.t.inLnccclLirios.$.j.fi; 
ad Syllan. vbi dicuiir bona non applicari fifco, nifi fir 
fcus probaucrit hf rcdiiatcm fuillc adicam, & inllitu 
tum no fccillc fumi lupplicium dcfcruis occili . Hmc 
tcx.fiiciUtcr rcfpondco: nam vtllipra diximus, ctian) 
ft hxredicos non iic adita applicaiur fifco . ncc obfi.u 
d.S.j.quia ilJocafu h.Trc$non diciturindi^nus, nili 
adcat hzrcditatcm anccquam fcccrit vinclidam nc- 
ds dcflindi , crgo non minim dl , fi fifcusanccadita 
harrcdicaccm non admitcacur coincafu,cumancca 
hxrcs indignus non rcputccur. 

Tcrtio moucncur pcr rubr.fll& Cdc ijs,quibus vt 
indig. induccndo cas in %'crbo illo, aufcruntur. nao) 
ance.idicainlixrcditacein nonpoccfl dici ablacahoj- 
rctlicas,arg.Ltraditio.fEdeacq.rcr.domin.& iic Ixrrc» 
ditasaufcrturaHfco poH aduaiu'redi(atcin,&noa 
ante. Verumlurcconfideratio pcnesmc nullius c(k 
inomcnci: quiavrfupradi(!faimftiic,&aacc adiraii) 
ha:rcdi(accm bona applicancur filco . necobiUac 
t\x rubricir. quia hccc loquancur pcr vcrbum, aufc<-> 
ri, non tamcn pcr hoc cxdiiditur, quin cium ha:i cdix 
tatc non adiu Efcus admitcacur,vc probatur in Lpofl 
lcgatutn. $.li paccr acculaucrit. fEdc his, qui.vc iivji^ 
& ficibi vcrbum,aufcrrj, n6fuicpofitum,vcfjgaifica 
rctur, quod bona filco appUcan non polIiinc,nili ailir 
ta h^redicatc, cum dcmum in lcgibus illius cituli coa 
trariuin probctur, fcd alio rcfpc^. 
7 Quart6 mouentur. tFifcus non fucccdit indignoi 
canciuom hiTcs, fcd canquam bonorum (ucccllor.l j. 
$.an bona.frdc iurc fifci, & cratiunc Macdi. dc AfHu;. 
indccifjSj. nu.i. &laf inLcxfa<flo.$.IuIianus, nu- 
mc j .fTde vulg.& pupilLfubll. crgo illa rarionc , q u^ 
vcnicnccs ab intcilato tanqium bonoruin fuccclIoT 
rcsnonpollitncexdudcrciubffatutum vulgarem, it^ 
ncc fifcus.Huic racioni rcfpondctur diiicifoin dl« 
rationcm in filco, & diucrfam cllc in vcnicnDbus ab| 
intcflaco: oam vcnicnccsabincdlaro fuccodercnoi\ 
polliinc , cum cos pcr fubfticucum exdudat tcllator; 
qu.-e ratio ccllat iii fifco,cum contra fifcum non adiii 
tcllacons voluncas, &idcodc vnpcaluadalium iUa» 
tio ficri non potefl, arg. Lna(urali(cr.$.aiiul coinmi) 
ncfrdeacquircn.polIclI.' 

Quinto &vitiin6 moucntar pcrtcx. inauch.hoe 
amplius. C.dcfidcicommiiLC^ccrum &huic tcxtui 
facihtcr refpondco , nam ccx.illc non loquitur in in-; 
digno , fcd quando non inucniturgradus fuccedior 
nis in hxrcditacc, qui cafus diucrf^s cfl 3i noAraqiue» 
ftionc.Pra:ccrcaillc tev.loquicur , quando adita cfl 
hxrcdicas , &fiib.1itutu5 viitutcilluisauthcnticxad 
l\a:rcdicatcm adinuticur, & fic non facit ad rumbum. 

Ex fupradidis igitur conllar, nranquc opinioncm 
difputando dcfcndipoflc.cgovnacum Rjpa ficdi- 
ifangucrcm , auc inifacucus nuiignus cflai.i incap.ix , 
& cunc hoc in cafu fublfarutus pra:fcrturfiico.&ra- 
(io c(l ifta, quia pcr infticucioncm indigni mcap.icis, 
putificara dicitur iUa condicio.li hxrcs non cric, cx ca 

titcimpotcncix, crgo (ubflitutus rfl admittcndiit, 
cumptoponas. Cdc IixrioffaL &fadcpro hoccafu 

tcx. 
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tex.in l.nin tnctallum.frciciiircfi(ci' & ficiut norara 
pcr Bart.in l.hircciitas. C.Hc his, quibus vt indig.Aut 
inlhtiirus cfl indignus, fed cipax & ipfe h.Trcdiuccm 
adiuit, & tunc filcus prxfcrtur rubliiruro.& rjrio dV, 
quia aim proptcr ha^rcdiratis adicionf vulg.iris fub- 
Aitutio cxpirauerit. l.pofladita. C.dc impub. &ali;s 
rub(l.adinittiturad ipLimindigni inilituti hxrcdiia- 
Kxn fifcus. l.n fcqucns. ff. ad Svllan. Aut indiiutus ed 
indignus,(cd capax,&.' Ivcrcdiratcm non adiuir,& nc- 

3uc cam adirc vnlr:Sc runccgo in lioccaiu non di(cc- 
crcm ab luic (rtiida poftcriori opinione^quam pro- 
8 bohacra:ionc.t>lla vcrba vulgarisfubrtirurionis, (i 
h.rrcs noncrir, comprchcndunr non (olum calum 
dcHcicnris facultatis , (cd criam cafumdcliicicntis vo- 
lunratis, Barr.Bal..Saly.Comcn(.Fiili».Alcx.Corn.Arc. 
Ia(i&aii) indifTcrcnccr, ram in d.lxum pro^x>nas, pcr 
illum tcx quim in d. l.j.Ceodcm. Ccd canis dcficicntis 
volunratis, dicinir cxtitiilc , quo cafu admi ttitur (ub- 
ftitutu5,cura cxprc(scconllit,in(tirurum nollceriam 
in fucurum ha;redirarcm adirc, Sc hoc dl, quod did- 
turinl.qiumdiu. fTdcacq. harrcd. Ergocum in ca('u 
noftro inftiturus indignus nolir cti^m in fiirurii h^rc 
dicarcmadirc,cafusdcficicnris volunraris exticillcdi- 
citunergo admirtitur fubfbitutus. Ncc obllat fi dixe- 
ri$,qubdcum inAicutusindignus nolit harrcilitatcm 
ftdire, in fraudcm fifci id facere videnir.Lin fraudem. 
ffAe iure fi(ci.ergo admitti tur fitcus,quia ido cafu in- 
ftitutus habctur pro adcuncc l.non iut)am.C.ad Trc- 
bcll. Rcfpondctur : nam nollcharrcditatcm adire, ex 
varijscaulis proccdcrcpotcft.l.quiapoterat. fl^adTrc 
bell. &indubionolcns.idirenon ccnfcrur in fraudc 
repudialle.l.aim quidam.fKdc iurc fi(ci,& l.qui aorc. 
in prin. fTquar in fraud. credir. Ergo in quarftionc no- 
ftra, cum inftirutus indignus nolit h.Treditatcm adi- 
5 rc.in fraudcm filci id ficcrc non vidctur.tNcc obllat 
d.l-in fraudem, quia illi iclfMldctur, qu6d proccdit, 
qiundolucrum cft iam quarfinim &radicarum,nani 
tuncpcrdcre talcliicnim dtdamnum, cumfitdimi- 
nutio patrimoni). 1. 5 .fl.dc dam no infcCio. & idco no 
mirumcfU fituiicnonqua:rerein fraudcm fi(ci ficri 
dicicur.quod (ccns qu.imio cratlaturdeqiixrcn- 
da (pe lucrandi,quia tunc no cll pati damnum.l.Pro- 
culus. fT.dc dam.infc^. & l.(i is , cui. $. cius rci. fr.de 
fiir.5c ita tcncnt Pau.dcCaftro, & Alcx.inl.i. $.li.pcr 
illura tcx. oim l.(eq. fT.qiu fatifd.coganr. Cvn.& Bart. 
inLcum re (ponfx. Cdc donar. anre nup. liuola in d. 
LProcuIus, &' Alcx.in l.cum cmpror. f}"ad leg. Falcid. 
& hoc modo proccdir rcx.ind.Lcum quidam.& hinc 
eft.quod rcmicrcrc|>jnam &crimcn dclinqucnri,nd 
eft damnum filco,ni(i poflquam i.im cfient in fifcum 
incorporara , Bar.in l.nec d.minofa, in i.oppofirione, 
Cdc prccib.Imperar. ofilTon. & hincetiam cfl,qu6d 
non dicitur damnificare fifcum , qui quarrit aucrterc 
lucmm qu^rcndum , (cd non qiixlitum cum alccrius 
iniuriaacquilituni.Bal iti Lparciitcs, in prin.C.de tc. 
ftam.fcd nos in qurllionc.noftra rradkiinus dcqiuer3 
dafoclucrandi.&lichxrcdinrcnr crgoillam pcrdc- 
rc.ftni repudiarc, fcu nolleailirc, non elf damnum fi- 
<co. &qu6dhocinca(u h.rrcdirarctTi rcpudiarc non 
fitfraus.probaturlucrarionc.Frauspropriccll.qua- 
do fimuLuur pcrmilliim &rcvcra proliibirumagi- 
fur.Bai.& alij in titalo,fi dc fcudo fucr.coucroucr.m- 



rrentacinqui; 

tcrdomin.&agnat.inf bcncficium. fciiin cafu no- 
ftro non (imulaturpermi(Ium,quia rc vcra indignus 
harres inditutus non vult hrrediraccm adirc, &cani 
rcpudiar,&prohibirum nonagirrcpudiando, cum 
id in ipiius potdbrcde volunrate refbiroris fit rcmi 
fum, qux in vlrimisvolunraribus ranquam lexcd stt- 
tcndcnda. $. diffxinat , Aurh. dc nupr. crgo ifte hzrcs 
indignus inflitums rcpudiando&nolcndoharrcdiu 
tem atlif c fraudem committcrc non dicitur : & pro- 

itterca cgo ab hac ( vti dixi ) podcriori opinione nul* 
o pniko recedo. 
10 Scxtaprincip.ilisconclufiocfl, t-^^ninflitutorcpu- 
diantc,(ub(htutus pr^ fcranir tidcicommi(Iario.>& li- 
cet Barr.in d.L).nu.i |. conduliuc procedendo dicar» 
quodquando lidcicommilliim noncft rcpcrirumi 
lublliruto tacitc vd exprclbc, quod tunc vulgaris (ub 
ftitutusprxfrrtur tideicommiflario: (ird quando cft 
pcpcritum, tuncpr.Tfcrturfidcicommil!arius fubtli- 
nito.tamcn vcra clt conclulio, qu<Hl iiKiiftinde fidei- 
commidariuspr^fernirtubllituto, qium tenctBarc; 
fibi contr3rius,Imob,&Pau.dcCaftroin Liai%i.$.Iu 
Ii.inus.ff.ad TrchelLlmola, Alcx. &^oci.indJ./.I>yn. 
Bar.PaadcCaftro, Alcx.Ang. (ibi contrarius, & ali| 
Do<I.l.conninircr in l.fi parrnni.$.fi. ftad TrcbclL Pct. 
Cyn. B.ir. Bal & Pau. dc Callro in Lnon iulbm. Cad 
TrcbclI.Imola in c.Rainurius, in materia vulgaris cx- 
tra de tcilain.& h^c cft communis & reccpra Scri l>cn 
rium fententia , qi»m criam (cquiturPohc. in trad^ 
fubftit.in matcria viilg.fn q.t^. 

Et moucnmradita concludendum rationc&Ir- 
ge,&prim6 rationcTdlatoricit, vd fcireprilUmi- 
tur iuris difpolirionem. Llcgcs (acrariflGm;. C.dc lcg. 
&tctiatorprxfumirur conformarcfccum iurisordii* 
narionc.Bar.in l.harrcdcs mci.f.cum ita. ffad Trcbcl. 
fcdiurisdifpofitio cft,qu6din(bmtuscogi potcft pcr 
fideicommill jf ium, toto rit.fKad Trcbcil. crgo fidci- 
commillarius, etiam tlantc fubliinito, potcft pio- 
ptcriuris drfpofirioncm, quam rcibtor criamlcirc 
prxfumicur.&cumeadcm fcconfonnarc,cogcrchf 
redem inftirutum harrcditatcm adirc.Nec obtbit fi di 
xcris,qu6d tcftator dando fubfiicurum vulgaicm, vi- 
dciurdarc liccnciam rcpudian»ii,&pcrconfci^ucns, 
qu6d h.Trcs non poflit compdli, nec iutliu iudicis tc 
ncrer, aimcirctcontratdlatoris voluntatcm, prout 
dicit Glof. in dJ.non iudam. quia rdpondctur: nam 
illud vcrum cft, nidficdatusctiam fidcicomiflarius, 
cjuia tuncvidcturdarahccnriarcpidiandi, iradcmii 
fi fidricommiflarius compcllcrcnohicrir, &ficfolii 
vidctiirdcdillc fubftitutum iiicafuinquofidcicom- 
miflurn non habcrcteffirChim, vt quiainllitutus rao- 
rcrcturantcaditam h.Trcditarcm , vcl anrciufliim de 
adcundo, pcridqucdhabcnir ind.Lnon iuftam.& 
hinc ibi inf crrur pcr Bald. ad limirationem omnium 
lctrura, q«xdicunt,qn6dprr adirioncm (ubftituti 
vulgaris,& coh.rrcdis cxtranci tolhrur cxiftccia (iiitai- 
ti5,quia locum habcnt, nill tcf>aror in tdhincnto fe- 
cericeriam fubftitutionem fidcicomiflariam.cxquo 
ctiaminfcrr,qu6d(i in tdhmcntocll itladaufula, 
qux communiccr iii tdlamcnri'; .ipponi folct, ((.*iliccc 
vulgaritcr,pupillariter, &pcr(iddcommiflum,quia 
non vidcnirdata liccnria abftincndi , fiiiras operatui' 
0« iiios cffc^u$,&has librioncs firquitur ibi Pau.do 

Call 
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Ca(l.&al>dSn^rccc«^itSod.in d.I.j. fub nii. t p.in fi. 

Seainiio & vlnmo rationc probatiir . InUitntnS 
pnrfumitur magisiiiicclus, ^ (ublhtutus. I.Publius, 
in fi.ffifcconfi&rdcmonfKfctiliHe-icommillarin-tan- 
tcpolltus fuiririftiturot^raiiaro: ergofiicctium ctiam 
•clV, c]ii6d fncrir pr.Tpohnis fnblliruro. 
5 1 Lcccprn' conclnlio.Primofpcrrcx.ind. 
l.faCta.$.tnh..u.. , . um inciuccndo, fccunriumprima 
lc^riminam iSi inftituto fiiitHatus fubftirntus vul 
gari$,& ram in/liturus, qnam fubftitutus fucruntt»r* 
uari dc rcftitucntio liarrciiifatcm diucHis pcr<biii*.c6 
rluciiraribi ,qu6d fidcicommifiarilfs cogcrc potcrt 
inllitnrum , cjnod adc.-it Si rcfliruat , Arfic prTfc-rtur, 
licct darus cilet fublHtutus N'uIgariK& tanu-n clarum 
efl<]u6d fideicommiiriim non crarrcperitumi fub- 
Ihtuto , ctquoctiam fubrtitutuscr.irgraiiatnsdcrc- 
Ihtucndo.vt jn l.liccc Impcrator.fTdc lcg.;. Vcrum cft 
animaducrrcndum, tjuod ifte tcjcnon probat nccelfi 
lio lunc conclulioncm, ttini <]uia habcr ^-arios intel- 
Ifcdns, 6c idfo no cft .illcgabilis ad dccifioncm caiiia- 
rnm, fccundum Bar.in l.inami>iguo.fT!dcrei^.dub.tiI 
ctiamquiaiftc intcllcthisnon eft vcnr.qiiod proba- 
turhacconfuicrarioric . Verbailiius f runtirta,lHlia- 
nus :ur,i\ iifres inftirurusTitto rogatus fit reftinierci 
qui fiibftiturtis cft Mfuin,*: inftinitus fiifpce^.im fibi 
h^rcditarcclicdicar, dclidcrantc Titiouibciidamcii 
a<iirc&rcftinicre.modo fic:Iilud rclatiuum,Qrtir vcl 
vis rcferrcad h*rcdcm inftiturum , vcl ad Tinxim fi- 
dcicommillariiiiti : Ci referrc vis ad h^rcdcm , & tunc 
cx co textu clicitur, qu^dduo erant h^trdcs infHtutii 
6i:primus rog.aru$ fiiit h.Treditarc rcltitucrcTitio: fei- 
cund6,quiappcllabaturMfuius fiiit vulgaritcr fui>. 
IViruiiKprimushsrcs.&ideolioc modo inrdligen- 
donontadtadrcm.aim noncadar illjqtiTiho, an 
fidcicommillarius prxferarurfublhtuto, cum fidd- 
commidum &; fiibftimtio in diueriis partibus fint fii 
(kx. Ci vcr6 vis rcfirrrc ad Tirium, Ariuncaut M?um 
cui fuicfubftitutus, intelligis clTcilliim primumhjE- 
redcminftimrum.auraltcrum harrcdcm: fiintclli^is 
cflcprimum hrredcm ir.ftitiitum , & tunc cxoo tex. 
cUcimr , qtk>d idcm fidcicommillarius, & vulqarirci 
fubftitutuspotdlcapcrc ex fideicommilIb,quiaftu 
intcreft,& cft cnfus (imiiis.Lrcuocare. J.pcn.ffad Trc 
bcli.& hocmodointclligcndoinrerprcranir fccunda 
lofiura, & no fecit ad rumbii. fiwro intdligis alccrd 
eflc hircdcm, & ninc ex hac intcliigcnua ciicinir , c^ 
fiddcommillarius fabftitutas altcri h^rcdi.potcft co 
gercprimum lirrcdcm adirc , propter qucm inrcilc- 
^m nuiio pado probatur conclulio communis . & 
fic vides, qubd qucKunque modo tcxtus ifte inceiliga 
Ittr, nonprobjtidad quodaddudtur. &fi vnlumus 
fcqui n ituram rdariui, qux cft,qubd ad luum anrcce 
dcns rcfirrtiir,Dodl.in l.cun<!los populos.C. dc lacrtv- 
fan.ccclcprimus intcllcdhis: idch,quod ad hxrcdcm 
rcfirramr.cltvcrus. 

Sccundb & vlrimb k-gc probamr pcr tc.x.in cU.non 
iufta.vbiauia inftituta& roqamharcdiratcm rcfti- 
rucrc.accriimfibi vulgaris iubftiturio fatb , fimo- 
riaturantchxredicarisadirionem poft iulliimdcad- 
eundo fubftitutus admittitur, & cogitur hxredirate 
fincquarty rctcntionc rclhtucrc ficfcicommilTario: 
«ccc quodibi adcft fiddcomillarius & vulgaris fub' 



ftirutus, Sc ramcn fi iciccmrnill.iriii$ potc.^i auiaih co 
gcrc liercdiritcm adirc: crgo fiHcic<HTimi;Iari(wpr.T- 
fcrtur (iibftiniro. Et qucxi ibi fnerir .nuiarctiam vtiiga 
ris d.ini$ fubftinirus,probatur apcrtiliimc in iliis vi;r- 
bis , cum Diuo Antoninoparcti noftrodebcri etiam 
ifubftitutis fidcicommillum conccmplarionc iudi- 
cij teftatoris.qua/itacirc^-ib his reperitam iamdudij 
pLncucrir. Ete.xhoctcx.concludirur, qubdrcpudiati- 
tc primo inftimro, fiddcominiirarius ctiam ftantc 
fuliftiruro, cogir illum adirc, & in hocprrfcrrur 
ci: quod li non adcacquiapraruc.itus moctenon pof- 
fit, tunch^reditas perucnict ad fubftirnrum aunil- 
lo onerc reftinicndi, vTdidturind.i.non luftain, fi- 
ncvllobeneficioquarrf , qatities primus rcpiidiaiii-- 
rir,&cciaChis non p(>ruit adire, quia vitam cum mor- 
tc commiirauit. &cum hacopinione & refoiunonc 
cft pcrtranlciindum . 

Ncc obftat tcx. in d.l.fi patroni.f fi.qni videtur dc- 
ftrucreh.inc communifm coDcliifioncm, qiii rcx.fic 
inducinir ibi: Inftirutus &dc fcftitucndo gr.r.uttis 
habuir eciatn vulgjricet' fiSbftitHtnm, qui fubftinitas 
c;;irpcririonclurcdir.iti$contrainftinirum,dicem, 
inlhcmam repudiallc, & poftca adijlTc, & licc contc- 
ftatafupcrhocinftitutu? reftiniit fidcic"Dmtni(liim, 
&poftea !afacft^lencenria proliibfticuro. h:rc qnide 
fcnrcnria nocct hdcicommilTario, & dcfintlt ci adio- 
nr; compercrc, nifiik fubftiruro fiicrit ci fidcicom- 
milfum rcpcriram.& fic vidcs, qnbd quando fidcicb- 
mifliim non cftrcpcritum afubftinito, tuncfui>ftitu 
nis pntfirrrur fideicommi(Tarlo,qiiod iecus^eftquan.. 
do hdcicommilTiim cft rcpctitum . &fic iftc rcx.vidc- 
tur Bar. condufioncm probare, tdcft illam quam tc. 
nctind. l.j.num.2 j.&perconfcquens vidertifcflcco 
trari'aconcltifioni communi. C5fernm& htciftius 
tcx.intclligcntianoncft vera,&cam rcprolxinr ibi 
B.ir.D\n.&A!cx.in.Ecqnodnon licvcraintdligcnria, 
profaaturdnplicitcrr&pri'mb, quia (ccuncium cam 
ille tcx.vidcrur prxliipponcrc, ciuod in dubio a fiibP.i 
tuto non vidcatur rcpcrimm fictricomratflum , qtiod 
cftfalfum, vrprobaturind.Lnoniuftam,'&in Liicet 
Imperaror.frdeleg.j.& in Lcum patcr. $.ab intcftaco.^ 
ff! (ie lcg. i.ecgo /alla cft ctiam incclligcria.Ncc obftac 
ad id cdponlio Bar. dum ibi dtcirqubd hoc non pro- 
cedir,qu3ndo fidcic6milliiininiun(!:>uma fub(hnico 
non innrlligicur cadc^ rcpecitnm i fubfticuto , & dl 
uando fubftinituseft alio fidcicommiftbgrauatus. 
.I.Iicct Impcrator. quo in cafu loquicur cL ii.fin. quia 
rdpondco, qubd iftcB;ir. inccllct^tuscftdiuinatiuus, 
nim quia ibi nuiium verbu dcfifl>ftituto , tum ctiam 
uianulluin vcibum cft ibi dj (iibftituto grauatofi- 
cicommiftb,& ideo non eft .idmittcndus. 
Secundb& vlrimbprobatur: namfi vcrum dlcc, 
aiibii harrcditas ibi jxrr repudiationcm dclata dict 
lubliiruto, fcqucrcrur, quod no potuillcnt transferri 
aftiones ex Tiebclliano per fclhtutioncm ab ipfo 
inftitucoprimo locoiamcxdufo facbm : fcd conlc> 
quens dtfalfum , qnia achoncsin fiddcommiilariij 
eo in cafu cransfcrunnir.vt ibi in d.f fin.tex.dicit, cr- 
go fallum eft cti.im anrccedens , & (ic , qiiod ibi pr.Tw 
liipponanir (iibftirutus. & licct rextus iftcplures ha- 
ix-at intcilc(fhis,ramcn cgonon dilccdoab in tcllccfiu 
D>'ni,qucm ibi il-quitur Alcx. 

Supra- 
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Supratlicla commiinis coclufio indubitantcr pro- 
cctiit.tjuando fublhturus vulgaris vcnitcx ticita lub- 
ftitutionc, ncm tiinc omnino hdcicommtllariiu pr^ 
fcrtur vulcari liibtVituto. iu pcobat lou in 1. num 
quod.fl.ail i rcbcU. 

s y M ^ n I y M, 

1 Inftitutus, & fubflltMtKs, an m al\(juo cafu fmul con- 

curran:.nu.4^cum fctj.vftfue adnum.i l. 

2 1.0 patrrfjmHas.lf.de hsred.inflit.deciaratur^um. } . 

4 DoSriHs l. ft paterfaniitas^an procedaty tfuado teflator 

infliiuit jiliumfamUias , tjuem patremfamilias efli 
CTcdebat!& ft hxres aon erit .,fHb(UtktHm dedii . 

5 lufiituti cum fHb(lituto,an admittaiur concurfus.quau 

do pater duos babeiu filies,ynum htredem inftiiuit^ 
alterum rcrd prsterije,^ frsterifum inflttHto vul 
f>aritcrfub(litut. 

6 InteUeflHs I.Gallus. S.& qutdft UMnm.ff.deHber. & 

jyflhum.& Hum.7. 
g Eina)'cipatus,tjuaBdobtmorMm pcffcfftonem ccntrats- 

bJat intentare hoh pofflt. 
9 3>r.f /<Ti/«j,<?«i caufat faSo fuo prdteritionen, non po. 

t'(i teftamcatum impM!^n.tre. 
1 1 L,fiiLertuspa:rono. ff.deboutslibert. anprocedat in 

filio. 

IZ Filius , an le^timam cnnfe/jui prfflt , ^ reHquam b4- 
reditatl icpudure.^ nH.16.17.2i.z9. jO.cSr }l« 

H FiiiMf legUimdrationenon dicitur proprii creditor. 

l^Le^imano diciiur lilio proprii debita, atcipiendo dc^ 
bilmmftr/fli'. 

2 5 Leptima,an quota bonorum,feu hdrcdUatis dicatvr, 
& num.\ 6. 

1 7 Fiiius I enunciando bfreditati, non cenfeturrtntmaaf- 

fe legttaM,nift boc expreffe dixerit. 
iftDeclaraturnon procedere, filio vniuerfaliterinfiiluto. 
1 9F1I1HS repudlans hnreditatem retenta lcgitima , habc 

tur pro adeuate. 
ZoLft quando.S.& generaliter, C.de inofficiofo teftam.de. 

claratur. 

21 Legttma introduila eft de iure ciuUi , natnrali rationt 

fHader.te. 

22 Legnima pcrftatHtumtoUipoteli, 

2 ? Lc^itifna onus reijcitur, 

24 Dtdaratur nen procedcre,quMdo onus venit ex mtu. 
ra rei. 

2 S Le^itima iure inftilMtiottis dcbetur. 

C A P. IX. 

Eptim3,&vltima principalis c6cIufio eft, 
I Anindiiutus &rublntutu$m aliquo 
cafu fimul cocurrant } &cx mctc DoA. 
fUiTCi confidcrantur cafus. Quorii pri- 
mus cil in Lii p3tcrfamilia<:.d'.cic hxreii. 
inftic.& in f fi.Inftit. dc vulgari fubliit. f vbi quando 
inftituitur fcmus , qucm tdlator ingcnuumcllccrc- 
dcbat, aiimittirurmftirutuscum fubftituto.&ratio 
cft:quiacura tcftator inrtituii libcrum putatiuiim, Si 
ficiiidt, fihzrcsnoncrit, talemcifublUtuo: ddndc 
apparctfcruus,<ubftitutus p<:titadmitti:Domtnu$ ii- 
roilitcr petitatimiitL\'ndcincal"u dubix voluntatis. 




quidvpluittcll.itor lignific.Arcpcr Karcvcrfca, fiktto 
rcsnonerir,qa.vntur,vtcftincalu no|'fo,mi}uo tc- 
ftator inihtuit puutiuum libcrum, & lubthtuii, & li 
iu:re$ nonci tt.dicitiiibftitutuspro mccftopinio te> 
Aatorisicx quo putauit tcinftitutiim liberum,&in it- 
bero inftituto, h dicatur, fi ii.Trcs non crit.fcnfus cft^ 
& cifcchu illorum verborii cft , fi bxrcs non crit libi, 
vciali) incuius potciUtecnt poftcafubicdius. vnde 
cum fc ruus iiorrcs non polfit cllc libi vci ali; , in cnkit 
potcil.itc ciit poftcafuWc(^i$: vcrumcft,quod(ccu- 
dumopinioncm tcliatori$,fubrii(ucu$dcbetadmiiti 
intotum. Dns^6dicit,<]> tcftatorputauitcumlibe 
nim,& in vcrirate crat icf uus:& in lcruo iUa vciba.il 
liarrcs crit, habcnt iuftum lcnfum , fi lixrcs non crti^ 
vcl alium non fccctit hjcrcdcm, vt puudominu iuiij 
&idco dominus vcritatcinfpc<fh admit(idcbct,& 
fubftitutus intotu cxcludi. profubftimto facitiiiud 
gcncralc,qii6<{ opinio cft magis conlidcranda.i.i.$.lt 
quisapupillo. tf.pro cmpto.&i.is,qui putatJiHlc.ic- 
quircn.hfrai. Pro domino vero cft iliud , quod vcri. 
lascft ma^is fpc(ilanda.LUcumpu(nui,in fi.tl.iicncj». 
gcft. &jf.liquisrcm.lnftitui. dc vulga.'! lublht. Vndc 
Impcrator proptcr varictatcm, & conHi(^m ratio- 
numconiunxit luftitummcum liibftiiu(o,&fi.-citi 
ficut faciunt tullici:i{iuilit cniiu c:uilam,& vtrunque 
admific piopartc.Scd luxta hoc oritur difticulcas» 
quam partcm conlcquatur dominus, &quam par- 
tem fubftitutus } & bcct GI0I.& DoC^o. coiunmniter 
vtrobiquc tam in dJ-fi patcrfamilus , quam in dichi 
j fh.dicat,tqu6dfubftimtus,dcquoibi qiurtam h.v-: 
rctii(ati$p.irtcm ,domimis vc^oillius lcrui inllituti 
aiias trcs naerrtliutis porces habituriu fit : & moucnr 
lur pcr cL 1. fi patcrfamihas . vbi ( lccundum eos ) lcr- 
uus fuit ct ailc inftitutus , & tamcn tcx.dicit in lcmil^ 
fi:m diuiticndum iotcriiliusfcrui tlominum &lub- 
ftjtutum , nccdcalio fcmillc apcnt , quid luris. vndc 
intc!lii;cndumcft,qu6<iadaltcrum corum pcrtinct 
ia totum.fciiicct vcl ad dominum fcrui, vci ati fubfti- 
tumm, & in rc dubia ad dominum illius fcnii poriusi 
qiiim at{ fubftitnmm dcfirrcndum cft pcr rationctn» 
(jtumaingnacGlof.vtvobiquc.tamcn tu tcncas,quod 
liharresmftitutus fii fcruus , qucm tdlator libcnim 
ellc putai>at, & fi hxrcs non crit , datus lit ilbi fubfti- 
tutusvulgaiis, fiquidcraipfc harrcditatcin iutlu do* 
miniadicrit,h.¥rcditasilL-i .rquispardbus, interip* 
fum lubllitutum, & ferui itliusdominum diuitlitur. 
quod probatur primo in d.$.fi. in vcrl>o , in partcm . 
nam partisappcllationcdimidia pars c6tinctur.l.no- 
mcii hliarum. $.j.fl.dc verbo.fignific. lccund6j>roba- 
rur pcr (cx.in I.& hocTii>criu5.ff!de hxrcti.inftitucn. 
dumait fimplidfcrdiuila hircdicascft: nam indu.! 
bio^quispartibus intclligcntlumcft,arg.tcx. in $. fi 

Elures, Inftit.dc twrrcd. mftit. Tcrti6 protxitur : nanK 
occft cxprdium apud Thcopliilum indiclo$.fin, 
qui pro tcx. rcputatur , quandoquidcm ftiit vnusex 
Compilatoribus iuris ciuilis, vtairtcx.in$.cumquc 
htK, Inftit.inpro<Em.& inS.ideoquc.inpriroacon^ 
ftitutiQncC.&in$.&prim6quidcm anno,in pro^m. 
ft.vctcn.s. Ptiftrcmo lia;cparscomprobatur,nam po- 
tiusccofitra diccndum crat, vrad lublbtucum h^e» 
ditas tota.ad dominum vcr6 fcrui nulia pars pcrrinc^ 
cct, namfubftitutus haiH*[ in caiu noftro ccftj'ori« 

volun- 
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i^olunf atcm.non dominus: cr^o pr.rfcrcndus omni- 
«ocft, qmaproptcr prifumprararclbtoris volunta- 
temrcLodimus ircquljsiuris comraunis. |.h3rrcrlcs 
inci. $.cutn ita. rilad Trcb. (cd fubftirutus lolus habct 
tdlatohs voiuncatem , vt pacet in d.l.li patcr^amilias. 
6cexd.§iB. crgovlcimohxcpan, curniicmagis<:on- 
(brmis voluntaci tcftatoris ccncnda c(l,ar(r.t.in condi 
tionibusprimumlocumjfdcconciic.&dcmonllrac. 
(.dilponat, AutJ).dc nupc. &Lfiluim quem lubcccm, 
in vcrbo, fanuc, vl^i lai. C.famiLcrcifcun. Ncc obilac 
«LLli paccrfamiiios. nam tbi fci^us non ex allc, led cx 
parcecancum txiicinrticucus,vtpacct ibidcm adpr. 
ibi.Scmpronium cohxrcdcmaltcr fcmis iurcinlbru 
tionis pcrtinerct . ncc apparet quid de alcero lemiilc, 
in quo lcnuis indicu tus , ^cproniusq-, iub^licucus fa- 
dcndum cflcc.dccidituribi, vc inicr Scmpronium 
fubllicucum,& dominum fcmitnlhcuci xi|uispor- 
donibus diuicLicor . vndc ic.i lUum CC3C. intcllii^cndo , 
prouc incdligi dcbcccflmciiortcx. dciiu-c contra 
coramuncm. 

y luxn fupradicfciqu.Tritur.tandifpoliriod-Lfi pa- 
tcrfumilias,proccdat/iccllatorinltituJc liliumfaini- 
lias,qucmcrcdcbac patrcmfamibas.&fi hcresnon 
«rir,dcdic fubltirucum?Et conclufiucprocedcndo, ot 
mcnrc lcribctium trcs funtconlidcrandi calii<>:& pri- 
mus eft^ii loquirour dc iurc frorura, & in hoc caiu c6 
cludendum d^difpolicioncm d.i. li paccr famiii.is, io- 
cum haberc, prouc ccnccGlof linqiilaris in Lliqui 6-. 
Iiumfamiiias,in prin.in Glo£;.d: ibi iiar.& Aicx.tf.de 
acq.hzrecL& Ludoui.Rom. ibi, Sc Raphacl Cum.di- 
cunc,qu6d illagLcil ad hoc lingulans,quam fcquun- 
tur eciam Bar.BaLlmoia,laCi<aph. RomxAng.& Ri- 
pain Lcum lihofamiiias.lfldclcg.;.Cvn.Barr. Angc.& 
laf.in Lcum proponas.C.de h.cred.inlhcuen.& clt c6- 
mnnis & rocepu Scnbcndum fcntcncia , qua- proba. 
turin rahoncd.Lli paccrfamiUas.nam licucquicquid 
tcquiritfenius,acquiricdomino, icadciurctTorum, 
quicquid acquirdMC fiiius , acquircbac patri.i.placer. 
n.de acq. hir.&idco licuc propcer c6trartfcaccs,& c6 
fUStas racionum iUud dcccrminuur in fcruo , idcm 
prop ccr cofdc, leu lim i lcs concrariccatcs de iurc fforu 
dcrcrminaridebctin filiofamilias. 

Secundus cafus cll , quado loquimur dc iure CocL 
&circ3 proprietaccm,& iii hoccafu conciudcndu dl, 
dilpolitioncm d.Lli paccrfaimlias,iocum non iubcrc 
in hliofamilias infticuto, quem tcllator pacrcmlami- 
lias putabar, prouc ccncnc Hal. Imola, i^iLdcCallro, 
Raphacl Cuina. Aicx. & laLin d.L fi quis tiliumfami- 
lias.f{ideacq.hzr.Alex.Soci.& Ripain d.Lcum tiliofa 
milias. iiA^e lcg.). imola in d.Lfi paccrfamilias, & Pau. 
deCaflro,&iaf.in d.l.cum proponas. & iLrccltcoin- 
monis & iccepra Scribencium lcnccncia , qu.c proba- 
rur hac racionc. hodic dciucc Cod. fiiius propriccace 
(ibi,& non pairi acquincLcum oporccc,& l.fi.in prin. 
C. dc bonis qux libcr. Ergo hodic cum ccllirc rado d. 
L fi paterfamiiias , aim runc quicquid acquircbat fi- 
lios, acquircbac pacri : & eadem racione in filiofami- 
lias,d.l.iacum habebar, ccllarcdcbct ctiam ciusdi- 
fixilitio.arg.La Ticio.de vcrb.obli^.& l.iiluiLff ad icg; 
AquiL cum limilib. Hunc cafum dcclira non proco- 
dcrc, quandofiiiusinflirutui rcpudiat , quo calu pa- 
tcrtotam hxrcdicaccm potcil: obcincrc bcncactQd» 



Lfin. C. dc bonis quo: liber. nam runc ctiam ficrcr di- 
ihn<^ioincerpaem& fiiblticucum.ffcundum for- 
mam d. Lfi paicrfainilias, prout ibi tradit Imola, 
qucin Fuig.&laftnd.Lcum proponas,((:quunrui. 

Tertius & vltiinus calus eil , quando loquimur dc 
iure Codicis, & circa vfumfruclum.&inhoccalii 
hcct Bal(L& Imola, Alcx. laf & ali; in dich. Lltquis fi- 
Uninfamilias,Imola incLLli potcrfamtlias , & laf& 
ali; coramunitcr in d.l.cuin proponas, lencant difpo^ 
iitioncmd.Lii patcrfumilias, iocum habcrc: tamen 
RapluFulg.in d.Lcum proponos, Soci.numcro 17. & 
Ripanuracro f o.in diduL aim filiofaraihat, rencnt 
contrariuinz&cgoorailladiipurationccura hacpo- 
ftcriori opinione pcrtraniiro, & probacur hxc op^ 
nio his rationibus. . , 

Priino, illa vcrtucondirionalta, li hxrcs non crit» 
appofita in iubflicucione vulgari , dcljcnt propri^ 
intelligi, cum vcrba condicionuni finc propricintcl-k 
ligcndl Lqui hxrcili, & l.M^uius, in pnn.ri.dccond. 
& dcmonibat. iird fiiiusfamilias inlbcutus adcundd 
h.rralicaccmhc^cparri vlumfru«5tum acquiric , non 
dicicur faccrc patrcm hxixdcm, <^uia propric iiomca 
kctcdiscompectt hxrcdivnjucriah,&non paraoH 
bri.i.quxdam.$.is anrc.frdccdcn.& fic fi lius,cui coin 
pccic ius vniucriolcdiacur lixrcs propnc , & non pa« 
tcf . Ergo vcrba illa , fi hxrei non crit , non vcrificaih 
turin patrchabcncc viumfruc^um , crgo in vfufi-U'^ 
^nondcbet locum habcre diuilio diti^ L ti patcr^ 
lamtlias. confirmacur hxc racioperiliud, quodiin« 
guLiriccr tcnct BaliL in l.ti putas , in ccrtia oppofitio» 
nc. C.dc pet. h.Trcd.vbiinterminis nofhis tcnct.c^ 
aim hodic dc iurc nouo Cod. iicinduifhim , quod h- 
liusfamiiias infliturus lic hxrcs, quoad proprieta- 
tcm, &pater habeat folu vfumfrudhim, filius ei\ Ivr- 
rcs nominc & rc: paccr autcra non d\ hxrcs, ied tini* 

f)lcx, & tingubris fuccellor vfusfrudlus, &Jic non 
labct pctinoncm hxrcditacis . ti igirur quo ad vfum- 
fruclum filius non facic pacrcm Ivi-rcdcm , lubtlicu- 
cns non puccllvlla racione excludctc pacrctn, ergo 
difpoiirio dtdif Lli paterfaraiiias , locum non habcc, 
aimca fitincroducba proptcrconcrariccaccs &con- 
tlid^ rarionura , qux concrariccaces non polfunt in 
cafu noftro coniidcrari . & per hoc remouctur re- 
fponliolafonis,quicomrauncm opinionem volcns 
dcfcndcrc, huic rationi refpondcrc conacur: nam 
cumpater non tirh^rcs, ncqnc& hlius eum faciat 
hxrcdcm, nuUa ratio cfl pro fubflicuto concra pa* 
trcm , prout cfl in ccrminis didx L li paccrfamiiias , 
cum propcer hxrcditatis aditioncm pcr fiUum fa- 
dain, fiicric cxclufusfubflicucusin tocum, cumfi> 
liusinrotumpropriccflc h.xrcs dicacur: cuius racio 
fi redilc conlidcracur, exprcisc decidichanc qiue» 
Aioncm . 

Sccund^ &vlcim6 probatur. SublHtutus vulgar 
ris lucccdit tanquain hxrcs.Lprima. ff. dc vulijari & 
pupilLfubllitut.tl-d potcr in vfufruthwqui tibiao 
quiritur.non tiiccc<iit,ncquc fucccdcre potcfV, vt 
hxres , quia tic cllcc hxrcs .id ccmpus , quod cif* 
non pocclt $. Iixrcs , IniUcuc. dc hircd. inllitucn. & 
L iixrcditas cxdic. ri'. dc h.rn3d. inihcucn. ergo locutn 
noii habct difpofi tio d. I.li ptcrfamilios, &ita cgo c6 
dudo, & ciun luc opimooc pcrtran lco. , 

G Ex 
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Ex dirpondoncclL/i patcrfitmilias , hobrs quod 
proptcrrcpus^nantiam rationuinadmirtitur concur 
Jus intlituti,^:ruhllituti.& hmcnotabiiitcrmFcnur, 
fm Pau^c Qiilro in Lfi Hlius> qui in potcllacc, nnm. 
3 oiTdc 1 ibcr.& porth.<]ub<l patci duos habcns tilios, 
vnum inflituit harrcdcm, alicrum vcr6 pnrtcrijt , & 
prxtcrirum inilituto vulgantcr fubihtui t, quod pro- 
ptcr rcpugnantiam admittitur concurfus inltituti cu 
wbftimto , nc ti inihtutu infohclum admittcrcmus, 
rubfbtutus prx rcritus diccrct tdlamcntum nulKim: 
& ccontra fi rubflitutum admittcremus, inftitutus 

Ijrxtcritus a fccundo grajlu diccrct fublhtutione nul- 
am,pcr id quod habctur in Lli a prim^ & in Lfi pol^- 
humus. if.dc Ubcr. & poilh. & ifbun opinioncm Pau. 
dcCartro comprobatper tcx.in l.Callus. $.&t]Uid ii 
cantum.fr.dc libc & pol\hum.cum fic induccndo.ibi 
6 didtur, t qu6d tcllator fi Hhum inflituit & ncpotcm 
Aibflituit.f ocundu conlilium Galli.fcu iciris Vcllcir, 
dcindcfiliumcmancipauic,dicKuribi, qumi ncpus 
(ucccdit cx rubflicutionc,& fcrcundum I^auuilc Caftro 
non fucccdit in toruni , quod probat iuc rationc : na 
riiucilc.-t,qu6d nepos fucccdcrctin totum, criunci- 
patus rcperiret t'c prxteritum,& idco runipcret tcila- 
mcncum pcr con tratabulas : & iic intcntio idliatons, 
qui intcndcbat iibi prouidcrc fubllitucndo nepotcm 
nc rumpcrct ccflamccum fruflraretuc & idco nc calc 
gbrurdom fcqiurar, concludcndum cli in co caf u nc» 
potcm fubflitutumcuin filio cmancipato concurrc- 
rcNcc obllat (i ciiccrctur, quod ncpos ibi fubltitutus 
rrat tanium in fuiracc, &i<ieo cum filiusddin.it dlc 
ilius , nepos dcbct in totum lucccdcrcqui f ubintrac 
inlocum fuitatis.ncceftcurandum,li filiuscmancipa 
taslx)nomm policflioncm cunrratobulos intcnut, 
quiapcrcam non rumpit ipfb iurc tcltuncntum , vt 
probatur jn LBli^ .Cdc coila. & in Ucd cunt patrono. 
fr.dc bon.pollcL titulo gcncraii. quia rcfpodcrur cp li- 
cctprincipalitcrincafu ilhus $.lubibtutio Hacmlui- 
utc, fcconckno tamcn Hcndiciturin lixrcditacc: & 
hinccfl, qrcum Hhusdclmittcncrcprimumlocum, 
loais tll f ubflituttoni vuigan facix dc ncpotc in fui- 
tatc,& in confcqucntiam in h.Trcchtatc,vt cl\ caf us in 
d.$. & quid fi t.intum . & cdlacor vidctur prouidillc» 
ettam in cafu in quo teilamcnram pcr con tratabiUas 
expugnarctur,vt probari vidctor in d-LCjallus.^.H.vbi 
dicitur, qubd ti ncpos fubihcucus HUo , ctnancipacus 
fbcrit , quod nihilominus Hiio dccedcnteadmictitui 
tx lubfti tutionc: quod li non admittcrctur, cxpugna- 
r« tcflamcntum pcrcontrarabulas. & iicpict ciuod 
talis fublticurio, non folum Ht in calii,quo agnolccn- 
<io tcfl.inicntum rumpcrccur dciurcciuili,ted ctiam 
Ci pcr contrarabulas. tt lila vcrba.ii h^rcs non crir,cx- 
ponuntun idcfl quatcnus iucrcs no erit,vr in LScichii, 

2ui mcuscrit.tf.dclcg.j.&in l.contioucrlia. li^dccra- 
icho. crgo aiminftitutus nonpotlit clichzrcs nili 
pro dimidia, iliaremanet pcncseum, &aiiatranilt 
td fubfhcumm. 

Hanc Pau. dc Caflro opinioncm reprobant Socin 
d.I.|.nu. j I .Pohc.in tn^ fubflic. in materia vulgaris, 
in quinto cfFcclu, & Rum. Alcx. & lafin d.f .&c|iiid H 
tantum.&moucnturithadifla tcncndum cxinfra- 
{criptisrarionibus. 

^''rimo. Dc furma cuiuslibetgradus c& tp6d fiiius 
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inflituitur, vd cxhgrcdcttir , alias efl nulius. L ^ .in fi.L 
ti potlhumus,circa princ.& LH i prirob. (C dc libcr.& 
poflh. LHIius. iilcicivcr. intiic & Lcx fado.$.Ludus.£ 
dc vulg. & pupill. fcd in caf ii noflro ^ quolibct gradn 
altcr tiiioru di pr.rtcrirus, nam vnus Hlius di pr.rtcrt 
tus i gradu inlticutionis , aiccr vcro a gradii-fobliitu< 
tionis.crgovtcrqiiegradus limuiiuactus cA nuilus. 

Sccundo, & virimb aii js omillis probariir argucdo 
aluthcicti partuim cnumcratioiic: namaucfublhcuo 
tus vult vcnirc in totum,&hoc no potcft ctlc, ntii per 
imptignationcm primi gradus intutii, quoddhnv> 
poiribilc: quiacuminfhcutusrcpctiat icprxtcriruin 
in tanindo grada, rcdihr illum nuUum. dJ. j.in H.aut 
vult vcnirc in partcm cx labihtutionc, & lunc no po« 
icfl rcguLiritcr, tumquianon.idmitutur concurius* 
Tt probatur in l.quanuhu ff.dc acq.iixrcd.tum ctiaoi 
qunfablhtutiisadnuttidcbct, Hinlhtucus non cric 
h?rcs.crgo li fublhcurus admictcccmr, rcmancntc h^ 
rcdciilhtuto, fcqucrcncur duocontraria, vidclicct 
hrrciic ctlc , & non efie, concra 1. vbi rcpugnantia. tH 
dcreg. iur.aut vnlt admitti ad dtmidiam; vt coniun- 
Chis,& non potdl,quia qui non admitticur vt iubih- 
tutus, non admictitur vt c6iun^us.Lvcrbis ciuihbus. 
ff.dc vu lg.& pu p i 1 1. f*u bl i i t. 

Ncc obllant ollcgata pcr Pau. dc Caflro , & primi 
non obthic d i.fipiierHimihas. tumqoianon dlcxte- 
dcnda.cum Hriiu:ecommuni cxocbicam, vt patct 
ind.l.quaindiu, &probxturinLH vcF6.$.(ic viro.tf.tb 
iuto matrim. cum cciam quia ratio dcciiioais ditU^ 
l.H patcrfamihas,fuit crror tdlantis , vt quiadubira- 
batur,quxnam fucTitidlatoris iatcntio,quxiatiu- 
ncs in caf u noliro non concurrunt. 
7 Ncc obfbt fccundo ditlus $.& qnid H tantum.tn^ 
Pau.dc Callro duo prxiupponit,& primisquod in C« 
fuilhus $. admituturconcurlusinthcuucumiubliH 
tuco: fccundo.quod tubfhnicus ibi in tomin non ad- 
mitratur. quod vcruqi ci\ falfum , prout ILu. Alcx.lak 
Soci.&aii;communitcrind.$.tcncnt,BarjncLL).nu> 
ip.Siin d.l.Gallus, m $.foriitan,& hxc cli communis 
opinio, qux probatur prim6 per tcx. in Lcu in tdla- 
mcnto.tlAic h.rred4nfht.vbi fachi lubfhtutionc tcciir 
dum confilium Goiii, prout in d.$.&quidti iantum> 
inquittcx. quod nullocafu vtcrquc .id hxrcditaccm 
ddinitticur. Sccundo &vhim6 probatur pcrd.$.& 
quid H tantum,ciimHcinduccndu.Diljx>liriopiani 
rdpiciensdctcrminabilu, paritbrmiccrdcfcrminare 
ddicr. l.iam hoc iiirc.fl"dc vulg. & pupilL icd di(j>oti. 
tio dich $. & quid fi tancum , tctpicit cifu m cmand- 
pationis , &cafuin dcpot cauonis , aam ncpotcm ita 
admitcitin cafum cmancipationis Hlij. ficuc in ca- 
lum dcportacionis: crgo vcrunquc catum parifonni- 
tcrdcrcrminat.igitur,licucquanduHlius(leportacuri 
vclaqtia&igni iiiccrdicicur, ncposfubfhcutus in co- 
tum.tdmitcicur.l.primx$.pcnulc.tLdcbonor.polIcfII 
concracabu. iradicendum cti , qu6d in tocum admic- 
camr, quando Hhus e\\ cmancipatus.conHrmatur 
lioc pcrdi<5him$.&quidH tantum, inHnc, vbi di- 
dt,qu6d ad Hmihtudincm inorcis c^cri cafus ad- 
mictcndi tunt: crgo licut in catum mortis Hlij ne« 

[)oscx lublhtutionc admittitur in totum,ita Hmi- 
iter zdmitci dcbct in cotum in cafii iilo cmanci- 
-parionis Hlij. 

Ncc 
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Nccobflat.quM fi concnrfijs non admirrerctiir in 
cL$.&qL)i<{ ti rantum. prouilin Galli f ruliratoru rcii- 
dcrrttir, cum cmanci|Utii5 filius nimpcrct teft.ime;.» 
8 tum pcr contrarabulas: f quia rcfpondctur.filiu cmi- 
•/«»1 dpntumnon polFcin cahi nollru inicntarc bonorii 
pollcffioncin cotratabiilas , quo<i probatur his ratio- 
nibu?, &prim6.Ncpos (ubftitutus dicitur fubcon- 
ditionc, (i HluisfuusdIcdc(icritAil.Galhi!i.$.nunc(le 
legc.crgnhliusccnrcturinlhtutusfubcontraria con- 
ciitionc, idcd fi fuus permanfcrit. I. aiiquando. d. dc 
condit.& dcmonllrat.inquantum vcrb imporut ii 
filiusnon cmancipabitur.diciturconditio potclH- 
tiua.quiaa potcllatc Hlij [>cndct non cmandpari. 
).ncc auus. C. dc ciTianap.iibcr.igitur fupcrucnicntc 
cmandpatione dicitur etiam filius cxcludicx dcfe- 
con di noni s potcda t i ut, vndc n opotcri t con tra- 
cabularc.l.non tantum. $.quid crgo. Cdc bon.podelC 
confratabuI.l.fuus quoquc. tT.dc ha:rcd.inl{it.&Lfi.£ 
dc conditio.inlbtut. 
S Sccund6& vltim6 probatun fPrftcrirus qui cau- 
fat hcio fuo pra:rcritioncm,non potcll tcftairtcntuin 
impugnarc. I.pofthiimus. $. quod vulgo. lH.dc libcr.S: 
f*/U-- poilh. fcd pcr cmanciparioncm in caiu dicli §. excla- 

nitur fad:o fuo.quia inuirus emandpari non poterar. 

, Liabcmus.Cdccmnncip.hbcr. crgo illcfilius rcpcUi 
^ * debetintotum icontr.iubulando. Nec obitatlire- 
(pondendo dicercrur , qu6d dictus $.quod vulgo, lo- 
quiturin filin, qui pcridpfumc<clulitctiamabhar- 
redit.«eomni iure, fiKiincafunolhohcctfccxcluic- 
rit a iuitatcconicnticndocmancipaiioni,non tamcn 
feexclulit ab hxrcditatc iurc prartorio , fcd cxclufus 
untum rcpcritur i tcftatorc qui hoc cafu ci non pro- 
nidit.quia refpondco, quod pci-cmancipationcm cx- 
ciufus fuit non folum a fuitatc, fed etiam ab hrrcdi- 
tate:nampcrprimum fundaincnmm contlatiuiratc 
hoc incaiu noncllc poh:am indilpohtionc, lcdm 
c6ditione, & h^ rcditatcin poittani eilcindiipontio- 
nc, &:cft vcriim: ergo pcrcmanapationcm nonfolii 
a fuicatcfcd ccia ab nxrcditatc excludi dicitur, quod 
eomprobatun nam aut diipofitio tdlatoris & iuns d 
uilis concurnmt, vt hlius pcr cmandpationem exdii 
<}atur,& tunc pr.ttor filio percontrarabulas non fuc 
curric, vt in tcx.<lidii $.&quid Ci untum.vbi ncpos vo 
canir,&l'ifilius inlhtuctis definic elle fuus,&ftc ii 
emanciprrur. fupcruenictc igitur cmancipationcpcr 
eam exchiditur hi£h>etiam tclbtoris vocintis nepo- 
te hoccafu,&cxdilpofitionciurisduih$. Aucexciu- 
fio ceiHcoris no caulatur ab ipfa tfmacipationc, i qua 
caniiturcxclufio I. puta ii m cuencum cmacipationis 
noncxcludiruri tellatorc,fcdcxpr5tcfitionc,& mnc 
fiUo cmancipato pr.rten to fiiccurrit pritor . & ratio 
diuerfitatis cl\ , quia pnmo calu cmancipatio nedum 
habctpotcftarcm cxcludcndi a lcgc, lcd ciiam a tcfla 
lore , lecundo vcro cafu habet potcftatcm i icgc tan- 
tum , & idco Kicilius prouidctpnrtor hoc vhimoca- 
fufilio cmancipato, qnam in pr^-ccdcnti cafu ,arg. 
aacli.in fuccellione.Cxoramuilcfucccin 

Ncc oblbt vltimo loco d.LGallus.$.fin.quiailli 
tcx.rcfpondcas cx mcnte Barr.ind.Lj. num.19. qium 
rdponlionera Soci. indJ-j. fubtihtcrcomprobai ,& 
eftvcrarcfponlio. n" if ttt^J^ittL *X»< m f^tU»»-^- 

Ex pt ^d I €tii igitur conAat,opinioaun J*.iU.dc Ca^ 



(ho vcram non cfle , & proprerci ab ca ego etiam di- 
fccdo, & habcs etiam quod in cahi d- $ &quid !i tan* 
tum, non adinitcitur concurfus iniiituti cum fubiti- 
tuto,&ira cft pcrtranfcundum. 

1 0 Secundus principalis cafus cft, f in quo inftitutn» 
cum fubihtatoconcurrir.quandopatronus fuitinlU 
turus, cui datusfiiit fubftitutus vuJgaris, & inaliqua 
rcpropria grauatus, nani tuncipfc potcft dcbitam 
portionem petcrc.vtinftitutas, & reliquam rcpudia 
rc,qu6d traniit .id fubfticiitum. Cafus dl notabilis ira 
Lfi liberrus patrono.(f.dc bon.Iibcrt.Vcrum animad- 
ucrrcndum cft,qu6d liccth.rc fitcommunis opinio, 
camcn non videtur vcra, prout animaducrtunc Ripa* 
num. i J 7. & taf. fub num. f ^ . licrt iple communcni 
opinioncm fcquatur.ind.Lj.ff.codcm, &Polit.in tra- 
<fla.fublhc.in matcru vulgaris, inquiatocaluquarti 
dTcChiSjqui moucntur his rahonibu$:& primo, nam 
ibi parronus inftirutus confwjuuiir lc^inmam ex re- 
mcdio dccicti, & lic cam con(cquitur k pritorc ran- 
quam paironus,& non tanquam h.rre$ inftitufus.Se- 
cundo.quialcgitima patroninon dcbctur llWiuro 
h9rcihtario.Lanc.$.c.vcl;iditur,& ibi Bar.lT.dc iurc pa 
ironac Tcrd6 & vltim6,quiapatronus non conlcqui 
tur lc^itimam cx tcftamcnti» , (eA ab intcftato, quod 
tcnct Bar.in Lpro h«rcde.$.j.ffdcacq.hxrcd.qui mo- 
ucncur ea rarionc: nam li Icgicimam ibi patronus ha- 
bcret cx teftamento,id dlcc contra rcgulas iuris com 
munis,cumquis non polTit propartc hxrcditatcm 
iubcrc,&pro partc nollc,vi in l.j.& i.& inl.licxallc. 
S. dc acquiren. hxrcd. ii ergo ibi patronus non un. 
qiiam h^res inftitutus cxtdlamcnto,fcd tanquatn pa 
tronus iion iurc hircditario,fcd ab intcftatoa pr.rio 
rcvirtutcdecrcti lcgihmainconfequitur, quomodo 
potcftdlcquodibi inftitucnscum iubfhtutaconcur 
rat? NccoDftatq>connirratadbon3tcftat(>ris, quia 
rclpondctur, quod lublhtutus non concurritcum pa 
trono tanquain cum infticuco , prouc loquitur hirc 
noftra conchilio, &ideocgoconcracommunemopi 1 
nioncm vna cum Kipa & Pohto icnco. 

1 1 Sed retenucommuni opinionequarricur, fan di- 
da Llilibcnu$pitrono,iocum habeat in filio?&com 
munisopiniocft, qu6dIocu habcat,dummododuo 
copulatiueconcurranc:idclt primo, q> habcat fubfti- 
cutum : iccundi , quod hrrcditas fit gtaiuia oncrib. 
alias ii no hal>cai lublhcutum, vcl li habcat & non lie 
^auatus oncribus , non potcft acccptarc lcgihmam 
& reliquum rcpudiarc . £x hac rcfolutionccommuni 
plures elidun tur conclufioncs :& cgo vt omnium co» 
rum quidrcaliancmatcnam dicuntura Dod^. vcra 
habcatur rcfolutio, omnc$difpatabo,& idco 

Prima cft.quandofihusfiiitlimphcitcr iusresin- 
1 1 ftitutus,&tuncqua:rifur,tanpoflitconfcquilcgiri- 
mam iurc narura: libi tlcbiram , & rcliquam hxrcdi- 
tarcm rcpudiarc ? Et in hacqu.Tihoficdu.r funt pnn- 
cipalcsDodhjrnmopimones, quariiprima cft,qu6d 
pollicfolamlcgicimamcapcrc, &rcliquum repudia 
rc, & iu rcnct Rom. in L).tC dc acq.haTed. &m Lvni- 
ca.Cquando non pctcnt.par.qucm nouillimc fcqui- 
turD.Fabianusiiircpciihone.-uitli.nouiirinu,in 1 1, 
qu^ftione. C.dcinolh.tcftara. & ab ifta opinionc non 
rcccditCoraf.inLh{rcs inftituto.C.dcimpub.&aiijf 
fubftitut.qui muiicntur cx pluribus. 

G X Prim6, 
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Prim6 , acdiiot infticutus potcft rcputliarc hxrc- 
ditatcm, ai:pctereid, quodhbiticbctur, Idcbicum. 
C.deli^cd.adl.lcdfilius mortuo)>atrc ccnlcturcrc- 
ditor lcgitini.T. quis impubcri. frdccollat. bo- 
norum.crgo filjus potcll lcguimain pctcrc tSc Itcrcdi 
t j utcm rcpudurc. Huic rationi rcTpondctuntiiam fi- 
liusnondicjtur propnciicvcrc crctiitor, adeoquixi 
pon comparatur crcditori, dcquo loquitur tcx. in d. 
Lvtdcbitum, quodprobaturfic. Namctia ptronus 
dicitur crcdifor dlc quarra; hbi dcbitf. Lfi patronus , 
in phncipio. ff. dc donar. &. nos vidcmus , quotl liccr 
patrqnusdicaturcrcditorlargc, tamcn no potdl rc- 
pudiarc harrciliutcm &peicrc quarum,niiiquando 
ed inllitutus,&iLitus cll lliblhtutus vulgariscu one- 
tc lcgatorup > « probatur in d. L li hbcrtus patrono, 
iunuo vcri!quidcrgQ.Pr?tcrca li vcrum cllet q> films 
djccrcturcrcditor in Iwcrcditatc patcrna pcr dictara 
Lvnicam.Cdc his, qui antc aper.tab.(cqucretur^ fi- 
Lus non poilirt inftitui Ldtcm rurc ftbriim liib condi- 
tionc potclUtiua; lcd conlcqucns cft falliiin.L ia dubi 
uri, & Liuus quoq; J^Jc lurr.iiiftu. crgo ^idltim cft ct. 
antcccdcns, &.'i:c quod fihus in lcgitima dicatur pro- 
ric creilitor . & hmc cftq» GloL coinmuniter appro- 
ata m L j . Cxic lur. & faiji ignor.dicit q> poft mortc 
Datris h^rcditas non dicitur cfcbiu filio, letl quali dc- 
bin , & quod cftcChis iuris computatur unquain lu- 
crum. &luncctjain «ft.q^dcrigorciurishcctcrcdi- 
lor alcnbcns libi lci;atum non pcrdat dcbiium, filius 
umcn pcrdcrct legicimam: quia non eft propric dcbi 
tor, fcd dc asqujtatc illud induciiur. gl.cft noubiUs in 
1 4 Lll quisicgatuni,in fi.tildcfall^T^Scs? lcgicima non di 
catur proprie dcbit.^, acciDictiodebiiuin ftriclc.pro- 
utars aiienu rignificat,prob*tur hac aha rationc, quia 
iidictltcdebita, fiims inlegitima concurrerctcum 
alijs crcdiioribus , iux. L priuilcgia. ti. dcpnuil.crcd. 
quod eft falium, vtinL Papinunus.Ji.quarta. tf. dc 
inofticteftam.prolutur. 
I j Sccundoprobaiiu.tlcgitimadiciturquoulxjjio- 
rum,non autcm quota iwrcdjtatis. Ll'apuuanus.f .4. 
^".dcinoL tcft. crgo videtur«}> filius polm lcgiumam 
acccprarc& hf raiitatcm rcpudiarc.& quod k-giciuu 
dicaturquota bonoru, n6autequotahzrcditatis,tc- 
ncnt liar.m Lcx facio.ft:de hxrcti inftit.Bald.in l.qiio- 
Ucs,Cdc h*r.inft.Iai;in autlunouilliina. C.de inoftic. 
ceftam.Cora£num.i+.&DcccoLi,inLhumanitati$. 
C.dcimpub.&ah}$ fubftit.Pau.I'icus,nti.48.& Ruin. 
nuin.16. in Ijn quanam.fl'.ad lcg.Falcid.& eft comu- 
nisopinio, iecundum i-crdinandumiicreng.jbifoL 
Z I .Bar.& Ale.\.in Lquiapotcrar. fllad TrcbeiLScgura 
in L j fi. nu in. n 7 .rtide hber.& pofth.& m 1. cuin pa 
tronus, nu.49.ftidcieg.i.vbicoramuncm opinionc 
circdicit, Alcx.in l.iu umcn.i.ii patroniis.tLad Treb. 
lai. in d.L Galius. f . ;. pum. 1 4. & in L pro harrcdc. ji/i 
quid tamcn.num.i I j£dcacq.bErcd.&communcm 
dI<;aiiirmatBoer.indeciLi4aium.i i. 

Huicrationi rclpondctiu, quod iegidraa prxtcr 
quim ad ars aiicnum dicitur c(Ie pars harrcdiratis, & 
i6iecundum quid dicitur porrio lucrcdicacis: tvndc 
procalubctlocum vtdciudicuim famtiia: crcifcun- 
d.r,iicut pro hfrcdiuic. La. f Ji quarta. ff. famiL cr- 
ciihvndcBaLinLnon cft.Cfim.crci(: &inLfiquisin 
f io.C.dc inoffic tcftam.& in rcpcti tio nc Lpaccr fiiiii. 



rrentacinqui; 

ff.dc inofhc.tdlam.dictt,qu6d pro lcgicima dacur pe*' 
ticio h.rrcditatis,im6 legtcimaiiicicur quoca h.i-rcdt-< 
tacis,&non quocabonorum, prout tcncntquamplu 
rcs Doct & hanc cllc: communcm opinioncm atccfta 
tur Corafin i.hxrcs inliicuta, coLfin. C dc impub.& 
ah;siubft.& iftara opinioncm fequirur Fcrnan.Vaiq. 
in tratt dc iucccft: crcat.hb.i. $. 2o.nu.i 1 o. cum fcq. 
& iixc opinio in pun^tto iuris mihi ctiam plus placcr» 
qux prooarur iuc rationc, Lcgitima cft rchnqucndx 
liruio inftituiionis, Itcq; vt valeat tcftameiicuin opor 
ter, quod fiiius lit l>.rrc» inltitucu!> in porcionc k-giti- 
ma.$.iiiud quoquc. Autii.vtcumdcappcllat. cogno' 
ljat.& h.rceftcomnuinr ^ , proutdicunt Alex. 

incunl1.70.vuL1.Lal.111 uirima. Cdeinoftic 

tcftam. & Ripa ui rubr.num.44. H^lbluto matr. crgo 
quin lic li.rrci pcgari non potcli. Ncc obftat quoiilc- 
guimadcixcm duiucio arrcalicno. iL L Papinunus. 
$.4. vndc taiis lcgiuma vidctur quota bonorum, qux 
incclligicardcdaclo.rrcalicno, & nonquoca harcdi- 
tatis,quxnonintciiigmirdcdudo.rrealicno.l.luMi- 
gnatunL $.bona.rf4icvcrb.lign.iunclaLliquislcruii. 
$.fi.ciim lo^ibus fequcntibus. rt:delcg.i.l.;.$.li hfrcs, 
{Krccpco fundo, &qux ibi pcr Do(fL ff. ad Trcb.quu 
rdpondctur,qu6dd.Li'apinunus,ioquitur qu6 ad ra 
tionem lcu computationem.quod fieri dcl>ct,cu quf 
ritur,an qucrcU inofticioli ccft.imciiciiocum iiabcre 
poftit ncc nc? namcum iurc ftiirum ad cxciudcndum 
inotHcioli tciiamcntiqucrcUm lufticcrct, qu6(i Hiius 
iubcrctquarram bonorum partcm quoquo ciculo.d. 
LPapioianus.$.iiquis morcis,&Lfi non mortis.ft^de 
inomciofo tcfta.(nimq-, opwrtcrer, vcfiluis plusqiur- 
taportioncnofcrrct ,omnia oncra ^>crpiius pr^lcai^ 
fcdctraxillc;, pcrfoiuille, &ideodictum cft^dctludo 
aTcaiicno&hineris impcnla, pra-ftaniiainlcgitima. 
Nccetjam obllaiqu6d Icqicimadicatur quaitapars 
bonorum.Lcumqna:ritur. Cdc inoftic tcftam.quia 
rdpondctur, c|) in iucmaurriaapipellahone bunurii« 
ctiamh^rcdttascomprcjieniiitur.l.namquod Si.fi.cii 
duabiuicgibuslcqucnab.£ adTrcbclLvbi pcr Bart. 
Alex.& aiios.Prxterea didialx'umqu.tritur,loi]uitur 
co temporc quo icguima quoquo ticulo relinqui po- 
tdat, prout ioquitur d.i.Papinjanus , hodic lccus , ciE 
icgitmu cjtulu untum hxredicatis rclinqui polii t, 
qucxi lcgicimalicquocaiu:tcdicacis,probaturinLlci- 
mus.in prin.C.de inoftictcftam. 

1 7 Tcrno mouentur.tFiiius rcnunciando hzreditari, 
non ccnfetur rcnuncialle icgitimx, nifi hoc cxprdse 
dixcric.l. ii quando.$.& generahtcr.Cdc inoftic.tcfta. 

1 8 Huic rationi relpondetur, t verum no dlc iftud, qfi 
fiiius vniucrlahtcriixrcsiaftuuitur, na tucrcnuncia- 
doiurrcdirau, diaturctulegitiin; rcnuncialIe,pro- 
uc tcncnt Sod.in dJ.j. & antc cu ita tenuit Cyn.in d.I. 
hxrcs iniiicuta,qucm rcfcrt & fcquitur i'au. dc Caft. 
in l.j.ft:dcacq.ha:r. & hac cadcm opinionc lequuntur 
Ial.ind.auch.nouilIima.in prin.Corai. nu.ii.in d.Lhq 
rcsinftiruta, Scgurain Lcu patronus, nu.49.ft.dc ieg. 
1.& Fcrn3n.Valq.in tradi.tUr fucccft^crcat. hb. j.§.i 1. 

ip mun.ii7.infi.t& hutccft,qU(Klli fihus repudut h^- 
rcdiraccm retenuiegicima. lubeturproadcuncc, & 
dliurres inlolidti.i(a linguiaiiccr voiuit BaLin d.$.hx 
rc3infticuu,quc ibiicquuncurFuig.Pau.de Caftro& 
thj Doct& ficit pro iupradiCia opiniunc \vxc ratio: 

Rcnun- 
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Rcnnnciado h^rcdiratis fimplicircr fadla , toram 
hircklitatcm trahcndaclU.coniundim.ff.ilc Ic^.5. 
iM^uio. tf;dclcg.z.I.li plunbu$.fidclcg.j.&l.rccon- 
iunch. ff.Ac lcg. 5 .fcd Icgitiin.i cft pars hxrcdi tjtis.l.ll 
<juisinfuo.I.cumqujrrinir,<?cl.p.ircntibus.$.fin.C.dc 
tnothc tedam. trgo renunciando Iwrcs hxreditati , 
ccnfcturctiam lcgirimf rcnunciaflc. Nccobltard.J. 
lo&gcneralitcr, fpcrqncm mulri contranam opinio- 
«cm tcnent.quiarcfpondcrunibienim filius in mino 
ri porrioncquim lcgirima inlhtutus fuit.ncc (vt Do- 
^rcs falfo opinanrur) rcnundamt harrcditari ,aut 
iucccnioni patrisdcfuni^i, fcdagnouit porrioncni 
fibi rdicbam, fccuritatcmque hircdibus fecit , idcll 
litcras, quibus fatcbatur fc rcccpillc id quod libi rcli- 
£tum fucrar dcdit: quo cafu licet pcr hoc iurc ftorum 
vidcrctur tcftamcnrum approballc.ficq; ncc rcllamc 
tudcinccps impugnarc, nccpluspetcrcpolIct.l.pcn. 
& fijr.dc inoftLtcftam.Lparenribiis. C.codein.ramcn 
iure nouopcr d.$.&gcncralitcr,induc1um fuit \T tali 
cellamcnti approbarionc n5 obftarc pollct adhuc pc- 
tcrclegirimxfupplemcntum, nifi&t.ili fupplcmcn- 
conominatim renuncialfct , &ifte cft vcrus intclle- 
&us,fccundumquemibinulla fuit rcnunciatio io< 
tius hircihtaris,neceriam partis ipfius. 

Qnarti moucntur. 5i verum eilctfilium no pollc 
legitim.im capcrcj&harreditarem repudiare,(equcre 
tur,qu6dlcgirima aufcrri pollcr per huncmodurn: 
fcd confcqucascftfalfum.quialegirima cft dciure 
naturali , & pcr confcqucns toUi non poteft, vt not.in 
Liurafanguinis.fr. dereg.iiir.crgo falfum cftcti»m 

% I antecedens.Huic rarioni rcfpondcrur, f ncgando lc- 
gitimam cflcdeiurc naturali introdudam: cumfi 
vcritatem amamus, illa introdu^cft dc lurc narura 
b,ciuili rarionc luadcntc,j)rout notanter tratlit Fcr- 
Jian.Vafquius in tra;fL dc 1 uccc(l.'crcat.lib. j i o. niL 

iz ipS.&hinccft, fquod perftarutum potcft tolli lc- 
gitima,proutcftcommunisopinio, quam tcnctPau. 
Sc Salyc. in d.auth. nouilfima , Dyn.in cindultum, de 
rcg.iur.in 6. Cyn.in Llancimus. C.dcnupt. Bart.Pau. 
dc Caftro,& ImoU in l.Titio centum.J.Titio gencro. 
ff.dc condi. & dcmonft. Ang.in $. jjn Aurh.de harrcd. 
& FalcirL & I n d.l. Papi nianus.$. q uana. A b b.i n c. Rai- 
nurius, cxtradctcftam. Dcc.inLiurafanguinis. ftide 
rcg.iur.& Ang.Imola, & Alcx.in Lquod dc bonis.$.fi. 
ffjid lcg.Falcid. & K.TCeft comunis &recepra Scribc- 
tium lenrentia , quam ctiam confulendo fcquuntur 
Alcxan.in confi.7 j.Ub. j. Ang.inconlt. i j.&in conlL 
349.0ldradusinconllt ^ y.Ioan.dcAna. inconfi.4. 
Dec. in conli. 1 9. num. 5. & in conli. y 1 J. & Corncus 
in conli. i j c. Ii b.j.in confi. a i o.lib. 5 .& in ConlL 1 07, 
lib. 1.& Bal.in conli.6 1 .& 407.V0L;. 

X J Quinto & vltimo ali js omillis inouenrur.tDc le»i 
timaomnconusrcijcitur.Lquonianiin prioribus.Cl. 
-de inolHc tcftani.mod6 fic, li vcrum cilet quod filius 
volens lcgitimam, aUam partcm ha-rcdiratis repiidia 
xcnon pollct,fcqucrctur, qu6d in lcgirima onusim- 
ponipollcr,namvidcturonus, quodfilius cogator 
ftccipcrc h.rrcditatcm , ii vclit lcgitimam. fcdconfc- 
quens eft falfum.ergo fiilfum cft ctiam anicccdcns,& 
Conlcqucntcr.quod filius cogatur horrediratem acd- 
pcrc, livclitlcgidmam. C^tcrum&haicrarioniro- 

t^tpondctun fnam onus, quodfiliusuiuitux impUco- 



turoneribus hzreditarijs, cftonas ei(narurarci,& 
idco non rcijcitur,quia non cft forcndus, qui emolu- 
mcntum velit hxrcditatis , onus autcm recufer.Lvni- 
ca.$.his ita.C.dccaductollcn.& cum patcrfamilias fi 
nuUum inucnirct hTrctlcm iniuria aftcilus vidcrc» 
iur.$.j.lnftic qua: in frau.crcdit. & L& quia hoc fr.de 
intcrrog. adio.ccrtc nullus cft, cui minuv harrcditato 
rcpudiare patns.^nita lcgitima pcrmittc.iduin lit, 
quimipfinlio.idooqueohmeratpatrihzres necclla 
rius,vtabhxrediratc parris fccxplicare nonpollcc, 
eti.im fi legirimam quoqucvcllct omitterc.Lmfuis. 
ff.dc hbcr.& poftIiuin.Prxtcrc.1, cum ifte filias fucrilj 
vniucrfahter nzrcsinftitutus , iibi non dcbctur legi« 
tima, &idcoin cafunoftro non habci locuindiua 
Lquoniam in prioribtis. 

Etcurafupcrioropinio nullanitatur.necratione, 
nec lcgc,cui commodc rcfponderi non po(Iif,ideo al 
tcraeftopinio ('uperioricantraria,&lic nlius non po 
teftaccipcrc lcgitimam, &ha:retliratcm patris rcpu- 
diarc&hxccftcommunisopinio, quam rcnetCvn. 
Rayncri us, Bald-SalTC. A lcx. I u Ig.Iaf & Dcc. i n l.h rrcs 
inftituta.C.dc impub.& alijs (ubftitut.Bar.&Alcxan. 
in Lquia poterat.nlad Trcb.Bar. in Lgerir, & in 1. pro 
ha:rcdc,in !i.fcruos.ffIdcacqiuren. ha:rcd.Bal.& Pon* 
tan.inLvnica,in vcrllquo ad primam.C.quando non 
pct.part.Abb.in c.Rainutius.ad fin:, extra de tcftaiiL 
Pau.dcCaftro,&Pontan.inl.j.ff.deacquircn. hrrcd. 
Bar. Alcx.Rip.1, & Soci.in d-L j.tTcodcm, de vulgari & 
pupiLfubftit.Ang.in confi.8 1 .& Fcman. Vafquius in 
traitdefuccdrcrcar.lib.i.f. lo.num.i r i.&abifta 
communi opin.in iuihcando,&confulcndo nullopx 
£ko cft rcccacndum,qiu; prcbacut his rarionibus. > 
1 5 Primof hodic lc^itima dcbctur iurc inftimrionts, 
&(iciurc hxrcditario.$.aliud, Auth.vtcum dcappcL 
cognoC fed quis non pot partem hrrediuris rcpudia 
rc, & partem acccptarc. I. j. & i .(r.dc acq hxr. crgo fi- 
hus non pot lcgitiinam accipcrc,& rchquam partem 
hxreditaris repudiare.Ncc oDilat,fi dicatur,q> fauore 
filiorum eft inrroduiflum, q> lcgirimaiureinllirutio- 
nis rchnquarur, crqo non dcbct in cius odium rctor- 
qucrL L quod fauorc. ff. dc lcg. & hinc eftq> lcgitiina 
iureharralitariodcbetur.vbi j^ptuf de fauore filij,li- 
curagitur dc incommodo, Bart.in L fi arrogator.ftdc 
adoptio. & idco eft,qi li lcgiiima Ut rcli(fla titulo lega 
ti, fiiius pot eam acccptare , & ceftamentum erit vali* 
dum.nec ip("e hrrede repudiantc tenebitur acceptare 
rciiquij, BaLin Llcimus. Gdcinoffi.tcft. qiuarclpon- 
deo,q> imohliusomninoinftituidcbctin lcgirimi, 
& ilia rchnqui debcr titulo inftitutionis, & fic iure h; 
rcditario & nuUo modo relinqui pot titulo l^ati . & 
ratio cft,quia honorabihor ntulus eft, titulus inftitu- 
rionis,{^ lcgati:&idco lcgando lcgitimam.df ficri in- 
iuria fiuo, vt probar tex.in $.cf terum.Auth-vtcum dc 
appelL cogno(i:it. ncc(^ filius acccpcando lcgitimam 
cogatur hyrcditatc ctiam acceptare,e(t id i ncomodij 
c6liderabile,cii licexnariira rei: ni non cft fcrcndiis, 
qui vulc h^rcditacis cmulumccu iubcre , onus aiit re< 
cularc.d-Lvnica. $.isaut.C.dc coductollcn.&permit 
tendum non eft filio patrcm iniuria alficcrc, quod cf- 
lctfiagnitalcgitinu h.rreditatcin rcpu.liare polle:, 
cum patcrfamilias nuUum habendo h.Trcdem iniu- 
ita atnci chcacui.$. j.lnlbc qua: in fraud.crcd. 

G j Sccundo 
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SccunHo mouenrur, nam fi filiusagnita lei;itima, 
I«rc<iiuicm rcpuHiarc portct , lccjucrctur , quod tc- 
liator pro partc dcccilcret tc/lani$ , &pro partc in- 
lefbtus . fcd hoc tUccrc cft abfiirdum. I. lus noftrum. 
ff.de rcg. lur. ergo abiiirdum cl\ ctiam tiiccrc, filium 
poirc lcgitimamconfcQui, &hxrcdKatcrcpudiarc. 
Ncc obitat li djxcris,quod hoc proccdcret.quando fi- 
lius lcgitmiam vcllctex tcftamcnto, fccus ii ab intcfta 
lo: qmardpondco quoil in cafii noftro non potcil 
filiusab intcrtato lcgitima confcqui. &r3tiodt,qaia 
quamdiucfHocustcllamcnto.cclIatcaufa intcaati. 
Iqiianidiu.la i.flidc acq.hircd. 

Tertio&: v^ltimoaiijs omiflis moocntur. Si in po- 
irilatcfilij dlct rcpudiarchtrcdiratcm , &acccpraro 
lcgitimam,fcqucrctur,qu6d patcr non pollctdarc 
fubftjtutura vuigarcra filioctiam inlcgitimx lcdco- 
fcqucns cft fidfum. i.(i pofthumus. $.quod vulgo , vbi 
not.Alcx.&: in 1. fi hlius hircs. ff.dc Iibcr.&. pofthum. 
&eftcommunijopimo,icCHndum Fcrnan. Valquiii 
in tract.dc fiiccc(i;crcat.lib.j.f i o.num.4 1 1 .crgo hil- 
fum cftctantcccdcns.&rconfcqucntcr, 9>in potcfta- 
te filij fit hxreditatc rcpudiarc, & acc^tarc lcgitima. 

Etcgoaim haccommuni opinionc pcrtranfco, 
quam eiiam confulcndolcquuntur Pctrusdc Anch. 
in confi.ji j.Pau.dcCa/ho inconfi.aj a.Aicx.in con 
CL7 j .lib.j.Arct.in confi. i6o.Soc.in confi. 1 joA Ma 
rian. Soc1.1un.incoHfi.7z. num.(J9. voi.;.& moucor 
hac rationc. Filius iimphcitcr Itrrcs ittlbtutus,aut le- 
gitimam vuit habcrcab intcftaro , & rcliquam lixre- 
ditatcm rcpudiarc.^' tunc non potcft, quu quamdia 
potcft cx tdhincnto adiri iifrcdicas^ab intcftato nor» 
dcfcrrar.d.l.quamdiu, iaa.flidcacq. h.Trcd.Autcara 
haberc vuit cx tdhmcnto, & tanc ncq; ctiam potcft, 
ne fequaturabJiirduni.quodfcftatorpro partcdcce- 
dat rcftacus, Sc pro paitc mtcftatus contra rcgulain ia 
riscommunis.l.iusnoftram.fi;dcrcg.iur.Nccobftat, 
quodfifihos implicaurinuitus oncribus hxrcdita- 
fj>s,dicatur onus:quia iftud onus non rcijdtur, tu 
cft cxnaturarci: tuctquiaaicgitinuiliutionusrcij. 
dtur, p quod olim tcftm potcrat cucrti per qucrda, 
fcupcr contratabuLis , lcu pcr ius diccndi niillum, Sc 
non illud onus pcr quod oJim nullo moiio rdbmcn- 
tu potcrat cucrii.iuprobatur in Lquoniam in priori 
bus.C.de inoffi.tcftam. pcr qucm tcx. ita tcnct Ferna- 
dus VaCquius 10 tra^itdcfuccca.crcat Jib.;. $. i ojwim. 
I77.&:eft vcra opinio, fcdohmfihus vniucrfditer 
hxrcsinftitutusnon potcrat tcftamcntum vilomo- 
do,iiecpcrqticrclam , nccpcrcontrarabulas.nccpcr 
lufdiccndi nullum cucrtcrc , n noriinmi iurls cJh cr- 
goq-filiusoncribus hxrcditarijs inuitusunpiicctur 
in nofti a qua-llionc non rdjcitur k reJbmento. 

X6 H«c conciufiotproceditctiam, quando lumus in 
caulaintcftati, proutnotabilitcr tencr Abb.ind.c 
Rainutius, num.iS.cxtra dctcftam.qucm (cquitur 
Alcx.in d.l.quia poterar.fr. ad Trebcll.& in conJil.7 ;• 
lib. j. & ab i(ta opin.non reccdunt Rip, Soci. in d.l . j. 
^qux condufio probatur hac ratione . Lcgitima d ici- 
rurquotahxrcditatis.|.fcimu$,inprincC.dcinofhc 
rcftam. crgo non potcftctiam abinrdlatoacccptare 
lcgitimam,&: rdiquum repudurc.Lj.cum ibi notaris. 
ft.dc acquircn.hxrcd. 

»7 Secuoda conclufio eft , t quando filius habet fub- 
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ftirutum vulgarem, &fj»ecificcgrauarur dare rcm ali 
quam propriam ipfius lilij. &• in hai; quxftionc omit 
U ililputatioiie concludcndum c(t, fihumpoircac- 
ccptarclcgttimam,&rcliquam hxrcditatcm rcpi*. 
di.uc. quain opinioiicm tciicnt Dar. Alcx. laf Soci.fic 
Rip.i indJ.j.fticodcm, dcvulg.&pupilLl'ubft.Ii.irta« 
Lgcrit, & in Lpro hxrcdc.$.j.ft; dcacq.hxrcd.Alcx.in 
d.l.quu potcrar. B.il.Pau.dc Caft.& ali j Doci.in 1. j .C 
dcimpub.&alijslubft.<Sc Ang.inLfipatcr, circapcn. 
vci antcpcnult.coLC.dc inft.& fub(t.&eft communtf 
&:rcccpta Scnbcntium (cntcriam , quam ctiam con- 
fulcndo lcquitur Pau.dc Caftro in conii i j j, Et mo.. 
ucntur ifti ad idihccndum pcr tcx.in dLil libcrtus p» 
rrono. quilic^tloqiiaturinpatrono, habct etiam lo- 
cumin hhofainilias : tumqnia fi pcrmittiturpatro- 
no acccpurc lcgitimam &rcpudiarc hxrcdiiatcm, 
quandohabct lubftitutum , &grauatur inaiiqua re 
propruiplius, tanto magis id pcrmittitur filio, cum 
patrono Icgitima non tanium dcbcatur, vt filio, s;lo£ 
iu Lli quis lcg.itum.fLdc faliin princtum ctiain qui» 
infiliovidcturmihtarc ratio, proptcrqualc ("undat 
dif^us tcx. m vcr(ic. quid crgo. nam tcx. ibi (c fundat 
in co, quod fuit datus patrono fubftitutus vulgans,& 
fucrat grauatus patronus oncrc lcijatoram. qiix ratio 
multo magis miUtat in fiho.cui magis dt dcbiia lcgi- 
tima.ilgloLin L(i quis lcgatum.tum ctiam,qiiia valct 
arg.dclcgitimaparronrad lcgitimamfihj, Lfi. Cde 
inoHictdbm.Nccobftat.Jipnmodncris.fccundura 
Salycct.quicontrarium tcnct.in Lquoniam in priorp- 
bus.C.dcinoffi.tcftam.quod tex.m d.Lfi Iibcrtu s , lo- 
quitur in parrono, cui non dcbctur lcgitiina lurc in- 
ftitutionis,fcu iurchxrcditarioJ.fi finc.f exdudirur, 
&ibinotantGL&Bar.ft:dciureparron. fcd hliode- 
bcttirlcgitimaiurcin(htutionis,&iurc lixrcdiurio, 
mcnto vidcturquodahuddiccndura fitin filio, qua 
inpatrono. &quod fitditfcrcntia iiitcr patronum 8c 
liUmn, allcgatur gLm Lj.C. dc c6trarab.lilw.quia rc^ 
ipondctur, q> imo ratio per quam fe fundat tcx. in d. 
Lli h bertus,loai m Iiabct c ti am i n filio, p rou t fu p I a di 
»rau$.Necobftat quod lcguima, qu.T dcbctiir patro 
no, aondeberur lurc in(btutionis& iurchxrcdita- 
no, quiarclbondco, quod quando patronus in por- 
tionc libi dcbita cft h.ircs inlhtutus , runc illam por- 
tioncm patronus tanquam hxres cofcquirur, vt pro- 
batur in d.ji.cxcluditur. & hinc cft, quod quando pa- 
tronusnullumiubftitutum vulgarcm lubct, ncceft 
grauattts oncre lcgatorum, non potcft rcpudiare h«- 
rcditatcm dcdudia lnTttima.d.L(i libcrtus. 

Ncc ctiam obftar Jccundo &vltim6, fidixerisfi»- 
rundum Pctrum de Ancharano , qui opinionc Salyc 
icquitur in confi.ioi.qu6d idco ibi crat illud in d.LII 
libcrtus patrono , quia non erat inucntum bcncHciu 
L om ni modo.C.dc i noftic. rcftam.& dcdarat Bano. i n 
Lcxcu(jrus.ff!(i quis omiCcau.tdbm. & idco no vid»' 
turquod habc.irIocuhodicd.Lfiltbcrtus patrono, 
& pcr confequcns nullo modo potcft patronus,& pa- 
ri modo fihush.Trcditarcm rcpudiarc.&pctcrclcgi- 
timam, feu (upplemcntiim lcgitimx.$.fcd noftra.Ii> 
ftic defucccdJibcrror.Rcfpondctur qu6d bcncficiii 
d.Lomnimodo, &d. Si.fcd nolira.non dcbcromiiino 
derogarcprouiJioni pofitxind.L(iiibcrtus, cuindi- 
iUiuranon loquantur,quando patronus fcu fihus 
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(Iint vniucrfidcs h^reHcs inflinjo,&: illjs ditus cft vul- 
garisfubftimms.&proptcrca nondcbcnt corrigcrc 
<i.LiI libcrtus , arg. Lpr^cipunus , cum vul^arib. Ctie 
appclL & lic vidcs non obilarcid > quod dtcant Saivc. 
icrct.dc Ancli. &jdeonoa cft djlccdcndum 2k com- 
muni opinionc, cura qua ciro oinnino pcrtranfco . 
%t Teniaconclulio c(t, f quondo fiiius habct fubih- 
nitam , & cft j^rauatus legatis Sc non rci proprig ip- 
ftus, &:inhoccalu communircrconcludunt Do£:l.in 
locis pr.callcgati$ , hUum polle lcgitim.imcapcre, & 
hxrcdicatcm rcpudiarc.& mouetur pcr d.l.ii libcrius 
patrono.induccndo cam prout fupra indutla fuit.cft 
Dcnc vcrum , quod Salyc& Pct.dc Anch. contrarium 
in fupraditfhs locis tcncnt, &tacitcidcfcntircvidcn- 
tuf Bar.in d.l.j.num.i7.&ibi Soci.& Arct.Cyn.&: BaL 
in d.Lharrcsinftituta, qui moucnturhacraiionc. tex. 
in d.l.ii hbcrtus patrono , proccdii ac ctia dus ratio , 
quiidacus crat fubfticurus&grauatus crat lcgatis» 

3u i bus (olu cis non rcma ncbat i n tcj^ra lci;i ri nia , Pau. 
cCa(hin d-Lfi hxrcs infticuta , & Bal.in d.l. vnicx C 
quando no petcn.par.fed lK>diccclIat hxc ratio , cum 
omnc onus vlquc ad lci;itimam rcijciatur. d J. quonii 
inpnoribus. crgoccltaredcbctcnamdifpolitiodJc- 
giu. i.$.fin.&ibi Bar.fI'.dcdonat.Comprobaturhxc 
ratio ibi, duo copnlatiuc rcquircbantur, qiiod habc- 
tct fublhtutum, & gt au.itas ellct rci propri.c: crgo al- 
tero ccirantccdlire dcbct ccia difpolitio,arg.L(i hp-c 
di plurcs.C.dc conch t.i nftitut. & l.fi is, qui duccnta.$. 
irtru.& ibi Bar.ff.dc rcb.dub.& ratio diucrlitatis intcr 
cafum&cafumiftaconfidcraripotcH: nam quando 
filius fpccificc gr.iuaciir d.irc rcm aliquara propriam , 
tanclcgttiinampcKcftcapcrc, &hircdjtatc rcpudia- 
rc,nc filius contra votum fuum,vd patronus cogatur 
carerc re propria, & ita ioquicur tcx.in d.l.li hbcrtus. 
Bcc tuncconiidcrattir, an lcgidma rem.»ncatintcgra, 
Yci non, & fic in hoccalticelTat fundamctum l*ctri dc 
Ancliarano & aliorum. qux ratio ccllat, quado impo 
niturgrauamcninrcbus hzrcdicarijs , feu foiucndis 
<lc fublbntia dcfundi : nam auc fihus conlidcrac h.T- 
rcdiutcmcflcdamnolam, &nihil ellein bonis vltr* 
zsalicnum. &tuncpotcftcam rcpucharc, cuperhoc 
nullumconlequatur damnum: nam li adirct, lcgiti- 
niam rctincrc in prxiudicium xris alicni non |.x)llcr. 
Si vero confiderat cam dlc lucrofiira, & tunc dcbct ca 
•dirr. vcl li dubitac, potcft ancca ddibcrarc, vel confi- 
ccrc iniiccarium, & cuni hac poftcriori opinionc ego 
pcrtranfco,quam comproi>o hoc fimdameto . Hoaic 
legitima dcbcturiurc hxreditario.$. illudquoquc» 
Autii. vt cum dc appel. cognof crgo no poccft cam ca- 
pere & rdiquam partcm iixreditatis rcpudiare.Lj. 
tc i.ff!dcacquir.h.Trcd. 
xp Quarta & vltima conduiio cft , f quado inftitutiw 
iiliushabcciiibftitutumvulgarcm.fcdtamcn non cft 
oncratus Icgatis: vd li eft oncratus lcgatis,non liabct 
fubftituturn vulgarem: &hoc cafu in fupratUcfislo- 
cis communitcr concludunt Doctfilium no polli: lc- 
gitimam capcrc, & li.Ttcdiiatc rcpudiarc, & hxc con- 
dufio probaturper tex.in d L fi liocrtus patrono, qui 
tex.fbrmalitcr loquitur, quando quis oncratus eft le- 
garis, &n6 habct fubftitutum vulgarero, & probatiir 
ctiam hac rationc tex.infLLfi libertus, loquitur,qua- 
flopatronus habct fubftitucu, &onetatuseftreipro- 



prix , &cft cxoibitarusaiurecorinntini, cura adrait- 
tatconcurllim inftituti cum fiibHituco,contra I.qu.i- 
diu, laj.fildcacquir. hxrcd. cr^oelf mtclhgendiisin 
proprijs rcrminis ,& nonexteadeadus.c.quxaiurc, 
dc rcg.iur.lib.6. 

30 Terrius principalis cafuseft^fin quo inftinitus 
ctim fubftituto conctirrit,quando irt vnaparcc pure , 
in.iliapartcfub cnnditionc fuit inftitutus, &inilla 
conditionalitcr rclitfta datus cft fubfticucus vulgari. 
tcr,incafuconditioni$defidencts: nam in hoccafu fi 
deficiacconditioconcurrcrcpollimt. I.lifclblum. ft! 
delixrcii.inftit.& l.cumhan^^s.ji.fi.frde.icquirJi^-rcd. 

5 1 Qtiartus&vlrimu$princip.xlticai'uscft, tquando 
teftator inftituitTiuura in ccrtapartcfab conditio- 
nc, fi naiiis cx Afia vcnerit: & in cadem partclit infti- 
tutusfubalia conditionc, nuta fi Impciator vencrir 
in Italiam, & in cafu huius fccundxcondjtionis dcli- 
cicntis Mfuium vulgar itcr fubftituit : nam fi eucniat 
primacondicio,fi naiiis cx Afiaj fecuda vcro dcficiat, 
tuncinftitutuscum fubftirutoconcurrit in c.idcpar- 
rc, quia vtcrquc habet mctem teftacoris.ita tencTRa- 
phad Cuman.in Lquamdiu.b j Jfdcacquir.hxrcfL & 
in I.fiplurcs.trdccondic. inftif.&probatnrarg.d.l.fi 
tc foiura . Vcrum Soci.in d.Lj.vidctur contrarium tt^ 
ncre,pcrtcx.ind.Lfitcfolum, cum licinduccndo.ibi 
dicitur, quod fi quisAieritpureinftirutus, &dcinde 
in cadcm partefubconditionccum darioneiubftiru. 
ti, primiinftimtio prxualct , &ddndcibi huiccafui 
xquiparatur, quando quis fiierir primo loco eria con 
dicionahter inftitums, qux purificara ftiit : crgolicct 
&(ccunda condirio dchciat.non ddjct fubftitutus 
admitri , & fic ifte tex.eft contra fupradiiftara Cum.i- 
nicondiilioncm, contraquam cgopcrfupradichim 
ce.x.etiam rna cum Socino teneo . 

1 Teflamtntum , an fumtre pofjit viret i fecundograiH 

fubflitHtionis exprcffa.& nwn.^, 

2 L,non putakU.S.a frmo.jf.de bonor.pofftff. contra tJtb. 

declaratur . 

3 Tendtre dicitur lUud , tjuod renlt accefforii ad aliud , 

&abeo velut principali fumit effefJum : & caffato 
ipfoprincipali, ccffatur & accejjotiKm^ . 

4 I^atiodiferentntinter prtteritum exiflenteminpote' 

flate pjtris,enancipatum,& poflhumum^ . 

6 Teflamentumton fumat yires H fubftitmtione, quando el 

fa!3a fuU,quiin(iitutusnmerat . 

7 SnbHitutionian ftt locus , fi inflitutus in primo j^adu 

potefttffe h/tres,fed non eodemmodotjuodefunQus 
■voluit, rtquia futt inflitutus fuusTeinecejfarius, 
fcd in tempore monis reperitur emancipalia,yel ma 
numi/fus.&num.i 

5 Emancipatus in fuccelJione ex ttflamento non habet 

fuitattm^. 

9 Emancipationis <Jr patrix poteflatis fublata efl differen 

lia ab inteftato , fecus e.x teflamcnto . 

10 Emancipaius nen gaujet beneficiol.fin. C. derepud, 

hdtrcd. 

1 1 Emancipatus non tranfmittit iure fuitatis. 

1 2 fmaiicipatus non babct fuitatem^ , 

1 4 Teliamentum , ati vires afti*mere pofit i tscita rulza- 
ri comprebenja ut exprejfa puptUari , pupiUo puft 

mortem 
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• piortem teflatorU decedente fine aditione ex pritno 
gradn . 

X 5 Vliiato exprrffo , tacitum etiam , tptod fuh exprejfo m. 
clkdituf, vitiari neceffe eji . 

16 Dcclarjtio di(3£ reguLc . 

1 7 L.ntqke.nJ.fi/i.f.demiHt.teflam.declaratMr. 

1 g Skhflilutiis,an ex tacita vulgari adniittatur,pupHlo ha 

yita teflatoris decedente_^ . 
IStVerba, quando aliefuo modo pojfunt impropriari , & 

adjptari, nuutfuam referuntur ad cafum, inquo di- 

Jpofttio nonpojfu fieri, feu inutilis effet . 
10 l,fi fattr, in prin.iunQa l.fequenti.ff.de capt.^ pofUj, 

reuer.declaratur. 

2 1 Expreffo vitiato , mn ritiatur tacitum , fi non acceffo- 

rii ,fed Aquiprincipaliter vcniat . 

22 Subflitutut, anex tacita vulgariadmittatur ,fi pupiL 

laris fu faOa ventrt, & non nafcatur . 

C A P. X 

; X fupraciidhs remanct ocpedicus iftc pri- 
mus cffcdus, & idco immcdiarcad fccu 
di cfFcdus dcclaracioncm condcfccndcx 
Sccundus igitureffcdus vulgaris fubiti 
tutionisc(l,quod tcftamctumpotcft fu- 
mcrc cfJcdum ab illo fccudo gradu. L j . m n.fTdc libk 
&polHi. Vcrum, vt omnium corum, C[ux circa hunc 
efTcifium a Dodoribus dicunrur, vcra& ciara habca- 
tur refoluticift^ difpurandx & rcfolucndx funt con- 
clu(ioncs:& prima clt,an & quando tcdamcntum fu- 
mat cffcdhimalccudogradu fubfhcutionis x-ulgaris 
exprcflx ? Sccundacfl.qi ii inftitutus in primogradu 
poccfl cllc hxrcs,lcd no codcm modo.quo dcfundus 
Toluit.quiafuicinfticuiusfuus, %-clnccclIarius,fcdin 
tcmporc morcis rcpcricur cmacipatus, vcl manumif- 
fus^an fitlociisfub(Htucioni.>Tcrcia cft, an rcftamctu 
vircs aflumerepodic a tacita vtilgari comprchcnta in 
cxprcfla pupillarj, pupillo \x>([ morccm tcllacoris dc- 
ccdcncc,lincadicioncaiprimogradu.'Quarcaelhaa 
admiccaturfubfticutus cxcacitavulgatipupillodccc- 
dentc in vita tcftatcris ? Quinrj Sc vTtim.i cll,an li pu- 
piliaris (it fada vcntri .idmictatur (ubditutus cx taci- 
u vulgari,non nato veatrc. 

Circa prim.am conclulionem, ex mcntc Barcan Lj. 
num.iS.fT.codcm, dc vulg.&:pupiLl'ub(l. t liuo prin- 
cipalcs func confidcrandi calus , quorum primus cft, 

3uandoprimusgradusnon habot eflccVum propccr 
efe«flum concmgcntcm cx parccinfticuctis.& in hoc 
cafu conclufiuc proccd^do dift tnguendum eft, qu6d 
autillcdcfcd:usfliic prxtcritionis, vcl cxh.xrcdacio- 
jiis: & cunc fi lilms in pacris pocdbicc coftitucus 3l pri 
mograiiu inftitucionisprxccriius,^leci"ido vcr6gra- 
du cxhxrcdacus fui r,CL-ilamcntum fumtc vires a lecu- 
do gradu , & fic .ab cxprcfta (libfti tutione vulgari , tta 
probat tex.in 1.-) .$.fi. ftldc Lb.& pofth. ii ver6 ^fthu^ 
musiprimogr.idupnctcritus,ifccundo vcrogradu 
.exhTrcdatusruit,&eotemporcnalcatur,quoaljquis 
cx inftitutis viiiit,& tunc tcitametum ab cxprclla vul- 
gari fubftirutione vircs non Itimir.Lnam &fi fubcon 
ditionc.$.fi.fr!dciniufto,nipto&iirito tcftam. quod 
fccuscft, quandopofthumusaprimogndii prxtcri- 
tus,i fccundo cxhacrcda(us,&antc lutiuitatcm poft- 



humi dcccdant inftituti inprimo gratiu hxreditare 
non.iditapcr cos,namtunc fccundus gradusiquo 
exhxrcdatusfuitpofthumus, valct& tcnct, &fic te> 
ftamentum ab iftaexpreilafubftiturione vuigari cfTe 
Oxan ('umic.l.j. $.fi vcnter. ff.de ventre tn poftclll mit- 
tcndo. Si vcr6 (ilius cmancipacus dprimo gradu pra> 
tericus , i f ecundo gradu exhxrcdacus fui c , & cunc fi 
infticuciinprimogradu, viuunc, ccftamencum non 
2 fumic vircsifccundogradu.l.n6tpucauit.$.iprimo. 
ff.dc l>on.poll.concra cabuLqui tex.fccundum Oar.lo- 
quicur in filio cm.incipaco, quod probamr his ratio- 
nibus, & primoillc.^.poficuscll in cicdc bon.polIelL 
contra cabuL qux principaiiccr fiiic a prxtore inuen- 
ra in bcncficium cmancipati omni auxilioiurisciui- 
lis dcftituti: crgo conucnicns cft,inrclligcrc illain hc^ 
loquiturin cm.iciparo fccundum lubiccti marcriam» 
arg.Llmpcratorcs. ft^ic in dicm addidiu. Sccundo & 
viiimo probarur. ibi dicitur, quod h.Trcdicas non va- 
ditadfecundum gr.idum,nifi hxrcdcs primo loco 
infHturi fint pr.vmortui in vita tcftacoris : modo fic,(i 
ibi (ilius in potcftate fuidcrt prx tcrirus, immcdiace hq 
rcdicas rr.m(iuiircc ad (ccundum {rradum.i quo cella 
mcncum (umcrcc cxordium, vc probacurin 0.1.5. $.ti. 

3uia iiunquam x^aluic primus gradus,cuius concrariij 
ccidicurind.$.iprimo.ergoille ccx. ncccdario lo- 
quicur dc filio cmancipaco prxcerico i primo gradiT, 
&cxh.Traiacoafccundo. Necobftacli dixeris, qu6d 
ind-$.fi.non probacur, qu(!>d immcdiarc perimacur 
primusgnidus,fi-d quod fipcrimarUr bcnc cranlitad 
lccundum gradum, nam iftc ccx.loqaicur condicio- 
naliccr.quia ilia vcrba ablaciui ab('oluci,percmpco pri 
mo gradu,rcfoluuncur in condirioncin, fi penmacur 
primusgradus.l.i tcftacorc.(F.dccond.&dcmonft. & 
lic non pra-iupponicgradum pcrcmpcum, (l?d xnilcj^ 
fi pcrimacur ccitamcncum i (ixundo gradu incipiat, 
qucxi poccft inccUtgi feciidum ccrminos ccx. in l.noit 
pucauit.$.a primo , quando hxrcdes infticun fuillirnt 
viuo ceftacorc prxmortui : quia refpodecur ccx.in d.§i 
fi.aliccr induccndo : nam tbi dicicur, q> rcftamcncun» 
fumic cxordtii igradu (ubftiruti, i quo filius eft exh« 
rcdacus : ergo nunquam valuic primus gradus, cuiiis 
concrarium dicicur in d.$.i primo . igicur illc ccx. lo- 
(|uicur necellario in filio emanapaco. Nccoblfacqr 
illavcrba,pcrempcogradu,funcabIariuicafus,&pec 
confequcnscondicioncmimportarc vidcnciir, quia 
ibi non ponuncur hactlccaula, cum rationcprxtcri- 
tionis tcftamcntum ip(b iure irritetur.L fi pofthu- 
mus.!i.quo<l vulgo.ft.tlc lib.& pofth. 

Scd quxricur, qux nam ficinter fupradicloscafus 
ratio diflcrentix ? & glof & Bar.in d.L j .ffi. hanc eflc 
dicunr, quiaquandopofthumusfiiitprxccricus, ab 
iniciovaluicin(htucio,&licc^-pitfubftituttodcpen- 
dercab ea , merito imtata infticucionc propcer naci- 
uicatcm fubfticucio viciacur: fai in filio iam naco nii- 
quam vahiic, cum hic gradus.a quo cft prxccricus fta- 
tim eft nuUus . fccundus crgo,vcl cciam pnrccdcns ex 
eo non pendec, fcd cxfcfiimicvires, mcrici) illonon 
valcncchicfccundus non viriacnr: (cd tn pricerito 
cmancipaco racio cft,quia prxccririo filt j cmancipati 
non rumpica principio tc(b.mcncum. fcinandpati, 
Inftit.dch.rrcdir.qu.i-abintcftaro.&Lnoncft.frjdcix> 
nor.ponclI.cit.gcncrali. & fic cft cadcm ratio, qux cft 

in 
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inpofthumoprzrerico. lAamciifTcrencix racionrm 
rcprobanc BiL Fau^c Cad. Ang. Alcx. Imola, Raph. 
Curaan.& Arctin d.$.fi.qui moucrur his rarionibus : 

3 &prim6, t Pcndcrc,propricdidcurillud,c]uod vcnic 
accellbricad aliud, & ab co vcluc principali lumic cf- 
fedum&cliirntiam,&:calIacoipruprincipali,cailacui 
&accclloriumXnondubium.C.dcIcg.&c.inter dilc* 
«fios. $.C(Ccrum , cxcra dc Hdc indrum. fcd lublbtutio 
non cll acccllorius gradus inllicucioni, & ab ca vciut 
principoli noniunuc ciTctlummam non rationecau- 
laiicatis,quia fccundusgradus non caulacur a primo : 
ncc racione cilcncix auc validicatis, quia fccundus gra 

I dus non iumit robur ab cxiilcncia primi)irab proptcr 
nuilitaccm primi gradus vndccunque pcrucniac nul- 
litas, hciocusrublticLitioni vuigari.d.$.fi.&ibi Do<^ 
coramuniccr.crgo lubiUtucio vuigaris non dicitur 
habcre dcpcndcnciam ab initicucionc. 

Huicracionirclpodccur, q^hcct lubllitucionccra- 
tionc cauraUta(ts,nec racionc cilcnti.\; , aut vaiiditaris 
«licatur dependere ab inititutionc , tamcn potell dici 
pendcreabinftitutioncracionc cfFcclus: quiadonec 
pcndcc inlticucio, ccum pcndcc lubititucio.qu.r ince- 
rim iocum hal>crenonpoceft.Lquandiu. 6'.deacquir. 
Krrcd.Vcrum hxc rc(ponfio mihi non piaccc: nam li- 
ccc ranone cflcdus lubititutio dcpcndcntiam habcre 
dicacurab inftitucionc, camcn h^c c(i ex co.quia qui- 
diu cH iocusindicucioni cellat fubltirutio: (cd nd pcr 
hoc fequicur qucnl vitiaca inltitutionc irritctur Cublti 
tucio , cum propcer dcHcienciam primi gradus mdu- 
carurcxillcncia('ui,namfubilicucio iocum habet,ii 
hzrcs non vuit dlc hxrcs, vcl fi non poccft cllc hxrcs, 
<juod proccdcrc poceft vcl ex dcfcdu mlticoci , vcl cc- 
Aaturis,vci tc{himcnti.l.quoties, & ibi Docl.commu- 
nitcr.Qdc h(rc(iin(litucn.& hocprobac ccx.in l.nain 
fi milcs. fi^.deiniuilo, rupco&irrico tcilam. Nccob- 
llat li cum Barr.dixcns <p ilic ca(.proccdic cx co , quia 
primus(;radusin(lirurionisvalccdc iurc(pcci.iii, qd 
dldcbifius, &ideon6 mirumit\iciacain(licucione, 
nonviriatiuiubilitutio:quiarcfpondeo,negandoibi 
iilud ellc cx eo,quia primus gradus inilicuuonis vaict 
dc iurc (pcciali,nam id liiccrc cit diuinarc , & propco' 
xca Pau.de Call.ibi concraliancBar.rciponiioncm te 
ncc,&ibi ctiam BaLad aJiam tranlit Iblunoncm . 

Sccund6& vlrimomouciirurconrra iupradidam 
difTcrcariz racioncm pcr tcx.in d.lj.$.ii venter,in ti.H. 
<le vctrc in poilcirmicten. vbi dicicur qu6d ii iprimu 
gradu polllmmus fuit prxtcritus , i fccundo cxhxrc- 
(iatus, &antcnatiuicatcm pollhumidcccdontiniticu 
ti in primo gradu hxrcdicacc pcr cos non adica, (ccun 
dus gradus i quo exlixie*laciis fuit pollhumus valct , 
& tamen prmuis a principio N-ahiic , cuius cocrarium 
cll<:dcberec, it cllcc fupradii^ gl<3ll? & Bar.racio. 
Huic textui rcfpodctur, quodibi pollhumus percius 
natiuitatcm nunquam rumpit primum gradum,cx 
quo initicuci fucrunt prxmortui antcquam adircnt , 
&:iicantequam pollhuinusnafccrctur, &ficpninu$ 
gradus iam crac rupcus, anccquam poflhumus nalcc- 
rctur, quod fccus cil in cafu glollx & Bartol i . 
- Milii per liipradidbum fundaincnru priraum non 

4 pLicct h.tc gloll^ & Bar.ratio: t & «deo omifliidilpu- 
caciunc circa alios racioncs, qux a Docl.in mcdium af 
faruncur, luncdilliurcatiz rationnn vcrilllmam cllc 



puto.r.ttionc prxrericionis , icx ipfo iarc rumpit tefla- 
mcntumpropccriniuriamBho lam naco fav):am:& 
idcoipibiurecuinprim js gradusnon cencac, htrc- 
dicasdcuoiuufuicad fccudumgradum:&pruptcrca 
non rairum ell ii non rumpicur lccundus.a quo fiiius 
fuic exhxrcdatus,cum hxreditas ad cum gradum de- 
uqluca fit,i quo cxh crcdarus cll, quod iccus in poll- 
humo prxccrito, qui eft ipfc & no lcx, qui rumpir rc- 
ftamcntum, &(icprimumgtadum, aim pollhumus 

Erxccritus non rumpac nili cu naicacur.i.;. Cdc poll- 
uin.hxrcd.in(lic.&Lt.C.dcbon.polI. concra cabul. 
vndc cum ad vtilicacem fuain rumpcrc dcbcat . d.Lni 
& ii fub c6dicionc$.fi.in vcr.rumpcndo.meritb rum- 
picur & fecudus : quia alias rumpcrccur ad vciiicarcra 
iubftitutorum , quod edccconcra rcguUm I.quod,fa- 
uorc.lf.dc legib. Nec obftac (i dixcris vna cum Pau.dc 
Caft.& Imola , q» quando pofthumus n.ifcicur , quic-' 
quid videt ignorat.l.j.G.dc fiilfa m jncta.ideo non ip- 
lc, fed lcx ipla qux rumpit cdbmentum, iicut in iani 
nacodidmus. &facicl.j.&i.C.dcpollh.h<rrcdJnftiCi 
quia rdpondcrar, quod in iam naco mcroiurc rumpi 
tur ccftamcncum i lcge proptcr }>rxccritioncm dc co 
fadlam: fod in pofthuino non mcro iurc,icd median- 
te fa«flo:idcft natiuitacc pofthumi,& ideoad vtthtate 
pofthiimirumpcrcdcbcc. Ethinccx fupradictis in- 
fcrtur primo, quod li antcnaciuicatcm pufthumi ph- 
mus grados rcddatur nuilus aliquadc caula, vtquia 
dccedcrcntinftinici inprinio hxrediratc non.idica: 
tunc cum incipit vcrlari h^rcditas in fccundo, & ideo 
pofthumus poftea natus non rumpit focundum gra- 
dum,aquo crat cxlixrcdarus, proucin tcrminis dicic 
tcx. in d.$.(i vcntcr. in fi.qucm tcx.fi nguLirem elledi-" 
cit Ang.inl.j.aUas j.C.dchbcr.prxccr. & iiincfccun- 
db & \^tim6 infcrcur, qu6d ccliamcncum nu fumic vi 
rcs k fecundo gradu, quando fihiu cmancipatus a pri 
mn gradu, prxtcritus k fccuiido , cxhxrcdatus fuit & 
inftituti in primo gradu viuunt.d.Ln6 putauit. $.a pri 
mu. quiacum pcr prxtcritionem filij cmanciparide 
iurcaiiili rcftamcnrum non rumpcbarur,aim co iu-< 
rcincogniruscrar.$.cmancipad. lnftit.de harred.quaf 
ab intclf ato. & per conlcqucns aim hxrcditas pocuc* 
rit vcrfari in primo gradu ranquam valido, non mirii 
li filius contraubulando aduocat hxrcditatcm : nam 
cumbonorum pollclljo a prxtorc inuenta flicritin 
iauorcm hiijemancipaci, quionini inrisciuilisauxi-* 
Iiu dcfticucuserac , non mirum cft fi fiLus emancipa-< 
ruscontratabulando primuingradum, faciatlocum 
fibi&noniubftituto. 

£c hxc futiiciant,qu.1do dcfc^s cft prxteritionis, 
vd cxhxredationis: & ideodeuenio ad .nltcru cafum, 
quandofiiit ahus dcicctus in primo gradu, qui cdlat 
in fecundo:&tunc brcuitcrcondudcndum cft, qu6d 
ir.diftint^ potcft tefbmenrii incipcrc a fi^nindo gra- 
du.i.nam & li milcs.rfldc iniufto, rupro& irriro tdtt. 
&Lli quisfolucndo.ff.dchxrcd.inftit. -n 
Sccundus & vlrimus principalis cafus eft, quando 
primusgradusnohabcr cfTcc^tum proptcr dcfcchim 
j contingcntcm cx partc inftituti, t & m hoccafu bre- 
uiter concludcndum eft indiltin<!lc, teftamcnium i 
lccundo gradu , & lic i vulgari cxprcflatubftiratione 
inciperepollc, & hocliucprimusnolitcllehrres.l.ia 
dubitai i.(r.dc lixrcd.inltit. & Ltum proponas. Ceud. 
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tit. de hzred. inflic. nucprimus/icexclufuscempore. 
Lqu.imcliii.frHc acquir.lir red. fiuc lic excliifus mortc. 
l.vnic.-i.f pro fcaindo. ibi, vcl fubfticiitus.C.dccaduc. 
tollcn. & I.Thais.§.SplcndopKorus.ft.dc fidcicommiC 
libcrcliuc (itcxdufus dcportationc, vdaliadamna- 
tioncI.Galius. $.& quid fi tanmm. ff.dclibcr.i&pofth. 
fiuc cxdudarur rationc alccrius incapacitacis, fbrc^ 
quia non eft nacus ex lcgitimo macriroonio, quia (pu 
riu$.1.2.C.dchxied.inPJc. & ratio prxditiorum coUi 
eirurexd.l.cum proponas.quiailia vcrba,fi inllicucus 
Kzres non cric, incciliguncur, vcl quia nolit, vclquia 
non poflit,quomodocunqucimporcntiacaufcmr,{c- 
cunmim IUr.& I>o<£l.communitcr, tam in d.l.j.quain 
in d.l.cum proponas. 
6 luxcafupradida dubitarur, fan (i iicfadafubfti- 
tutio ei , qui indicutus non erac, a fubtlicucione cunc 
icnamcntum vircs fumac &concluliu^ procetlendo 
diccndum eft,qu6d lic: quamopinioncm cenccArct. 
ind Lj.qucmibilcquunturSoci.Iaf.RJna, &eandcm 
opinioncm ccnenc Glof Bal. Pau.dc Calh & Imola in 
1.CX fz£to,h j.ffdc harrcd.inftit.& probacur pcr ccx.in 
d.l.cx fado. Nccoblbt ccx.in l.fin.Cdc h.Trcd. inftic. 
vbi fnbftitutio Scmpronij non valct, quado prxrccflit 
inilimtio Plotij,& iic ibi c(k ccx.qii6d iion valcc fubfli 
tucio,qux rcpcricur facS-a alicui, nih illc (it in(hcutus, 
& fic vidctur dc dircdlo con trarius clYe iupcriori con 
dufioni: quiarcfpondcnir,qu6dlupr.ulicbc6dufio 
proccdit , vbi conllac tcllacorcm fccillc (ub(ticutione 
ci,qui non erac infticutus , & ica proccdic tex.in d.l.ex 
fz&oXed in d.l.fin. non condabat de volunratedcfun 
Ai , quod vcllct vulgaritcr fubflirucrc, & id cllc vcru 
patec: quia ind.l.cxfa(!to, fubHicucio crat fa^pcr 
verba apta,(ccus in d.l.fi. Prxccrca in d.Lex fiidto,con 
flabat,qu6d ccftacor iUum in bonis fuis, & fiiij hxro* 
dem infticuerac: fcdin cafudid^Lfin.ccftacornon in^ 
fhmcrat fibi h.rrctic, (ed rcniat pcrfonx.qiii j dixcrar, 
ScmproniusPioti; h^rescito. nificrgoPlotiusfiicrat 
inftimtus a tellacorcSempronius non potcrat admic 
ti,vc ibi dicicun fcd li fucrac initimtus lic,quia ivxrcs 
hxrcdis ccnfctur clK' Ijxrcs tcllatoris . & lic pondcra, 
qu6d in d.l.fi.cl^ duplcx dcfcclus: primiu inllicuti,(e- 
cundusfublhcuti, quianonlublbruitlibi , lcdccrcix 
pcrfoniT, & iihid cctlac in dd.cx fadh> . & iAa fubllicii- 
tio non valct in vim (ubllicunonis,(cd in vim inAicu- 
tionis condicionalis , DaLPau.dc Call.& Imola in d.L 
cx fado. & probamr in ccrminis pcr rcx.in I.quotics. 
f.ii qui$primum.ft"dchxred.inftic. &licec Arcccon- 
trarium ccncaclcilicec, quod valcacinvimfubftim- 
tionis, &idcmccncrevidcturBar.inLfi matcr.§.j. ff. 
eodcm.de vulg.& pup.tamcn cgo non difccdo 4 prio- 
riopinionc.quanniis non fitcuraiidum, exquocapi- 
leiftclublhtutusadmitcarnr, cumcercum fit qu6d 
diredto fucccdat, proutinfimili dixitIuri("con(uItus 
in l.Gallus. S).(t eis.,ft^dclib.&polth. in haccondufio- 
ncanimaducrrcndum cft,quod cll diftercntia,vcrum 
primus gradus habcarur pro non fcripto : quia pcr("o- 
na inltimcanon rcpcriturin rcrum namra,n6 tamon 
dcfidc voluntas celtitoris . Ec vtrum vercprimus gra- 
dus non fiicrit fcripcus, nam in primo cafu fublbru- 
tio locum Kabcr, exqiio tcftafor primum gradum vo 
luit faccre, & fccicquancum in lefuit.l.j. §.in primo'. 
C.dc cad.tollcn. lcd ui iccumio cai"u nou potdi! ccuUtr 
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derari gradus, ex quo nulla adcft voluncas ceftaroris. 
& hinc fingularirer dixir Bar.in l.fiUus.$.maricus.ft'jie 
falf.quodinprimocafuonusiniunrtum ei.qui habe- 
cur pro non lcripto,rcmanct apud hxrctlcm , (iuc co* 
hxredcm, fcd in fccundo cafu non . 

Circa fccundam qu^ftioncm cx mcncc Bar.in d.Lj. 
7 num.i9. duoconfidcr.indi (unccaius. j Quorum pri 
museft,quandomuc.irio(kicus inflituci de (iio vclne* 
ceftario in volunc.uium fit co in calu in quo \iiigaris 
fubfhtutio fuit fada cx nccclTitatc , quod cll quando 
neposlubftimitur filio: &tuncconcludendum ci\,(f 
hxcmurarioftatus fociat locum lliblbtuto, cum de 
necdruatcficlubrtitutus pcr cuniingcnciam fiicurac 
fliiatis, &iu ccnent Bar.in d.I.j. qucmibi fifquuntur 
AIcx.num.^o.Soci.num. j4.Ia(.nu. 5d.&C9tcri DoCh 
comuniccr, & Imobin c.Kainucius , c\rta dc ccftam. 
&probacur haxcondu(io in LGallus.$.& quid fi can- 
cum.ffldc lib.& po!lh.& Iioc proccdit cti.im fccudum 
S hodicrnaiura, fcum cmancipatusin fucccftlonccx 
S> cc(tamcto non habcat luitatcm. & f hodic hcct lubla- 
talitdificrcnciacmandpacionis&parrix pticcftatis , 
pcr $.nullam vcro, Auch.dchxrcd.ab intdi. tamcn id 
verum cllabinteftato. lecus cx leftamcto. Glof in dJ. 
G3llus.f &qiiidfi tancum , &inLfi cmancipaci.C.de 
collac & in Lii fihus. ir.dcminor. in auth. cxcaula.C. 
dc hber.prxtcr.& in Lfi.Qdccodicil.& idcm fcquun- 
tur Roman.& Dcc. in Lficuccerci. Cdc celtam. milic 
Acofta in d.$.& quid fi cantum , iwmc. 1 48. & Com. 

I o in L j . C. dc iurc dclibcr. f pro qua opinionc facic in 

priniis illacommunis opimo,qux haoec,qu6d cman 
cipatus non gaudcc bencficio l.fin.Cdc repud.h^cd. 

II vcibicraditCom.f Itempronobis fadccommuni» 
opinio, qux habcc, quod cmandpatus non cran(mic-> 
cit iurc fuicatis , Corn.in d.l.fiait ccrti , in d-l. 5 . & in 
d.Lfi cmancipati, & Aicx.in Lfi frarris.Cdc iurc dcli- 

1 1 bcr. t & quod filius cmanciparus non hobcac fuicatc, 
probacurpcrI.mcminimus.Cdclcgichxrcd. cam fic 
indiiccdo. I bi dicitur, quod cmandpams fucccdir ad 
hxrcdiratcm pacns,ad (imihmdinem fuorum: mod6 
fic.Nullum limilc c(t idcm.Lquod Nerua.ff.dcpofiti . 
(cdfiliusemancipatusdicicur fucccdcre ad fimihtu« 
dinem fuorum.crgo nd didcur fiius, & illc cexJoqui-* 
cur cantum rcipedu fucce(Iionis,non auccm re(|x:da 
cffeclus (uicatis . &quod illc tcx.Ioquatur tancum re- 
fpc^hi fucccllionis, non auccm rcfpct^ ciTcdhis fuica 
ris, protucurin co ccx.& primodu dicir, qu6dxquo 
iurc (iiccedunc Sccundo criam probacur,dum dicic, 
qii6dfucccdicnullapartc diminuta. ex quibos 6110* 
bus locis exprcfs^colligitur, quod cmancipmsdid- 
tur (inulis (iio,ad hoc rantum: quia qucinadmodum 
filius in porcftacc confticucus fucccdic, ica & xquo iu* 
rcfincaliquadiminurione fucccdic filius emancipa- 
tus,& fic llmilitudo cft tantiim rcfpcciu ("ucccftlionis» 
quod probacur cciam: nam iftc ccx.incrodudcdcno 
uo.vc cmancipatus fucccdac fracri, & filius cmancina 
ti,pati-uo intcgrc , quod prius non crac , lcd fuccede- 
banccumdiminucionc ccrci teniporis, pcTl.Anaft.-i-» 
fianam.quam Icgcm Impcrator (upplct & corrigu. p 

I 3 Sccundus&vltimus calusdt;, -j-quandofub(Hru« 
rio faifla fiiic cx voluncate, vc clt, quando extraneus . 
fuidubftitucus^vclaliusqui non pocc/t fiibincrarc iit 
locum luiutis. &in hoc cafu cocludcndum cll,quod 
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«antAtioftatusinflirari dc fuo vcl necellano, in volu- 
tarium,non muut inflituiioncm , ncc facit locu fub. 
ftituto,prout tcncnt Bar. Alex.IalISoci. &c^tcri com- 
munitcr DoClorcs,tam in cl.l.j. cjuimi in d.$.& quid 1a 
rantum.qu^conclufio probarur per tacin cLI.Gallus. 
^.fi.pcrtcx.in $.rcnius.-iuccm,vcrhc.llnon,Infl.cic liar- 
rcdjnllit. & (>cr tcx. in cLl-fi paterfamilias Titium. fC 
<ic hxrcd. inlhnicn. 

14 Tcrtiaprincipalisqurftio cll, fan tcftamcntiim 
vircs alliimerc poirit i tacita vulgari comprchcnia m 
cxprdla pupillari , pupilio poft mortcm tcflatorisdc- 
ccdcntc, rincaditionccxpnmogradu. &in hacqua>- 
ilioncdux funtprincipalcs Doiloru opinionc« Qua- 
rum prima cft ncgatiua & fic , qa6d tcftaractum hcx: 
■in calu non fumat vircs ^ t.icita\'ulgari:quam opinicn 
-nem tcnent Glof. I^n. Rayncr. in l.apud lulianum.$. 
■idem lulianus. ffad TrcbcL Fran. Iac.de Rauen. Ray- 
ncr.dc Forl.& Cvn. in l.prcdbus . C.dc impub. & alijs 
fubftit. NicoLdc Ncap.in l.iam hoc iurc . ffdc vulg.& 
pupLDyn.in l.quod Ci hlius.ff!de vui^.Ioan.And.in c. Ii 
patcr , dc tcftamen. in 6. Ang.in I.li parcr captus.tf!de 
vulg.&pupiLfubft.Ioan.An<i.inaddit.adSpcc.inrub. 
■Ac ccllam. & liarc cft communis opinio , prout rcfcrt 
Corn. inconfi 99. numero 24. voium.i. quicxplu- 
ribus moucntur. 

tj> £tphmo,tvitiatoexprenb,cacitum ctiamquod 
fiib exprelTo includitur, vitiari nccdlc dLl. ? .§.aai ha 
bct.Cde lcru.ruft.prard. & L li Iponiui.S.j.lT.de clonar. 
intervir.&vxor.foliiceft, quod h;rrcditare patcrna 
nonadita vitiatur cxprdTapupiUaris. I.i. $.adeo. fF.dc 
vulg.&pupiLfubrt.crgo vitiatur ctiam tacitavulg.aris 
in expreila pupilLiri comprchenfa. Huicrationi re- 

I f rpondctur, t quod vitiato exprdlb, vitiarar tacitum, 
quandotacitumfchabetad expreirum per modulb- 
q ucLc,vcI pcr modum partis lubic^ux, & ita proce- 
dit ^iipenor regula: fccus verofi tacitum aliundc tra- 
harongincm,quia tunc vitiatocxprellb, non vidatur 
tadtum.l.li fidciullbr,in prin.fLdc lcg.j.Icd tacita vul- 
garis no venit cx natura vcrborum.ncc cx fequcb pu- 
pilLiris cxprd1x,fed cx intcrpretatione Icgis,ita conie 
^u rantis mcntcm dcfundli, qux dcclamta mcns po- 
reft colligi ctiam cx ai^ nullo.L& ll transferam . ftde 
adim.Icga.&l.hn.& ibi Bar.flIdcrcb.corum . Ergo vi- 
tiata pupillari fubftitutionc exprclla, non vitiatur 
cacita vulgoris . 

Sccunctb mcuctur pcr tex.in Lica tamen. $.a patre. 
fi"..id TrcbcL Huic tcx. rcfpondctur : nam tcx.illc non 
loquiturin tacitavulgori, fcd in pupillari cxprdla, 
qubd probatur iuc rationc : nam ioi lubftitutio fadbi 
hut impubcri cxh^rcdato, ideo ibi non potcft crada- 
ri de vulgari comprchcnla m pupiUari , cum vulgaris 
•on cadat in filio exhxredaco . 

Tcrtib& vltimb moiienmrpcr tex.in Lapnd lulia- 
num. $.idcm lulianus . ftlad TrcbcL C^ccrum & huic 
ccxtui refpondecur, qubdibi aditio requirituradcFc 
ihim pupilLuiscxprclIar, dcqua ibi agitur,&non dc 
tocita vulgari, quia dc ca non cra(2atur ibi , quod ap- 
f>arct,cum tcx.dc fccundis tabulis mcntioncm faciat. 
'Nccobftatfidixcris,qubtlilloiurcquicquidacquircv- 
bat filius, acquircbar patri.Lplacct.fEdcacq.lia;rc<L& 
iichliusibi nihil habcbat: vndcimpoftibilc vidctur, 
<}a6dloquacurdcpupillariexprcftiu.lcxCorncliji, tn 



fine.frccxLde viiIg.&pupiLfubftit<quia rcfjiondcrur, 
quodfiliuspiipimispoft mortc parrispotuit alicjuiti 
acquircrc,ncciftudcft fomniura, cum nccdlclit,tex. 
iftumitaintclligcrcpoftquamconftat loquidcpupii 
lari,&qubd loquatut dcpupillariprobatur, quiaco- 
pulfus adirc ex teftamcnto paterno dicitur itcru pot 
fe compdli adire cx fubftitutionc, quod dcbct in tcili 
gi de pupiltari,quia tcftatoris hacrcdicatcm iam atliue 
rat.Pr^tcrca,fccundum Arct.non potcft loqui in taci- 
ta vulgari,quiafidcicommiirum cratrclidum ipupii 
laribus fablHcutis:modb fi adircuir h^rcditas cx taci- 
ta vulgori, fidcicommillarius non confcqucreturli- 
deicommillum, quiaiifucccdcnnbusexvulgari nun 
cratrclidum ipfum tidcicomraillum. 

Etcum fupcrior opinio nulLi lcgc, vci rationc fun- 
dccur,caicominodcrcfponderinon poftic: id;.-oalcc- 
ra eftopinio Inpcriori conrraria , fciiiccc qubd ccfta- 
mcntum lumat vircs h. tacita vulgari comprchcnf.-i in 
cxprcllapupillari,liccc aditio cx primo gradu facla 
non faerit , & ica cencnc Dar. num. } o. Alex.nam. 
laf.nam.j8.Soci.num.} f. &Ripa,num.i7 j. 'nLj.fr 
eodcm,gL&ibi Doci.in I lcgc Cornclia, in vcrlicnon 
exiftimo, & in Lfi pater C2pttn.fi^de vulg.& pup.fbbft. 
& in 1. pcnuLff.de wntrc infpic. BaLin l.^in.Cdc inftit. 
&fubltit. &in l.j. $.profccundo.C.dccaduc.tollcn.ih 
l.quidam clogio.C.de iurcdcUi>cr.& in l.traiflabatur. 
ffidcmiht. tcltam. Alex. in d.$.Iulianus. &Oldrad.in 
conf io.incip.c]uidam ha:rc$, & hxc cft communis & 
rcccpta fcribcntium fcntcntia , quam ctiam fcqiurur 
FcrnancL Vafquius in craift dc fuccdl.' progrdl. lib. 1. 
$.11. num.ii.& ij.&moucncurifti cxpturibus. .' 

Primb per tcx.in Lneq;.n.$.&£dc milit.tdUm.vbi 
teftamemm fubftinetur^ tacitavulgari comprdicn 
fa in exprdla fideicomiftaria, licet fiddcumilLiria rc- 
quirataditionchxrcditatis, &ab ca tcftamcntii non 
ponitafrumcrevircs.Lillc, iquo.$.fidc tcftamcnto.0r' 
ad TrcbcL & fic illa tacita vulgaris no rcquirit adiuo- 
1 7 ncm.Huic tcxmi rclpodccur, t q» non loquicur dc ta- 
citavulgaricaulauaoinitio fimulcum cxprcfta , fub 
qua continetur,proutcft tacita vTilg.oris.qac compre 
hcditurfubexprcilapupillari, iuxtaLiam hociurcffi 
devulg.& pup.fubft. quocafunon eftabfurdii diccrc 
q> rcgulctur fm naturam cxprdl^, fcd loquitur de vul 
gariquicaulatur pcrcxtindiioncm cxprdlx fidcicii- 
miiIarigfubfticutionis,quacxtindlapcr non aditionc 
conueriio fi t in vulgarc iare fpeciali fauorc mili tix 8c 
libcrutis, nam fidricomroiiraria ab iniuodciurccdi 
non <»nunct tacitam vidgarc.Lille, a quo.$.li de tefta 
roento . ftlad Trel>cL per quc textum itacocludit Bar. 
in LCcnmrio.fT.eotL quc fcquuntur IallSoc.& Ripa in 
dJ.j.vndectl ibi non aditio lic caula, proptcrquam fi- 
dncommillaria conucrtitur in vulgarc , & per confc- 
qucns fit caufa ortus iplius vulgaris, ncquc ccia dcbcf 
dlccaufacxcindionisiplius vulgaris.arg.l.Titio cum 
moriecur . ff. de vfufrudu l^. & hoc modo etiam ro- 
fpodccur. LAnconinus.fEdchdcicoramilLlibcrc.qux 
icxcftlimilis d.l.ncquccnim.f .(in. 

Secundb mouencur pcr ccx.in Lfi patcr filiam.ffide 
vulg.& pupil.fubfLfccundum intcUoftum lac.dc Arc. 
vc ibi rcfirrt & fcquitur Bar. Huic tcxtui rcfpondctur, 
qubdhabct ahas varias lccluras,quas tcncndo noob- 
iLiret, vndcet eo ccxtucondudcos argumctuin.fiimi 

non 
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rton potcd , Bar.in l.in ambiguo.fr.dc rcb.dub. & Bai. 
in l.rarc Icgc$.Jf.dc 11. 

Tcrtio & vltiitii) mouentiir.fi venim cllcr, <j» tcfta- 
mcnrum non (umf rct vircs a radta vulgari coprchcn 
Ta lah cxprdla pu piUari, licct h^rctli tas non fucrii adi 
■ta cx primo (;radu, fcqucretur <p li tdlator iblum pu- 
pillum inftitucret.qui dcccdcrcr ha-rcditatc no athta, 
ceftamcntum rumpcrctur: quia nulius potcllcilchar- 
rcs,ncccx cxprclla pupillari.ncc cx taciu vulgari: fcci 
conicquens cft fallum , nam hoc cft contra mcntc d.l. 
iam hoc iurcergo fallum cft ct antcccdcns. Vcrum & 
huicrarioni rcfpondetur, nam qri iaftituiiur/ilius (o 
hiSjvdci} harrcde fuonon cxiranco : Sc tunc licut exi- 
ftcntia ruitatis conhrmat tabulas pupillares.l.ll tihus 
qni patri.inrra eod. ita confirmac tacitam vuij^arcm, 
prout Bar.tam in d.l.j. quam in d.l.l.Cornelia,dicir. 

£x pr^i(ftis patcr,q, vtraqucopiniodifputidode- 
fcndi poteft.tamen pro vera. rcfolutione plares coall- 
dcrandifunt cx raentc Dodorum cafus. Quorum pri 
muscft, qnpupilius iulus inlhcutiis rcpudiatahxre- 
ditatedcccftit. & in hoc cilu concludcndum cft,cx ta 
dta nilgari tdlamcnrum iumcrc vircs, & ratio eft.na 
cum tunccxiftcntiafuitatis confirmct tabulaspupit- 
laresezcisiubftitutiis potcrit adirc,omii1a patcrna 
h?rcditatc,vcl potcrit atlirc cx tadra vulgari.cuius adi 
tione cofirmabirurfubftitutio pupillans, cxquafub- 
ftitutuspotcritpoftcaadircharrcditatcm pupilli. I.pa 
terfammas.flr.dc priuilcg.cred.& ibi Bar.in fi.tSi I.fi pu 
pillusJTdc acqiiir.hxrcd. 

Secundus calus cft, quadopupillus folusinftitutus 
hanrctiitatc nonadita,necrcpudiatadcccnit,&in hoc 
cafu conciudendum eft,tdlamclum non poilc lumc- 
rcvnrcsatadta vulgari^ratiodi, quiacu tunccxiftc 
tiafuiatis confirinct nbulas pupiilarcs , diccdum cft 
iusadaindi hircditatc patris non .-uiita tranfmilfum 
fuiftcid fubllirutum lucrcdcm piipilli,& (ic fubftitu- 
tus fucccdct in harrcditatc tcftatoris cx mrc tranfmif- 
fo, & no cx ^Tilgari tacitafiibllitutionc,q impcditur 
cx tranlmiftionc.vt fupra dixiinus , & di\ cois opinio . 

Tcttiuscafuseft, qnpupillushabct cohxrcdccx- 
traneum,i\: rcpudiat hxrctiiracc patris,&; coIutcs no 
vuit adirc : & in hoc calu cocludcndii eft,fubftitutum 
polfc adirc cx tadta vulgari, ex qua aditione cofi rma> 
oitur fubftitutio pupillaris, & mortuo pupilio fubfti- 
tutus putcritcccxpupilbri.-idirch.Trcdiratcm fihj,& 
iictdUmcru fumctvircsiracitavulgari. Et ratiocft* 
quia par cft virrus taciti, &cxprciri.i. cu quid.£li cer. 
per. crgo licut tdlamcnrii fumic vires ab cxprclla vul- 
gari,ita ct a tacita, nccrur.crcquiritur aditio lurrcdi- 
tatis,quod probatur cx dtiobus . £t prim^,quia tacita 
vulgatis lubcf cfletituni in cifu hxrcditati, noadita: . 
d.i.iam hoc iurc. crgo impollibiic cft , q» in cafu hxre- 
ditatis aditarfumatdTcdtum. Sccundo.&vlttmopro- 
batur. I'cr aditioncm cxpirat vulgaris fubftitutio. 
Lpoftaditam . C. de impub. & .'Jij$ fubftit. crgo non 
potcft inchoarc & fumcrc drcctum ab aditione . L Ti- 
tio cum morictur.ff.tlc vlufrudu . 

Quartus ciluscft , quando pupdlus Iiabcns cohcre 
dcm, morcuus cft hxrciiitatc nun adit.i, ncc rcpudia- 
ra.&in hoccarucoliarrcdenonadcunte, concludtni- 
diimcft, tcnanicnrura non occipcrcvircsa ucita vui 
gari, fcdrcm rcdudodcauiaiQintdcatt. &xa(iodl« 
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quiapupilluscxpotcntiafuitatis tranfmittit lizredi- 
tatem patris non adita ad vcnicrcs ab intcliato, quo 
rumatiicioncnon potcft conhrmari fubftitutio pn- 
piilaris:nain licet tiacio cohxrcths extranci non tollat 
luitatem, quantum ad impedieiuiain tianimiirione. 
l.fi patris.C.dcmrcddib. toiht cii fuitarcm quantuni 
adcofirmacioncm pupillaris lubfticutionis, fm coirt- 
muncm opinionc , dc quapcr Bur.in l.li fiiius,qui p>- 
trLft^.etxL & lic cutu fuitas fuerit fublata quantum ad ; 
etlcdum pupillaris lublHrucionis, nt^jpoccriciplalui- 
tas opcrnri ti aiilmiiliuiu-m ati cftcCtu conhrmaiuii ip 
fam iubftitutionc.& ratio cft,quia ahos (cqucrctur, ^ 
pupillus tlccdliJlcc ccftarus, & inccftatu$,quod ius no 
llrum non pacitiur. l.uis nolh um . li.dcrcg jur. & hoc 
probatur cc per tcx.in Licd li plurcs , in $.hUo , in &£ 
.cod. vbi li pcr adicioncm vcrucnnum ab intcftato pu- 
pilioconhnnjrcntur tabuLr pupillarcs, malcdiccrcc 
tcx. ibi in fi. fubftirutum non |)olIL-admitu ex tabuiis 
pupillaribus ad ii.Trcditatcm pupilti, & fadt ciiatcx. 
in i.qu.v-fuum,in fi.H.ticacq.h;rcd. & ita tcnct Aicxio 
tL$.iticm iuiianus,& cft vcra opmio . 

Quintus,& vitimus calus cft,qri primus cradus no 
valct adhi ncc pocctia, vt qiiia cx primo pi-a.lu no pot 
iitadiri liz-rcdica$:& hoc cafuconcludcndti dl, lelt» 
mcntii non pollclumcrc vircs cx tacita vuigari lubfti 
tutionccuprciienfiifubcxprdliipupiliari.&ranoeft, i 
quia tunc non vaicrct cxprcll j pupiliaris ilibftiiuiio . 
Lfcd li plurcs. $.li cx adc. ft.cod. Icd cxprdliim intultt 
dum, non potcft in fc tadtii vaiiiiuin contincrc, nam 
qui non habct opem,non potdt opcm ahj cLirc crgo 
tdUracntum abifta tacita vuigari non potcft fumcrc 
virc$:& ficin tacitaN^uIgan nonrcquirituraditio.feti 
pocdtas adcundi,prouc in limiii diat tcx. in l.tjuod. i 
vulg6.tr.dc bonor.polfcll.contra tabuL& ita notanicc 
tcnct IkUin d.Lquidam clogio . 
i8 Qiiartuniprincipalcdubiumcft,f an admictatur 
fubftiturus cx udta vulgari pupillo dcccdentein vicA 
lcftatoris? Etinhocdtibiotrcs principalcsliint Do» 
dtoruin opinioncs.Quarum prima cft,t]> tunc nun ibr 
lum cxprclla pupiUans, icdet tacit;! vuigaris expireC) 
aopinioncm tcncntGiolI Cy.& Dy.in Lquodli filiufc 
n.dc capt.& poftlim.reuor. loan. AntLui addiiiombus 
adSpcCuiAturcm, in tic.dctcftam.fupcrKaib.Angjn 
Lvaica.$.pro llcundo.C.dccatLtolL in l.Centurio , & 
in Lli p.;tcr caprus.lLco. Pau.dc Caft.in d.l.iara hoc iu 
rci &in Lprcabu$.C.cod.lac.dcRaucn.Rayn>NicoL 
dc Ncap.BaI.& l'au.dc Call in Lii paccr fiiiuni.(r.co<t 
Ang.& Arcc. rn tLLj. fl."cotL & lccuiuium SocLhxc cft 
cois opinicsquam ctiam confulcndo i(X|uiiur An^.in 
conl.4o.incip.rcpericur inccr Iibcros,Oldr.in cot. to, 
inap.quitiahxrcsJ-cdcricusdc.Scn.inconLi66.inci 
pit, rcfcribaris mihi,n rcgula, & BaltLin conf i ; t . ia 
4.vo!.inconf lyo.in f.voL&inconli^^i. volum.4. 
&i{ti mouenturcxpluribus. 

Prim6pcrtcx.indXquodfifihus. vbidicitur, q> & 
filius antc moriatur in ciuitatc.nihii cft,qut>d dc fcc5 
dis tabuhs tracbri poilit : modo tic . lUa tiiC^o,nihil» 
cft vniucriahs ncgatiua,& idco iutclligiiur,idcft nct^ 
f c/pcctu pupilbns, ncq; tacit^* vulgaris. Huic tcx.con 
tiariam upinionc ccnciues refpondcnc , (p illa vcrba » 
nihiicftqutHidcfcciindis cabulis,dcbctinreliigi.Lnib 
iiildcpupiilari, prcmtoftcaditurcxrauonib. ibiper 
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furec6nfiiltiim a(1!ignatis , qiia: milirant folum in pu- 
pilUri, nonauccmin tacita vulgari, quod probjtur 
eciamtquiatracbindodctacita vulgari.non dicitur 
tradlari dc fccundis labulis, ciim tradletur dc hircdi- 
tatc tcrtatoris.l.i.$ prius.ffcoti. Nccobltat lidixcris, 
qu6dtacitavulgaris continetur fub cxprcHapupilla- 
ti , crE;o pcr tacitam vu!(^arcm (ucccditurcx fcaindis 
tabulis , proui diccbat Ant^.in conC) o. Quia rcfpon- 
derar ncgando tacitam vJgarcra cotineri fubcxprcf 
(apupillari,cum illapotius cx lcgis intcrprctacione 
mcntcm tcllacoris coniccturantis fingatur, prouciii 
d.l.iam hociurc,Do(:[lore$diainc. Nccobllacillavni- 
ucrfilis ncgaciua,nihil:quia inrcllic^itur vniucrlalitcr 
quitum adca,quz rdpiciunc pupillarcm fublhtutio- 
ncm,&crtt fenfus : non tantum ipfapupillans fubdi- 
rutio, fcdctiam omnia relidbafublbcuco pupillari 
eiiancfcunr , non auccm tacica vulgaris . 

Secundo moucntur.Pupiilaris fublhtutio cfl reria 
mcntum pupilli , lic^c ordinctur a patrc. I.par ris Si fi- 
lij.ff".eo.& l.Papinianus.$.l"cdnccimpubcri$.tr.dcinof 
fic.tcftam. crgo fiuc fucccdacur cx pupillari cxprclla , 
fiuc cx vulijari cacica, fuccediturcx tcfbmcnto pupil- 
li fcmpcr . fcd in prima fucccditur pupillo,in fccunda 
tedatori , Inrtic.dc pupiLfubllic in princ fcd quando 
pupillusmoricurviuoparccceftamcntum pupillicor 
ruit duplict dcfcAu.Pnm6,propter dcfcdtum «tacis; 
(ccundo,quia morimr in potefbtealrcrias.& lic^t iex 
difpcnfcc circaprimum dcfedum arcatis , quod paccr i 
potcft pupillo lubftitucrc: camcn non dilpcnfat in le- 
cundo dcfcihi,ncc potcftdiipenlare.crgo nullaccnus 
poccftfucccdcrecxceftamencopupilli. Huic racioai 
rcfpondccuc : nam illa cacita vulgaris dicirur cllc pars 
tetbimcnti patcrni , ctmi peream fucc&lacur cdbro- 
ri : necn.cabulx pupiilarcs func adco cciUmcncum fi- 
Iij,quod nd linc ctiain patris, im6 & pus tcflameti pa 
cerni func. d.I.pacris & filij. quatenus crgo fucccdicur 
expaccrno.fucccdicur ipli patri , Si non pupiUo, cum 
per vulgarcm racitam non fucccdatur pupillo,fccun- 
<ium communcm opinionem . 

Tcrtio moucnrur. Subftitutio pcr tcftatorcin vno 
cafu fad.i,no dcbct locum luberc in alio cafu, in quo 
15 ill 1 fubft i tutto ficr i non poftet , f qu ia quando vcrbx 
aliquo raodopoflunt impropriari&ailaptari, nun- 
quam rcferunturad cafum.inquodiljxjfitionon po- 
tcft ficri.fcu cllctinucilis.it* probaccex.in l.fidcicom- 
milla.$.fi fili^fF.dc lcg. j . Ec hinc cft q> patcr fubftituc- 
do filio, li morictur lc viuo,no vidctur fubfticucrc pu 
pill.ari tcr.fcd vulc;.iritcr,quia in illo cafu pupillaris no 
poccft habcrccftcclum. l.li paccr filiu ,&:ibi notacur. 
ffcod. fcd in quxftionc noftra pcr ccftatorcm fuit f»- 
da pupillaris fabftiturio,6: pupillus viuo ceftatore 
deccflSc.quo ccmporceriam cxprdlapupillarislocum 
habere non poflct, nequc eriara ficri,cum fucccdarur 
pcr pupillarcm pupillo,qua: locii habcrc non potcft , 
nili adira hzredicacc poft mortc teftatori$.Ergo tcfta- 
ror fubftitucndo pupillari tcr.non vi fubfticucrc in ca 
luifto.mquofubfticucnilofieri non pollec&ficin 
qnzftionc noftra cxprcfta piipillaris non corinec caci- 
cium vuls^arc.Vcrum & huic rarioni rridctur: nam li 
ciccotj>cValgari$ tacita locumnon habe.it, non th 
per hoc fcquiturq»ficinutili$, cum viresfumacpoft 
morccra ccftacoris:& cii h^c udta vulgaris fic cx pcse- 



fumpta mentc tcftatoris , illc qui ful>ftttnic pupillari* 
ter vidcrur faccrc tocitam vulgarcm in c.ifu,in quo lo 
cum habcrc non poteft pupillaris, vt probat tex.fccij- 
dum vnum intcUedlam , in l.qui ventri. fi^dc venr.in- 
foic. vbi pupiUaris fadavcncrchon nacocomprchcn- 
dic tadcam vuigarcm, & laracn in iUum cafnm no po 
Ccrar ficri pupillaris. & fadt pro hoc doftrina B.ir.co- 
munitcr approbarain d.l.j. inpcn.quxftioncvltimz 
principalis q.vbi vutt,q> li fit fuplbturio pnpilbris no 
rcftri«!iiadccrc.imzcatcm adiicnicntc pubcrtatcio- 
cum habcrcpotcft poft cacitam vulgarcm , & cn in ii- 
lum cafum non potcrat ficri cxprdh pupillaris : & lic 
vidcrur falfum dlcq»illcqui lubftiruit pupillariter, 
non vidcatur faccrc racitam vulgarcm in cafu,in quo 
non pocdl cafum habcrc piipiltaris . Ncc obftat fupc- 
rior maior proj»ollrio,cum ea locii non habcac, quan 
docontrariumciidtiircxprxfumpta mcntc ceftato* 
ris, profac cft in cafu noftro. 

Quarro mouctur . Vitiato cxprc(T6,\nriarur Mcitil. 
l.fi fponfus.f .j.ff dc dona-intcr vir.& vxor. fcd in q.no 
ftra vitxatur cxprdla pupillaris.l.i.f .adco.fEcod. crgo 
vitiarur criam cacica vuigaris fubftitutio.quzfubca 
continetur. Huic rationi rcfpondcas , proucrdpon» 
fiimfuit primo fundamencoprirazopinionis (upe- 
fioris quxftionis . 

Quinr6 , & vUiniA raonenrur per texin Lpatcr , in ■ 
prtn. lundta Lieqnenri. fF.de capc.& poftli.rcner. cum 
0 lic induccndo:nam in prin.Lp3rcr,quxricur,f anhe 
redicas vadacad fubfticucura,vel ad uenienccs ab ince 
ftaco ? & lurifconfulcus diftinguic piurcs cafus, & de- 
mum in d.i.quod fi filius, continuando fc ad pr9ced&< 
na refpondct,qu6d li filius ante moriacur in duitate, 
<{c fccundis t.ibuhs nihil trad^dum eft, & fic ful>fti»' 
cutura non .idinittendum:crgo,vt rcfponliocongrua 
lit interrogationi prxcedcnri, decidit hxrcditatcra 
iftam pcroncread uenictesab inrcftaro.n igirurperti 
nct ad ucnicntcs ab inteftaBo, non habet locum racttx 
vuIgaris.l.antcquam.C.commun.dc fuccef terum 
& huic induc^Honi rcfpondctur , q> illa verba.nihil dc 
fecundis rabulis tradbndum eft , polfumus intellige- 
redc lizrcditatciplius pupilii,& non ccftacoris, & lic 
ad uenientcsabinccftatoipliuspupilli.cumin lixrc- 
ditate tcftacoris (Uccedarliibftimtuscxcacira vulga- 
ri,& aducrfatiua lUa , quod li , non aducrlknir princi- 
pioLprxcedcntis, vbi traAaturdcriciravulgari, fed 
aducrfatur fini i^is prxcedetis.Aduerlatiuaenim a<l 
proxima rcgularitcr refcrtur.I.fi idcm in co. in fi.fTde 
iurifd. om. iudic. fcd in fincproxim.Ti.qiundo mor- 
tuopatrcimpubcs capicur,&moricurapud hoftcs, 
nondubicacuran fucrirlocus t.idtf volgari.quodccr 
tum crar,quod fic Icd dubicabatur (blum dcpupilla- 
ri ,& dici tur cftc locu m xqui ta tc tan mm. Ergo q uado 
in d.i.quodfifiliusidicirur, quod(i hhusantemoria- 
tur in duitatc nihil cft , quod dc lccundis tabulis rra- 
^tari poftic.incelligcndum cft dc pupiliari,dc qua 
dubicabatur.non aiitcm dc t.icita nJt^ari, & hoc mo- 
do conlidcrando rcmouctur fupra<)i(fla confidcra- 
tio, cum d.Lquod fi filtus, refcratur fini, & non prin- 
cipio icgis pra-ccdcnris . 

Ec cum h^"opinio nulia,ncc lege,ncc rarionc fun- 
dctur,ciii rdnondcri non noHit, ideo («rcundaeftopi- 
tuoBarc inaJ.j.fubnum.3i.qui talicerdiftii^uic: 
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aut filius mori oir ciuilitcr viuo patrc, vt quiA c.i}jtrur 
»bKo(libus, vcl pod nKJrtcmpatrisniorituriiAtura- 
Ihcr: & tnnc rubdicuru^ poccll fucccticrc cx rjcita 
vulgari.Llcx Corncli.i.frcod.& ratio cft,qiiia patrc vi- 
uoadhucdurat fpcs iiibilitutionis pupillaris, vnilo 
noncllquid impuccturpatri> cur tcftamcntum non 
mutauit . Aut tiliuii viuo patrcdccclllt naturalitcr, 64 
lunc fi quidcm paccr dccdTit flati m po(V,itaq> non 
buitccmpus tnutamii cdlamcntum, & idcm quod 
(iibdituius vcni:c.\ cuita vulgari, cx prffumpta vo 
luntatcdcfundVi,quiacum inlUtuilict, (i fciuiilct.d.1. 
fi patcrcaptuscum luaglof Ificod. Si vcro patcrdcccf 
(it pod cx tntcruallo, ita quod habiut pot<.-nti.im mu< 
taiidi tcdamcntum, tunc fubliitutus non admittitur; 
nam cum potuic fibi prouidcrc& non prouidu , lcx 
non fubucnit (ibi, & nanc Qar.fc'nicntiam fcquuntur 
ji>i Fnuicdc Albcr.dc Arct.Thomas Dot^ Scncn- 
(ts , & Ripa , Bart.Franc.de Albcr. & Pau.dc GiAro in 
dJ.Icx Corneha,Bart.Francdc Albcr.in l.tradabatur. 
lf.d-- miiit.tcdam.Barr.iti d.l.quod fi (ihus,Pau.dc Ca- 
Aro III 1. vnica. $.pro fccundo . Cdc caduc. tolicnd. Si 
Caid.FlorcagincRainurius, cxtradc tcdam. &:idcm 
tcncrcwdctur Bald.mi.procibus, in vcrficad vnum 
ftducrtc . Ccodcm . Corn. in confiLio^, lib.;. & Pau. 
deCaftroincon(il. i j.voium.j.& moucntur ifti cx 
duobus ^tilTimum . 

Primo pcr tcx. in I.tradalatur . fl". dc milit. (cAam, 
Huic tcx.rc-(pondctiu- duplicitcr. & prim6,nam ibi in 
paganoconicruantur iiclcicommiila fauorc Itbcrta- 
tis vno cafu, quando moricur fidciconunillarius viuo 
teftatorc , quando non potuit mutarc tciiamcntum , 
«rgoargucndoalpcciaii, vbinon tratl.ircmus dcli- 
bcrutc fcfus dlct, &fic iftc tcx.hoc modoconiidcran 
do,fccundumArct.potiusin contrarium rctorquc* 
tur . PrartcTca (ccundo rcfpondc-tur^nam in d.Lcra^^ 
batur , tcllator ibiprocuidubiolcicbat (ublliitutionc 
fidcicommillariam cxtindaenc,exquo fcic (idcicom 
millarium mortuum non adita h^rcditatc. vndc cum 
cilct tacafu ccrto,(i non prouidic, libi ipli imputctur . 
fcd io ca(a noftro cft totum econtra,cuin cxtinda pu 
pill.iri fubllitutionc.no cxtinguatur vulgaris, cum ip» 
fa (ubexprdla ^upillart .cquc- piincipahccr continca- 
tur : & idcoiicct cxtinguatur pupillaris, remAnct vul- 
garis, cx quo tcllator altud no dilpofuit, pcr id,quod 
hal>ccur in d.I.li lidciulIor,in princ& lic cum cciUcor 
lionfijcritinaliquaculpa, cxquo lciebatincllirtaci- 
tam vulgarcm ! pcrquam potc-rac ccftamcncum con- 
fcruari, noncft cur ftbi impucccur, li tcllanK-ntum 
non mutauit. 

Secundo,&vltim6moucnrur,arg.l.j.C.dcinoftic 
tcrtam. &:l.quidam tcllamcnto Prcxrulura. fi.dc vulg. 
& pupil.lubliir. iunda L pcnui. ft.dc iniufto tdbm. in 
<juibu$ILproi>.itur, quodquando tcftatorcft incui- 
pa,vclquianoniuit(uIcmnttcr tcftams, vclquiacuc- 
nit caius tcndcns ad inuahditatcm tcftamcnci co tcm 
porc,quo potuit prouidtrc, & cx ncgligcntia no pro- 
uidic, & tunc hoc calu Icx non coadtuuac voluncaccin 
tcftacoris, ncc principio , ncc ex poft fiidlo, ii veniac 
cafiis improuifus: fcd in cafu noftro tcftator fccit pu- 
pill.ircm lubftitutioncm, &illa cxtin^a fuit,cum pu- 
pillus viuo teftatorer^eccflcrit , & tcftacor habuii po- 
tcntiaro (ibi prouidendi,&exfuancgligcDtia 116 pro. 



uidic , ergo lcx non coadi uuat teftacoris volijtatctn iit 
cafu noftro.&: (ic fubfticucus cum non poilic cx cxprcf 
fa pupiilari admitti, non ootcft cx t.icita vulgari fulx 
exprclla pupillari cotcnta (iicccdcrc.C^tcrum & hui<) 
racioni rcfpoiidccun nani fuprath^b: lcgcs iocum ha^ - 
bcnt, qiundo tcllatorfucrit in cuipa, cum potucrit 
prouicicrc , & ox fua ncgligcntia aiiud non dilpo(uic , 
("cd hoc non cft in ca(u no/lro, quia cum tadta vulgar* 
ris^-quc priiicipahtcr fub cxprclUpupilUri coniinca-. 
tut,Ua;tcxtinguaiur pupiilaris, non cxtinguitur taci- 
<a vulgaris , arg.d.l.(i tidciullbr. & lic cum tcftator n» 
fucntin ahqua culpa,cxquo fcicbac incllc tacitam 
vulgarcm, ^ht quara tcftatncntum virctaccipcrc po-, 
tcra(,non cft cur tclbitori imputctur, (I tcftamco-, 
tumnuu nniiauit. 

Etcum fupradidaopinio Bartoli. ncclcgc, nccra- 
tionc fubftincatur,cui rclpodcri nnn pollii : idco tcr- 
tu&vitimacft opinio.quod indiftinC^c iocum ha. 
bcattacicavuigaris,hcc( cxpircc cxprclL pupiliaris., 
& lianc npimuncm tcncnt imula, Ang.dclVitglis, 
Alcx.numcro ; i.Soci.numcro )<;.lai'.numcro 
Alciacin d.Lj. glo.GuihcLdc Cun.BaicLlmoia,& Lu- 
douic.Roman.in Licx Cornclixft.codcm . giol.in ver. 
fiibft ttutus. & Bald.in didi Lvnica.$.pro (ccundo.C 
de caduc tollcn. Imob in c Rainutius . cxtra dc tc*- 
ftam. I^au. dc Caft ro in l.humanitatis . Cde impubcr. 
&ahjsfubftit.GuihcLdcCun.in d.Lprecibus, Baiil.in 
d.1 quidam clogio,&Ci(oP.-ipien(is inLpoftatltum. 
C.dc impub. & harc eft raagis communis & rcccptior 
Doclorum fcnicntia , prout refcrt , & cam tcnct I a- 
nandus Vafquius in trad.de fuccell.creat. lib. j.$.i i. 
num.14 1.& confulcndo cam lcquitur Pct.dc Ktp.in- 
tcrconiiBaldi in conl^ 1 $6. ex f.ick< proponitar, ui 4. 
V0I.& ifti cx pluribus moucntur . 

Primo pcr tcx.in d.i.viuci,in $.pro iecundo . l luic 
tex.faciliicr rcipondccur: ijam ioquitur in fubftitu- 
tionc vulgari cxprcfla,(ac1a in icgacis: nos vero ioqui- 
rour in tacita vuigari comprciicnla in cxprdla pupil* 
lari vitiaca propccr mortcm fihj antc patrcm . 

Sccundo moucntur.Teftomcntum lumit vicesi 
tacita viilgari comprchcn ji in c-xprclla pupillari, qua- 
do pupiliaris ab inttio cft inuttits, vtquiafadhifuic 
cxtranco vd minori.l.finah,& ibi hoc cummunitcr te 
ncnc Do^\. C de lixrcd. inftitucn. crgo facilius ccfta» 
mcntum dcbct fumcrc vii cs a tacita vulgari , quando 
cx poft fado, & non ab initio vi(iaiur pupiliaris,pro- 
uc cft in calii noftro,atm facilius impcdiatur ini- 
tiuin adus , quam toilatur in cllc produclus, argum. 
Ipatre furiolo.ftuic hi$,qui Ituic fui,vcl alicni lur. Ve- 
rum&huicractoni rclpondctur, quod (upcriorcon- 
cluftoicu tcx.in d.Llin.proccdtt in cacita vulgari du- 
bia,& non in tacita vuigari pnc(iimpta,prout ibi Pau. 
dcCaftrodcciarat, intcrquas (iibftitutioncscftma- 
ximachtfcrcntia, proiu infcnusdicam.l^rstcrcaiiia 
cottimunis fupcriocopiniocftdubia,&infra Latius 
cam (hlputabo, qua dc rc talc fundamcntum non 
cft omnino tucum. 
X I Tcrcio & vltiiTio mouentur. f Vitiato cxprcllb, 
non viuatur r.ici(um , quanda non vcnit acccilb- 
ric, (cd .vqnc principahccr. 1. tidciullbr , in princi- 
pio , & ibiJBart. ft.dc lcc>ar. primo , fcd tacita vulgaris 
comprchaila in cxprclla pupiilari , non cft acccAbria 
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pupilLireni,(«i zqucprincipilis, cum ip(a non vc^ 
niac ex natura verborum , ncc ex (cqucla pupillaris 
exprcdz, fed ex inrerprecatione legis ira conic^uran- 
tis mentcm dcruncli: crgo vitiara per mortcm pupil- 
li ante patrem expreila pupillaris , non vitiatur tacita 
viilgaris. C^tcrum & nuic rarioni rcfpondctur pcr 
Rip.ind.l.j.num. i^y.quodtacitavuigaris proccdit 
cxintcrprctationelcgisconiedhiranris mcntcm tefla 
torisfuilTc,qu6d (icogitalletpupillum moriturum, 
nonaditahafrcdicatCjidcm difporuidet, qux conie- 
^rata inrcrprctatio ccllat, quando pupillus pnmo- 
ritur,&paterdiu fupcruixir, quiatuncfumusccrti, 

Suodcogitauitcafum racitx vulgaris, & tamcn non 
ibHitui t. Verum hxc rcfponno Ripx non tollit fun- 
damentuin: namlicctvulgarisfubpupillari exprcfla 
contineatur ex fi<£h difpofitionc Icgis, & ex conic^* 
ratamcntctcftatoris: Icxcnimprxiumit, qu6dtdla- 
tor qui fubftituitin vnu cafum.fubflituidetin vtrun- 
quc,n cogitallct dc illo cafu : tamcn hic racita vulga- 
tis exhacrarionciprindpio,&noncxpoft/adio incf 
(eccnfetur.cum in vtrunquccafum tcftatorctn fubfti 
tuilFcintcIIi^tur, proutprobattcx.ind.l.iamhociu- 
rc. vndcliceiccflctcxprcdapupilbrrs proprer mor- 
tem pupilli viuo tedacorc, non tamcn ccdat racica vul 
garis.quxaprincipiotcftaraentiincrat, &:cum tcfta» 
tor (cicbac inellc tacicam vulgarcm , proptcr quam 
iuum teftamcntum confcruari poterat: ^Tiufquiique 
cnimiegcs (circ prarfumitur.LIcgcs facratidimx.Cdc 
ILnOn oebct aliquid libi tcftatori imputari , d aliud 
fion difpofuit,& fic Ci tcftamcntum non mutauit: 
namcumipfum teftamcnttim iit^^alidum, & vircs 
iumcrc polfit k tacita vulgari, fi ipfura non mutetur , 
fbircnon prohibctur,arg.I.{ancimus.C.detcftam. Et 
cum fupcriusfundamcntum firmum rcmaneat , ego 
ah hac pufteriori &i communiori opinione non reco* 
cio, quamconfirmo hocdilcmmarc. 

Nam, auttcftatordixit, filium impubcrcm infti- 
tuo,& Scium fubftituo, & tunc indubitantcr fupradi 
^l-a communis opinio cft vera . &£ raiio cft , quia illud 
vcrbum, fiibfticuo.fuinaturacommunccft, &com- 
prehenditvtrunquccalum,tamacquiliC9,quam non 
acquifitxhzrcditatis.dl.iam hociure.dLLprccibus, 
ibi, Vtrum in primo.an in fccundo.& Lj^cncralitcr.C. 
dc inftit.& fubftic. & fic.Tqucprincipalitcr tam pupil 
larcm , quam vulgarcm fubftitutioncm comprchcn- 
dir. Eri^o cxtincti cxprellapupillah proptcr mortcni 
pupilli viuo tcltacorc, non cxtinguicur vulgaris, cum 
vulgaris fub hac fubftitucione ex proprietatc verbo- 
rum comprcliendittur , & ita tenct Pau. dc Caftro in 
confiLi j.numcro ;.volum.j.&Bart.inconfiL}7.j8. 
40.& 57.volum.j. 

Auttcftacor dixir,filio impubcri.fi in pupillari 
setaicdcccdcric,fubfticuoTitium,&tuncindubitan- 
ler proccdit etiaro fupcrior fentcntia, prout tcnet 
Bald.in dJ.prccibus, num.^z. qucmcommunitcr fc- 
quuntur Do«5h &ctiam tcnent Imola& Cardin. Flo- 
rcnan cRaynutius , cxtra de teftam. Bald.& Cato Pa- 
pieofis in 1. quamuis . Ccodcm . Pau.de Caftro in d.L 
predbus, Alcx.&Soci. ind-l.j.&cft communisopi- 
nio , qiiac ptobatur hac rationc. quia cx quo tcftator 
indiftin<flcIoquutuscft, nondiftinguciidoan fic h*- 
r«SiVel non hxres , cx proprianatuxa & iignihcatione 



indcfinicc vcrunquc cafum comprehcndit: ideft,fi 
in pupiibh xnrc dccodat mortuo tcftatore & adita 
hxrcditatcjfcu fipupillnsmoriaturviuoptre, arg.L 
fi fcruicus. ft!dc fcniit.vrban.pra:d.&Lcondicionuin , 
quarin futunim . dldccondit. &dcmonftrac &com« 
probaturhzc opiniohac alia ratione. Uluddidtur 
exprcirum filtcm in gcncrc, quod uotcft coraprchen- 
diingencralitatcvcrborum: illud vero dicitur tad- 
tum , quod ncquc cx vcibis , ncquccx mentccolligi- 
tur,fcd taciic i Icgc fubintclligitur, Rald.in Lin tcda- 
mcnto.Cdc ccftam.milit. fcd fub iftis vcrbis,fi dccci^ 
fcrit in pupilLui xtate, pariter potcft vcnirc cafus 
mortis viucntctcftatore, &mortuotcftacore, harre- 
ditateadita, vel non adita, quicafusparitcr fub illit 
vcrbiscomprchcnduntur: crgo parircr exprcda vul- 
gariscomprchcnditur ficut pupillaris. igiturexrin- 
ftapupillari in caiunoftro, non cxcinguirurcxprcf^ 
(a vulgaris . quam opinionem fcquitur cdam Pau. dc 
Caftroindidloconli.1 j. 

Auc teftarot dixit , fi filius horrcs eri t, & in pupiUa- 
ri xtate deccdcrit, fubftituo Titium: & tunc tenenda 
efteciamfupradi<5b magis c6nuinisDo(florum opi- 
nio,quamvlcra fupradid^um fiindamentum prooo 
hacalia rationc : nain vt fi teftaror pupillo cxallc, aut 
cx partcinftituroTitium ita fubftiruillct, fi impubcs 
hxrcs non crir, vel h.Trcs crir, & in pupillari xtatcde- 
ccdcritfubftituo, tunc pupillo viuo patrcmoricnte 
fiibftitumscxcxprclTavuIgariadmirtcrctur: iraquo- 
quccuam fi non duplcx fubftiturio facla fuit vcrba- 
licer , fed tantum fimplcx : tamen quiacx Icgis intcr- 
preutionc mcntalitcr vtraque fubftitutio /ada in- 
lelligitur, fubftitutus admittitur, ica cantat dJ.iam 
hoc iurcLfccunda, & I.quamuis.Cdc impubcr. dum 
aiunt invtrunquc cafum fiidiam vidcri (ubftitutio- 
nein , & ita probat ctiam tex. in prindpio , Inftit. de 
pupilL&inI.prima.fCdevulgari.& inlLudus, eo- 
dcm tituIo,dum aiunt , pupilbrem fubftitutionera 
duplicem ellc. 
11 Circaquintam & vltimam qu.Tftionem «f An fi 
pupillarisfit /adhi vcntri, adtnitratur fubftiratuscx 
tacita vulgari non nato vcntrc? Bart. in A. l.prima.nu- 
mc j j.dicit, quod aut vcntcr non nafcitur poft mor- 
tcm tcftacori<!,aiit parum anrc , ita quod rcftaror non 
habuit tempus mutandi tcl^mcncum , & tunc lo- 
cninhabct tadta vulgaris, &ica proccdit tcxtus in 
Lquivcntri.fT.dc vcntrc inlpidcn.aut non nafcitur 
antc mortcm tcftacoris cx intcruallo, ita quod poruic 
mucare, & tuncnon habctlocuni tadta vulgaris. d.I. 
tradtabatur . fT. dc milit. tcftamcn. &cum hac difUn- 
dHonc tranfcunt Salyc.ui Lin tcftamcnto . Ccodem . 
Pau.de Caftro in I.coh.Tredi.$.cum fihx. freodcm. & 
Ripa in d. Lj.numcro i <J S. Vcrum conclulluc procc- 
dcndo , reicdhi hac Bartoli diftiniftionc, concluden- 
dumcft, indifbnAitadtamvuIgarem Iocumhab<y 
rc,&itatenent Alcxan.fubnumcro } j.Lifnumcrotf. 
& Socin. numcro 7. in dic>a Lpri ma . Bald. & Pau. de 
Caffao fibi contrarius, in I.finali.C.de inftitut. & fub- 
ibtut.Guilielm.de Cun.in dic1aLpra:ibu.s, AngcL 
in diiilaLlcx Cornclia,& ImolainLab cxlixrciuci. 
$.finaliif delcgat.primo . & Albcr.in rcpct.Rubric^, 
ft". dc vulgari & pupilbri fubltitut. vbi dicit, quf»d 
iu vidit obfcruari dc faiito . qiur conclulio probatu c 
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prim&per textnm incLI.qui vcnth,ian<9a^lo(I Secun 
cio proDacur per tcxtum in l.fin. C. dc infhtut. &: fub- 
Aicuc. vbi vulgaris cxprclla fvida , (i poftiiumus non 
nafcicur, concinet tacirampupilUrcmconaco. Er^o 
idcm dicendum ctl cconucrro.quod cxprdla pupilla- 
ris vccri corincac cacira vulgarcm co non naco . 
Tcrtio probacur pcr ccz.in Lab exharrcdaci.$. fin. cum 
glor.fr.aclcg.j.&ad illum ccxtum vidcas Ruin.in con 
lil.95>.num.i7.in i.volum. Quarcb&vlciraoproba- 
tur per rcx.in Ifi nemo. $.fin. fTdc ccitam.cutcla. & fa- 
dtcriam pro hacopinionc fundamcnrum mcuro 
^lum in praxcdcnti qua;ftionc . 

I SHbHUMtlo rulgaris exprefa conlmet Uuitam pitfil. 
laretiu. 

% SubflitMtm yulgaris expreffs faBa cum didione taxs. 
ttua,non conlmet lacitiimpMpilJarenj . 

I SMhliitutiovulgarisfi fiat imparibus perfmis fepars- 

tiSf an cemprebeniat tacitampupiUarem^ . 

4 Tluralis loquutto refoluitur in fuas finguUritates, cum 

eius declarationesum. 5 . 

6 SubHitutio per patrem faSam feparatim duobus imp» 

beribus , fciticet vni pupillariter , dr alteri rul^jru 
ter,an tunc in vulgari tacita pupiUirii contineatur. 

7 SubfUtutio rulgaris , an cmtineat tacitam pupilLtrem , 

fiextatfiaiutum,quod te/lamenta ad literam tntelTt. 
gantur,proutiacent. 

8 Ijtera dkitur iUa , qux oculo corporali legi pouji , non 

cfMX inteUe£lu comprebenditur. 

9 BartoH difJum in t.omnes populi, in 6.q.princ.ff.de iujl, 

t^iure, declaratur. 

5 0 Subflitutio informis dtinet tacltam pupittarem,etiam 

ftantejiaiuto, qubdtefUmenta ad litcram intelligan. 
tur,proutiacent. 

II SMbfiuutjoexprrjfayulgaris non comprehendit taci' 

tam pupiUarem , fs eidem cui faSa efi rulgaris ,fa. 
Qa eji etltm exprefjj pupilLtris fubfiitutto . 

C A P. Xl 

I tfi^^^iAM Errius cfTcdus c(l, fqu^ vulgaris cc 
^Pj tfjr* prcda conrinct tacicam pupillarcm . d.L 

U^a Pj) '""^^ ■ • conclufio 

^jM Jfc^ ampliacur, fccundum Barc. vt procedat 
nonfolumquando fubflirucio vulgaris 
eftfimpliciccr fada, prour rex.in d.Liam hociurc,di« 
cicfcdquandoeHconccpta in vnum cafumindiui- 
duum vulgaris fubfticucionis, pura fi poflhumus non 
nafcarur, adhucfubcalivulgarifadlainvnum cafum 
indiuiduum concinctur cacira pupillaris, rcx.cft in 
Lfin. C.dcinftic.&fub(lir.&f"caindum Bart.dcclara- 
turnon proccdcre, quandocontranum conftarccdc 
tcftatoris voluncacc cxprcfsc vcl cacitc. Vcrum vc om- 
niumcorumqu,T:cum hic, cura ahbi dicuncur circa 
hancmatcriampcr Do£brcs, vera&cbra habcarur 
refblutio: duo prindpalcs funr confiderandi cafus, 
Qiiorum primus cft,quando exprcfscconfbt dccon- 
traria ccftatons voluncate, nam tunciub vulnaricx- 
prclTa non concincrur tadra pupiUaris . d.Liam hoc 
« iurc, & Lquamuis . Cde impubcr.&alijs fubfht. f & 
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iuxu hunc cafum quzritur,an vulgaris fubftirutio 
cxpreiLifadacumdidHonc taxaciua.conrincac cad» 
ram pupilIarcm?&concluliucprocedendu,rclbluca« 
dum cft,qu6d non,& ira tenenc Alcx.num. j 4. Rjp«« 
num. 1 69. &Sod.tn odaua limitacionc. in Lj. fLcod* 
Pau.dc Caftro,num. i.& laLfub numero 4. in d.Liaai 
hoc iurc, S.tlycer an Lprcdbus.Ceodem . & Fulgofia 
l.quamuis.Ccodcm. & m d.Lfin.Cdcinlticuc.& fub« 
lbtuc& hzc conclufioprobacur lcge,& racionc. Lcgo 
probamr in d.l.iam hoc iure, um in verfic In vulga* 
rcm ranrummcxlo cafum , quim in verfic. Vrrum de 
vna vulgjri cancummodo fubQicutionc. Racionc ve- 
r6probamr.Dc nacuradidionis caxaciuxcftalios ca- 
fusdi(nmilcscxcludcrc,&fimilcs indudcrc, Clcm. 
cxiui dc Paradifo . $. cum auccm , dc vcrb. iignific 6c 
nocarur inl.rarioncm . C.deprobac. fcdpupillarisdi« 
drurdiinmilisvulgari, cum pupillarisdcliii nacura 
rcquirac hzredicaus adicioncm , vulgaris vcr6 mini> 
mc, fcdtocumcconcra.crgovulgans cxprdla fawhi. 
cumdidionc raxatiua, cxcludit pupillarcm cacicani 
fubfticurionem . Nec obftacfi dixcris,qu6d diclio, 
cunc , habct quafi naturam taxatiux.L4.^.primo.tr.de 
condjcio.& domonltracio. & camcn non cxcludic ta- 
diam pupillarcm , vt probatiir in dJ.j. & ibi Bart. in 
j.opfwfitionc. quia refjxindco , quod diClio, runc, 
no lubct naturam caxatiu.Tracioncincluiionis vnius 
calu$& cxdufionis alreriu$,fed rantum racione ex- 
trcmiraris remporis , nam cxtrcmiraccm rcmporisde 
fui nattira fignificarc dicicur , vc probacur in d.f .j. & 
inLin fubfti cucione . £de vulg.& pupiL fubftic vncie 
nonmirumcft, fipcr ipfam dichonciiL,tunc, noa 
cxcluditur cacitapupilkris. '• 

Secundus prindpalis cafus cft, quaivdo cadtc con* 
ftatdccontraria rcftatoris voluntacc,nam tunc fub 
cxprclla vulgari non connnerur radcapupillaris.d.L 
iam hociurc, &iuxcahunccafumifta:qua;ftioncsdi-. 
fpucanrur,& prima eft, f An fi vulgaris faCh fu 1 1 pcr- 
fonit imparibus fepracim, comprchcud.ic radtaio. 
uupilkicm : nam quando fiida fiiit pcrfonis tmpart- 
pus coniundlim , & rcciproce, runc non eft dubican» 
dum,qu6d nonconuncat.dJ.iam hociure, vcrfic» 
fcd ii auccm . Et in hac quzft ioncduz lunc principa- 
lcs Dodlorum opinioncs : Quarumprima eft, qu6d 
noncomprehcndat cadcam pupillorcm ifta cxprcfla 
vulgaris, &ita ccncnt Pct.laco.dcRaucn.&omnes 
Vltramontani , & Cyn.in d.Lquamuis , & mouencur 
ifti exhac rationc: nam fiait fi vulgaris fubftiturio 
fit pcrfonis imparibu<; coniunchm , runc ipla non 
continct tacitam pupilkrcni , ita ctiam , li fit fublli- 
nitiopuberi&impuberifcpararim ambobus vulga^ 
ritcrfubftitucndo, videtur impubcri faita fubfbcu» 
t io vulgaris cancum, ficut & pubcri . probatur confo 
qucnria,quiaratioxqualiratis fcruandr,qu« raili- 
rar qiiandoconiun^m pcrfoiiis imparibus fir vul- 
garisfubftitucio, locumctiam habccquando fepa^ 
rarim fit,tum edam quia an vulgaris fiat perlbni* 
imparibus coniunAim, (eu fcparatim,non rcfcrt, 
4 t cum pluralis loquutio, puta li harrcdcs non cninc, 
rcioluatur in fuas fingularit.ircs: idcft 0 ilie hzres 
non erit , talcm fubftimo : & fi illc Ixircs non crir, ta- 
lcmfubfticuo.Lfalfa, in finc.fEdccontlic&dcmonft. 
Vcrum huic rationi rcfpondcrur,qu6d iromo mai- 
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ximaeftHiffercnri.iinrcrcarum&cariim: namquan- 
do (it fubilirutioconiunt^mduobus propccr vnio 
netn fcrmonis, vidcntar quo<iammodo in vnum cor 
pus , Sc in vnam qualitarcm rcda£H , arguni. I.;. §. his 
jca . C.dc caduc lollcn. & idco did^um in vno , in alio 
(lcbct ccnleri rcpctitum , art;um.LmuIicri &Titio.fn 
<te condit.&dcmonftr.tt. &l.reruus.$.Caio. ff.dc fun. 
inftr. fcd qu.indo fubftituno fcparatim fit.tunc da 
qualibctconccctionc lcparatim iudtcatur , ncc infcrr- 
tur dc vna ad aliam.l.pater filiani. $.fi. ffail lcg.Falcid. 
&L(in. lf.de iniuf.tellam. Nccobibtd.l.falla,m finc, 
j t^Bi^^^procetiittquandoplaralitas refpicit plurcsA: 
Hiuerfoscffctfhis, nam tunc rcfoiuitur in fuas /ingula- 
ritatcs: lccus vcr6,quando rclpicit vnum commu- 
ocm cffct^um,nam tunc non rcloluitur.d.Lquamuis. 
ied in cafu noftro , qu.indo coniundlim piuribus vul- 
gariter fubllicuicur , rclpicit vnum communcm effe. 
^him,& fic vnam h^rcdiutcm.crgo non reioKittur in 
fuas (ingularitatcs, & ita dicit notantcr Oar.in d.l.fal- 
fa.jj.fin. Prxtcrcad.LfaIla,in fi.non proccdir, quando 
in contrarium przfumicur mens tcflatoris, icu lo- 
«jucntis rationc xqualitacis fcruando; inrcr illos , qui- 
busfaclafuitfublhcucio, argum.d.Liam hociurc, Si 
iadicitBaki.&Salyc.ind.l.quamuis,&glof. inl.hoc 
»rticulo.ff.de hirtiL infti tuen.& id fui t de mcntc Bal- 
<Jiin Lfin. C.dcimpubcr.& alijs fubftir.fcd quando 
coniun^m fit pluribus vulgaris fubfticutio : iddl 
pcrfonisimparibus, tunccum in ambobus vuigaris 
non poffit tacicam puptllarccontinetc rationcarqua 
Lcatis feruandx , pluralis loquutio nonpoccft rdolui 
■n fuas nngularitaics: nam cum fubftiturioxqualitcr 
omnes rdpiciat , zqualiccrcircaomncs etiam dcbec 
dctcrminarc. & fic vidcs in cadi noftro no obftarcdc- 
cifioncm d.Lialfa, in fi. & pcr coniequcns maximam 
edcdiffcrcntiam intcrcafum, qiundo vulgaris fubfti 
cutioconiunC^impcrfbnisimparibus fir, & intcrca- 
fam quddo fcparatim vulgaris fubftitutio cocipitiir . 
&vltraius refponfioacs Pau.dc Caft. in d.Lquam- 
uiSjdicitvcrum cftcquodplurahtasrcfolmturin fuas 
iingulariratcs: taUs taincn natur^&condtcionis,qua- 
hs crar fubgencralitatc. fcdilhivulgarisfubgcnera- 
litate vel pliiraiirace coinprdienfa non comprclun- 
(iebat tacitam pupillarcm: crgo rcfolutain plurcs iin- 
gularitatcs non comprchendit , quia rctincc nato- 
ram pluralitacis. 

Viidc cum fupcrius fundamentum non fubliilat, 
dcera eft opinio (upehori contraria , quam tenenc 
Glof Rayn.Iac.Bucng. BaId.SaIvc. Ang.Fulgof & 1'au. 
dc Caftro,indXquamuis, laco.dc Arc.Bart.Bol.Ang. 
Pau.de Caftro,& A!cx.m d.Liam hoc iurc, Ang.Salyc 
& Fulpof in l.in teftamenco . Cdc milit. tcitam. Aiex. 
Ripa, & Soci.in d.l.j, & L-ico.Butrig.prout tcfctt Bart. 
in <Ll.fAia . $. finali . & dtcommunis opinio , & cam 
omncsItalitcncnt,&cft ctiam vcrior optnio , aqua 
egonullo padorcccdo, qua: conclulio probaturlc- 
go, &tationc. 

' Lege probaiur per tcx.in d.Liam hoc iurc, cum tri 
plicitcr inducendo, & primb in prindpio lcgis: nain 
ibivolcns hmitare vcrlic. fcdfi alitcr.dicic tex.hoc 
iiaquccafu (cparacim fubftitucrc dcbcbit,& ficvbi 
firparaciiniubftituitur, tadta pupilUnscomprehcn- 
ditur. Nccobftat cxcplum quod (cquitur.quucxcm- 



planonrcftringuntrcguLim.Ldamniinfcdli. la i.ff, 
dcdamnoinfciio.Secundoinducirur tcx.iftcin verll 
ita enim in altcro vtr.iquc fubftitutio int^Uigitur. 
Tcrti6& vltim6 indiicitur in vcrbis illis,vcl ccrtccui 
randz quxftionis gratia. nam ibi lurifconfulcus non 
coniidcrat fpecialitcr in vtrunquc cafum impubcrt 
fubftitucndum ciufa euicand c quxftionis , cx co, 
quodtunclub vulgari non comprchcndatur tacita 
pupillaris, fed conliderac ratione cuicandx contra- 
rixdi(jiofitionisprxfumpti.&(ibcnc illc tcx. con- 
fidcratur, cxcocxprc(sccIicitur, quodqoandolcpa- 
ratim peribnis imparibus fit vulgaris lubftiratio y 
tunc cacontinct tadtam pupillarcm : (cd hoc nopro- 
cedir,quando conftarccdc contraria ccftatoris volun- 
tatc cxprds^vd prxfumpt^,& idco ad euitandain 
hancqufftioncmcontrari^voluntati$prx(umptxip< 
iiusteftatorisadhibctconlilium ad inaiorcm cautc- 
bm , &ad hoc vt omn is di/Hcultas cellct, vc in vtrun- 
quccalumlubftiruaturimpubcri: idcftli hxrcs nori 
crit, vcl it crit & in pupillari xcatc dcccftcrit, &iilc 
texnisloquitaretiam,quando omnes fratres cllcnc 
fcparatim fubftituti, & licpcrhoc ranoucturdiftin- 
dho Politi.quam facit in tra^Liubftit. in matcria vul- 
garis lubfticutionis, inlccundo cffcdu , quam iiipa 
in tLl.j.reprobac . 

Ratione dcmum hxc communis concluilo pro- 
batur, quando fubftimtio (cpararim fit, tuncdcqua- 
Lbct conccptionc icpararim iudicatur , ncc dc vna ad 
aliaminfcrtur. Lpatcrfiliam.f fin. ff.aii leg.Falcid. & 
Lfin. ff.dciniuftotcftam.fcdquando eftdc quaUbcc 
conceptionc fublhturionfs iudicandum, ninc nulla 
eftdimcuicas, qu6d vulgarisconrinctcadtam pupil- 
Lircm,&liccconcra.d.l.iain hociurc, &iLl.quamuis. 
crgoidetndiccndum dl, quando piuribus pcribnis 
imparibtu fcporatim vulgoris fit fubftitutio . 
6 Sccunda cft conduiiOifan (i (cparatim duobus 
impubcnbus patcr fubftituit,i'cilicct vni piipillari- 
tcr,& altcti vulgaritcr,an tunc in vulgari conrincacuc 
pupiilaris ) Et in Iwcquxftionc dui lunt Docbo. opi- 
nioncs: Quarum priina cft,qu6dtunc iub vulgari 
contincac tadta pupilioris, &ita tcncnt GuiLdc Cun. 
ind.l.prccibuv, qucmicquuntur Soci.ind.l.j. (ubnu- 
mcro 8. in vcrilc.Dccim6,& vlrimo Iimita, & Alcx.in 
<LLiam hoc lure, numero 7. & GuiUcLde Cun.mcuc- 
tur pcr tcx. in d.L iam hoc iurc , induccndo cum hoc 
niudo : nam ibi iccundum eum licct vni factafueric 
vulgaris , &altcri pupillaris , tamcn fub voilgari com- 
prehendiiuc tadta pupilLiru. Vcrum iftc rcx.hoc non 
prubac, nam non dicit iftud,ad quod ipfc allcgat. 
Nccobftat, iidcnu6hoc aiio modo iftc tcxcus indu. 
catur namibiprobaturqu6dqu.indofepanirimplu 
ribusimpacibuspcrlonisfit vulgaris fubliituuo: tuc 
illaconrinct cacitam pupillarcm: itaalimili codcm 
m;>dudicendumcil, quandoicparatim duobusim- 
pubcribusfitpcrparrcmiubftiturio! idcft vnivulga- 
ris &altcri pupillaris:quia rcfpondctur,qu6d inccr di 
dtoscallis elt maxima iliflcrcntia.nam rairum nu cft, 

3u6d lub vulgari contincacur tadta pupilLris, quan- 
oicparattm duabus pcrfbnis imuaribusfocia fuit, 
Dim cuCvicqualibct fcpararimiuciicctur, quuiincafu 
mihcacpiumpta tcliatoris difpoiirio: quia ildecoo 
iiii cogicailct, idi: difpofuiirct, ^ji iccus cft in propu/ica 
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nodn qu.T(lione, in qua app.irct,quo<i tclbtor cogi- 
uuit cafuni pupilians lubib(u[ioius,& tamc pupilla- 
riccr non lubdituic niii in perlbna vnius: crgo ccila- 
bit ratio lcqis pr.vlumcntis,quo<i ll tcilator idcm co- 
cicallctjicicm dilpotuilict. li cniin in vtroque toIiuI- 
fct duplicc fubiloncm facerc , faaic poKrac vti cii^ 
dem verbis in pcrfona vtnulque, arg.Lvnicz.$.ilnau- 
tcm a(ldcBcicntis.C(ic c.u{.tuUcnd. Vndc cum ccllct 
ratio lcgis , cellarc eciam dcbcc cius difpolmo , ai^.l< 
illud.fl.ad leg.Aquil.& La Titio.fi'.dc vcrb.oblig. cum 
fmiilib. &pcr hanc rcfpollonem & rationcm Ripa in 
d.l.j. num. 1 7 1 . & Policin cra^fubH. in maccria vui- 
garis,in fccudo cffe<!lu,reccdunt ab hac Guil.dc Cun. 
opinionc,cum quibus cgo ctiam pcrtranfeo.dl bcni 
vcrum quodquado .oliqua rationc, fcu fuiiicicnti con 
iedura potcfl dici , quod celbcor crrorc laplus aut 
obliuioncdudlusin alto omifcrit pupillarcm cxpri- 
mere, cuncexprcnavulgariscontinet ucitam pujpil- 
larcm , quod probatur tam argum.l.tractabatur.n.dc 
milit.tdbm.&l.^ Cdcmilit. tdl3m.quam ratione 
Icgisprzfumentis,qaia(iccftatoroblitus nonfuiirct, 
idcm di(]>okiilIct,arg.d.I.iam hociurc. 

f Tcrtiaconcluliocft, f ai cxprcHa vulgaris conci* 
ncat tacitam pupiliarem, quado Aat Itatutum , quod 
teftamcnta intclligantur ad litcram , prout iaccnr, 
abfquc vUaintcrprcucionc .> &pro rdulutionc huius 
quxiiionis duo iunt coaiidcrandi cafus . Etprimus 
dl, qiiando llatutam nmpliciter dicit, qubd tdla- 
tncnta icrucntur ,prouc iocenc, finc vUa mtcrprcta- 
ttonc : & in hoc caiu,omilla.diipuutionc condudcn- 
dumcft.fubexprcila vulgari contincri raciram pa- 
pillarcm, &ita tcncncSoci.& Ripa in (il.j. & Polit.in 
trad.lubftit. in nutchavulgaris, in iccundu cfTcdu. 
& tatio cll ,quia Hacuca iila proiiibccia intcrprctario» 
ncm incclhgunnir dcintcrprctacionc hominis , iecos 
Icgis,B3rt.in Loinncs popiui, in 5.quidLprincip.£de 
iuli.& iurc. DaLin LAn.n.deorig.iiu-. & lafin Lquam- 
uis . ili dc in ius vocan. fcd quod fub vulgari cxprclla 
contincatur tacita pupiUaris, dl cx iiitcrprctationc 
legis , & non hominis . d.Liam hoc iure, & Do<florcs 
ibicommunitcr dicunt.crgotalis interprcutio per 
talc (lacuium rcic^ non ccnferur. 

Secundusver6 cafusell,quandocxut ftarutum, 
qubdceflameniaincelligancur ad litcram, prout ia« 
cent ablquc cxtraneo intcllciibu. & m hoc cafli omif- 
ia difputationc condudcndum dl , lub vulgari cx- 
prdla non contincri ucinm pupillarcm, & ita te- 
ncntJ3ald.Alcx.&communitcrModcrniind.Lprcci- 
hus. laf in d.Liam hoc iure , & in Lquamuis.C.de im- 
pubcr.&ali]s ful^flit. Alcx.&Soci.in didla Lj.& Alex. 
iu dicla Liam \\oc iure , & in l.pofl adi ram . C. dc i m- 
puber.& alijs fubflit. & Corn.in conL 1 4.num.S.& in 
conn.ii4.num.i i.in i.voium.&hxcciicommunis 
opinio, qu.-cprobarurhacratione. 

8 Literatdiciturilla.quzoculocorporali tegi po- 
tefl, non qiut intciicdu comprchcnditur.I.j. $.j. fEdc 
Jiis,quxintcllam.dclcn. &hincdl, quod ifta llatu- 
ta,qua: ad htcram intclhgi dcbent, inccrprctationcm 
cxrcnHuam non redpiunt , Bald.iii L t. C.dc patr. qui 
iii.di!lrax.& m l.omncs popuii.fub num. i f .rtidc iull. 
& iurc. &cllcnotabilc dichim affirmat& tenec laf. 
in Lnon dubium , liib num. j o. C.dc lc^. nam iHoca- 
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fu cciifctur rcit^flus omiiis inccUcftiw rctrsnnis a ver 
btsJ.iu ius . II.dcconiiK. & dcmonllrat. fcd quod f ub 
vulgan cxprdIaC(tntmcacuriacitapupiUarLs, ocuId 
corporali lc-gi n»n potclt, lcd id dl virtutc iegis fui*» 
dacoriu pr.clumptatcltatoris voluntatc,& liccx in* 
cerprccacionc,(Ll.iam hociurc. Ergo hzc intcrprcca» 
tiononrccipitur in llatutis voicntibus,quod tcfia- 
mcniaad htcramintcllig.antur. 

Etcum hac communi opinione ego pertranico^ 
licct contrarium tcncat Innoccn. in c.llainutius , ex' 
tradctcllam. qucm lcquunmr Batbat.inLcumaca'* 
tirTimi.C.dc lidcicommilL RjpaindJ.). num. 17a.dC > 
Policin trai5i.lubrtit. in matcru vuigaris, in tcrtia do- 
clarationc lccundi clfcc^us. Nec oblhu illorum ratio, 
dum dicunc, quod per calc llacucum intcUiguntuc 
fublat.T folum friuuLr hominum intcrprcntiones, 
non autcm lcgitim.c intcrprcutioncs lcgis , Bart. ia 

) (U.omncspopuU, in 6.q.princip. f fcdqubd lubvui* 
gari cxprdlacontincatur cocicapupilLms cli cx lcgis 
intcrprctationc. crgo pcr tale liatutum calis in tcrpre 
cacio rcieChinon cenlccur.quia rcfpondco, Barcio 
(LLoinncs populi , loquicur in (lacucis ordinantibus»> 
quod fbtucaomnia non rccipiant intcrprcurionctiw 
gioiLuioncm, vcl cxtrancum intcUcdum, non in Ib»* 
tutis (hfponcntibus, quod ibmtaintcUigantiiradli-^ 
tcram , m quo cafu diithim n.arto. locum nnn habet^ 
n mld.in ({.La.ait, & ilb di diucrfitahs ratio. fcnfos- 
cnimftatucntiumnuilusalius cilc potuit,nifI vtre» 
moucarur omnis intcrprctatio,& tclbmcnta caccnus 
cxcquucionimamLurntur, &drcci;um liium porri-» 
gercnc, quatcnus vcrbainduccrcc,& fubipiis cxpro^ 
pricute (crraonis comprchcdcrctur , ncc amplius fo« 
ic extcndcrcnt . Ncc dubiuni dU quod ilU vcrba viil'» 
garis fubtucuhonis,qux forn[uliscll,&lpccilica,ici'« 
Ucct li hxrcs non cric liiblhcuo, non comprchen- 
dint iilum cafum, in quo hau^es eller, licccin piipilla* 
ri ctarcdcccdcrctJ.GaUus, in princ.&l.corhmodiin-> 
. ((. dc libcr. & poHhum. quinimo cum cafum , in 
quoh.Trc*sclIct,(hlucidccxcludunt, tantumabcifcvt 
illum adinictere inielUgancur, &cerrumcnam cft» 
quod cdbtor fempcr cenfctur lc conibrm.nrc cuia 
(iilpolltionc iuriscommunis,confuctudinis lcu ftattt 
ii,Bart.in LTitio ccntum.$.Titio gcnero.ffldc conditi 
&dcmonftrat.Vndccum (bmtura diclct ccftamcnta 
adliccramintcliigi dcbcrc.proutiaccnt, fincvUain- 
ccrprcutione,&aim ceffatorem vigorc huiits Ibtuti 
eiuldcmopinionise(Iepra:fumacur,n6 mirum dl, ii 
fub hac vulgan cxprdla no continciur tacita pupiUa- 
ris,cum ca non coraprchcntbtur, qiundo tacitccon- 
Aacdccontraria prxiumpuccfutoris voiuntate. cLL 
iam hoc iurc, & d.i.quamuis . qux raho ccdat in prt- 
mo cafu,cum pcr ipfum llanicum non ccnfcacur pro- 
hibita lcgis intciprctatio, & pcr colcqucns diljraltuo 
dJ.iam hoc iurclocum habet, cuni pcr ralc (btutum 
nonconlierdccontniriapr.i:fiunpta ccftacoris volua 

1 o tacc & hinc eft.fquod (i ca fub(htutio informis cflct, 
puta fihum impubcrcm lixrcdcm infhtuo , & Seiuni 
fubdituo: tunc non (olum li impubes h;rcs non dlet* 
fcdcham (1 hxrcs fadus in pupiiiari xtatc dccedc» 
rcr, fubllitunisadmittcrctur.hcctcxtarct ibtucum 
quod cdiamcnuad hccram, prouciaccnc, incelligan- 
turablquccxtrancoiaccUc^. & rauocfi, quia illa 
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wrba, Sciiim rubftituo,cx propncute rcrmonis vtrii- 

3iiccalLUii cain acquiht^, quim non acquiiitj; ii^re- 
iiatis comprchcndunt. <Ll.iam hoc iurc,& Igcncn- 
litcr. C.cic inllit.<^ lubibt.cLl.prccibus, in verboifub- 
/licuit,6<:l.milites eciam, m vcrbo, rubllitucrctUc 
nulit.tcllam. cui (crmonui propr ictati ad vngucm pa« 
rcndum cllc volucrujit llatucntcs,quarationc in ter- 
^ rnniis iplia-i llatuti ctiam It unpubci illc harrc^ iuClus 
poll pubcrtatcm dcccdcrct, cx cauia tidcicommidt 
bona tclbitoris,lalua falcidia,huic lublhcuto rcllituc 
(la cllcnt, prout clcganccr tradit Fcriundus \'.ilquius 
in cra^dc fuccelI.'progrcl1Ibb.i.$. 1 1 .num. i <>. Et pcr 
rupradiifbam racioncm diHcrcncix rcmoucntur dicbi 
pcr Ripam&Pohunitipradicbs locis. 
II Quaruconclulloc(l,t<]uandocxprc{Iapupillaris 
fublhtucio radacHin tcdanienco illi,cui fada cH vul 
garis, nam cunc in cxprdla vuli^ati non continctur ca 
cirapupillaris, exqito tedator Ipecijiitcr prouidit de 
cxprdla pupillari . cafus clt: in 1. cii cx HIio. |'.). vbi hoc 
ccncnt Glol.<Si Doclff.dc vulg.&: pupill.cxprdla enim 
prouiiio hominis , facitcdlare tadum prouiHonem 
iegisi.maricus.C.dc procura.& Lfi.Cde pa^i^Lcoucn c. 

SVMM^KIVM. 

I TtpiB^it taata, tfunfid/ exprejfa yulgwri tontinettirt 

m matrem excludat. 
2. Tntelhnus ad l.precjbus.C.de ;mpuh.& alifs fMit. 

3 Ih dilpofmmibus contra ius non fujfiduHt coniciluu cj» 

ittterpretationts. 

4 Exceptiodicitur firmarere^ulam incaftbusrson exct'^ 

ptualis^cum eius declaratione,num.j. 

6 Tupiliaris tacita , an fub exprejfa rulgari comprehen» 

datur, tictt contra matrem efeSum non haiear. 

7 TupdUris tacita, qu£ matrem non excludittamplMtur 

prtmo etiam in matre tellatorif. 
% .Ampliatur fecundiinauiamatema, 

9 Ampitatur tertid m patre ipfius pMpHli. 

10 .Ampliatur tjuarto in fratre ipfius pupilli, quod quom» 

doprocedatyvideas ibi,& num 1 1.^ 12. 
X j l>eclaraturnon procedere,<juandoconJlat de conirarU 
yoluntate teflatoris, 

1 4 Ta€ita pupiUaris contra matrem porrigitur , primh, fi 

MSite teflamcntum tcjiator dixerit, ft filius meus mo- 

rietur^oUeriii,(fudd mater eius haberet vnum oboliu 
I f Secundotfi tejiator matri pupilli reliquit aHquid, et iuf 

fit eamejfe contenum y ita ytdebonis fuisampliut 

petere non poffet, 
X 6 Tertid , fi aiiquid vxorl fus reUquit donec yitam vi- 

dualem fcrujuerit,& ipfa ad fecunda traftuit vota. 
X 7 Quxrtd proceditffi ad fecunda rou mater tranftuit , 

quod au fit vcrum,ibi videas, 

1 5 Slumtd procedit et'um,quando tejlatorfus vxori fun. 

dum legauit,ft non nupferit. 

1 9 Sextoji ittdter eratinimica teftatoris. 

20 Septimo,fi mater non petijt tutorem pupiUo. 

Z I OSauOji mater poji mortem tcjlatoris Aliquid inbone- 

Jiumfecijfet, 
22 Koud,li ejfet fubJiitutusfiUus teflatoris. 
X i Decimd,fieffet fubflUutamater ttflatoris. 
24 Vndecimd, fi ejfet fubfUtuta pia cauja : quod quotnodo 

proccdat,videas ihi, & num,2 




C A P. XII, 

Vintaconduliocft,t»ntnatreexiftcnre 
in medio, ucicapupillans fubcxprclla 
vulgariconiincatur ? Ecin hac quxllio. 
nc duz (unt principalcs Dodborum opt 
nioncs. Quarum prima c/I, quod matre 
exidcntcin mcdio vulgaris ad puuillarcm non porri- 
gamr. quam opinioncm tcnent gloC in ver. omnino, 
Cyn.Io.Fab. Odofrcdus, Pctr.de BcIbpcrt.Iacob.Bu- 
tri^.IUr.in prima oppolit. Albcr.BaL nu.4. An^.S.-iIyc. 
nu.£.Pau.dc Caftro,nu.<>.AIcx.nu. t. Aret.Corn.nu.4, 
& S.Iadnum.). cum Ccci.Si Cocaalup. coLi. in fi cuin 
fcqucntibus^dicens <]u6d cotus mundus taieclianc 
opinionc, Sc temerariu dlcab ea rccedere , in Lpreci 
bus. Ccod. candcm opinioncm criam lequuiuar , t>L 
Bar.BaLSalvcAlcx.&al ij commiinitcr in l.h.Cdcin- 
ftirut.& hibllitut. Bar.Imola, Alcx.lalISoci. num.i Zi 
Ripa.num.^tf.&aHj comin.initcr inLi.lf. dc vulg.fit 
pupiIl.rublh<S(: Polit.in tract.lub(ht.in m.ttcria vulga- 
ris, in y.q.prindp. in fonindo cffcctu, 6c hzc e(k com- 
munis & rcccpca Scribcntium (cnccnria, qoam Ic- 
quunmrctum Aftlidf.m dcdl.j S.num. i.Marian.So 
d.iun.dicens hancdlecoramunem fcrcomntum opi 
nioncm,&iniudicando& coufulcndo ncfas cllc ab 
iILi reccdcrc , in conlL tci. num.i 1 . lib.;. & Corn.in 
conlL 1 1 1. num.8. & 17. vbidiathanccommunein 
omniumdlc indubitaum opinioncm , lib.i.6cmo« 
ucncur ilh ex plunbus. 

Prim6pcrtcx.t indl.predbus,eum mulriplicitc* 
induccndo,& primn in vcrbis illis,nam non ei\ inccr 
ti luris , qucki liquidcm in patris miliris potdLitc po- 
fitiu,in primo tantum ciiu habuit fubl^iturum, & pa 
tri harrcs cxritit,eo dcfiindo, ad tc omnino cius pcr« 
tinct fucceino.mod^ fic: Si vulgaris ad pupiUarc por- 
rigcretur,omnino ad matrc fuccciTio non pcrtincrcr. 
fcd confcquens cft ialfum,vt ibi tex.didt,ergo falfuin 
cft criam antoccdcns . Huic indu^oni dupliciccr rc- 
Ipondctur, & prim6 ex mcntc Fulgoii): nam licct pu- 
piUo fueric fa<^ fublhturio,umcn ibi non conflat 
iUcpupiUus poftharrcdicaris adirioncm inpupillari 
«utc morcuus fuerit , & licdiccrc tcxtum iltu loqui, 
quando illemoriturin pupillart zutc , cftdiuinare, 
cum dc hoc nuUum vcroum liar in co tcxtii. vnde po« 
tcft dli: quod dlc mortuus fiicrit poft pupillarcm ^ta 
icm,quocal'u pupillaris fubfticutio locum habcre nd 
potcrat,& lic tex. iflc ncccllario non probatq> vulga^ 
ris ad pupillarcm non porrigatur . &liaim Alcx.& 
laf dixcris, tcx-ifium loqui , quando iUc in pupillari 
xcatc mormus Rierit , vtexduobus probatur , &pri- 
ino: nam li tex. iftc non loqucrcmr, quando illc mor- 
cuus fxiit in pupilLiri .rcatc, no cllct vcrum,qu(Sd om- 
nino ifta h^reditas ad matrcm deuolueretur,cum po 
tuilIctfihustclUri, li prifupponcrc volumus ifhim 
mortuumcllirinpubcrtatc: namcumdicho, omnt- 
no,litprociladi(ttio, Lli cum cxccpnonc. $.cjuacenus. 
fl.quod mcf. cau. non rcddcrctur vcra dccilio tcxtus, 
cii prxcisc matcr non cllct admittcnda, cufihuspo» 
tuillct tclfciri . fcd qu6d decilio texms redcbtur falla» 
noncft dicendum: crgo nequc criam diccnduin cft 
illum mornium fuillcin pul>crt.uc . Verum Ii.tc pri- 
ma Alcxanciri conlidcrario no cft bona : diittio cnim 

omnino. 
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omnino.eft prxcid , fcilicct rcbiis fic (lantibus in co- 
dcm i»radu,ai-g.l.t]u6drcruiis./rdccon{l. obcaui]& 
(C. qui iatifci. cogaac viuiein rexm iflo<iidio illa, 
omnino, eritprarcilallantibus rebus in eoiicmgra- 
du, Sc ficlilio tcllamcntum non facictc. .Sccund6 laf 
probat, quod tcxcus iHcIocjuatur , quandp Alius mo- 
ricurin pupillari xtatc: ii ibi lilcin pupillari .Ttatc 
moriuus non clfcc , fi ullra rcxtus rcquircrct quod fi- 
liuscllct jnpotcftaccpatris,cum lioc non llt dcfubila 
tiaaliarum iubilitucionum, fcd catuni pupillaris. fcd 
tcxtum iltum fruftratoricloqui non clldiccndum:cr 
go ncquc criara fatOKlum dUpfum in pubcrcate de- 
cdlillc.fcd tatum in pu pillari a-tate. Cf tcrum Sc hxc 
lai. confidcracio non lubiillit , prout ipfc etiam ani- 
maducrtit . Verum enim clt, patriam potcdatcm re- 
quiritn pupillari fublbrucione, tcmpore tamcn tdla 
mcnii,&: mortis cc(lacoris:icil cimcn pcr hocnon ic. 
quitur , illum in pupillari artacc dcccilillc. hoc cnim 
exprefsc nctpcunpotcrac enim cllc iUti pubcrcm crfe- 
^um fuillc , prouf clcganccr f ulgolius conlidcrat. 
Sccundo & vlnmo re/jxjndccur luiic primx induclio 
ni.ibi vul^aris fubfhtucio fada fuit cmtum inpri- 
mum calum, & lic cum dichunc caxatiua: ago mirQ 
noncn^li tmtrccxiHcnccin mciiio,vuIgaris ad pupil- 
larcmnon porriganir, rumdidio taxatiua appoftta 
in vulgari fubrtirurionc c(l huius naturz , vc pupilla^i 
rem fublVituctoncm cxcludac.dJ.iam hoc iure, &c{>a 
fupra dixi . Ncc oblhic li dixcris , illam taxanuam ibi 
iftorc-fpciitiinoncllcappolitam , fctl vcexchidcrctur 
calu$,qu4ndo & in primum Si fecundum cafum cllcc 
cxprcue coaccpialub(licucio:quia rcfpondcu quod 
imo h(C di«5tio nxaciua illorelpcolu appolita fuic ki- 
licer,vtcxcludercturcxcenliovuigaris fublbtucionis 
ad piipillarcra,cum dicac ccxcus,incerci luris non ellc 
ad macrcra (ihj pcrtincrc fucccllionc. li cnim ita in- 
tdhgcictur.proucDotlorcs intelligunt, hocvciquc 
incerti iuris noncllet» icn^apud leguralacoccs erat 
controuerll iuris, vcincafu minusdubiotdvrt lulti- 
nianusinI.fi.C.dcinllic. &:lubihc. vcigitur vcriHccn- 
turiUa vcrba, incerti iurisnonc/1, dcbemusdicerQ 
inprimumtancum calum itaconccptam fuiircfulv" 
ftituuoncm.vc ad pupillarcm porcigi non poirccPc* 
tcrea lidi«^o lilauxaciua adillud, quod Do^ore& 
diaint, rcfcrrctur.vtiquc illa chc^io dli-t fruA racoria* 
quiacantum opcrarccur dilpoiicioillaline dtChonc 
tantum,rcfj>e«flu lcaindicalus, quantumcuuadicho 
ne illa . lcd hoc diccrc dl f.illlim , I.prxcipimus. C. dc 
appellcrgu f tllmn cllctiain illud, quod Dotiorcs di 
cuncSccundo inducicur ille tcx. li lex ilhi aon pcoba- 
rcc taaram piipillarcm concra mitrcm non admicti, 
fcqucrctur inipcratorcdcfcCtiuufuilIccri casu \ Aa 
omiliilct. fcdconfcqucns diccre ell: fallum, crgofal-» 
fum dl diccrc racium pupillarcra contia matrcm 
admicci. C^ccrum &huic uuludioni rdpondctur . 
namlmpcrator rcptchendic muUerem, quia prcci- 
busfuis cxprdfius qu.Tlliunera cxplicarc dcbucrati 
vcrum fcilicct in priniuinvclinlccundum calunifa- 
£k» dlcc fubllicucio, & fic cx his vcrbis dcmonllratur, 
quodquflho illa propoliraa muhcrc non rcquiro- 
biC , nili ad <lccl.irationcm, virum in primum , an in 
lccundum calum fada ellct fubdicucio. tu cnim lus, 
quod quocics aljquid propooicur, Icmj>cr tcrraini lu 
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bilespr^fupponumr.l.qui in reftamento. fr.detcftam. 
Vnde cum in d. 1. prarfupponatur , quoti qu^ftio illa 
rcquircbat dcctarationem,an in primum , fcu in feca 
dumcafum fadacllcrfubftiturio, inc^tcris prifup» 
ponuntur tcrmini habilc$,d:idco quariho illa ho$ 
duos tantumcafus requircbat.&: hacdccaafalmpeta 
ror pollca pcr hos duos cafus propohram quf If lon^ 
dillolucndo,non potcll dici dcfcctiuuv, cum quflho 
illa ciciram jiupillarcm noncomprehcndacEtlidix9 
risquod licctmulicr iUaduos cancumcaius propo» 
nat: tamen fub vno illorum tacirapupilLaris comprc- 
hcnditur.rcfjK)ndco,quid ranc ifliid proccdcrct.qui 
do didio taxatiua in vulgari lublhtutione appolita 
non fuillcr : led cum fiicnt apj>olira , non cll vcrum, 
quod fub ipla N-ulgari racita pupill.tris comprehenda > 
tur.Pr.rrereadcm6tharuriucaiiararione, quM Im- 
pcrator omncs cafus noiucric nuracrare.nam in fccu- 
do cafu non comprchcnditur taci ta piipillaris fub ex- 
prclla vulgari, cumdcpupiUari cxprdla, Arcompcn- 
diofa iublnracione loquarur . Ergo dc ncccifirare de* 
bcrcc comprchcndi fub pnmo cafu.modo fic:li volu- 
muspcrmittcrc, quodomncs^cafus volucrit compre^ 
hciidcrc Impcrator.quocunquc tc voluas, fcmpcr vi- 
dcbis Impcracorcmdcfcdhuu clle:nanili rcxcusiUe 
loquit qri illc moritur in pupillari 9rarc,& licq>raciu 
pupillaris coprchcdarur , {k luc in alio eftdd^wChuii^ | 
quuomiliccafum,quandomorirur inpubcrtatc: li 
loquuur, quando moritur in pubcrtate, Sc cuccftdo- ^ 
fcciiuus, quiaomifit cafum quando dccdfic in pup\j» - 
lari xtacc, & (ic quocunquc cc voluas, lcmpcr vidcbis 
ImpcracQrcm dcfcchuurafiiiilc, fipcrinitcercvoliv ^ 
mus omncs cafus cnumerarc voluillc . &'ccrtc nuUa 
potdliian faluacio,&: propccrca nc calc ablurdum lo» 
quacurconcludenduin cft, vcrum non dlclrapcrato- 
fcgs ibi omncs cafus comprchcndcrc voluillc. 

Tcrcio& vltimoinducitunllcccxtus in verl^li-ve- 
rb.&c nam induiio vnius , dt exclulio alrcaus.Lcum ^ 
pnttor.fllde iudicc.nonne, cxrra dc pra-dimpc (l-d io > 
«iiCto^Tr.li vcro.lblaincluditurpupilUrisfubftituuo . 
cxprdlavelcompcdiola vtofliciatmatri ,crgocatata 
c.\cIuthtur.VcrumhTcindudhononobftac: nara liic- r 
iLCundam Dccproccdcrcciilaargumcncauo, quan- 
doexpreHa pupillaris rcfpcdu caciu: pupillaris poni^. i 
rctur: quia tunc cu cxprclla pupiUans cllcr indola, ta 
cua pupiUarisclIctcxclula.lcdnoitaponiiur, fcdrc- 
Ipett J c6pcdioi"5,cu ilicat.ii verb in f ra casu vcl cxpf- » 
la vd c6pcdiofa,&cIgit tacitapupillarisnocxcludit. 

Sccandb mouencur pcr tcx. inrLl.Ii. C. dcmftic& 
rubihti)chui:tcxtuirc(pondetur, qubdfiiccftcafua ; 
fpccialis, fcilicec quod matcreftcohrres: quocafu, 
quuiuaccr, itcmquiacolucrcs.itcm quia traiftarur ^ 
dc harrcdiiatc fili; fui, nimirum li iiis concurrcnti- 
bu« maccr pra-fciamr,& cxcludarur fubfticucus.alias i 
propccr hoc (olu m.quod dlct nutcr,non dcbcrct ad- 
mithadcxdufionc fubftituu. &:qubd matcribiad- ■ 
mirtarurcxeo,qubdpro parccfuit harrcsinfticuta, 

Jfrobacurcxeoccxcu, duradicic.ficnim fubflanria: . 
iiz parccm ^-xori rcliquit.mulro magis 8c luciuofam 
horrcdicaccm ad matrcm vcnire curauic& Ucctilla nr •: 
hofitl'apiniani,&nonImpcraioris: tamcn cu Impe- - 
raturfccundum 1'apinianum rdjwndcar.pr^liimicuc 
eius ratione mocus , cu nuUam ahara affcrat rati^nc. 

Tertib 
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Terti^ moucntur. Incerci iuris non efl, qu6cl quo- 
ties potcJt conllarc dcteftatoris voluntate exprclse, 
vcl prxlumptiur, tunc fub exprclla vulgari non coin- 

rrencndicur tacita pupillaris . cil. iam hoc iure, & d. 
quamuis. fcd matrc in mcdio cxiftcntc prxfumitur 
tcibtorcm nolic cam i (ilij h.Treditatcaccludcrc, & 
fcdcprzfumpracontraria reftatoris vohmtatc coo. 
<lat.ergo fub vulgari cxprcda hoc in cafu t.-icira pupil 
laris non includitur. Huic rationi facihtcr rciponde- 
tur, ncgSdo dccotraria tcftatoris voiuntaceconftare: 
ex quo cnim ccftator ( matrc in mcdio cxiftcntc ) ahti 
iubftituit, vidctur voiuillepotius hlio lubfticutufuc- 
cedcrc, qoim matrem,(i cam fucccdcre voiuil]er,hoc 
vciquc cxpre(riircc,argj.vnic;.$.nnaucem in defiden- 
tis.Cde caductollen. 
j Quart6 &t vlcini6 raouentur. f In difponcionibos 
contraias,&:flc inodioHt, non fufticiuntconicifhirx 
& intcrprctationcs.cj.in fi,dcfil.prc$by. in fi.fcd caci- 
ra pupillaris vcnitexc6ic^uris& pr^fumpcionibus. 
prifumiturenim tcftatorcm idcm drfpofuilfc, fi co- 
git.ilict.dJ.iam hoc iurc. & icx chfpcnlatiue permttcic 
patri contra rcgulas iuriscommunis, qu6d pofTicfa- 
ceretcftamencumprofiliopupilio, iili fubftituendo 
pupillaritcr, nam iubftitutio pupillans cft tcftamcn- 
tum pupilliJ.pacns& filij.frdevulg. &pupili.fubftit; 
Icem permiccic qu6tl filio pupiilo portit iublHcucrc 
quemcunquecxcrancum & matrem excludcrc,quod 
ipfc filius non polTcc. l.P.-ipinianus. ffed nec impubo' 
ris.ftldc inofHcteftam. cfi pacer, de tcftam.in 6. Ergo 
macrcexiftcnceinmedio, vulg.arisad pupillarcmno 
porrigicur. C^tcrum & huic rationi fic idpondcas.In 
<li(pofttionibu$ concra ius non admiccuncur conie- 
ikuvx & prarfumpciones, quando non conftat ius vd- 
le iftas przlumptioncs .-ulmictere, & fic fumus in du« 
bio:nam runcilla prxfumptioeftaccipicnda, qux mt 
nus Ixdit ius comunc, arg.l.fi (crut vcftri. C.de noxaL 
Tccus vcr6 cft , quando (umus in cafu , in quo conibit 
Icgcm admictcrcprxfumpcioncs&coiecturas, vceft 
incafunoftro: vuigaris cnim ad pupiilarcm porrigi- 
cur , & camen pupillaris fubfticiicio eft contra re- 
gnlas iuriscommunis, vt fuprathdum eft. Pr«te« 
rca poire fubftitucrepupiliarirerad cxclufionem ma<» 
cris, noncft difpofitioodiofa, ncquc etiam contra 
rcguias iuri$commnnis.Quod non firodioiaproba- 
tur , quiaatcendcndum cftqucxlprindpaliccr intcn* 
«lit lex.Lfi quis nec cau(am.(r.li cerc. pec. & L qui exce- 
pcionem, vbi Bar. ft] dc cond.indcb. fed podc pupilL»' 
nterfubftituerc, dlinucncumfauorc pupiiliadhoc 
vt pofTir cx icftamcnco hxrcdcm habcrc, IniHc.dc pu 
piII.(Ubftic.inprin.cum $.('eqaen. £rgononeftdi(po- 
licio odtofa, fcd (auorabiiis,&percon('cquenscDnic^ 
ikur.xadmircuntur.Quiodnonficconcra rcguiasiu- 
risconimunisprobatur ,quia tuscommune pennit- 
ci r,fihum non poftc ccftari, & quando poteft, non po- 
Ccft mairem omnino excludcrc, &iftudaliudiusne-> 
ijuehocpermittit: namlicct ptrcmpoirc pupillari- 
tcr fubftituere permittatur^ tamc illa puptilaris (ub* 
ftitutio propri^ non didtur teftamcntum filij.fcd pa- 
tris, vt probatur in d.l.patris& filtj,& in d-c U patcr, 
& (ic ifta iura non funt contraria, (cd diucda. 

Er cu fupradicb opinio,ncc Icgc, ncc ratione pro- 
bctar,cui rdponderi non poifir.ideo altcra ci\ opinio 



fuperiori contraria, quod imo ctiam raatreexiftence 
in mcdio, vuigaris ad pupiliarcm porrigatur . & hxc 
fuic opinio Fulgofij in d.l.fi. Cdc infti c. & (ublli t.que 
fcquuci funtCnriftoph.Caftdhon. Dcc.coL}.&Cur. 
iun.num.i6. in di.predbus. Viglius in pnn.Inftit.de 
pupill.fubftic. &Thom.is Caianchus in rcpcc. d.Lj.ftI 
devulg.&pupilLfub(hc.& raouencur iiti cx pluri- 
bus, & prim6 

4 Exceptiotdicicur firmarcrcgulam in cafibus nd 
exccpcuacis. 1. nam quod liquidc. $.fi. (Tdepenu lcgc 
Lqu;fitum.$.idcm rcfpondct.& Lcum de Lanionis.^. 
fiindum. fTde din. infttuclo. fcd in d. l.iam hoc iure, 
ponitur regula»qu6d vulgaris exprdla ad pupilkrem 
porrigatur, & ab ca cxdpiuntur folum duo caius. Pri 
mus eft rationcfcrnandx ^qualicatis, aitcr vcro quan 
do in cdcrarium dTcc tcftatoris voluntas: crgo in aiiji 
cafibus dicitur firmarcgula, quod cxprclla vulgaris 
ad pupillarcm porrigatur. Vcrum hic ratio non ob- 
ftat, & primb: quia nmcifta argumcncatio proccdc- 
rct.cum in d.i.iam hoc iurc, liii cafus pcr moduni cx- 
ccptionis poncrcntur . fcd hoc cft (aKum , quia nulla 
exccptiua didbo ibi ponitur , fcd podus iUic diiponi- 
tur percafus,&non pcr rcgulas & cxccptiones, vtda 
rcibi conftat.Sccunnb rcfpondetur: nani dato & non 
concdlo quod ibicafus iiliper modum exceptionis 
ponantur, tamen illc textus adhuc non obftat, dedu- 

5 dcur. fExcepcio firmac rcgulam in cafibus non cxce- 
pruacis, eftverum, quandocafusiHifub regulaance 
cxccpcionem comprehcndcbancun fccus vcr6 fi ancc 
cxccptjoncm cafus iUi fub rcgub non comprchcndiJ 
tur , quia cunc exccpuo no firmat rcgulamin cafibus 
non exccptuatis.vc eft ccxcus&ibi Bar.in Lgcnenili.f. 
vxori.fL de vliifrudhi lcgato,in l.fin. iun<fla gl.(Lquod 
qui(quciur.& inLLucius. fpluribus,& ibi fiarc.<r.ail 
Trcbcll.& nocac Bart. in I.j. in fi. ff dc re iud. & fic qui 
hocmodo ^gumencancur, ad hocvr argumcntano 
valcac, de necdTiratc prxfupponunc cafum non cxce- 
pcuacumfub regub comprencdi. quade raiionei(U 
qui argumentantur pcr (uperius fundaracnrum, & 
ncper didhim Liam hoc iure,pr^fupponut , qu6d an- 
le cxccptioncm cafusnoftcrfub rcgula comprchcn» 
dcbatun quodnonpoirumusdiccrc, tu quiaipfi hoc 
non probant,tura cciam quia hoceft,quod nosdi(pu 
tamus . Virum macreexiilcntcin mcdio, vulgaris ad 
pupiliarcm porrigarur, & ailcgarc proargumcnro id 
quod difputacur,non eft conucnicns, & ideo fupradi 
Aa argumcncano non cencc. Nec obftar,fi dixcris co- 
fum noftnim in d.Liam hoc iure,comprchcndi cx eo 
quia qui regulampro fciiabcc , inccncioncm fuara 
hmdacam naberedicitur. Lcxquacunque, & ibi Bar. 
RSi quis in ius voca. no icr.in dubio enim i rcgula no 
cft recedcndum.l.murus.lS.cum quxrirur. fTde procu 
rar. & l.j.cum fimilibus. (t^dctdlam. (cd rcgulacftq» 
cxprdla vuigaris adpupiilarem porngacur.d. L iam 
hoc lurc. crgo in dubio i rcgula ifta non dcbcmus rc» 
ccdcrc Quia rdpondco, ncgando rdpcdhi noftri ca- 
fus iftum incencioncm (uam fundatam habcrc , nam 
nonfumusindubio.proccrrocnim ceneomacrccxi- 
ftenrcin mcdio, vulgarcin ad pupillarem non porri- 
gi,&concnriumdicenci incumoic onuspro bandi. 
liib vulgari non conrinctur tadta pupillaris.quando 
tii aliqua prxfumpcio & coaicclura ipfius cc(iacoris, 
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pere|uamc!e facilihanccius intcntioncmfuillc cli« 
citur.dLquamuis. &proprerca,amiin dubiopr.Tfu> 
matur, tcllatorcm poiius volui llc iiios vcl magis con- 
iuncfios ad hzrcditatem vcnirc, qu^m cxtrancos,arg. 
l.cum acutiffimi. C. dc fidcicom. diccndum cft, pro- 

{)tcrmatris fauorcm & prxlumptam tcftatoris vo» 
untatem, fub cxprcfla vulgari non contincri caci'* 
um pupillarcm. 

Sccundo moucnrur. Taciti& exprcfli cadcm cft 
virtus.Lcum quid.f!lil ccrt. pct. Icd cxprcfta pupilbhs 
matrcm excludit ctiam a Ict;itima. d.I. Papini.inus. $. 
icd ncc impuberis.f.dc momc leilam. &d.c.li patcr, 
dc tcftara jn^. crgo tacita quoq; illam cxcludcrc dc- 
bct . Huic rationi rcrpondctur : maior cnim propofi- 
tioprocciiit, quandotaci(i& cxprcllj cadcm cftra- 
tio: fccus fi diucrfa, quia tunc dc exprcdo ad tacimra 
non infcrtur.Do^b in d.Lcum quid.rcd in cafu noftro 
non eft cadcm ratio, nam cxprtlla pupillaris, idco cx- 
dudic matrcm, quia dc ccftatoris voluntate clar^ con 
ftat. quod fccus cft in tacita , quar vcnit cx Icgis intcr- 
prctationcfundatc inprx(umpra tcftacoris volunta- 
tc,quz prxfumptio tolKmrproptcr matrts fauorem, 
&cootrariam pra-fumptam tcftatoris volunratcm, 
vt fupraprobaui . igitur in quxftionc noftia uciti Sc 
cxprdH non eft cadcm virtus . 

Tcrtio moucntur pcr tcx. in L quamuis. C. dc im- 
pub.& alijs fubftit. vbi vulgaris fublbmcio ad pupiUa 
rem non porrigitur raacre fuperfticc,quiadi(paribu£ 

5>crfonis fada fuit. crgo 4 contrario fcnfu, fi parcs d- 
cnt pcrlbnz,ctiam matrc viucntcvulgans adpupil- 
laremporrigcrcmr. Huictcxcui rcfpondccur,qu6d 
ibifubftirucus cxcluditur ,cum proptcr cxiftcnriam 
mauiSiCum cciam proptcr imp.ariutcm , & idco me- 
minit tatum diiparitatis pcribnaru cafum , quiaiucc 
validiordlcauu: Iiarccnimicmpcr cxcludit pupilla- 
rcm fubftitutioncm.d.Liamhociurc.cxifteimaauci 
marristita dcmura (i fupcruiuat filio roater, (i vero an 
tcfilium monatur non officir, vt pupilLiris racitacfTc 
^um tubc3t,Lfi. C.dcinftit.&liiblht.&Iicctrcfcrac 
vnum cafum,nonpcr hocexcludualium ,cumifta 
nonfintincompatibtha&contraiia. 

Quarc^ moucncurpcrcex.inL i.Cdcimpub.& 
aIi)slubftir.Vcrum & huiccexcuircfpondetur,nam 
texrusifteloquiturin fubftitutioncrcciprocafcu bre 
tiiloqua fidz impiribus , quo calu 1> comprchcndif^ 
lccpupilLircm in perfonam impubcris bencfarcndu 
clIct,quGdi!U raciupupillaris macrcm cxciulillcc, 
quiadiciturpupillarisnon cacica , feil cxpicllavcrbis 
gencralibus,fcilicct pcr ilk vcrba, vos inuiccm fubfti 
tuo, quxcam vulgarircr quam pupillarircr iniclligi 

JralFunt. I.Lucius, & ibi nutatur. ii.dc vulg. &pupilL 
iibft.quod fccus cft in calu noftro , quiaquando taci- 
tapupillaris, comprchcnfacftinvulgari, runcpupil- 
lariseftomninoracira, qu.rnon porcftdicicompre^ 
hcnfaiuillisvcrbis, li filiusmcushxrcs non etir, Ti- 
tium fubftiruo:quia iUa vcrb.a,(i lilius mcus h.rres no 
crit, nonadaptanmradcomprchcndendutn cafum, 
ii (ilius harrcs crir,&in pupillaria(ratcdecel1crit,hccc 
iuravdintcam cx tcftatoris mctccomprchondi.Prf 
rercaibi noncratdubium.an perpupillarcmcxclude 
rcrurmarcr: fcdaninilUfubftitutionc comprchcn.. 
dcrecurpupiliaris,&dicitibi(cxrusjqu6d npn obdf» 



Trcntacinqui; 

rparitaccro , & hoc nos non negamus , 9> fub vulgari 
comprchcndatur ucitapupillaris macrc fapcrftice» 
icd tamcn dicimus, qubd no habet dfc^m^vc pro- 
bacur in d.Lprccibus. 

Quinc6moucncur,quadoduo ficfchabcnc, quod 
vnum habcr dcpcndcnriamabalio, vcl Cfpichabcrc, 
quod iuris ftaruicur in vno, & in rcliquo ftacucum cl 
icmr, pro hoc allcgacur rex.cum glof i n L } .$.fin.fr.dt 
libcr.&pofth. iuncbgloLinLnam&li fubconditio» 
nc$.fi. fidc iniuHo tdfam. fed ncinc^pit habcrcde» 
pendcntiam a rcftamcntopatcrno, qucmadmodura 
cxprdTa:quia li patcrnum no valcr, ncc pupiUarc. Lx. 
$.j.fr.dcvulg.&pupilLfubftit. pupillaris cnim eft pars 
&fcqucLi tcftamcri parcrni,d l.l'.ipmianus. $. leclncc 
impubcris.d.c.li parcr, & $.libu is. Inft.dc pupilLlub- 
ilic crgo qucmadmodum exprdla admictitur contra 
macrem,ita ctiam & tacita . Huic rarioni rdpuiicturi 

3uando duo lic lc habcnt , quod vnum lubct dcpcn» 
cntiamabaUo,quod iuris ftamirar in vno, & in reli 
quo , &c Faccor lciliccr quo a<I dlcnriam & validica- 
tcm,non camen quo .id cftirclum. volo diccrcquod li 
vnum vaiec, & aliud econcra . Ergo, fi non valcc cdla- 
mctumptcrnum, nccvalcbit (ubftitutiopupillans, 
qux iubutt dcpcndcntiam. & hoc cft , quotl Ccxcus fj- 
gnificacind.l.nara &fi fub c6dicionc$.fi.dciniufta 
teftam. & fi valct patcrnum, ^-alcbir fubftitutio. crgo 
illafubftitutio admittiturcotra matrcm.iftud ncgo» 
quia quod iuris eft in vno, non eft in alio quo ad cne- 
^m,&licargiimenrum noncondudic iftacnim fi- 
mul pollunc llarc, qu6d valeat pacernii & valcac fub- 
ftimtio, tamcnqucKlfubftifutiono habeat dTcdum 
contra matrcm, licct habeac concra alios: & ifto cafu. 
rcftringicurpoccftasilliusfubfticucionis cadca^faucv* 
rc macris. Ncc obftac,fi dixeris q> nihil prodcft lubfti- 
tuco in ifto cafu, quod comprchcnciacur pupillaris ca 
dta, cxquo maccrconcra ipiam admiicicur. crgoc6- 
prehcnlio cft inutilisconcralcgcm i.cum concorda- 
tibus.Ccommun. dclegac quia rdj»ondccur , qu6ci 
non cft inutilis, nam mulci eftdftus rduItancPrimus 
& notabilis , quod li marcr rcnunciac fucccOioni filiji 
fuUllitucus admittiturcx ucita pupilUri, quianon 
cft dirtcrcncia,an maccrpr.^moriarur, an viuat, &ro- 
nuciet h.Tre>chcaci filij. Li. $.fcd ii linc fui.f}Iad TcrcuL 
lcdfinoncomprchcndcrcmr, nullomodo admicce- 
retur fubftirucus.ica noubilicer rcnec Bar.in I.Ccncu- 
rio.fTcle vulg.& pupill.fubft.& ibi Ang. & Bal.& Pau. 
dc Caftro in d. Iprecib. func cciam alij cfTc^us, quos 
ponicl'au.ind.Lprccibus,quos nonrcfcro, fcdapud 
ipfum vidcrc poccris. 

Scxto & vltiino ali js omillis , mouencur pcr cex. i n 
dJ.fi.C. dcinft.&fubft.cumduplicitcr induccndo.Ec 
prim6,nam li r^>c luftiniani illius lcgis audoris , ma- 
tcr cxcludcrct tadtum fubftimtii pupilUiem, fruftra 
quxrcrctur,an li prxtcrca qu6d crat mater ,ctlececia 
cohircs imptibcris, illam fubftitutus cxclucicret ?ttnt- 
tus enira clld dcindubicabiii , concra.lAiuod Labco. 
ff.dc Carbon. cdic^o. & lic lioc modo incluccndo ifte 
tcx.op cimc videcur conrra com m uncm probarc. H9C 
primaindu<^io non obftar, quia ncgamus,quxiimm 
illum cilcfruftracoriii, &Icgcm ilUm dfcdc indiibi. 
tabili. poccracenim cllcdubium , an co in calu cacica 
pupiUaris matrc cxciudcrcc : quiacumpropan^ Aie- 
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tit hxrcf inftican, ex inccnonc tcibtorfs in aiia parte 
exclulavidcbatur, in cjua vidcbarurporiu; fublhtucu 
<]ui>n matremdilcxille. lcd iioc nd obflantciinpcra- 
lor dccidit tocum cconrra,qaia (i fubllanciz fuz par^r 
tem rcliqiiit,mulco magis Sc luchiuiam Kxrcdi»tcm 
ad matrcm vcnirccurauir. Sccundo & vliimo induci» 
turillc ccxtus in illis vcrbis , Nos itaquein tiac ipoci« 
Papinioni , 8ic. Inclulio vnius , dicit exclulio aiicriust 
Lcum pnrtor. fF.dc iudic.fcd in iioc texcu dicicur in oa 
fpccie, Sc in eo cafii pupillarcm concra matrem ciTe» 
«um non liabtTttergo inalio cafu cfTcclum habcror. 
Acceditad lioc,auiacum cextus ^cminct rcLitioncm 
caiiis illius,cum dicat,in hac fpcdc, in Kuiufmodi ca- 
fa.vcrilimilcciUquodcu minifteriohocfaciacC^tc- 
rom & huic indu<flioni rcfpondcas , quod tlla rcgub 
proccdic in contrarijs, & in compatibiltl>.fcd iili duo 
nollri cafus non funtconcrarij , non func incompati« 
bilc$,crgo i n co tcxtu rcgiila illa non proccdi r, 

Ex (iipradidbs igicur conlbt,vtranquc opinionctQ 
difputando dcfcn^i pollc: cgo vct6 non rcccdo i pri- 
raa, & communi opinionc, qiiam etiam canfukndo 
iequiicur Anc.Riib.in conf £57. AIcx.in confu i S.lib.j. 
inconli.d^.Iib.t.inconlLi t.hb.3. BaLinconn.457. 
lib. i .Bar. ia conf 1 4 5 .& Oeci n conf 1 8 1 .& moucor 
hac racionc. Tacica pupillaris non concinccur fub cx- 
prclla vulgari cx propriccace vcrborum , feii ex incet- 
prcutionclcgis hinctata: in przfumpca icftaroris vo-. 
lunucc: quialitcftatoridcmcogirailcc, idcmdiipo- 
fuiilcc. d.Ijam hoc iurc, &ita ibi communiccr cradiic 
Dodh)ces.Qusc prxfu mpca tcftatoris volun tas locum 
non Iiahet, quando exprclsc feu tacit^ contrarium 
conftac,dicia Lquamuis . fed in cafu noftro, idcft ma- 
trcin mcdiocxiiicntc, conftatcacitc^icuprzfumpti-» 
ucdccontrariatcllatorisvoj^untatc,vtprobabo: crgo 
llib vulgari exjTclIa macrc fupcrftitc, tacita pupiILLris 
noncnncinccur.Probominorein. Indubio nunqu.i 
ptxlumuur ccliatorcm vcllcaliqucm priuarc h^-rcdi- 
taceiurcnacur.t fibi dcbita, £c vcllc afHiclioncm af- 
flt^ioaddere: nain quibus cft mcrico confulcndij,cci- 
ilitiz fu.T fulatiiim habcrc dcbcnt. l.vnica, in fi. Cdc 
his, qui ancc .ipcr.cab. &hac dc caiifa dilpolitio ccfta- 
locis faiilacirca vnu cafum,adaltcrum odiofum non 
cxcendiiur, pcrqucm quislcgitimahzrcdicatcpriua- 
Tccur , tum quiaodia funt rciiringcnda. cj.in ii.dc fi- 
lijs presbyc. lib.^. cura ctiam , quia per incerpcetano- 
ncs,cacitos&:fubauditosinccllevius, nondebetindit 
ci lixrcditacis priuacio co 111 cafu, in quo iura iplis ad 
(blatium hbcrorum amiilbrum Icgicimam corum 
hzrcdiraccm dcfcrunc.d.Lvnica,& $.). Infticad Scna- 
tulconluI.TcrtuII.icd ha.rcdica$pupilli matriciusiu- 
xe naturx dcbita dicitur.cli patcr,(ic tdlam. hb.(;.in 
fi.&relpc<nu matris ilb hxreditas luduoianuncu- 

f)acur, nam fcmpcr Iizrcditasdcfcendcndum dicimr 
udtuoia quo ad aiccndcnccs. Lii. Ccommun. dc fuc- 
ccir & inacri ad lolatium libcroriim amillurum iura 
lcgitimam corum dcicrunchzccditatcm. Inltad 
ScnacufconlliLTcrnilL & in cafu noilro iiimusindu 
bio,cum ceftator (ilio impuberi vulgariicr lancu fub- 
ftitucrit , &matcr cft in mcdio : eri;o vulgarisadpu- 
pilLirem raatre fupcrfticc, dc voluncarc tcliacoris no 
porrigiciir, cum no przfumacur tcftacorcm vclle ma 
ui afHiiXji afliicdoncm addcrc, & cam vcllc ludaolii 



& legirima filij hzrcdiratcpriuare, cui propter fola- 
luim fuz critHn.T clt mcritb con(ijjt.'nduin. 

Ljcctvulgans conrramacrcm ail pupilLircm non 
e porrigatur,carae mxta hoc quzrunc Dod:orcs, fVtru 
tacica pupillaris comprchendarur (ub cxprcifa vul- 
earijhccc contra matrcm cffcctum non habcat ? Et ia 
hac quzftione trcs (ant prindpaies Doclorum opi> 
nioilrs.Qiiarum primacft,quo<l non comprchcMda- 
cur.&hancopinionein tcnctgloLin LCcnturio.ft.dc 
vulg. &pupilLfubftir. quam icquunturomnes Vlcrap 
moncani, vt refert Cyn.in 1 i.oppo(i.ind.Lprecibus, 
& i'et.prourrcferc Bar.in d.LCcnturio.num. ;.& h.k 
cadem opinioncm ("cquuntur K.ipain d. L CencuriOf 
num.5 4.& Poht.in rracfb. fubftir. in matcria vulgaris, 
in fccunda quxftionc iircundi cftl-Clus , & moucntur 
iib' ex pluribiis . 

Primo, fi tacira pupillaris fub cxprella vulgari ma^ 
treinmcdio exiftcnte, iprtncipio comprchcndcrc- 
lur, fcqucrctur, qu6d pcr cam mater cxcludcrccur.cii 
taciti &exprc(li cadem (it virtu"u Ixum quid. (f.li ccr. 
pcc & cxprclla pupillaris matrcm cxdudic d. c. (i par 
tcr,de teftara.in fi.fcd conlcqucns cft falfura.vt fupta 
condufumftiic, crgo ialfum cftctiam anteccdcns. 
Huicrauoni reipondecur, quod tuncrcgula ilbpro- 
ccdit,quado cacitum ineft liraplicicer& abfolut^. lc- 
cus vero quando liraicatcincJl,prouceft incafuno- 
ib:o,quiaineft limitat^ vc non habcaceftctfhira con- 
tra macrcm. d.Lfi.Cdc inftic.&fubft.& ratiu cft,quia 
lex quz fubaudit hanc taciram Dupillarem cx pr^ lum 
pca mcnte dcfun^H, non przfumit voluntaccm do 
fiindh fuiin; vellemaacm iiuChiola iihj hau^cihcace 
cxdudcrc,d.Lfin. 

Secund6mouentur,fitacita pupillaris matrefu* 

[»er(htefub cxprcfla vulg.ari i prinapio cotincretur, 
icetfine cftci^u contra macrcm, fcqucrccur vltim j 
Toluntatcm poUc (hire in lufpcnic). icd colcqlicns cft 
falfum,Lfin.(r.commun. pnrd. crgo folfum clictiam 
antcccdcns.Huic rarionirclpondcrur,namd.Lfi.pro- 
cedit in iimplici teftatoris voluocatc, qux non potdl 
circin pcndcnti: fccusvcr6eftinca(u lcgali, quiariic 
datur lulpcnlio , vt probarar in L j. $. li pcndcac ti.ad 
Macedon. icd nos non loquimurinfimplid tcftato* 
ris vohintacc, fcdin fubfticutione lcgali, quxcxcon- 
ie<iur.ita mcncc tcftaroris fiindatur, & lic in cafu lc- 
gah, crgodrcacafumnofhii pcrmitticurtahs fufpen 
lio. Vcl fcaindo rcfpondccur, Vlrima %'oluntas no po- 
tcft ftarc in (ulixrnio, cft vcrum quando agitur dc va- 
Udicote difpoiicionis tclbtoris, & ita proccdit d.Lfin. 
fcciisvcr6cft, quando .igimus rcfpe<iiu cffcifhis fcu 
c.<a]UUtionis,quiacft"c<!ius (ew excqiiutioipliusdiipo 
iitionis , bcnc potcft ftarc m lufpcn lc>. L hxrcs quano- 
Ciinquc.fr.dcacquir.h.rrcd.Llinemoi!!dctcftam.tuc 
& Lli tibi homo.$.cum fcriiiis. (IMc icg.j.fednos in ca 
fu noftro agiraus dc cftc^^la fubftiruttonis pupillaris 
cadcT, (dficct anhabeat eflTedum pcr (ublacioncm 
macris dc mcdio , no autcm dc vahilitacc.crgo potcll 
ihreiniufpcnfo. 

Tcrrio moucntarpcr tcx. in L i. in vcrfi. ied fi ex- 
crancum.fLdc vulg. &pupill.fub(ticvbi probacur.q, 
pupillaris fubftirario cxpoftfaihj potc(t rcconiialc^ 
(ccrc.pacct,quiaibi putcft lubftirucrccxtrancopiipil 
larttcr libi iucrcdi inlhtuto , fi modo cum adopraue- 
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rit filio prarccdcnre. eccequoci ibi anceqiiam ht nlo- 
ptio, fcuairugaiio, poccll Hcri pdpillorisrubiUtutio, 
quz tlicitur inualido, cum (iibl licuac pjpillantcr illi, 
qucm non iiabcbat in potcllacc, licct pollmoHum fa- 
^a ailoprionc rcconualclcat.modo lic. ii vcrum dlcr, 
piipiilarcmrubcxprcllavulgari matrein mcdio exi« 
Ilcntccomprdicdi,rcqucrccur,matrcanccfiliii mor« 
tuacxpoH ladopupillarcm rubilicutioncm nonre» 
Conualciccrccumillapupiilaris cx poH /aCio rccon» 
ualclcat , quarantca Hcri non potcrat. d. vcrli. fedSiCi 
cxrranc-um. Icd confctjuensclt fa[lum,d.l li. crgo fal- 
fum d\ ctiam antcccdcns. Huic racioni rcfpondcmr, 
nam in d.vcrf. fcdli cxcraneum,ccllator cxprclie fub- 
Itituitpupillantcr, & viuo tcftatorc fupcrucnithabili 
tas in pcriona pupiUi: vndc cum appareat dc volunta* 
tctdlatoris i principio, nimirum li ex poft fado fu- 
perucnicnte habiliiate rec6u.alcfcar. at in cafu noftro 
lccus eft.quia nili tacira pupilbri:> a principio incilct, 
nequeindlct etiam poft mortcm tcftatoris,cum ciut 
volunras dcliccrec,& pcr confcqucns ccllarct pr.-o 
fuinptalcgisdilpolitiofundaca in conicduratamcn 
tetdUtoris. 

Quarc6 & vltimb moaentur hac rarione . Si matre 
inmedioexiftcntc, ucita pupillans fub vulgari cx- 
prdlacomprchcndcretur.fcqucrctur adum condt- 
donalcm antc condicionis aducnrum in cllcdari , vt 
probabo. fcdconfcqucnscft fiKum.l.ccilcrcdian. IT. 
de vcrb.ligtuf ergo ^ilfum ci\ ctiam antccedens.pro* 
baturconlcqucntia, nam quando pupillariscompfD- 
liciuiitur lub vulgari, cft cx prifumpta tclbtoris vo- 
luntatc, quialexprarfumitqu6dfii)ocidem teftator 
cogitallct.cxprcmftctad cxclufionem omnium vcnie 
tium ab intcftato,cxccpta raacrc:lcd illa prxfumptio 
Icgis cx vohintatc tcftatoris non potdr ahtcr fc habc* 
rc,nili quod lcx pr^fumat tcftatorcm idcm li co^itaf 
fct^dixilfc hoc roodo, & li fihus mcus in pupillari ^ta 
tedccdlerit , &matcr eius ivcres non erit, fubftituo 
Caium.nam li matris mcntioncm non fccillet , nun- 
quam fubllicucus cxdudcrccur. fcd ifta pupillaris eib 
condicionalis.l.qui hbcris.fr.de vulg.& puptlLergo 
ance aducntum conditionis , & lic antca quim fihus 
in pupillari xtatc dcccdat,& matcr aliter nu adita hx 
reairatc moria?, nd dacur i cdc pupillaris fubftitutio. 

C^tcrum & huic fubtiii rationi fubtilitcr lic refpo 
dcas . funr dua: icgis pr^fumprinncs , quanim prima 
opcraturtacitampupillaiem fubcxprdla\-uli;aric6- 
prchcdi , & iioc eadem ratione, quia icx pntlumit te- 
uatorem idcm ficogicaHctdilpoluilIc.Alia lcgis pnr- 
fumprio cft, ptT quani concluditur tcftarorcm in du- 
bioadfilijpupilli h.TrcditatemnonfubfUtutum, fcd 
matrcm admittcrcvcllcprout lupradixi: & h.-ccfccu 
da pnrfunipiio primam cullii r acionc dfed^us, fcd nu 
ranone cpmjuchcnlionis . & ratio eft , quia rdpctflu 
comprciicnlionis adhuc iUa rario mihcat, tcftatorem 
idcmficogicalIctdi(jx)tui(Ic&iltxc6prchcnfio non 
cftinuuhs,fcdmulcumoperatur,qiiia limatcranroi 
monatur, vcl li viuat & non adcat , fcd rcpudiet.fub- 
ftirucus admirricur, & tiinc (ccund.i pra^fumprio non 
fubftulit prim.im eiiam rarionecfrcClus. &rariodfc 
ift.acnim fccunda pr^fumptio aufcrcbatprimam ca 
dc c aula.quia icx prarlumtbat potius matrcm, quam 
Aibftitucum ccftatorem admicccrc voluillc, cx qua 



c6cludci»cur ccftatorcm cogirafte matrem velle fnc» 
ccdcrc&pollc.vndccuni moriacur, vd (i viuat& re« 
pudicr h.Trcditatcro, clarc conftat iftam fccundaro 
prarfumptioncm falic , & non verc primam pr.Tfum- 
ptionem reiccille, quia ii tcftator cogitallet quoii ma 
tcr proptcr moitcm fuccederenon poftct, vcl nolier* 
przfumcrctur ipfum voluille , fcu (icogicaftcc difpo* 
iuiHe, vtcucnicntccafupupiliaris fnbftiturusadmit^ 
tcrctur.nam proptcraficdhoncm marnsprxliimprio 
dJ.iam hoc iu rc , vi dcbai ur cdlarc q u 9 aff cdtio, cu ni 
incalunoftrocdlts, conftat cl.arc, falsc &non veri 
illam przfumptionem rcicclam fuillc.vndcinfcrtur» 
vcrum non cllcmatrc roortua ideo admitti (ubftitu. 
tum,quia fub cuditionclubftitutus fuit, fcd cadera- 
tionc, quia fccunda prziumptio non fiiit vlta , & fic 
verenon fuit fublotaprima, quodconftat cxilhsac- 
ddenribus, vcl quia mortu.i fuit, vcl quianonfuc'* 
cdlit.non cnimcxprdsc conftat, tdlarorcm marrera 
potiusquim fubftitutumlucccdcrevcllc: (cil hoceli 
citur cx dilpolirionc l<^gis, qux dilpolitio & lcgis prx 
lumptioinhiscalibus cclIar,&idcofccundapra-lum 
ptio ccllat,& prima rcmaner. ex quibus patet, matre 
mortua vcl li.rrcditatcin rcpudiantc, fubftirutum ad 
pupilli ha^reditaccm admitti , cx pi ima pra:lumprio> 
ncquxeft, qu^dfiteftator hunccaliiin cogitadet» 
idcm thfpofuillct , & non cx eo qu6d fub condirione 
lit fubftitutus. & ha:c rdjxinfio li bcnc conlidcrcturj 
fubrihtcr rcmouct fupcrtus (ubriic fundamencumi 

Sccunda eft opinio liiperiori conrraria, (cilicct,* 
quod ctiam matrc (hpcrftite fub vuleari cxprclla, ca-'' 
cita piipillaris comprehendatur,licerlincefreAa^ 
iunc opinioncm tcncnt Oarto. Alexan. lafSoci. Lan-- 
fTancusdcOriano,Lancdlottus,Galiaula,&atii Do-! 
&o. communiterin L Ccnturio. fT dc vulg. &pupilL ■ 
Barto.Cyn. Ang. Ail3cri.Pau.de Caftro, Alcxan.Corn. 
laf.&alij conimunitcr,in d.i.predbu$.Pcr.dc Ancha 
rano, &ImoLi, in c. Rainurius, cxtradc tcftam. Bold. 
& Pet.dc Ancharano in cap.fi patcr,dc tcftam.in 6.6e 
hxc cft com munis & rccepta Scri ben riu m fcnrcn tia. 

Mouentur pcr rcx. in d. Lfin. Cdc inditut. & fiib- 
ilifucvbi probacur,qu6d fubllitucusex taata pupilla 
ri admitritur,quando maccr anrc fiiium dcccdit. mo 
do ficSi i principio non comprchaidcrctur pupiila- 
ris,nonpoftct poftmodum m.itremortua conualo- 
lccrc,tumquiaca, qiuabiniriofuntinurilia, tradu 
tcmporis non conualdcunc. i.qiur ab inirio.fr.dc reg. 
iur.tum etiam quia cum tcmpus tdhimenti inlpicio- 
diim(ir.Lfiita.(t.deauro,&arg. lcgato. fiiprincipio 
noncomprchcndcrctur, non tcmpus tcftanicnri, fcd 
morris matris confidcrarctur, quodcJl falfum.vtt 
dixi.Corroboratur h^c induftiocx mcntcAreti.in 
d.L Ccnturio . quia fi tcftator proprcr matris cxiftcn- 
tiam ^ princTPio omififtctpcnitus InbfticucrcpupilU 
ritcr, impoHibiledlct, quod mortuo teftatore, (uIj- 
ftitutio, quTnunquamfuicabco facb, orircrurde 
nouoaliquocalu , aim virima tcftatoris voiunus fi- 
niarur morrc.Lnim hicftariis, in finc. fl.dc donat.in« 
tcrvir.&vxor.L^. d.ioca. ¬uurinl.ccntcfimis. 
$.fin.ffldcverbo. oblig. icd hoccftfaiiiim.cum li ma- 
rcr prxmoriatur, fubfticums fucccdar extacitapu- 
pilbri. d.L fin. crgofailumcftctiamdiccrciprinci- 
piotacitam pupiliarcm fubcxprclla vuigari, criam 
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matre fiiperflire , non comprehcndi. Huic legi ica in« 
^aCix , tca fuperioribus inciu^ionibus rc(pon(ictur: 
nam fupradida omnia procedunt , quando fumus in 
Cognolccndo,quiri tcllatoris voluntas conij)rehcn- 
ciat,\xl an eius aifpofitio valeacfecus ver6,qa iumus 
jn intcrprctarionclegis,prxfuppofito,qH6d re(l.itof 
minimcahquiddilpofucrit, quia tuncnou cllquid 
rcpugnet , quarc lcx non polTu quid faccrc poft terta- 
mcntum, imo ctiam polt mortem teftatoris , arj^um. 
l. Titius. Lucius. ffdc libcr. &c pofthum. f.icit t. talc 

f>a6hini. f fin. ff. de pad. Icd nos in cafu noftro , non 
iimus in dil^polltione tdtatoris, fai in inrcrprcta- 
tione legis : nam ideo pupiUaris fub cxprclla vulgari 
comprchenditur, non quia tcllator ira i principio dc 
ca fcnfcrit, fcxl quia (i dc ta!i cadi cogirallct, idcm di- 
fpofuilTct. d.Liam hoc iure, Sc ibi hoc Do<A. commu- 
nitertraduni, &(ic hoc eftcxlegis intcrpretatione. 
Ergo poft rcltamcntum iSi: ctiam poft tcftaroris mor- 
tem taCTtapupillaris locum habcrcpotcft,idcftcom- 
prehcndi lub cxprella vulgari. 

Tcrtia & vltima cft opiniu , qu« Cah ffdere diftio- 
Aionis conatur has opinioncscpncordarc: namaiit 
mater pupillo fucccdit , Sc tuncdiccndum cft , nullu 
modo tacitam pupillarcm fub cxprclla vulgari com- 
prehendi : aut non fuccedit» Sc tunc concludcndum 
cft,cametiama ptincipio fubexprella vulgari con- 
nncri,&nc,an a pnncipiocomprchcndatiir, ncc ne, 
^fucuro euentu pondcr.&hanc opiiiioncm tcnenc 
Bald.in d.l.fin.Cdc inftit.& liibfticSalyc in d.l.prcci- 
bus,&Soci.ind.l.;.&d.LCcnturio. fr.cod.&moucn- 
tur ifti cx duobus. 

Primo , fi verum elTcr, quod quando mater piipil- 
k> fuccedit , pupillaris i principio fub cxprclla vulga- 
xi contincrctur.Icqucrerur, lcgem fruftra & incaC- 
fum intcrprctari piipillarem i principio inciudi, 
cum illa ninil npciarctur . fcdconfcquens cft falfum» 
l^es autcm non folent lemcdia fupcrriua inucnire^ 
1. dominus ccftatncnto. ff. dccondicb- indcb. &1. pri- 
ma. $.dixcrit .iliquid.ffdc pubL crgo falfuni eftctiani 
antccedens.C^reruin lixc ratio non obltat , quia fi id 
eflet infpiciendum,quod cuenirc pollct , pupiUa- 
hsfub vulgari noncomprehcndcrctur, ctiam macrc 
inmedio nonexiltcncc,quia pollctcafusmortispi»- 
pilli non euenire, vcl eiieriire viuente teftaiore, quo 
cafu pupillaris locum lial>erc nonpoiIct,& umen 
hocnon obllante indiftindlciprincipio ineft.diibi 
1. iam hoc iurc. & lic pupillaris ineft i principio, etia 
ii poftmodum illalocutn non habcat, &Kadifpo 
ntumcftiiure,& non cftfupeillua difpolitio, quia 
quodlocum habcat calus cucnirc potcft, &ficnoc 
refpeclu racita pupiUaris , fub cxprclla vulgan cora- 
prchcnditur. 

Scaind6 & vltim6 moucntuc hoc argumcnto ^ 
flmili: namintct inllituios habct locura ius acare- 
fcendi , quod eft qiizdam vulgaris tacita fubftitutio 
legaIis.LliTitio&M;uio.$ Iulianus,&ibi gloliftlde 
leg. t.qu.cquidem cadta fubftitutio, feu ius accre- 
fccndi.ccnlcturfubLita per dationtni vulgarisfub- 
ftituti.L pcnult. If.deiniufto, rupto tcftamcii.& ta. 
mcn fublKnitononacccptantc,locum lubctilLi u- 
cirafiibftinitiolegahs. Lquidam teft.-imcnto 1'rocu- 
lara.ft'codcm,dc vulga.&pupiil. fublbt. crgoalimi- 



liita dicendum eft, qu6d matrc non lucccdcntc k 
prmcipio taata pipilUris inclufi dicatar . Verum & 
h,TC ratio non obftat , quia tacita fubftitutio iuris .ic- 
CTcfccndi a principio indl, ncc limplicitcr collitur 

Ervulgarcra rabltitutionero, Icd icadciuum fi h»- 
t cffcdtum vulgaris fubftirucio.l, fi:cunda. §. li dua 
fl'.dc bono. polIdL fecundum tabul. nifi in dicla 1. po- 
nult. proptcr rztionem, quam ibi Rarto. afTcrt : & lic 
noii eft verum ,an ius accrelcendi locum habcar i 
principio i fiituro eucntu pcndere, cum i princi- 
pio infit.& hoc raodo confiderando patet, fimilc 
iftudnon obftarc,fcd imo potius comrariain opi- 
nioncm probarc. 

£x fupradiiflisconftat, qu6domiie$antcdida;opi 
niones dilpucando dcfendipollunt .Ego vcr6vnacii 
Polito in traifla.fubftit. in niatcria vulgaris,in lccun- 
daquxftione fccundi cfTccl^tus, licdiccrcm, q«6<l ma- 
trc cxiftcntc in mcdio, nnllomodo tacira piipillarij 
fub cxpre(l.\ vulgari contincatur : fcd fi matcr mona- 
tur, runc&noniprincipio comprchcndatur cxlc* 
gisdilpoliuone. Etmoucor ad itadiccndum hacra^ 
rione. Lextnterpretatur tadrani pupiiLtrcm fubn:- 

Erclla vulgari contincri ea ratione, qiiia fi tcilaror 
unccafum cogiullct, idcm vcrifimilitcrdiipofuil- 
fct.di<^lal.iam hociurc. fedliarcratiocelTatmatrc itx 
mctlio exiilcntc , tum ptoptet matrcm qux excludis 
tacitam pupillarcm , tum ctiam quia infcliccm il- 
lummortis cafiira ipfius raatris, quicxpcdbari non 
dcbct, lcxnonconlidcrat.crgo celLirc dcbctetiain 
ditpoliiio divl^Liam hoc iure . Confirmatur hxc ra- 
tio pcr texcura in d.Lfi.nam ibi rextus, an fub exprcf' 
(a viil;.;ari comprclicndatur tacita pupiliaris,dicit cflc 
voluntatisquxlboncm : &ideoopinabatiirPapinia- 
nus, cundem tdlacorcra voluillc, pofthumo nato& 
impubcre dcfunt^o, matremmigis ad euis venirc 
luccdlionem, quam fubftitutum ,&illam P.ipiniani 
fcntentiam Impcrator rdccando difponit lubftitu- 
tionem quidcm in huiufinodi calu.N-bi pofthumus 
nacus adhuc impubcs viua matrcdcccllerit.rcfpuai- 
dam dle . Modo fic vides cx hac Imperatoris dcciiio- 
nc, qu6d Mcira pupilLiris marrc fupi.Tftitc rcfpuitur, 
&hocproptcr prarluniptam tcftatoris volunta^cm, 
qui raagis matrera,quam fubftitutumad filij fuc- 
cdlioncm cx legis interjirctatione admittcrc ciir.t- 
uit: crgo li matrc lupcrlbtc conrra taci tum pupillari- 
ter fubftitutum lcx intcrprctatur prxfumptam te- 
iVaroris voluntatcra , impoiTibilc cft , quod tacita pu- 
pillaris in noftraqu.cftionc aprincipio f.tbcxprdl.i 
vulgaricontineatur. Conhrmaturfupradii^ noftta 
ratio liacaliaconlidcrationc: nam aut vis quc>d taci- 
ta pupillaris contincatur a prindpio purc, aut (ub 
conditionc : (i purc, & hoc non poteft ftare , cum in 
contmriuni lcx intcrprctctur prxlumpram tdlato- 
ris vuluntatcm: fi lubcondttionc, idcft li pupillusin 
piipilLirixtatc dccdletit: &(imatcr tempore raor- 
tispupilli non (upcrfit , & tunc anccquam aducaiat 
conditio, cum antca non conlidcrctur prxfumpta 
tdhtoris voluntas, tacita pupilUris non potdl a 
priucipio contincri, ncijue coinprchi.ndi fub cx- 
prdla vulgari, cumantciducncum conditionis non 
dicarar indlc,a;gumcn.lxcdcrc dicm. fT.dcvcrbo- 
ruin iignihca. Sc non catium null? liint partcs Lciuj, 

I qiii 




D.Alexandri 

quiinprouJncia.frficcr.pct, M fi tn.ircr prxmorla- 
tur,c]u6cltunc> & non a principio cxprclia vulgaris 
Miracitam puptllarcm porrigatur.Probaturhacr4« 
ttonccotcmporencccllc cll i^ucki cKprclL^ vulgaris 
iui tacicain pupill.ucni porrigatur, quolcx irjtrrpre- 
taiur urxfumptam tcHatoris volunratcmiCum nxc 
dirpolitio non regulctur nifi ii conicclurata volunta- 
tc clilponcntis: qualiias cnim iunda verbo, dcbct in- 
tcliigi fecumium tcmpus vcrbi. Lin t{cljdis.f li cxtra- 
ncu$./!Idc noxaL a^o. fcd lcx intcrprctatur prxfum* 
ptam rcllatoris vohintatem co tcmporcquo maicr 
priordcccciit,cnmfunc fadtc(ubftituru$ admitta- 
tur.d.l.fin. crgo co rcmporc vulgaris cxprcilaad taci- 
tam pupillarcm porrigicur.& hoc cft i\ diligcntcr 
confidcrctur , quod wluit diccrc Imperator in d.Lfi, 
dum dicit. Tuiic autcm tantummodo fubftiruticH 
ncm admictimus, cum portliumus minime cditus 
fucrit , vcl poft cius partum matcr priordcccllcrit. Sc 
quod Ifx hanc tcftatoris voluntarcm po!l tdbmcn- 
tum , ac ctiam poil tcftatoris morccm intcrpretari 
poiritnon cfldubium,prout fupra in rdponlione 
primifundamenti fccundx opinionisdixi. &cx hac 
rclolutionc comprobatur illa c>pinio,qi Itcuc rubditu 
tus cx tacita pupillari admittitur mortua matrc.d.Lii, 
codcmodolt marerrenunciarctiurifiio fubi^itutus 
«dmittercrur: quia paria liint <p matcr cxcludarur 
inortc,vcl renunciationc. Llccunda.$.rcd fi fint fiii.fK 
■d TcrtulA' ita tcnct Darto.in LCcnrurio,numcro 6. 
ffidc vulg. & pupilL fubftir. qucm ibi Icquunmr An^. 
Alcxan.Bald. Raphacl,Iai'. Soci. & Rip, BakiPau.^o 
Callro, Alcxan. laf. & Dcc. in dJ.prccibus . Sc Itxc dt 
Communis opinio. 

Ex fupcrioribushabcs, communcm eficopinio 

7 ncm,tquc)d tacita pupillaris contcnta in CJtprdla vul- 
carinon cxcludtc marrcmpupilli.i Ixcigiiurconclu- 
iio ampliaiur pluhbus mochs , primo , vt proccdac 
ctiam in matrc teHatoris, auu patcrna iplius pupilh, 
prout tencnt Barto.coiuin.pcnult.ad h.Alcix numc- 
ro J7. laiinumcro } j. Soci. numero 24. Alcxan. nu- 
mcro } i.&Rip.i, numer0.4S.in Lmoribus.II.de vul- 
gi&pupilLlubllit. Sc communis & rcctpta Scribcn- 
tium l'cntcntia,acctiara vcra, vt infra probabo, hc^c 
contrarium teneant Fulg.in dJ.precibus,& Rapb.Cu 
nia.in d.Liam hoc iurc. 

S Sccundo amphatur,t\'t idcm proccdat in auia m»- 
fcrna, & hxc cft communis opinio,quam tcncnc 
Barto.numcro ^ 5. Alcxan.numcro i t.Iar.numcj 5, 
Soct.numcro Z4. Alci.t. numero 57.Ripanamc.48. 
&ImoIain diClaL prccibus. Angc.GuilicLdcCun.& 
alij communitcrind.l.prccibus.imola inc.Rainu- 
tiuSjinmatcria pupiU.iubiUrut.cxtra dctcftam.Za- 
fius in tra<it rubllit, in matcria pupilL numcro 16. Sc 
Polit.in rracl.fubftir.inmatcria vulgaris, in quinta 
declarationcfccun(hdIcdIus,&h.TC cft vcra, bcni- 
gnior& cominunis opinio,licct Fulg. & Raphacl Cu 
ma. in fupradidlis locis contrarium tcncant. Eiiftc 
du.T ampliationcs probantur his rationibus,&pri- 
tno, fi tacitapupillaris fiibftitutio noncxcludit ma- 
trem, crgo ncqitc ctiam cxchidit auiam, tam ma- 
tcrnam, quim patemam, probatur conrequcntia t 
quia loc feu ftacut um loqucns in matre fcu in parre. 
Cxtcndi tur ad auii,icu auia.ica probatur in 1. i.SSx ma 
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tcr,iundo vcrlku. quod l\ ncpotibtis. filad TcrtulL3e 
in Liufta.fr.dcvcibo. fignificatio. & ita tcncnttialtL 
in LNcicnnius , pcr illum tcx. fl^dc ncg. "cft. Barto.ia 
Lfiquis fuus. fl. dc iurc dchbcr. & iti L Imcrorum , in 
vltinu quxftiotjc. ftdc v«bo.lignific. & Bold.in Lfci- 
mus,inbncprinc. CdcinofHc.tcllamcn.&inLqucxl 
vcro conira. tf.dc II. & in matcria rauorabili fit cxtciw 
Iiodcauia matcrnaad parcrnam.diclaLNclcnnius. 
Ncc obftat fi dixcris,quod cum .igaturdc fubucrtci»" 
dapupiILu-ifublUrutiui]e,quxcft tcftamcntum Hlij, 
iumus in odiolis.Lvcl ncgarc.frqucinad.tdlam. apcr. 
&inodiofislcx loqucns dc patrcvdmatrc, nonha- 
bct tocum inauo&auu.Lliccucntct. flldcadultcr.& 
IJcxIul.f hoccaipitc. fLdcritu nupt.Quia rcfponde- 
tur , qu6d odiofum eft non nblcruarc tcflamcn tum, 
quatcnusporrigaturvolunustcllatoris: lcdfauora- 
biic cft non intcrprctari tcftamcntum contra mcnte 
ilcrund^i.Lll quts Kxrcdcm. Cdc inlUt. & fubft. vnde 
cum cacita pupiUaris non cxciud.at matrcin ex pra> 
lumpta tcftatoris voiuntatc, diatur cllc lioc fauota- 
bilc,& non tKhofiim. 

Sccundo probacur,quiapareft priuilcgium nui 
tri$,& aui.c, auih. matri & aaix. C. quando muLtiic, 
oftic fungi poccft.& probatur in Auch.vi lic. matri Si 
auix.in prin. crgo licuc matcr cxcludit cacitum pupil 
larcm lubftuutum, iu ctiam & auia. 

Tcctio & vltimo pt^obacur . Ibi cadcm cft iuris cli-) 
{pofitio.vbi cadc milirat ratio.Lillud. ft.ad lcg. Aqui!. 
& LaTitio, dc vcrborum obhgacio. cum vuig.Ud ra- 
tio luduofc hxrcditatis , quz exprdlacft in d.Lh na. 
pcr qiiam niatcr cxcludit ucitam pupiliaran lub- 
fticucioncm, mihtat ctiam in auia, tam matcrna, 
quampatcrna, cum hxrcditas pupiUi fitita dcbita( 
auix patcrn.i; , ficut matcrn.x , auth. dcf undlo . C. ati 
Tcrtull. & cum h.crcdicas dclcctidcncium dicatus 
Ifmpcr luCbuola quoad allrcndcntcs, Lfin.C.com- 
mun.dc i'ucccll.& Inftitut. ad TcrtuIL in fine: crgo 
jnilitarc dcbct eadcm iuris dilpollcio, & idco licuC 
tacita pupiUaris non includirur in cxprdla vulgari ad 
cxciulioncmmatris,itaeiiam includi non dci>ccatl 
cxcluiioncm tam auix matcrn.r,quampatcrn.T:: 
ex hoc fundamcnto cticitur racio difrcrcnii.T intcr 
tacitam vulg.ircm , qux cxcluiht macrcm piipiUi, fed 
uon matrcm tcllatoris: &intcr tacitam pupillarcin, 
qux non cxciudit matrera teftatoris , quia lixrcditas 
tdbttoris ntjncft inahquo dcbita matri pupiUi, Sc 
idco pcr tacitam vulgarcm excluditur : lcd iixredicas 
pupiUi cft ita dcbita auix patern.T,ficut matemx. 
d. authen.dcfunclo.viidc licutpcr taatam pupiiia- 
rcm non cxciuchtur auia matcrna.itanoncxcludi- 
tur auia paterna. Ec quod diclum cft in auia , pro- 
ccdit etiam in auia tcftatoris,& fic in proauta, iri 
in fimih confuluic Corne.in conlUio vigcfimo , in lc- 
cundo voluminc. 

£t concra fupradit^bs rcfolutiones non obftac 
primb ccx.in Lfccuda. Cdc bon.marcr. qui tcxcus tri^ 
phcitcr inducinir, &prim6: nam ibi lecundum BaL 
probatur, quodquando lcxderogat iurialtcrius,no- 
inine hlij , iion continctur ncpos: & nominc matris* 
noncontincturauia . lcd li in cafu noftro appellatio» 
nc marris vcnirct auia,dcrogaretur iuri lubftiiuti 
pupiUaris uciti . crgo nc talc abfurdu fcquarur , con- 
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cludendum e(l appdbcionc matrisauiam iton conci- 
neri . Hxc priim inductio non obflat: quia proccdtc, 
quando cradatur dc priuacionc iiuis quxnci,&: iu lo 
loquitui d.Li. lecus vcro, quandoagicur dcpnuatio- 
nc iuris quxrcndi, prouc nos loquimur , quucunc in 
fiuorabilibus.quoddicicurdc nucrc cxccnditur ad 
auiam,Bafand.l.libtronim,in vhimaquxllioncilc- 
cund6 ifte tcxtus^iaducicur pcr Iar.hoc modo:nam in 
d.l x.nonagiturdc excludcndoiurcin cotum: ibi.n. 
patcrvdauus folum cxcludituri propriccacc , & ha- 
bet inccgrum firuilum.cumcrgo ibi non aeicurdc 
priuatione iuris in cocum, fcd pro partc,appcUationc 
inacns, non venit auia- crgo mulco minus in caiu no- 
Hro, vbiagiturdcpriuando fubtlicutum in totura. 
Tcrtio & vltimo inducitur ifte cextus.ibi enim agicuc 
dc lucrolegali,quodacquiriturcxdifpontioncl<^is; 
fcd in qu^ltionc nofha loquicur dc co, qaod acquiri- 
tur cxdirpolltionc tcftatoris, conicduraca tamca i lc 
gc.fcd forcius cl\ illud quod agitur cx difpofitionc lio 
ininis,quim quod agicur cx difpolicionc lcgis. 1. 
& ibi Bar.iundo $.pen.fl'dc leg.prxllan. Ergo licuc in 
<l.l.i.appcllatione matris, aiiia non continctunita ca- 
to magis diccndu cll in quxilione noHra. Verura his 
duabus indudionibus rc(pondctur,nam in cLLi.li ap 
pcllationc patris vd mairis, concincreC auus vcl auia, 
agerctux deexdudendo ipfum auum vcl auiam, &: fic 
ibi circc damnofum auix: fed tn cafu nodro, quod ap 
pdlacione maths veniac auia, non cll priuarcauiam, 
lcd tcrcium fubfbtucu : imo cft facerc , quod auia ad- 
inittacur, & (lc hoccft fauorabilc:crgo in cafu noltro 
appdlacionc macris,auia vcnircdcbct.Pr5terea d.l.i. 
rcipondetur, q>im6probatcocumcontrarium. Ii.n. 
I.j.Cco.dc bon.mac. loqucns in macrc non lubuillct 
lcKum in auia &proauia, iniuftafuillet cxcclio,d.l. i. 
Tcd quia habcbac locum, idco ad tollendum lcrupulo 
(am dubicarioncm fatU fuic exrcnno ad d.l. i. 

Non obllacetiam(ccund6&vlrim6, alijsomilTIs» 
hxcalia racio,nam non permimtur cxccnlio le^is de 
vna perfona ad aliam . 1. fi vcro. $. de viro. fflloluto 
macr. crgoinquarftioncnoftralcx loqucnsinmacrc, 
non cxccndif ad auiam. quia rc(l>6dccur,qii6<l lcx no 
dcbct cxccndi ad alios cafus, &dc vnapccfonaad aha 
ctiam candem rationera habenccs,quandolcx e(i con 
tra iuscommunc,& icaproccdic d. $.de viro.fcd iftud 
qu6d caciu pupillaris non cxclui.lac macrcm, non cll 
concraiuscommuncvtdicic Bart.in <il.moribus,nu 
sncro j4,vdlie!lexorbicansaiurccommuni, prout 
tenet Alcxan.in dJ-moribus,num. j i.adhuc pcrmit- 
titurcxccnfio, quiaincxorbitancibus.non ficexcen- 
{to,nifi in fauorabilibus.Dod.in I.fi conftanrc.ff'fola 
to macnm.fcd fauorabilc cft.macrem non cxdudi ab 
hxrcciiucc fili j: ergo lcx loqucns in macrc, cxccndicur 
ctiam adauiani. 

Tcrci6ampli.icur, vcprocedat ccia inpacrc ipfius 
pupilli: fnamfincpoticxhlio emancipato fiibfticui 
vulgaiiccr,eaudta pupilbris fubea vulgaricontcn- 
ta,pacrcm puj>illi non exchidcc, & ica tcncnc Barcnu- 
roc.j 4. Alcx.num. j o.S<xa. num. x j. laCfub num. j t. 
in vcrli. fucccffiucquxric. Ripa, num. 47. & Arccin 
dI.moribu$. Salycct.& Pau. dc Caftro in d.Lhn. Cdc 
iollir.& fubftic GuilieL dc Cun. in dl prccibus. GuiL 
Bcncdicin d.c.Raiautius , cxcradc tcfta mcn. Imo, in 
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d.I prccibus& in d.cRainutius , & Salyc in Lfi ccfta- 
mcnco.C.dc impub.&alijs fubftic.& harc cft commu 
nis&rcccpuScribcncium {caccciaac ctiaramicior, 
proucdicit AlciaJnd.Lmonbus,num.j(>. hcetcocrar 
rituu ccncancin puncloiurisipfeAlciat.ibi, &Cuai. 
in d.Liam hoc iurc, & Fulguf in d. L prccibus. & hxc 
cftcommunisopinio, &probaturhisrationibus, & 
primo. Taciupupillarisnon cxdudit macrcm, cum 
quianon cft veriiimilc crftatorera vdlcpnrfciTcex- 
rrancu in fubfticutione ipfiuspupilli , & raacrc cxdu- 
dcrc a lut^uola f ibftonc liiij pnpilli.l.fi. Cdcinfticuc 
& fubfticuc cum ctiam qiua, cuiu lixrcditas filij dcbt 
u llc marri, & idco li pr.cccrcarur maccr , habcc qu»* 
rclam, non cft vcrifimilc lcgcm per fuara intcrprcca- 
cioncm cxcludcre matrem a qucrcla & ab hxrcditatc 
filij,fi tcftacor cam no exdudic cxprcfse. fcd hx ratio- 
jics locum lubenc ctiam in patrc, cum hxrcdicasdo' 
fccndcntiumdicacur fcmpcrluiiluola quoadafccti- 
dcnccs.d.Lfi. C commun.dc fucccl].'& cum patri ctia 
dcbita cllc dicatur h^rctijtas filij, crgo militare ctiam 
<lcbcccadcm iunsdilpolicio.Lfunolo. ft. dc curacfu- 
rio. & idco ticuc tadta pupilLiris non cxdudic matr^ 
ita etiam non dcbct cxcluderc patrcm. Et per hocar- 
gumeiicum rcmouccur.dum diccbarur, leccm loque 
tcmin ficminis, non habcrclocum in malcidis. l.pe- 
nulcffivc in polldL lcgac qui.i non habcc locum , vbi 
iQvcroquc:idcft uin in maicuhs quamin focminis, 
cadcm mdicac racio, prout eft in cafu noftro . i ta pro> 
bat cexcus in Lgencr.ilircr, in princ C dc fccun.nupc 
Itcm rcmoiietur illud aliud,dumconcra fupradi(fia 
communemopinionemadduccbacur, qu6d in exor- 
bicancibusnonficdcvna pcriona ad aliam excenfio. 
Lfi vero. $.dc viro. Cfoluto macrim. vndccum, quod 
tacica pupillaris non cxcludacmacrem,ficcxorbiuns 
iiurccommuni, quia cft concra ius, quocauccur,^ 
non habcac locum cau(a inrcftaci , doncc poceft cile 
locus fubfticucioni.Lquamdiu. Sidcacquiren. hxred. 
£rgo in cafu noftro lex loquens in macrc , non habet 
locum in pacre. quia rcfpodcrur primo, qu6<.l fupra- 
<li(^ propoficio non haoec locum in fauorabilibus 
&ineaiidcm rarionem Iubencibus.I. his folis. Cde 
raiocan. donac & Do<5. in dXliconftance. Sccundo 
& vlcimo rclpondctur.In vulgari cxprcllaconciaccuc 
tadca pupillaris pcr pr^ fumpcioncm & cxccnfioncm 
lcgis, quam cxtcnlioncm non faccrc, noncftcontra 
ius,imofccundumius.l.commodin[ime.ft.dc hbcr.& 

Siofthum. vnde Liam lioc iurc, qux fadt iftam cxcen- 
ionem bcnccxorbicac,crgo cft Itritftcintcrprctand.i, 
vt firilicec non fiat extenfio concra pacrem, & fic regu 
Iadid:i $.de viro,retorquctur. 

Secund6 & vltim6 probacur luc racione.Taciupu 
pillaris fub cxprefta viikari concinecur, cx lcgis dilpo 
ficione fundara in pr^Iumpu reftacoris volunuccct.L 
ia hoc iurcfcd in quxftionenoftra adeft cocraria pr; 
fumpu ceftacoris volijcas, cu nu fic vcrifimilc ceftaco- 
realicna fobolc fux voluiileprzfcrri. Lcu acucillimi. 
Cdcfidcicl.gcncraliccr. dcinfti & fubft.&Lcuauiis. 
ftdc cond.& dcnionlL ergo in qu^ftionc noftra cotra 
patremno interprctatur lcxucitampupillarcmfub 
cxprdla vulgari contincri, & pcr hac racioncm rcmo 
ucmr illud rundamccu, du dicebatur, q> licuc ccftacor 
cxcludic lilitiajiorcionc hxiedicacis ipfius cellacoris 
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rer fubftirxirioncm viiliprem exprcrtam , ira viJctur 
maiori, vcl faltcm caclcm rationc, quod mcnsriia 
fucnt cxclutlcfciprum ab krrcditatc iplius ncpotis 
impubcris, quia hoc rcmoucmr pcr fupradiclam ra- 
rioncm, acetiam quia non cft caacni rarioin ponio- 
ncdelara ipll ncpoti pcrauum,& in h^rcditateip/Ius 
pupilli,quia harralitas piipiili cftdcbita p3rri,& in il- 
la (altcm dcbct habcrc lcj;itimam.Lnam & (i jwcnti- 
busir.de inofhc tcfbm. icd illa porrio rclid-a ncpoti 
non crat dcbita parri ncpocis, arccnto qu6d in illa jwj 
niilTctcxrrancuminllirucrc&idconoiiiitlcxpcrfui 
intcrprerarioncm cxcludcre patrcm ab hf rcdirare pu 
pilii, & ralis argumcntatio dc h^rcdiratc tcflaroris ad 
h.Trcditatem pupilli magis dcbitara,non cft (ufiicics, 
probatut ind.l.nn. 

H.TcfupradidhkCommunis ampliationon proce- 
dir, quanciopaterimpulxTis ftiiilcr^ rcftarorc, & llc 
ab atio impuDcris mala mcnrc cxhfrcdanis, prouc rc- 
ijct Guil.dc Cun.in d.l.prccibus, qiicm fequirur Saly. 
in d.lJl rcftamenro, & Alcx.in d.Lmoribus.& moueii 
tur arg. S- cxhrredaros , Aurhcn. dc- hxrcd. di Falcid. 
&].(iparronus.$.iiquis nonmaLt mcnrc. ff. dcbo- 
nis hticr. 

Qiiart6& vltimo amplia(ur, vr procedatetiam in 
j 0 fratre ipfius pupilli . f Verum tu pro rcfolutione hu- 
ius.-»mpli.itionis cxmcntc Do<lorumhos confidcra 
cariis.EtprimuscO, cjn riatcrcftvtrinq-.coniundhis, 
^•clexlatcrcpatristarum , &cxrranctucft(implici(er 
fiibftitutiis vulgaritcrpiipillo.&inhoc cafu omida 
difputationcconcludendum cft , lacitam pupillarcm 
fubftirutioncm fratrcm cxcludcrc , & ita tencnt Bar. 
num. j<>.lmola,Iar.ntim.^4.&Soci.nn.i j.incLLmo- 
ribu$.&SaIy.in Lfi.in fi. C.dcinftit.&fublK& h.rc cft 
cois opinio, quam cofulcndo fcquuntur Sod.in con- 
fiLi^^.wLi. & Corn. in confiLiy^. in j.voL & pro- 
barurliacrarionc: qniafi patcrexclullrpropriumfi- 
liumabh^rcdirate iiia, conic^irandum eft, quod 
cumequidcm cxcludcrc volucritab h.rrcdirarefra- 
tris fibi minus dcbita.L fcripto. fT.vndc hbcri . & cum 
iurc cautum non rcpcriatur , qu6d frater pupilli cx- 
cludat tacitum pupiUarirer fubftirumm, nos non de« 
bcmusdctcrmiiiare: erubelcimus enimfinelcgcio- 
qui. f.coniidcrcmus, Authcn. dctricntc&fcmilL& 

3uodpcr lcgcm ftatuirur in marrc , non dcbctcxtcn- 
i ad rrarrcm pupilli, cum non fit cadcm ratio in fra- 
trcprout in matrc. L fin. Cdc intcr. matr. nam idco 
fubllinitusexracira pupilUrinon cxcludir marrem, 
coqaialiorrcchtasfihj diciiur ludtuoiamarri.d.Lfin. 
C.dc inftir. &fubftir. &quia h.Trcditas fihj matri dc- 
biia cllcdicitur, quodfecu^eft in fratrc, quia h.Trcdi 
tas frarris nonefthiduofa frarri. Lcumoportcr, in 
prin.in vcrbo,ad fratrcj fuos,quod jrauiiis. C.dc bo- 
nis qu.T libcr. & ibi Glof & ncquc iibi dcbita cllc di- 
citur. I.fratrcs. C. dc inoflic. tcftam. & hinc eft quod, 
(cum h.Trcdir.isrcftarorisnon firdebira marri ipfius 
pupilli,) racita vulgaris cxcludir marrem , vt eft Glof 
cnmmunircrapprobarain Lfi.tn fi. C.dcinllir.& fiib- 
ftiiuc.&pcrhancdiffcrcnuarrarioncmrcmoucruril- 
lud, quoddiccbarAlex.ind.Lmoribus, numcro } i. 
quod no cft prifumcndum, reftatorcm volutllc pnr- 
poncrc f()boIcTn cxrrancam proprif , pcr rationtm 
gencralcm d. Lcum acuulTimi , qux gmpliaidi^um 
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illius lcgis, iuxta LrcguLL$. fcd&nquis.fl^.dc iar.St 
fadli ignor. & ibi Bart. Quia rc<poi>dctur, qu6d licut 
priuauirfratrem, filiumipllusrcftaroris, pcrcxprct^ 
lain viilgarcm caportionch.Trci1icaris propri^ ,qua 
fibidebita noncrat: ita eadcm rarionc prd-{umcr>> 
dum cft, quodcum priuarcvolucrit harrcditatcfr». 
iris, qu.Tipfi frarri cicbitanonctat: nam tcftator in 
hac parre nrrcdiraris, in qua vulgarircr fubftiruicina 
gis prxdilcxir fubftimrum,quim fracrcm pupilli, jp- 
lius rcllaroris Hlium. crgo vcrilimilcnoncftpcr iltii 
frarrcm pupilli rcftarorcm vcllc cxcludcrc (ubftiru- 
rummagisdiIcc^m,argiun.LPubliu$.$.). ftidccon- 
dir.&dcmonlh-at. &pcrhoc remoucrur criam pr.T- 
fumptio cLLcum acuciilimLNecobftat Lpenul. C.de 
impub.&alijsfubftir. quiaibi liibllituriofaciaerar» 
f\ vrcrqucimpubcrcsdcccllcrinr. & idco fi altcr tan- 
tum dcccdat.non achnitrinirfubftitutus, ciuiaprarfu 
miturcogiiallc patrcm,primo fiUo deccticnrc.fra- 
trem fuumincius ponioncm lucccdcrc.non cnim 
altcro deccdcntc ranrum vcrificara dicinir illa condi 
f io, fi vtcrquc impubcarcs dcccllerint : quod lccus cft 
incafunoftro, in quovulgaris fubllitutionis condi- 
tio verificara fiiir , &parrcm pr.vfumitur magis dili- 
gere (tibftirurum, quam fratrcm pupilli, prout fupra 
dixi.& proprcrca cgo non rcccdo a communi opinio- 
nc, licct conrrarium tcncanr Alcxan. numcro }i.Sc 
Ripa , numero4p. tnd.Lmoribus.&Pohr.iniradla. 
lubftirur.in matcria vulgaris,in (^.dccLirarioncfccun 
di cfTcclus . Er havconchifio ranro magi^ procedit in 
fratrc tcftatoris, cum illi iixrcdiras pupilli rton lir cic- 
bira.L^fj.ff.delcg.prfftan.Bar.&Iafind.Lmonbus. 
& Polir.in ditflotract.fubft.in matcria vulgaris, in fcic 
ta declarauonc fecundi ctTc^lus. 
1 1 Sccundus cafuscftifquando firatcr cft vtrtnqua 
coniundhis.vcl cx latcrc patris tanrum, & fubftitutio 
vulgariscft faitain fauorcin fratris , cui fccirpbri- 
malcgata& noluic illum oncribus ha;reditari)s inv 
plicare. & in hoccafuconcludcndumcft, pctt.ict- 
tam pupillarcm fubihtutioncm frarrcm non c-xclit- 
di, & ira tenent Barto. Alcxan. laf Soci. & Ripa in d.L 
moribus.&Salycjnd.Lfin. Cdc inftirur.& lubrtinir. 
& hic cft communis opinio.qu^ probarur hac rario- 
ndndubioprxfumttur tcftatorem vcUc pr.Tferri po 
tius fobolcm fuam.quam cxtrancam. d.Lcum acurifi 
fimi. C. dcfideicommilLnam in dubio prxfumitur 
cogitalli: ptrcm , primofUiodcccdenre frarremluu 
in cius porrionc(ucc(xlerc.cLL pcnuir. C. de impub. 
&alij$fubftitur. crgofrarerin calu noftro pcr raci- 
lam pupillarcm non excludinir, curoipfa vcniacex 
difpofidone lcgis ftindata in prxfumpta reftaroris vo 
lunr.itc, quf prifumprio pcr fupraditt.im forriorcn» 
prxfiimprioncm rolljtur.LDiuus.flI dcin intcgr. re- 
ftit. & cum fubrtirutio wdg.aris fiicrit fada in cius fa- 
uorem , & proptcr maiorem aHl-ftioncm , quam re- 
ftarorin ipfum fihum fuum, quim in fubltitutuni 
kibcbar , non dcbcr in dus odium retorqucri.L 
quodfauore, dcll.qucxl cftirtfifub iltacxpreila vul- 
gari conrraipfurafrarrem tadupupilLtns compre- 
iicndcrcmr. vnde ne talc inconucnicns lcqHatur,con- 
cludcndum cft, pcr eam fratrem non cxcludi ab lir- 
reditatc fratris , & aim iuc rclblutione cgo per- 
uanfeo,liccc concrarium tcncanc imob in di<^b L 
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moribus , Si in d.c.Raifiurius , FuIgoL&laco.Burrig. 
in <\. l pfccibus , Raphael Cuman. in d. l.iani hoc iu- 
fC&Polic.in tra<fla.fubftit.in matcria vulg.iris, mlcx 
tadcdarationc lccundi elTcctus . nccobflac illaratio, 
diim diccbaiur, nam fi illum vulgaritcrpotiusquim 
liliumrubftitHit.carationc, ncnlius oncribus nxrc- 
dicarijs imDhcarctur , & lic (iib/titutio fuit conccpta 
in viilitacern fratris propccr fidcicommifla ci data. cr 
«o cadcm rationc pr.rliimcndiim cft, tcflacorcm vcU 
lefubillacxprcJla vulg.iri tacitam pupiHarcm inclu- 
di.lcilicet fauore fratns propicrcadcm fidcicommti^ 
fa,qua: k (iib(b tuto piipill.-iritcr dcbcbuntur , &: Cic ne 
oncribus hxrcditAri)s implicctur:quia rc(pondeo, U- 
cet tcftator in h-Treditatc lua hanc habucrit confidc- 
rarioncm proptcr vriUtatcm filij fui, tamcn noneft 
vcrilimilc hanc eandcm confidcrarioncm habcre vcl- 
te in hzrcditatc filij liii pupilli > ficogitaircc fiiium in 
pupillari .Ttatc mori: nam cum tunc traclecurde hac- 
rccfitate lTairis,& de illius fucccflione, & lucrcdi- 
tas Hc^in fe nonnuUa onera coniincac, camen habet 
ctiam vtilitaccm, idco pr^fumicur cogitallc pacrera 
filio decedcntc.fratrem luum in cius portionc fucc^ 
dcrc: non.D.verilimile cft fobole fuam in hac vtilicacc 
proprercxcrancum fublbcutuexcluderc velle.L cuni 
auus.fl^de cond.&: dcmon(t. & cum in cafu noftro d i^ 
lectio erpa filiu coolidcrecuc , & ccftator prarlumicur 
lilij pupilli ecaffcchonem confidcrarc.d.l.fin.vndccii 
cxinftinciunaturali fratcrpotius dclidcrct altcrum 
fratran ad eius harreditatem fucccdcrc, quam cxtra- 
rcum.non mirii cft.fi per tacitam pupillarc lubfticu- 
cioncm fratcr no cxcluditur ab h.Treditatc iui fratris. 
&ita ego concludojUcit quando h^rcdicas nuUam in 
fe hahct vtilitatc propter varia legaca& fideicoraida» 
& ha:rcditas cft potius damnol'a,qnam valis,tunc te. 
ncrem fratrem cxcludi ab harreditate frarris, propcet 
tacitam pupiUartm (iibftitutioncm, ni tunclocii ha» 
bcc (iipradicta Poliri ratio, qu* in hac dcclaratione 
v^e (fringit.&cftvcra&concludcnsratio. 

f 1 Tcrtiusi&vItimusca("u$cft,t<luandocft fratercx 
matte taritum,& llc cft vterinus: & tijc in hoccalii co 
cludcndueft, pcr vulgatiterfubftitutuexcludi: ideft 
exracitapupillari iiib illaexpreira vulgari cotcntaab 
hercditatcaitcnus fratns.&: ica tcncnt Bar. IaiISoc.ac 
Ripa in d.l.moribus.& probatur hac ratiane,quia no 
militacracio.pcrqui tacuapupillariscxcludicuc.non 
cnim mihcai ratioliictuoiihircdicatis.tlLfi.n6 mi- 
litat ratio,qu6d dcbcatur hzrcditas Sc liabcat quere- 
lam . ntque militat ratio A l.cum acutiifimi . Cdc 
fidcicommili; cigo nequccuara miUiarcdcbctdilpo 
nuo,per quam taciia pupilbris cxcUidicur. 

I j SopradidVatigiturcommunisopinioitaamphac» 
dcclar.itur non proccdcrcquandodc voiuntatc tcfta 
torisconftatcontrarium:ideft qubtl voluit matrc cx» 
cludereeriampcr pupillarcm t.icitam.dehoccftgl, 
ind.l.precibas,in vctbo,omnino,in fi. & ilLim gl.allc 

f;at 6i approbat Bor. in d. Lmoribus,in prioc.& liLim 
cquuntiiromncs in d.Lpreabus. facitd-Liam hociu 
re.^.j.&iliamglof.allegatBal.in i.fi.in j .q.C.famii.cr 
Cifc&in Lin teftaraento, in z.oppofuC.dc tcflara.rai 
Ut.&illaglof cftfingularis, fccundum cum.inLfin. 
in prin. C. dc bonis qua: iibcr.&harc voiunras, fecun- 
dttiii Bar. indlmoribiw, num.40. probacur cx qua- 
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tuon idcftcxdi<iiscxcrateftamencum,cxdt<fhsin ti* 
ftameto,cx quaiitatc matris,& cx qiulitatc lubfticuti. 
14 £x dictis cxira tc(tamctum probatiir, t vt puta qii 
antc tcftamcntum dixit tcftatoi: Si filius mcus moric 
tur, noUcm qu6d matcr cius habcrct vnum oboKim, 
vellimiUavcrba: nam peri(tavcrbaracitapuprUarii 
cuam cojitra matrcm (iibexprdlavulgari contcnta 
ctTc^um (uum (brucur.Bar.nu.40.Atcx.fub num. i i. 
laCn u m. j 7 ■& Ri pa, nu. j 1 .in d.L inoribus , BaL A ng. 
&alij coramuniccr in dJ. prcctbus. Imoia ind.cliai* 
nutius, cxcra de tcftam. Alex.in conli. t co. voL^.Are. 
in cond t 5 5.& SocL i n confi. z ; . \'oL).& harc eft com 
munis& recepta Scril>encium fentcnria, qux proba^ 
tur hac racione: n.am pnr^ciones videntur tacitero' 
petitf.Litcm quia. $.idcin luUano.fllde pad.& LTiti» 
I 5 $.itlcm rcfpoait. ff.dc vcrb. obUg. t& ex antecedcnti* 
bus (equcnua dubia dcclarontur, prout not.in L(cra> 
per lu (hpulArionibus.fl.dc vcrb. oblig.(cd ancc tdla- 
mentum tdlatordccbrauit fuam vxorc nollc, vr poft 
mortcm lui filij vnii obolum habcrer,ergo in fiac pr^ 
fationc , lini ex hoc anteccdcnri dccLiratur volunt.-ite 
teibtoris friilIenullop.iAovellcnutrem adlu!rcdif 
ratctiU) vcnirc, & vcllcin exprcfla vulgari contiiieri 
cacitam pupiliareinct ad mattis excludonc. &itae(( 
tencndum,iicct concrarium conclndat PoUt.in tra^ 
i'ubft.in materia vulgari5,in fccundo ctTcdu, in verii. 
fccundodubitatur. Ncc obftant ipiiustarioncs: & 
prim6 no obftac dum diccbac, cp illa vcrba fucruc, vt 
tpforii ccnor arguic , prolacacalorcquodi iracudizt 
vndchalxrtlocura rcgula iuris,quodcalor&(f de rcg. 
iur. quiarnderur ncg.ido iftud.quod Pohnis prarfup- 
ponicna Ikr.&c^tcri Dock. coicer pr^upponunc no 
calore iracuncUf ilLi vcrba prolata fuillc, (cd realicer* 
cx eoquia illa ceftacoris erat rcfoluta voIutas.Nec ob- 
ftat etiam du lix'undb& vitim6cUccbat,q> iiconftanr 
tet vidcretur ca vcrbadixifle , tn mucata voiuntas pr; 
iiimi poflcc , cx co 9>potueric expreflim priuareper 
pupiiiarcm iplam matrc,quod noo fecit: quia refpoo 
dco,q> mucatio voluntatis in dubio non prxfumitun 
L(iinciinus.Cdeteftam. &cum in exprcflavulgatico 
tineaturfccfidulegisdiipcfitionetacita pupillaris ct 
matic in niedio exiftcutc,qn conftac dc voiuntace te- 
ftacoris,diccndu cll in caiu nolh-o tcftacorcm cogicaC 
le (ub lua cxprdla vulgari cc concra macrcm racicam 
pupiiiarcracotincri, cuantca (uamvoiuntaccdccia« 
raueric,& idco ea non cxprcflic,& ica cum coi opinio 
neeft oino conciudcndum, quar ptoccdic cciam fi Ca^ 

E>ra<ii<i^vcrba pertcftacorem poftccftmcxinccruaU 
oproLiufucrut,iutenccBai.ind.Lprccibus, mi. 1 1. 
quc ibilcquitur Ang.&probacur iiacracionc adhu 
quancumUb>ccpcrfc(lh recipiunc formam ileciaraco- 
riam & non diipo(itoriam.l.lLeredcs paiam.$.fed & (I 
noca- flldc cdtara. (cdquod cacica pupilUris fub cx< 
prdlavulgaricontincacur, noncft cxcUlpo(icionclc> 
gis (implicirer , (cd exlcgis di(po(icionc tundaca in 
prartumpta tcflatons voluntacc. d.Liam hoc iurc. Er- 
go hacfuam prziuiuptam voiuocatcm tcftacor, cxtra 
ccftamcncum cx poft fa<fto dccLarare pocutc. 
16 Exdidisiii celtamctoprobatur.tSi tcftacormacri 
pupiUirciiquitaiiqui<H& lulfit cadIccontenta,ita vt 
plus dc bonis fuis pctcrc non poflSr. nam cunc (ub eX' 
prcfla vulgari counctur wciu pupiUaris & crt{:i.1uiTi 
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•habct ctiara cotra tnatmn: tjnod vcnim cf^ c]uando 
.iliaverba fucrunt acL°e«^ icgato rclictoii fubditutn 
pupilli, nam tunc przrumitur ccllarorem vcllc fubrti 
rutum marri pr.tfcrrc,Bart.n».4 1. Alex.liib nu. j 
Iaf.(ub nu. J7.in cl.LmoribJial Ang.&Saly, in ci.l.prc 
dbus. Soci.in confL z nu. i o.vol.j. laT. in confi. i ^ x. 
voLj.Occi.inconli. j j x. Riiin.inconli.i 1 8. num.z i. 
vol.j.&in conli.CiS.voh^. &RoianHus it Valiein con 
iiL^ 9 ji u m. j 7 . voL j .& cA com m u n is npi n io, i q ua i n 
iudicando Sc confulendo , (ecundum laf nnllo padio 
"iftrcccdcndum, iSrprobaturinLpcto, mprinc ffdc 
lcg.i.&inLhdciconimilla- $.ii({Uis ira.ti!dclega.^& 
itaeftconfulenckim .licercontrarium tcncancRipa, 
num.ji.ind.Lmoribu5,&Poiit.in ttaCi. fubftitut.in 
materia vulgaris , iu lccundo cflcitu , in vtrli. Tcrtib 
dubitiibatur.Ncc cbftant ipforum rationcs, & primii 
nnaobftat dum diccbat, qu^d pcr ill.a vcrba tcftato- 
risnon cxLluditur lcgicimarpetitio.$.cftcnim, Autlv 
vt cum dc appclLcognofdtJJ*r.in Lomncs.C,dc inof^ 
fic.tcllam.&eft textusin Lfi quandn. f^cncraiitcr.C 
de inofHc.teftam.cr^o pcr lila vcrba polita ii» tcltame 
to non dcbet cxdudi mater ab ip(a tcgitima. Vcrura 
huicratinni rcfpondctur pcr lafnam d.? c^tcnim, & 
$.gencralicer,inquutur in lcpirimahli;, qiiaparcr n6 
potcft cum priuarc finc cau(a,im6 iila verba non pri^ 
uant, im6rcijduntur.(cxinosloquimnr inicgitima 
Riatris, inquapatcrporcdcam piuarclublhtucndo 
cxtrancu.LPapinianus. J.lcd nccimpubercs.lf.dc inof 
fic.tcilam.c(i ptcr,dc tcflam. in tf.cfi crgo patcr pof^ 
firprinarcapponcndo taiiaTcrba, dKitur matrcm ic- 
giumaprioailc. Necobltat fecund^>& vltim^ dum 
<iicebant,namqu6d cdbtor poiTir('ub(\i(ucrepupil-i 
laritcr pupiilo,&cxh«rcdarc macremyc(Vqu.iHLim di 
(penlatioconcra reguUs iuris communis: dilpefatio 
«utcm ciim (itodioik , dl rdhingcnda. c.j.iii h. cxtra 
de(ili;i presbyte.in 6.&clof in vcrbo.difpcnfationis, 
in c.ordinarij,cxrrade onicordinar.in fi. crwo iion vi- 
detur quod valcanc conicCtura; ad cxcludcn<tam ma- 
trem it fualegicim%.Corroborarur hic ratio:nam cia 
rumeO, quod pcr vulgarcin lubfhmtinnem fuccedi- 
tur in bonis tcliatons.pcr piipill.ircm in l)onis pupit- 
]i4n(br.de vulg.fub(lit.& dc pupilLlubftir. in ^tincfx 
ergotcftatordixtr,qii6dvxornnpo(nr| ' cdc 
bonis(iiis,cert^ matcrfuaedcndopupiL . ; 'P'l- 
lo,non pctit aliquid plus de bonis tclUtori<;.& proptc 
realicet tcfVatorcxciudat camibonis ipliustelbto- 
n3,.tamen pcr hxc vcrba, racita pupiilaris non exclu- 
ditmarrcm^bonispupilli. C9tcrum& buicrationi 
rcfpondcas.prout fupra rcfponliim fiiirquartofun- 
damcnco primxopinionis,(ciitccc quarftionis . Ncc 
«bltat quod niarcr (iicccdcndo pupilUriter pupillo» 
non pcrat plus dc bonis tdlatoris : quia rdjx>n<ictur, 
quoa ilk vcrbo, dc bonis fuis , intclligcnda (iint : hoc 
d\ pupilli.& ratio cft, cjuia ll ilb vcrba intcliigcrcs dc 
boiiis tdlatoris,nihii opcrarcntur.cum iam bonis 
tdVatoris ab inte(bito niliil dcbcat tiabcrc.n crgo aii 
<juid opcrcnnir,intcliigcnda funt, dc bonis (Iiis : hoc 
dt pupilli.in cuius bonis matcr habct legitimam. Co 
firmarar hic rdjwnfio: nam nccdlc eA itadiccre, 
<juia cxquodida verbaaliasnihil importarcnt,dc- 
bcntimpropriari,vtaliquid opcrcntur.I.p.ircr Scuo- 
•nnam,$,conditionura vcrba.fr.dccondit.& demonll. 
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Eth.rccommuni$ condufionon proccdit, cjaand» 
^lla verbaadicifla fttemnt Icgaro reliiflo ab iplo pupil 
lo, nam tuncmatrinonpr.Titidicatur 1 ' iionc^ 
quarvenitpoftmortcmpupiili, GuiLii. ioCRi 
pa,&ccreri communitcr ind.Lmoribus.&probatur 
arg.l.Pauio Cailimacho.$.j.ft;dc lcg. ? .vbi prohibiius 
plus pcicrcin vnacB«(a. non ccn((Jturpronibituspc« 
tcrccxatia.(;cen'am prohibirns plu.spefcrc inbonit 
tcftaforis,n6dercc(cri prohibit'pctcTcin bonisfilij. 

Itcm cxdicf^isin tdhimcntoprolnamr, qu.indot» 
■ftatorrcliqnit vxorWh.Taliquid, dnnecviram viduale 
feniancrir, &ipfiad'fccundavor.itr.infiuit; nam ctic 
exprffumpra vbluntnfcdcfiinfti, ftcutpcrrranfitum 
ad fcaindavotaipfbrcii^opriti.imr, i ruri 
tacitapupilUri.Rart.Aicx..Soci. Ripaii^ . . j ir.tn» 
nitcr in d.l.moribt«, Bal.Ang. & S.ilv.in d.Lpiccibm 
'& Alcx.inconli.f i.in j.voium.«.V unisopi- 
Tiio,quf prfib.irur hacrationc:nani i). - ; .lurisannif 
Itlud (iddcommiilum,vt lcgatiim annuum potcftde» 
bcri \ flrbftifuro ptipilli. 1.(1 fiindum (iibccjmlitionci 
«(-fipatcr.ft;dclcg.j &l.non (oliim.$.ilbcrt.iiisJ^ldcli>» 
t»cr. Icg. &idco (lctir j>cTrri(ittim ad (ixnmdavotat©' 
ftatorvohiircamco rclifto priujri,ctiam in pcrfona 
fubftituti, lcu alterius hxrcxlis piipilli , pcr ciirium & 
fuccc(Tioncm temporis : eadcm rationcprxlumitur» 
qu^td votucrirram pcrtmnfitnm ad (l-cunda votaciu 
cludi a tacira pupillari . Nccobftat, li dixcris,qut>d (i 
reliOum dlirc ^ pupillo rantum', & fic in primis cabn» 
frs, qilodnondcberetm.itcr priuari (ucccflionc (ili) 
CTim fion (it b»onaconfcqucnti.i, iclutnr voiuit vxo- 
rcm priuari legato, crgo ctiam fucce^Tione fih;. Lfin. 
C. dcinftir.&fubft.qnia rc(|'ondcmr vcnim dfcnifi 
lcgatnm littalis nariir.r, qund ita porloliicndum ve« 
niarabh.Trcdcpupillari,licnrabiplQpupillo:cuiK.n. 
rationc impoftibititaris diccndum cft, quod tdbtor 
votiierif marrcin cxcludi , ciimipfapoft mottcmfitii 
iiAn poflit dlir hirrts , & lcgataria. I.Icgatum. §.j.ft^de 
lcg. j. (cd in ca(u noftrotcftatorvoluitqtiotl vxnr do- 
riccvincrctinnuptah.d>erct lcgarnm, &(ic voluirtj» 
h.^ibcrct ctiam dcccdctc pupilln : (al hoc crat im'pot 
fibilcfucccdenrematre, crgo vidcturvoluidc, qucxi 
matct non fucccdcrcr, quia volcndo confcquens vida 
turvoluirti: onine fnnm ncccliariumantcccdcns ad 
illud.Iad rcm mobilwn.ftiprociirat.Imola in d.c.Rai- 
tiutius,in matcriapnpilUiiSjIaf in d.l.moribus,num. 
jp.&Polif.in rradt.fubftit.inmatcriavutgari$, infe- 
cundo cffctftu, in vcrli.quintoponc fortius.tcncntco 
trarium,& mouctUrlrac fubtilf rationc: nam .-lut hxc 
Vxortr.vi(itad fcaindivota viilcntepupillo, &tunC 
faKiiin cft a fubrtifutodcbcri icgatum, ciim tuncpri 
ucturlcgaro dcbiroa piipillo&non ifub(btuto,& 
fici bonis tcftatoris , vndc non cit l>ona .irgumcnr.v 
tio, quod priucttir li.rreditarcpupilli , qu u cft magij 
debtca, arg.LPaiilo Cillimacho. f .j.ftide leg, j , aut ad 
fcciinda vota trilit poft morrcin pupilti, & tunc mof 
tuopupillo ipfa admitntHrabintcfhto, cii tunctein 
porisinnuprapermaneat, ciuocalii ciitunciaraipfil 
marcr fiicrit hf res ip(i pupillo,ius qu.diniin ci .lufcr- 
ri non poteft, cx quoduo (irqtuinrunprimum , quod 
confunditur aclio , & non dcbettir amphus lcgatum 
.icccprah.Treditafcperman-cm i.dcbit ■''^ ' i>3C>. 

lecundura quod nonpotuit tdbcor ci i- le- 

gatum 
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ntum dcbrri fubfHcu to: quia ft antc mortcm pupil 
linaplu.priuataclllcgato: iipo(l,cxtin(fhim clHuc- 
ccrtionc. Vcrum huicrationi rcfpondco: nam fi mu- 
lier viucntc pu pillo ad fccunda vota pcrtranf it, in cj- 
funofhotacitapupilbris eam excludit: &ratio cTt, 
quia li rc(kror in cafum in qucm mulicr innupta no 

Ecrmancat,priuauitci legato fibi rcltdo .exeoquia 
ocotiiohabelxic, &maxim^contrifabatiir: cadem 
rationcpnfumendum cft, (ihunccafum tacitarpu- 
pillari$coi;ita(It r,proptcridemodium, &eandccon- 
triflationc vcrifimilitcr idcm dirpofuilTc: tacita.n.pu- 
pillaris non exprclla vocis fignificationc, fcd cxconic 
^urali rationc, cx vclata mcn tc tcftatoris allcciata cii 
lcgis intcUe^^u oritur , & idco « alia conictturali ta- 
tionccontraria , & cx contraria vclata mcntc teftaro- 
ris rcijcitur,arg.l.Diuus.ffdcinintcg.rcftir. quarcon 
fiderarur in ca(u noftrcK na fi tcfhicor in canfa nuptia- 
rum voluit eam nihil habcrc, crgo co calu non dcbet 
■vniuerfum habcrc . valct.n.argumctum idcftrutJho- 
ne totius, vd i priuationc qu.T infrrt in contrario ha- 
bifU,iuxtanot.inl.fi.fr.dcininteg.reftit. &in l.i.j.vi- 
<lcndum.tf!adTrcbcl.&perhocrcmouctur , dum di- 
■ccbamr,qu6dquando mulicrNnucntcpupillo ad fc- 
cundavota pcrtranfibat, non excludcbaturifuccc(^ 
ftonc fihj, cum harrcditas cius matri cifct magis dcbi- 
«a, quia hoc non proccdir, ncquc proccdcrc potcft in 
quxftionc noftra, cumprarlumptiuccontrariumcon 
i tet dc tcftatoris voluntatc.Pr^f crca cum ex vcrbis te- 
HatorisconftetvcUcmulicrcm viq; &donccvitam vi 
. duatetnferuauerit, habcrcannuum lcgatum.quadc 
caufa , cum legatum pcrfolucndum vcniatab hircdc 
pupiUi, ficutanipfo pupillo, rationcimpofribilitatis 
diccdum cft, quod tcllator voluerit matrcm cxcludi , 
cum ipfa poft mortcm hli j non poftit c(Ic h.rrcs & 
gataria.d.l.lcgatum.$.j.(r.dclcg.j. & hinc cft, q> BaLin 
d.l.prccibus,clicitconicduram,qu6d tcfutor volue- 
ritex tacita pupillari matrcexcludi.fi reliqnitaliquid 
vxori poft mortcm filij, quaficcnfcatur fccin'ctale lc- 

S»tum ad diminucndnm ius matris, arg.lalimcnta.^. 
a(ilica!,& fStichus.fr.dc alim.legat. & per hoc remo 
iietiiriUudaUud.quoddicebatur in fupcriori funda- 
mcnro, idcftfi materpoft mortcm pupiUi ad fccun- 
davota pertranfibat, &cura hac communi opinio- 
nc cgo pcrtranlco. 
J7 Qurprocedittctiam fimatcr tranfiftctadfccun- 
das nuptias, bcetannuum lcgatu donec viram vidua- 
lcm (cruaucrit, pcr tcftatorcm non fucrit faftu, nam 
tunc tacita pupillans contenta in cxprclla vulg.iri,bc- 
nccxcludcrct matremexconie^rata mcntc defiin- 
£ti, quia mulicr tranfcundo ad (ccunda vota , dicitur 
contriftarcanimamviri, &filiorum,&cisiniuriam 
afTcrrc. $.nos igitur . $.(bluto. & $.finautem cutdam . 
Auth.dcnuptijs.&!5.prohibcmu$,Auth.dcnoncHgc- 
do fecundo nubcn.ficrquziuraitanotabilitcr tcnet 
Ang.in d.l.precibus . & in L i.j.fin.fTdc vulg.& pnpil. 
quemfcqui1urCorn.inconC18.in4.voL Alcx.incon 
fil. t z. voL J.& laf in conf 1 3 i.vol.j. Hax tamcn con- 
dufioeftdubia, namcotrarium rcncnt Bar.num.41. 
Alex.num. 5 i.lafnum.j5>.Ripa,i)uiTi.5i.Alci.nu.6i. 
Si Iniola in d.Lmonbus. Fran. dc Arctio in conf i 5 j. 
&Iaf ind.l.prccibu$. &hic eft communis opinio, 
iifjx probatur his r atiooibus . 



Prira6,qu6d hoc nullalegcc.iuctur,ergo nos iradi 
cerenon dcbcmus.arg.Lillam. C.dccolbt. Secund6, 
quia tunc mater non prinarur fucccHlonc ab intefta- 
ro.l.fcrminar.$.fin. Cdc fcain.nupt. Tcrtio & vltimo 
hocprobaturpcr tcxtum mirabilcmin$.optimHm, 
in Aurh.dc non cligen.fccun.nub. & ila pcr hunc roD» 
' tum cum communi opiniorteeft cocludcndum . Ncc 
obftac Angeli ratio, quia tranfiread fccunda voca.no 
eftcalisiniuria.pcrquam pr^lumacurteftacorcm vo- 
luilTe cxcliidcrc matrcmi fucccftione fili/, vt plcnc 
probaturinj.cum igitur, in Auth. dcnoncligcn.fc- 
cun.nub.& in auch.cx ccftamcnto.Cdc fccun. nup. 
18 Ec (uprodi^ communis conclufio, f (ccundum 
Bald.ind.l.precibus, proceditetia!n,qaandorcflator 
Icgauitfundum vxori fubconditione,fi non nup(crit: 
nam t unc matcr pcr tranfitum ad fccu nda voca, cxdu 
dituritacitapupillari.quamopinioncfcquitur Alcx. 
ind.Lmoribus.&ratiocft,quia (1 tcftatorproprcrti^ 
fitnm adfccunda vota, voluit cam priu.irilcgato, cr- 
go&fucce(Tionefilij. Ncc obftat fi dixcris,fccundutn 
ImoLin d.cRainutius, qui conrrarium tcnct , q> non 
lcnctconlequcfia, priuaturlegato, ergo&fiicccflfio- 
nc,vtprobaturin$.(iautcm tutclam.in Auth.dcnu{A. 
vbi ita dcmum matcr priuacur iurc fucccdcdi, fi po(t 
fufccpcim nitclam prxftituraq; iuramcnrum dc non 
nubendo lccudo.non pctito tutorc, tranfcac ad (cain 
da voca, & tamcn legato fibi fadlo cciam qu6d cucorc 
peticrit,priuabirur.l.feraina:.C.dc (ccun.nup. quia fe 
ipondciur: namquandoincontrarium neccxprefsc, 
ncc tacitc, ncc prxfiiinptiuc conftat de voluntate ttv 
ftatoris, tunc eft verum , quod non teflctconfcqncn- 
tia,priuaturlegato,crgo& fuccefTione filij. & ira pro- 
ccditd.$.fi autem,iunClad.l.fa?rainx.fcd quando lal- 
tcm przlumpiiuc conftat de voluntatc rcftatoris , tiic 
fircuscft,prout cftin ca(u noftro.quando.n.aliqiiis lc- 
gauitlubconditione, ncnubat, conftatcuidctilfimc, 
quod odio habuit (ecundas nuptias , &idco carario- 
nc quavoluic campriuareIeg.-ito, vcriiimilc eft eadc 
rationcillam filij (ucccffioncpriuarcvoluinc: nam fi 
dc quo minus videtur inclle & ineft, crgode quo ma- 
gi$, auth.muItom.igis.C.dc(acrofan.cccl. Nccobftat 
li dixcris, quod non tcnct hxc conlcquccia, quialicet 
appreatqu6d odio fibi fucruntlccundx nupdx , no 
proptcrca infcrtur, crgo vol u it matrc cxcludcrc a (uc 
ccllionc fiLij.patet,lex m.igi$ odio habct fccundos nu- 

rdas contra(3asintraannumludln$,quitm poftannu. 
j.iundaLfoeminx.C.dcd-cun.nup &tamcn lex non 
cxcludit matrcm i fuccclTionc filij , fi nubat intraan- 
num lui^s, auth.^ tcftamcnto.Cdcfecun.nup.quia 
rcfpondeo,qu6d hoc proccdit in fimplici lcgis difpo- 
fitioiic.fccus vcro in diipodtionc tcftatoris, pcr quam 
(oltem prciumptiuc conftat dc cius voluntatc , prout 
eft in cafu noftro , quoddcdticitur hac ranone.nam 
lexodio habct ("caindas tiuptias, ergoqu.ido tcftator 
ctiamdcmoftratillostxlio maximchabcrc, plusodiii 
iftud opcrari dcbct, arg.I.Balifta. filad TrcbcL & non 
mirum (1 uuroduccnda (itdilFcrctia intcr fimpliccm 
iuris difpofitionem, &intcrordinarioncmtcftatoris 
in q.noftra, quiaccrnim cft, q» mirius agiturcii lcgc, 
^ cum hominc.l.fitio.& ibi gl.fT.vt Icgat. icu fidcicom. 
•hom.cau.& LCcl(us.rt.dc .arhitr.& ira cgo rcnco, liccr 
HJpAiu dLmonbus.iiu. j(S.Imol( opinionclcqiutur. 
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£x qualitace macris probatur harc prxfumpca rcfta 
Ijtorisvoluntas cx plunbus, &prim6,tfi matcrcrac 
inimica tclbtoris , r.im tuncpr.r(umcncium cfl cura 
voluillc ipfam cxcludii raciu pupillariiBart. inci.l. 
nioribus , & ibi indiffcrcntcrcum Dodorcs lcquun- 
tur, &.'probaturarg.l.j.$.lj.&l.cx partc.ffdcadira.lc- 
gar.& l.(i inimicitix . ffAc his,quib.vi iiiHig. Secund^ 

10 probacur , t cjuando matcr non cft «pax hxrcdiratis 
pupilli.quz tutorc pupillo n6 pctijt , nam tunc pcrin- 
de ed ac Ci non cilirt matcr.Li. $.fin. fr.ad TertuL & Lj. 
j.pcn.iTdc bon.pod' contra tabuL &ita Bart.&alij in- 
diffcrcntcr tcncc in cLLmoribus. & ratiocfl, quia cia- 
rumcHqubdmatrcpriuau iurcfccundi, rubdinitus 
admittatur cx tacicapupillari,proutc(ltcx.clarusin 
Liin.in vltimis vcrbis.Cdc inftit.& lubl^t. Tcrti^, & 

1 1 vltimo prol>atur, t quando l'i poft mortcm tc(U(oru 
^'xor cius aliquid inhoncdum fccillet, Bar.fub nu.4 5. 
Ia£num.4 1 . Soci.num. t o. & Arct. in d.Lnu>ribus . & 
yVret.in conC i y j.& h{C cft magis commuuisopinicH 
proutdicit Soci.quxprobacurprim^ per tcx. inLfi< 
deicommidum. Cdc ndcicom. & jwr tex.in 1, fororc . 
Cdc liiSjquibus vt indign.di(3as lcgcs (ic induccndo: 
nam d talc dclicShira e(l Cuffacicns qu6d mulicr cxcla» 
datur a iure iam ciuxdro, ranqiiam indigna , prout in 
diciisiuribusproDatur, crgofortius dcbct ellc fufii- 
cicns ad impcdimcntum ncadmittatur ad ius qucre- 
<lum,arg.Lpatrefurio('o.fiIdc his,qui (unt fui, vclalir. 
itir. Sccund6,& vltimoprobatur.nam cxprclla vulga 
risjorrigitur & cxtcnditurad laciram puDiIlarcm cx 
difpofitionc lcgis coiedurantis mcncc clcfundi idcm 
voluillc A cogitairct.iiliam hociurc, & d.Lquamuis. 
fcdin cafu noilro , (1 tdhtor cogitailct vxorcm (uain 
aliquid inhonclluro poft cius mortc faithiram, vcrid- 
miliicr idc dilpodiillct quo ad fubflimtum , arg.Lvti- 
litaicm,iun(fhi I.in confirmando . (i.dc confirm. tuio. 
ergo noD obdantc matrc Nulganscxprcdaad ucitam 
piipiliarem porngitur. 0>nnrmaturhicrario, quia 
qu6dmatcr non cxcludatur, lcx huc induccrcaude- 
bet^quia dcbct prxfumerc talcm fiiine voiuntarcm te 
ilatoris , (i cogitallcc , arg.d.Lvtiitcatcm,iun(^ d l. in 
confirmando.& quialcx (uum bcncHciii non confcrt 
iili,quiaone(ldignusauxiholcgis.l.ncq;cnim, in 6. 
cum fcquentib. flTdc tcllam.inilit. & L C.dc inoffic 
te(lam.nam fruflraicgisauxihum iuipiorat,qui in le- 
gcmcommittitx.quiafru(hra , cxtradcvfur.&itacft 
concludcndum, licrtcontrarium tcncat ImoLi,Alcx. 
&Ripain d.I.moribus,&D.Francif.dcRampon. in 
Lpodadita, &inl.precibus.CdcimpubAaiijsfubft. 
&Polit.in tracfubft.in matcria vulgaris,in vcrfSextd 
qiueri potcd . Ncc obftat ip(bi um ratio,dum dicunt , 
^ matcrnoncxcludicurcxtcdatoris voluntatc, quo- 
niam illa cft iam finita pcr mortcm.L4.Hiloc.ui. & Lfi 
italcgatur, (i volct.flidc icg.j. ("cd bcncpotcritaufcrri 
abiilaunquamabindigna ,&appiicarifi(co, pcrca 
qux habcntur in cLLfororcm, &in l.lixrcditas.Cde 
his,quib.vtindig.quiarcfpondctur, namcum ucita 
pupillarisfuhcxprclla%ulgaric6tincatur cx pr^rfum- 
pta tcffatoris voluntatc : quia (i huc calum cogitallct, 
idcm difpofuiiret, & hoc cxdifpolitionc Icgis.nou ini 
rum c(l (1 pofl ipHus mortcm cius voluntas conddcre 
tur,arg.glof.Lta'cpadtum.fl!dcpa(5Lim6 i(U voluutas 
pricrumuur fuillc in viu tcAatocii , tcinporc <juo 
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ftacot fcccrat tedamcntum: quia (1 rcflator cogitailet 
in fpccie dc ip(6 (lupro committendo ab vxorcquod 
intentio fuacrat macrcm cxcludcrc, arg.l.li vnquaro. 
Cdc rcucxran. dona.qu6dcomproiMruc hac rationc: 
nam fi matcr morcuo tcflacore commitcii (tuprumi 
priuatur propria dote & bonis paraphcrnalibus. Pau. 
de dfl.in d.lfororcm. Cdc his , quibus vt indign. £e 
Iaf.inLi.flifoLmai. Nccobllant lura pcr ipfosaliega- 
ia,quialoquuntu;in vocato cxprclla icflatoris voluo 
tatc, iam confirmata pcr mottcm eius, & aditionc hf 
rediutis. ibiji.indigniras fcqucnsnon rcpdlicipfoiu 
rc,& fic non facit iocuni (ubOiruto,('cd b>cnc 6fcus au 
firrt tanquam abindigno. Scil nos loquimur in difpo 
fiiionc ucita prxfumpta,& viticntc adhuc pupillo: cr 
go facihus ipio lurc tolUt ur tllud, quud vcait cx taci- 
ca,&conicdh]ratavoiuntatc, qu^niilud, quodvcnic 
ex ccprcfla , prout probat tcxtus rcpuuctis (inguiaris 
in l.fi.ia prin. & ibicLirius Bar.ff.dc hg. 1. 
1 X Hxc prxlumpu ccdacoris voluncas, tqu^nb & vl- 
tim6probacurcxqualicacc&cudicionc pcrlonx (ub- 
ftimti: nam (i cllct fubditutus aiius hlius tc(Uioris,& 
fic fratcr cx tacicapupiilari comprchcnfa in vulgari 
exprellaexcludcrcc maircm . Glo(. in cLlprccibus, & 
ibt ooiant Bart.Pau.dc Call. & Ang.GloLin I.Ludus. 
in vcrbo, ad matrcm. ff.de vulg.& pupil. & ibi Pau.de 
CaAro, &hanccandcmopinioncm fec]uunturBart. 
num.44. Alcx.num.j j.IaLnum.4i.Soci.num.5 i.& 
RJpa, num.tio. in d.l.moribus. Pct.Cyn.Ang.&SaIvc. 
inLfin. C.dcindit.&fubiht. Ang.inl.in tcflam. C.dc 
tdlam.milit. & Raphacl in clJ.iain hociure, &eAc6- 
munisopinio, quam confulcndo fcquuntur Anch.in 
conf } J7. Fulgofan coniLj j . &Corn inconliLi 1 a. 
num. 1 7.V0L1 A probatur his rationibus . Et prim6 , 
quia prjdimitur 9 patcr pius dihgat 6hos fuos,quain 
vxorcm: idcd matrcm filij.arg.Ixum acutiflimi.C.de 
fidcicom. Ncc obdai (i dixeris,qu6d dJ.cumacuti(Ii- 
nii, loquitur rcfpccfu bunorum & fucccfrionis ipllus 
tclUioris: nos vcr6loquiinurin h.ctcdiiaic pupiHi, 
inquo maior ratiocd in inatrecui dcbctur lcgitima* 
qu^minfrarrccui non dcbcrur ,nifi indituta turp| 
peilbna: quiaicl'pondctur,nam quod tacitapupilla- 
ris cxcludat vci no cxcludat mattcm, ftmcLtrur (bium 
in voUuitatc prxfumptadcfundi, tex.cil in i.fin.C.cie 
inft.& (ubll. & probatur in cli patcr , de tcftam. in 6. 
ied voluntas dcfiint^ magis prxiumitur crga fiUum , 
quimcrgavxorcm.Lpcn. C.dcinipub.&alijsfubftit. 
quiainomni m.ttcria("cinpcr prx(umitur quis vcllc 
prxfcrrc fuos filios . d.Lcum acutiflimi , & Lgcncrali» 
tcr. Cdc inllir. &fubftu. & in contratflibus patctin 
Lcale padum.$.fi.fr.dcpa(!i. & in L(i vnquam.Cdc te- 
uocan.donat. crgo filiuscxciudit proptcr tacitam pu- 
piliarcm matrcm pupilli . Sccudo & vliini6 probamr 
cLctacommunisopimo, nam fratcrabintcltatovoca 
tur fiinul cum matrc,auth.dcfuniflo.CadTertuLfcd 
in cafu nollro vcKatur ctii cx fiibftitutionc, & (ic du- 
plici iurc, crgo prxfcrtur in tomm matri,auth.cciran 
tcCdclcgit. h.Trcd.& faciunt norauper Bar.&alios 
in Lhxrcclcs mci.$.cum ita.fl'jd Trcbcl.& hxc condi; 
fio proccdi t in fratrc vtrinqiie coniundo, & in fratre 
confanguinco, cu in viroquc cadcm fit ratio afFcdbo- 
nis & coniunthonis parcrn.T,& idco cadcm dcbcteii' 
(c iiuis di(i>o(itioJ.illud.fiiad lcg, Aquil. f cd non ptot 
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ccditin fratrevtcrino ipliusimpuberis, com tuncccf 
(ct ratio cLLcum acutim mi , & non procctiit in fratre 
tcftatorispatnio pupilli, FmGuil.ncCun. ArpfobaA 
turinLj. $.j.fl.(ielct;.pr.r(bn.&:itatcncntBar. Alcv. 
&Socijn cLLmoribus, Dal.in d.Lprccibus, & Polit.in 
irai!l.fubll.in matcria vulg.in fccundo cfTcchj, in vcrC 
lcxto pr^-tliclus criedhis non habct locum,in fi.& licct 
contra fupradidlam communem opinioncm teneant 
BaLui d.l.prccibus, num. i ^.Alcx.licct cum diAindiio 
nc.in d.Lmoribus,& ibi Imola in d.c.R.ainutius . thi 
fuptadicla c6i opinionc nullopadlo c(l difcaledum . 

Dubitatur,tanconclufio(uprailicla vti proccdit 
infratrcjitaproccdatctiam m matrc tcftatoris: &fic, 
ancx tacita pupilUri cxcludatar matct pupilli?& Bar. 
in d.l.moribus,num.4 f. tcnctt)» fic, cjucm ibi Icquun 
tur Alcx.fub num. i 6. IaLnum.44. Soci Jub num. j i. 
Sc Ripa num.6 Z.& Arct.A: h^c cft commun is opinio. 
^uamcofulcndofctiuitur Ant.dcBat. inconf ?. pro- 
pchncm ,qux probaturhac rationc: namquodfub 
vulgarifubltonccontineatur tacitapupillaris, totum 
pendctinprxfumpta tcftatoris voluntate: fcdtcfta- 
tor prxfumitur mai;is diligcrc matrcm propri.im, 
quamvxorcm: &maiorcftafFcclioteftatoris in fuc- 
cedcndo cr^a marrcm, quam circa vxorcm, vt proba- 
turin didtal. cum acutilTimi, lundLi L nam <5«.' Ii p.aren 
tibus . ff.dc inotKc tcftam. crgo mater ex prarfumpta 
teftatoris volunratcprxfcrtur matri pupillij&tcftato 
ris vxori . Ncc obftat ii cUxcris , lccundum Albcric.in 
repetitionc rub.fF.dcvulg.&pupiLfubft.& fccundum 
loan. de Imola in d.c. Rainutius , qui contrarium to 
nent, cj} mater pupiUi abintcftato prxfcraturauix, 
cl.autii.dcfunclo. (^uia refpondctur, qu6d in tacita pn 
pilbri non confidcratur pr.rlario (ucccflionis ab intc 
iUto,lcd.ifl'edio,&volmitastckatoristantum. cjucxl 
patet,quia lic^t ab inteftato paritcr fucccdant, marcr 
pupilli, & fratcr cius , tamcn fratcr impubcris venics 
pcr lacitam pupillarcm, matrcm cxcluclit. 
4 Item & vldmo dubitatur, fan quado tei^ator fub- 
ftituitvulgaritcr piamcaufam , {Hita ecclcfiam, tunc 
iacitapupillaris,qux continctur (ubcxprcll.ivulgari, 
cxcluclat matrcm ? & Ang.& Pau.dc Cart.incLLprcd- 
bus,tcnent quod iic &licct Alex.tam in d.Lprccibus , 
quam in d.Lmoribus,vidcaiurdubitarc: tamcn con> 
uilendo tenet hanc opinionem in conH j 8. in j.voL & 
inconf iz.in j.vol. & in conf ^i.incodemvol.j. & 
idemtcnetCorn.inconl^iyfi.in j.voL &Dcc.incon- 
fd.1} i.&ab h.tcopinione non dilccditlaCtam in cU. 
prccibus, quam iii d.Lmoribns. & hxc eft communis 
opinio,qiu: probatur hacrarionc,quia vcrifimile e(t, 
^ ccftatorplusdilexitanimam fuam, quimvxorem. 
Llancimus. Cde (acrofan. ccdcf. facit L fi.Cad lcgcm 
IuLrcp.&c(ancimu$, i.quxft.7. &tjuiaordinatacha 
ritas indpi t a fe i plb. Lprxles . C de lcruit. & quando 
fuit rcli<ium pi,T: cmfq pro cxoncrationc conlcicnti^ 
&maleabbtorum, tuncnoncft dubiaifta commu- 
nis opinio,prout tradit Arcr.in conf 1 5 j.& rario cft, 
quia co calu latc intcrprctari lcgatum ncccllarinm 
eilpro(alutcanim.t;, vtnotacBal. in Lhlio prxtcrito. 
ff. ac iniufto, rupto, & irrito tcibm. vbi rcncc, quckl 
Lcct tcftatof cjiiando in tcfiamcntopr.Ttcrijt igno- 
rantcr filiumpofthumum , nariuitatctalispolihumi 
igaonmter prxccrici rumpatur tcftamcntii in totum. 



& omnialegatacormant.nccfubftiiieltur , pcr auth. 
ex caufa.C.cie libcr.prxicrit. camcn id verum eft,qua- 
dolcgarafunt voluntaria, fecusfifunt ncccllaria fa- 
iSapro rcHiturionc vfurarum.vel nulcablatorum: ta 
lia.nJcgara funr necc(Iari3,non prfdse.fed caufariue, 
fi vuU animam fuam faluari,& idco talia lcgara lubfti 
ncntur pcr d.auch.cx cauia . quia tc(btor prxlumicur 
nugisdilcxillcanimam fuam, quilm filtos,&fcquun 
tur ibi Ang.& Imola, & Bal. Ang.& Imola in I.Titius, 
1 j inprin.ir.dclibcr.&polHium.t "^cd quando piacau- 
(ahmphcitcr, &nonpro cxonetatione conlcientix 
fiibftituitur vTilgariter, tuncan cx tacitapupillari cx- 
cludat matrcm , dt maxima diliicultas: nam contra 
communcm tcnet Aret.in d.conl". i 5 5. qucm Icquun 
tur Dcc.in d.l.precibus . Alex.Soci.& Ripa in d.l.mo- 
ribus.& mouentur hac rationc,quia ccclcfia non vulc 
hxrcchtatcm filijs exclu(t$x.(jn. i ^.q.fin. ergo neccx- 
clufis parcntibus, quibus non minus picdebctur h.T- 
rcditas.Lnam &: li parcnribus.flCde inort.tcftam.Com 
probatitrhxcrario, nam diipofiriod.Lcam acutilli- 
mi.locum h.ibcrctiam fi fitlubftitutapiacaufa, pro- 
ut ibi Bai.&Pau.dc Caftro rcncnt, c^iios (cquitur Pct. 
dc Anch.in conf.44. quia caufa filtorum cft potedor, 
crgoidcmdicendumcft in parcnribus.&hxcopinio 
mihi in punito iuris vcrior vadctur, quam probo liac 
rauone: quemadmodum non cft lidnim inftitucrc 
ccclefiam &filiumcxhxrcdarc, can.quicunquc. 17. 
q.4.ita non cft pcrmiftiim inltitucrc ccclcfiam , & cx- 
hxrcdarcmatrem pupillt , cum non minus parenti- 
bus,qu.\m liberispie rclinqui dcbcat.Lnam & fi parc- 
ribus.ft!dcinoftic.tcft.im.&hinc cft, qu6din totum 
matrem erduderc, cflccontraconfcienri.im a/Hrmat 
Archid.in d.c.fi patcr, dc tcftam.in 6. mod6fic,tacita 
pupillaris,qu.Tincludimr(ubcxprdIa vulgari, nort 
cxcludic macrcm : quia lcx prxfumit, qu6d fi teftator 
cogitaflet, ita contra matrcm non difpofuiircc.d.Lprc 
cibus. (cd in qu.Tftioncnortraprx(umcndum cft , te- 
ftatoremficogitaftct filium mori in pupiihri xtate 
in/auorem pi.xcaufcconrramatrcm non difpofttil- 
fc, & (ic contra conidcnriam (uam , cum animacun- 
dris rebus fit pr.xfcrenda : & verifimilc cft tcftato» 
rcm plus dilcxiflc animam fuam, quam piam cau- 
lam, dictal.landmus.Cdc facro("ant>. ccclcf Ergo 
tadca pupiliaris, qux fub exprclla vulgari conrine- 
tur, in ca(u noftro matrcm non cxdudir, &pcrhoc 
fundamcnnim (iiblata cft ratio lupcrioris opinionis. 

1 Ter exprefftm yHlgarem,<iuittn fe conttnet tacltam 

pupilhrem, an fuccrdatur etkm puptlh. 

2 Subfiitutio vul^aris tacila comprehcnfa in expreffa pu- 

pilltri^aH ad bona pupiUi trahatur . 

3 v/fi fHbflituti exclttftonem, fi p.iter & fHius ftmul mo- 

riantur, ^ quis ipfortim priar decejjcrit non conjiet, 
filius prsmortuus prtfumitur . 

4 Subfiitulio yulgaris tacita , an contra matrem ad- 

mittatur. 

$ Dectaraturnonprocedereinmatre leflatoris. ttemnm 
procedit, (juando ejfetaliquis de defcendentibus tefi* 
toris fubltiiutus,num.y. 

6 Subftitutio pupUlarts concepta fub vna conditione,vtpu 

ta 
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td fi tn pkptllari ttate decefferit fubjlituo talem,con. 

Imet exfTcffam vulgarcm^ . 
I TabuU pupitiarcs.an ex aditione, qut ftt ex tofita riU 

^ari,conf:rmcntHr, 
9 Snbfiitutio vuliaris partim tacita , ^ partim expref- 

fa, an admiitaiur contramatrem inca/umtacitum. 

I o InteUcdus l.fiii.C.de inftit.& fubjiii.dr »*w. 14. 

I I Subflitutio ■vulgarls in rnum cafum fpecialcm & in- 

diuidttum,pHta fi natus non fucrit , covccpta : cnm. 
frtbendtt tacai omnes alios tafus rulgurts fub. 
flitutims . 

,12 lus accrcfccr.di etiam dtacita VHl^ari fubJiitHtiont 
imprditHT. 

i 3 Snbllituiks, an tx cludaturper illum, ^Mi yenit per ius 
accrefcendi , 

14 TrieUgaia,att vcniant In fubftilutum yulgarem,* . 
C A P. XIIL 

Varriis cfTcdus c(l,qu(^ci pcr vulgarcm 
fublli(ii[iuncm rucccciiturdcfuac^o, & 
noncicui fadi^acllfubHiiurio, InUiulc 
vulg.fubft.in prin. Prorcfolutioncom. 
niumcorum.qoxcirca hunccfTcclura 
pcr Do(!!^ores liicuncur, funt iftxquzftioncs ciilpu- 
tancii.&primacft: An percxprctlam vdn.ircm,qux 
infecontincc tacitam pupillarcm,luccciiaturctiam 
pupiilo? Sccunda, an cacitavulgariscomprclicnfain 
cxprcllapupillari, crabaturadixinapupiut ? Tcrcia, 
an uciu vulgaris locum iubcac, qiundo matcr cft in 
incdio.> Quarra,anpcradicioncm,quxiic cxtaata 
vulgari,confirmcntur tabulxpupillarcs? Qninta, aa 
vulgarispartim t.icita & partim cxprclLi admittatur 
contra matrcm i Scxta &: vitima,an pr^icgata vcniaac 
in fubftitutwn vulgarcm. 

Circa primam quxftioncm concluiiu^proccdcn' 
I do, t<{i(^AS<)Uodpcrvulgarcmfucccditur lolummo- 
dbdcfundh) , & hoc co tcmporc quopupillus rcpa- 
diac: fcdpcrpupillarcra tacitaminca comprcKcfaro 
fucceditur pupiilo tunc,cum pupilius in pupiliari xta 
lcdccedif.Bar.poft Iac.de Arc.ind l.j. num.^ fj.fticod. 
quos fcquiicur ibi Alcx. Soci. & R.ipa, Pau. dc Caft. Sc 
Ang.in L i.f . fcd & fi quis. ff cod. Imola in li c. Raiiiu- 
tiusjin matcria vulgaris, & Ikl. Inftit.dc vulg.fubft.in 
phn.in Lcam,quam.num. j i.Qde fideicom.& in i.fi. 
oum. I o. Cdc inft. &fiibft. ik cft communis upinio , 
quxprobaturin prin.Inft.dcpupii.fubft. &dcnccc(^ 
ficatepupillaris fubftitutionis non cft, qu6d pupillus 
(it hfrcs.l.fipupillas.tfdcacquir.hfrcd. qu.r lcx ctiain 
pro hac upiniunc adducicut noc moda ibi probacur 
quodpcrcxprcllampupillarcm concincntcm in fcta 
citam vulgarcm fucccditur idum pupillo&non te- 
ftatori.crgo codcm mododiccndum cftin cxprclla 
vuigan, quxin fccontinet tacitampupillarcm: idcft 
quod pcr cam fucccdirur folum tcftatori , & non ctia 

Eupilloi&hxcargimicntacio proltaturin rationcil- 
us tcxtus. Ncc obftat trx tus tn L xjn $.lcd fi itxff.co. 
per qucm r)yn.& Rayn.tcnebant,qu^>d pcr cxprcllam 
vulgarcm qux in (c coutinct tacitam pupiilarcm, fuc 
ccdicuretpupiilo, &hocpropterviciniutem, quani 
habctcuin pupill.iri: quiarclpondcttir, qu6dcextus 
io d.$. fcd ii ica,ii) vcibis iliis,procuidubio Scius ci luc 
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res erit, incciligicur ci : idcft reflatori,&.' non filio : vdi 
b incclligirur ci, idcft filiu: mcclligas cx tacita pupilia* 
ri . imt) ifte tcxtus fi tcdc intucatur apcrtiflimc pio» 
batBartoli lcntcntiam, & quafiin terminis, &idco 
verba textus diligentcr conlidcrcntur. 

X lo fccunda quxlliones qux cft, t ^ tacita vulgaris 
comprchcnfain cx^rella pupiilari rraiiatuf ad bona 
pupiUi? Conclufiucproccdcndodicas, qiiodcotcm- 
porc,quo fc abftinct pupillus, (ucccditur cx tacita ^tii 
gari , quz folum trahitur ad bona (cftatoris, &noa 
cti.im pupilli : fcdco tcirij ore.quo moricur in pupil- 
lari xtatc, iucccditur ex cxprdla pupiilari , Bar.lacde 
Arc.Alex.Soci.& Kipa in dJ-j.imola in d.cRainutius. 
Ang. & Pau. dc Caftro in d.l.i. $.hn. & BaLin d.Lcam 
quam.in cLl.fin.& ibi giol.& in l.quuiam clogio.Cde 
iuredclibcran.&in Lluiianus. fl!deacquircn.lixred. 
&cft cominunis opinio, qii I ' iir pcr tcxtum 
inLapud iulianum. $.Klcm I. u : :i.aclTrcbcL Se 
probatur pcr tcxtum ind.Lfin. lunda gioCfin. cum 
lic induccndo. ibiprobaturquod lacita vulgariscom 
prchcn('ain cxprclia pupillan matrcm ctiam colixre- 
dcmcxcludit: mod6lic,li verum cliec,qu6d tadu 
vulgaris trahcrcturad bona pupilli, fcv] ucrcmr,qu6d 
pci eam matcrcxdudcrctura hlij hircchtatc.lcacuQ 
icqucns cft fallum,quiafi tacita pupilLiris, per quam 
iucccdiiur pupillo, non excludit matrcm, ci go lanto 
rninus dcbcccxcludcrc matrc tacita vulgaris, pcr qiu 
non pupiilo,fcd tcftatori fucceditur. igicur ralfum eft 
ciiam ancccedcns, & ficQr tacita vuigaris ad bona pu- 
pilli (raliatur. Nccobftai (cx.inl.qui fundum.$.col)S 
rcs.fr.ad icg.Falc per qucm Dyn.contrarium tcncbat» 
quiatcxtus ifteioquimrincxprclla pupiiiari, &non 
intacitavulgari, proutcommunitcribi tcncni I^o(^ 
&prol>amr in vcrbis iliis,iicct.n.pupillo h^rcs cxiftat. 
& lic hai)cs 9» nunquam pcr vulgarcm fucccditur pu- 
pillo: &pioptcica (iconiingcrcf,g»fimul&fcmcld> 
ccdcrct pupiliu."i,& ctiam pater,pcr quod cxcluditur i 
bonis patci nis lubftitucus venirec ex pupiilari ad bo- 
na pupilli,& cx vulgari ad bonapacris, nam ilb lubfti 
tudo concinec virunque cafum copulatiu^, vt fiue ve- 
ni.itvtcrq; cafus, fiucaltcrf"u/Iiciat.cLl.iam hociure. 

3 Vcrum animaducrtos : t na li patcr & pupdlus fimul 
murijtur,necconftat, quis iplbrum prior deccllcrit, 
&licfumus indubio, tuncSoci.inl.quiduos. $.cum 
in bello.fr.de reb.dub. & Modcrni I^apien.indJ.j. te- 
ncnt fubftitutum non polTe cx pupillari fucccdcre 
pupillo: &ratiocft,quiaindubiobhus pupiiiusprj> 
lu luitur pr.Tmor tutu . dL qui duos . $.fin. ergo pupil- 
laxis cuanuit.Lquod ll filius. fF.decapt. &poftlim. rc- 
uer.&itacgoindiftincSlc tcnco, iicct contrariumte- 
ncjt I^aid in confi. j 64, in ^.voium. (cu in 
vohim. f . Necobftat ipfius ratio, dum dicebat fauo- 
rc fubftirutionispupillaris prrfumi dtijcre tclbto- 
rem prius dctcnillc,argum. I.cx fa(fIo.$.fi quisau- 
tem. ffad Trcbel. nam qucmadmodnm ibi prxfumi- 
turfauore ccftamenci conicruandi filium prxdcccf^ 
iille, icain cafunollro chccndum cft fauorc pupilLi- 
ris fubftitutionis prxiumi dcbcre teftatorem prx- 
dccclTilIi: . quia rclpondco , ncgando in diclo $. fi 

3ui$ autem , illudelle^iuorc tclhmenti confcruaih» 
i: contrarium enimcommunitcr tcncnt Dcxflores 
& probatur inLicd & in illo,£ dc rcb. dub. vbi ad 

confcr- 
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confcraandam pupillarcm fubditucioncm, non prx- 
^umituraliqucra lupcruiucrc, &tamcn fauorabilior 
cll , quim iidcicommillaria , de qua in ilili c]uis au- 
tcm . &i f\C viilcs per iftum tcxtum d.Llcd ik in illo, fa- 
uorepupillaris iiiblbtutionis nonpr^lumialiqucm 
lupcruiucrc . vnde rcmanct vera iila propolitio, qubd 
impubcsprxfuraitur prior dcccllille: &abilbpr.T- 
■iiimptioncnon rccedimus fauoie tcdamcnti confcr» 
aandi , quiailla pr.rlumptio , qux fumitur ab .ctate , 
Tidcturtollerealias pr.rlumpcioncs. ita probatur in 
cLLqui duos.$.fi. & ibi Socixura quo ego pcrtranfco . 

Supradi«fb communis opinio dcciaratur proccdc- 
rc,quandu in cxprcda pupiliari diithim fiiillct limpli- 
citcr, li tn pupillari dcccitirit : fccus li dicium ellct, li 
Jirrcs crit,(S«: in pupillari .rtatc dccclTcrit, quia tunc vi 
«ictur quod vtraquccoditio copulatiuc vciiticaridc» 
bcat, ars.l.ii horredi plurcs.fEdccondit.& dcmonfl.& 
ita te.Tcr.Salyc. in Lli teftamcnto. Cde impub. &ali)s 
iiibll. Vcrumquiadchoclatiusdicam inm.itcriapu- 
pillarisfubllitutionis, idco dicendum ibi relcruo. 

Ocucnicndo ad tcrtiam qu;c(tionc , qiiarcft : f An 
(cilicct tacitn vidgaris admittaturcotramacrcra ; Di- 
casracitamvul^arcmfubcxprdla pupiliari comprc- 
hcniam contra matrem pupilli admitti, ita tcnct Bar. 
num.4 1 . Alcx-num. ? S. Ripa, nu. 1 7 j. &: boci.nu. 4 1 . 
in d.Lj.glof.Ang.Iaf Bal.& Dccan d.Llin.C.de inftit.&; 
lubftit.lmola in d. c. Rainutius . & laf in l.quamuis , 
num.4. Cdc impub. & alijs fubrt. & crt communis & 
rcccpta Scnbcntium fcntcntia, qux probatur Iiac ra- 
cionc , quia agitur dc liaTcditatc tcftatoris & non pu- 
pilli,cura per tacitam vulgarcm diccedatur tcftatori , 
& non pupillo,InftitJe pupilfublL in prin.cum con» 
cordant.crgo tunc raater non cft priuilegiata-l. j.cuin 
liniilibus.C.vndcvir&:v)(or,igitur|ocum lubebit di- 
Ipoiitio d.Liam hoc iure . 

J-Lcccommunisopinio dcclaraturnon procederc 
in matrc tcilatoris , f nam contra cam cacica vulgaris 
DO admitiitur.Bar.Alcx.Ripa, & Sod.in d.l.).Imoia in 
<tc.Rainuttus, Ang.Bal.Iaf &Dec. inxi.Lfin.&Iaf.in 
<I.Lquamuis.& hxc cft communis opinio^ qu^ proba- 
tur hac rationc: quiaqueraadmotlum pupillaris taci- 
tanonadmittiturcontra matrcm pupilli,vtfupradi- 
^um cft,quiaagitur dc bonis lilij lui:ua eade racionc 
tacica vulgahs non adrainitur contra matrcm tefta- 
toris, quiaagitur dc bonis fihj fui : ideft iUius leftato- 
ris. &diucrlltatisratiocft,quiaharreditas ccftatoris 
non eft in aliquo debita inatri pupilli,& idco pcr taci- 
tam vulgarcm cxcluditur,fed bcncclt dcbita matri ip 
iius tcftatoris.l.nam & li parcribus. dc inoff.icftam. 
& idco contra cam 110 adminitur . quam opinioncra 
ettAm tencntIalinum.47.Soci.num.t4.Ripa,nu.48. 
5c Alc1at.num.j7. ind.l.moribus. Ncc obibt li dixc- 
tis,tcnendocontrarium, prouttcnctFcrnand. Vafq. 
in tra«Sl.dc fucccf progrcf lib. i j.num. 1 1 ?.& in 
num. 5 8. qucHi imo Mcita ifta vulgaris excludit ctiam 
inatrein tcftatoris , quod probari vidctur per tcxtum 
in tiJ.iam hociurceum ncinducendo: ibi dicitur^ 
in exprclla vulgari continctur tacita pupillaris , & fic 
econtra , &dcindc dicit , quod hoc ius fubftitutionis 
crt tra<5him ad rcciprocam, crgo vidccur quod in reci 
proca codcm modo tacita vulgaris contincatur, pro- 
ntcontincturincxprclla pupiUari.&ficilb vulgaris 



tadta, quzcontinctur fubrcciproca, non cft minus 
ladta.quam ilLiqua: continctur fub cxprclla pupilla- 
ri : fcd tacita vulgaris,qu.t continctur lub rcciproca, 
fccundum coramuncra opinioncm c.\cludit raatrcm 
tam impubchsquiim teftatoris.LLudus. <i:dc vulg.& 
pupil. fubft. crgo idcm in tadta vulgari contenta fub 
cxprella pupillari . Qaia i clpondctur , q> non mirum 
cft, fi vulgaris contenta fub rcciproca matrem cxdu- 
dit,quia non cft tacita purc, fcd cftcxprdla verbis ge- 
ncrahbus,prout nocat Uar.in d.LLudus,& cradit Alc- 
xan.inl.in tcftamcnto.Cdetcftam.miUt. vbihanccl^ 
fecomrauncm opinioncm fatctur, quodlcaiscftin 
vulgari,qua: fub cxprcOa pupiliari cotinctur , quia cft 
omnino tacita,&idcodevnocafuadalium nondc- 
bctfieri ilbtio , arg.Lnarur.djtcr.?i.nihilcommunc.ff 
dcacquir.pollcf NccobllatcLi.iamiiocuirc,quia in- 
tdhgiturquoadclFcclum , vt vna fubftitucio plurcs 
coraprchcndat.lcd tamcn diucrlo modo.Ncc obftar; 
fi dixcns, quod illi cxccniio vidctur faC^aim omni- 
bus qualicatibus cius , pcr ca qux nocantur in L;.H!de 
iudic.quia rclpondcrur, quod.rquiparatiovidcrur fa 
iLi co modu.quo adaptari poccft, & no in omnibus. 
cjndcranitatiDus.$.|>enuL declecLin t>. L;.$.Icx Falcii- 
<ha.vbi Bar.ffad lcg.Falcid. vndc vulgaris fubftirutio» 
qu; continctur ful) cxprdla pupillari,cft nmnimodo 
tadta, quiaverbarepugnant, &iftaqaahcas nonpo> 
tcftadaptari in rcciproca, in quavulgaris fadhi vidc- 
lur vcrbis i;cncralibus,& non pc)t dici omnino tacica. 

Suprachcla opinio dcclararur primo proccdere» 
quadopupillarisfubftitucio fit fubdiiplid conditiob 
nc, hoc raodo : li filius hxres ccit & in pupillari artate 
dcc;;llerit, ulcm fubftituo:na tunc ilb puptllaris l°ub> 
ftirutio cftcxprella , & propria , & in forma propriz 
pupillaris, prout eft ce.t.InKit.dcpupiLfubftit.in prin. 
6 t&tuncilupupillaris propriaconcinerfub fcvulga 
rem,qu.Tcftomnino tacit.a.cLLiam hociurcfcdfccui 
dl,fi pupiilaris fit fub vnaconditionc, vtputa li in pu- 
pillari xtatcdccellcrit, fubllituo talcm , nam tunccft 
fublbtutiocorapcndiola,hmitataad pupiiLirem .Yta. 
tcm,& tunc cocinct vulgarcm cxprcllam. & ratio eft, 
quia ex quo teftator indiltindtc lcx]uutus cft , non di- 
iiingucndo,fiihxres,vel non, expropria lignific-itio- 
neindcfiniticomprchcnditur vulgaris & pupiUaris , 
vt tcnct BaLin d.Lprecibus. in vcrlic.vnum etiam ad- 
iicrtc, quc ibi lcxiuutur Pau.dc Caft. & bf & idcm tc- 
ncntDomi.Carc{. & Imola in d.c.Rainucius , ArctJn 
L j.lT.cotL Bal.i n L pcn. C.dc i mp ub.& ali js fubft. & laC 
jn cLL i.fub num.47. qua- conclulio probatur luc alia 
rationr. nam quando lulum apponitur fecunda con- 
ditio,quiadicicur, ii filius mciis raoriatur in pupilla- 
ri xcatCi talcra fubftituo, illud quod dcccdat in pupil- 
larjxtatc,potcftcontingcrcaditah.rrcditatc, & non 
aditahau^cditatc. illa crgovcrbanon rcpugnant vul- 
gaii , imo vulgaris lub iUis vcrbis in gcncralitatc illo- 
rum vcrborum comprclicncLtur.quaraiionccrgodi 
cimus , quod vulgaris comprchcnla fub brcuiloqua , 
fcu compcndiola.diciturcxprclTa faltnn vcrbis gcnc- 
ralibus, idco matrcm excludit, idcm diccndum eft in 
propofito. &hcct nonnulli tencant contra B.il.dicca- 
tcs lubftitutioncm iliam non dIccompcdiolam,pro- 
ui intcrahoscft Alcx.in d.Lprcdbus, & inconf47.in 
;i.vol. umcnnon ncgantrvulgarcm fubftitutioncm 
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63mprchenlam rubluc rubinnicionc hoc moiJo con 
ccpta,non cllc vcrbisgencraiibus cxprcflam. vndc^ 
fit compciuiio(a nccnc.pro nunc non ciiro difputarc, 
fcd lat ci\ mihi, quod m propoliuqua-ltionc vuli;ari$ 
fub gcncralitatc N-crborum comprchcndatur , & pro- 
ptcrca matrcm cxchidat . & ita cum hac dcclaratione 
pcrtraitbt Ripa m d.l.).num. 1 7 5. & c(l vcra coclulio . 

Sccund6& vhimodcclarattir non proccderc, t<]n 
fubditiKUScnct aliquisdcdcdcndcntibuf trdatons, 
nam lunc racita vulgaris matrcm cxdudcrct, Alc.t. 
num.jS.&Ripa, num. 1 7 ^ .in d.1 j.&hxccondulio 
probatiir ar^umcntoeoruin, qu.r fupradiximus in 
condufionc 6 f . & faciunt notara pcr Cjlol.&: Doi^in 
d. 1. p recibus.& i n d.l. Lucius . 

Circaquartam qu.cllionem , f qu.T cft, an per adi- 
tioncm, quof fit cx tacita «ilgari, conhrmctur tabul.T 
papiUarcs?Dicasconfirmari,qn pupillus liabuitcohf 
rcdcm, quia tuncpcrdirionecohxrcdis cxtranci fui- 
lis iublata ftiit, licq; .id confintuniiu tcllamcntu p»i- 

{>ilbrcopu5 fiiit aditioncilla, qu^ ncccllaria minim^ 
brcr, fi loluspupillusforctinOitutus, quia tunciola 
cxiAcntiafui hirrcdis tabuLts pupillarcs confinnarct, 
vt tcnent Bar.nunuz f . Rjpa,nu. 57. vbi (c rcmittir ad 
didb per cum in I.j.HidcN-ulg. in fecudo effcchi vulga- 
risfub(litutionis,AIcx.&!afin S.rcqui(iro,ind.Lx.ifI 
eod.Salyc.in Lii teftamcnto.C.dc impub.&ahjs fubft. 
GuiI.Boiedjnc.Rainutius,dc tcftam. in nutcria fub- 
Jhtutionis pupill.iris, num.68.&Poht.intra£>.(ub(>. 
in matcria pupillaris,& c(l communis & rcccpta Scri 
bcntium (cntentia. & quod perrfationcm colixredi» 
extrancitoIUnirfuitas, cilcommunisopinio, quam 
tencntDyn.inL;.(f!dca.ijuir.hircd. Cyn.ind.Lprcci- 
bus,in matcria vulg;iris (ubltirutionis , RaLin l.(i fra- 
tris.CdciurcdcUbcr.AIcx.num.io. Bald. lafnum.}. 
& i7.Sod.num.io.Iacobusdc Arcna, Anj.imola, 
Pau.Arct.&aIijcommunitcr,inL(i filius,qui patri.C 
dcMilg. &pupiL fubdit. Bar.Bal.& Sahvr.in l.quidam 
elogio.C.<iciiircdclib. Dyn. lacobusdcArcna, Ban. 
Ang.Imob , & AIcx in luipud lulianum- f idcin lulia- 
nus . ff.id TrcbcL Cyn. in l.i. Cdc tcllain.tutc. laCia 
l.fi.coLj.in fi.C.dc rcpud.hrrcd.&: in LLucius.num.t. 
fl.dc vulg.& Ucncdictin d.c.Rainutius,in vcrbo.mor 
tuoita(|uc,iI i.num.7.&rurfusilti.num. ioS.Arct.& 
Ial".inl.lifiliush.Trcs.(fdclibcr.&po]lhum. & harcelt 
communis opinio,fccundum (upraditikis Doclorcs , 
Sc fecundum Corncum in 1. ) .num. 1 o.& in I.cum an* 
liquitas.C.dc iurc dclibcr. in Lnon iullam, nuni. f .C 
ad TrcbcL & in d.l.fin. C.dc rcpud.h.rrcd. & qu6d ra- 
bulxpupillarcscofirmcnrurfuirare, probaturin 16- 
lius,qui (c patcrna. vbi Bar.&omncs, in LqiKr(iriim> 
vbi (imilitcr Oar.&umncs& m l.li puptUus, vbi (imi- 
litcr omncs./rdc acqiiir.harrcd. & rcncn t Bart & om- 
ncsin d.l.ii filius,quipatri. &omncs, quos lupiadixi- 
musrcncrc, fuiiarcrollidarionecoh,vrcihscxtranci , 
&cli communis opinio, & quod a tacita vulgari tcif a 
mcntum vircs fumcrcpolTir, iupra in fccundo clfc<lhi 
latius dixi. & (ic cx ijs omnibus confirmat u r fupradi- 
«fbiconclufio , cum qua cgo pcrtranico . 
> Antvulgarisparrim tacita&partim cxprcllaad- 
mittaturconriam.atrcm in calum tacitum? Barr. in 
d.l.j. tcnct parrcm ncgatuiam , quam probat pcr tcx- 
tum inLfi.Cdcin:tit,&lub!tit. qui tcxtus,(ccundum 



Bartohintellcdum.loquiturinvulgari tadta com- 
prchcnla in vulgari ciprclla: nam (ccundum ilbum 
Bartoliintellc(!Jum,hociftaletdicitin fumma. Vul- 
garistaata contcnta in vulgancxprcllafadta invnii 
cafum tantum, non admittitur contra matrcm impa 
bcns, qux (it dita cohxrcs. IftcBartoU inrclltctus 
loprobatur pluribus modis.t &prim6 ind.l.hn.crat 
contentiointerVlpianum& Papinianum: fedant»» 
citapupUlariscomprchcnfa lubcxprcfla vulgarima- 
trccxcludcrct, crat id iiidubitati iurii,vt prooatur in 
d-Lprecibus. mod6(ic: fidiclalcx finalis loqucrerur 
in tacita pupillari , & no in racira vulgariv/^tique ciTct 
fupcrHua& inucridmilc diccrct:(cd hoc diccrc cft fal 
fum,tiimqiiia non eft vcrifimilc in ca(u clarointer 
Vlpianum&l'apinianum,fummos legum vcrriccs, 
conrentioncmcllc: mm ctiam, quialcges nunquam 
funt fupcrfluT.crgo (aKum cl\ ctiam qiiod d.Lfi.in ti^ 
citapupilLu-i,&non in tacitaviilgan loquatur.HatC 
primr racioni rcipondctur , quod hxc lcx finalis non 
ctt(upcrriua, tumquia ioquitur incaiu magisdubio, 
rxco, quialoquitur in tadta pupillari comprchenfa 
inca('utacit<)ipliusvulgaris,(eddJ.prccibus.loquiiur 
in radta pupilLiri incxprclla vulgari comprchcnia: 
lumctiam, quu cr.xt bcnc decifum ind.l.predbu5, 

3u6d tacita pupillaris non cxcludcbat inatrcm,quan- 
n niatcr viuir. quid autcm iuris, fi matcr jirarmoria- 
nir,non erat ibi dcdfum, ncc aUbi, fcd in hac Lfin.de» 
ddifurinfine: nimetiam, quiacrat bcnc dccilum, 

3u(Ki tadta pupillaris non excludcbat matrem, quan 
o mater non erat cohxres.d.Lp rcci bu s.qu id au rcm, 
quandocllcrcohxrcs, dcciditur in hacl.hn.qu6d ad- 
huc idcm,(cilconrrarium poteratvidcritquiaex quo 
tcftator cam frccrat hxrcucm , vidctur , qu6d voluc- 
rit , quod ipfa fit contcnta ca partc , & fubftitu tus .id- 
mittatur in alia p.irte.fctl contrariumdcdditurin 
d.Lfin.&ratioponirurinvcr(lc.ficnim, &c. Necob- 
ftatdubitatio.quiaprouiiio tcftatoris, &fic homt-> 
nis, tollit tacitam prouiiionc legis , qux cft circa idc. 
l.fin. C. dc padh conucnt. fcddrca ius diucrfum noa 
toUit, vndc pcr hoc , ou6d mater fuerit hxres inftitu- 
taatcftatorc,nonvidctur prohibita fuccedcrc filio 
fuo impuberiinipfius hxreditatc al> intcftato: &fic 
cxprxditChs vides lunc dJ.fin. non cticiupcrriuam, 
nccinucrifimile n arrare, fi volumus tcncrc cam in ta- 
cira pupillari loqui. 

Scctind6 probarur,q> non loquatnr dc radta pupil 
lari, (cd dc Mcita vulgari,quia non apnarctadita fuiC- 
fc hTrcdiratcm parris.quod crt neceftc,vt trac^biri pof 
fit de pupillanJ. i.fadco. ft.cod. nec pr.rfumitur adi- 
r.i,qiiiaadirccft fad^i, &faifta non pr.T(iimunrur,ni(l 
proDcntur.Lin bcUo.jS.fad.r. H".dccupt.&poftli.rcuer. 
& ita tcnct Barr.in Lis poteft. ff,de acquir.hxred. imo 
etiani in fuo non prxfumirur immixtio, ctia quando 
nnn habcrctcohxrctlcm cxrrancum, Glof& Bart.in 
l.ncccrtarijs . fTdcacquir. hxrcd. huic rationi rcfpon- 
dctur: namoftcn(oqii6din pupillariloqiurur.vtin- 
fra probabimr.concludcndum crit, hxrcdiratcm adi 
tain fuidcquiacumdc vnotantum dubitetur,C7tcra 
prxhipponiirur lubilia.c.j.dcxtafc&qualitirclib tf. 
rrxrcrca dato , quod u\c tcxtiis nihil dicat deaditio- 
nc, t.imcniftudnonhabct obftarcquinfubftirutio 
pupiliaris locora habcat, quia ad dlcpupillaris fubfti 
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tnrionis non rcquirirar , quid piipillus adcar, vcl non 
ftdcat h rrcdiraiem . l.fulianus . ffdc acquircn.hxrcd. 
Bart.in Lj. in verfic.quartus cflTciaus , Scin Li.f tcrrio 
qaxritur.tTldc vulg. &: pupil liiblbtut. Prztcrca daro 
^uod in hac lcgeirrjpubcs noi> aiUuerit hxrcditatcm: 
umcn , quia crat (uus harrcs cx potcnria (iiitatis ad 
altum tranlmittit h.Treditatcm.crgocum ahum fccc- 
rithxrcdcm.ceilatvuigarisfubftitutio. Nccobftat, 
fi cum Bart,di.xcris , qutn^ cxiftcntia fui hxrcdis tolh- 
tur pcr dationcm coh.Trcdis cxrranci: quia rcfponde- 
tur quod hcctdario cohiTcdis tollat cxiftcntiam fui- 
tads , quo ad aJia , tamcn non toiht quo ad tranfmif^ 
iioncm, quia non coiht in hi$,qux vcniunr extra tcila 
menium , vteft tranlmitteic. tcx.cft in Lii firatris, vbi 
Sar.C.dciurcdchberan. &in Lapud hullcs. Cderuis 
Alcgif. Sc latc Bart. & alij in I.fi tilius , qui parri. ff. dc 
vulg.& pupiL Ncc obllat li dcnuo dixcns.quod in hac 
Icgc fin. vitra coha-redcm cxtraneum erat fublHtutus 
vulgaritcr , qui tollit fuitatcm.l.li filius h.Trcs.flrdch- 
ber.&pol}h. quiarcfpondctur,qu6dcllvermT),quan 
Hofublhtutus vulgariseftdatus fubconditionc, (i fi- 
lius nolucf it circ hacrcs : fccin quando cft datus in ca- 
fum imjx)tenrix, vt in d.l.fin.fi pofthumus datus non 
crit, nam tuncnontolliturfuitas. itadeclaratBarf.& 
ahj cum fcquuntur in LGallus.f.&quid fi tantum, in 
vcrfjc.fed contra. ff.dc hb.& pofthum. & BaLin l.cum 
proponas . Cdc hxTcd. inftit. iVxtcrca rciponcietur, 
quodinquantumdicitur, quod viilgans iublliturio 
toUit fuitatcm , procedit in vulgari cxprclla , &quan- 
doexprelTaloaira habet: fcd tacica vulgaris , dc qua 
tradatur in haclcgc fin. fccundum Bar. iUa non tollit 
exideniiam fui hxrcdis , vt probatur in Lfi filius , qui 
rcpaternaJf;dcacquir.h?rcd.iun<ftad.Llifiliushxres, 
Si ita declarat Bald.in Lpoft adiram. C dc impubcr.& 
alijs fublbt. & in I.Papinianus . $.quarta. (f.dc inotiic. 
teliam. cxfupradiChs vides fiindamcntum non obfbi 
rc, imAprobarctotumoppofitum. 

Tcrtio probatur.na d.Lfi. fundatur fupcr co, quod 
mater clkt cohxrcs.qux ratio a contrario prxfuppo- 
nir,qu6dipfacxcludcrctur,fi tion fiiilletcohxres. fcd 
irtud cft falfum.d.I.prccibus. crgo falfum ell etiam di 
ccrcd.Lfi.loquiin taciupupillari,&noninracitavul 
gari.Vcrum &huic rationirclpodctur,qu6d bcn^Pa 
inianus ponderabat illam rationcm, & idco dubita- 
at: lailmperator dubitarioncm Papiniani rccufa- 
uit, & voluit indiftin<Ac matrcm prxfirri . 

Quart6& vlrimoprobatur: nam tcxtusind.i.fi.lo> 
quicurdcfublbtutioncinnumcro fingulari.dicit.n. 
{ubititutioncm admittimus, &c. crgo ajtparct , quod 
vna tantum qu^ritur.igitur loquitur dc lublbtuiione 
vul^ari tantum, & non dc fublbtutione vulgari,& ta- 
cita pupillari . C^terum & huic rationi rclpondctur: 
Im|>crator in dXfin.conhderauit formam & rcccprio 
ncm verborum,fccijdum quam vna tantum erat lui>* 
ftiturio, fcilicct vulgaris,licet ctfc<!^ualitcr fccundum 
iuris in tcrpretationem comprchcndcrctur criain pu- 
pillaris: vcl Impcrator ibi loquuius cft in fingulari nu 
aicro,habito rcfpet^hi quod in gcncre vna tatum crac 
itiblhtutio. comprchendcns fub fc duas fpccics fubfU 
tucionum, fciliccc vulgarem, & pupillarcra . 

Exprxdiclisvidcs, iflum Bartoli intcUcdum non 
flibliflcrc. fcd U vcrus cllct, cx eo dux condulioncs cli 
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1 1 ccrcntur.Qiurum pr ima cft, -J- q» fiibflirurio vuli^ari? 
non conccpta fub illo gcncrc, ncc f iib illo imicfinito i 
n hxrcs non crit, (cd concepta in vnum cafum f j)cciar 
lcm,&indiuiduum,puiafi natusnonfucrit, tacitcia 
comprchcnchcocs alios cafus Milgaris tublbturionis, 
&iftccft cafusinhacLfi.mcIiordciurc, fm iftum in- 
tclledbim, vtper laf in d-Lfi.num.i. &iftu<l notabile 
cft verum in fc . nam fi fublbrutio Milgaris coccpra in 
vnum cafum fpecialcm & indiuiduum conrinct cr ta- 
dtam pupillarcjvt eflcafusvnicus&fingularisin hac 
Lfi. f m communcm intcllcc^um, vt ibi per Bar.BaL& 
laf&ab hocncmodifcrcpat: mirum nonclt,9>conti 
neat ocs cafus vulgaris fubftitutionis , quia in habcti- 
biis fymbolum facilior cft tranfitus. Lfi non fortctn.$. 
icicndum.fr.decond.indcb.&l.fivnus.$.pa6hisncpe« 
tcrct.circa fi.fTdc pacl.fi crgocontinctpupillarc.qux 
cftdifTimilis: igiturifortioricorincbitocscafus vul- 
garis fubfbturionis,qui funt fimilcs &ciuf(lc fpcdci . 
Itcm quia maior cft tranfgrcflio.qn continet pupilla- 
rcm,qux cft altcrius gcncns, c|uam qiiia coriiiet alios yi ■ 
cafusvulgans (ubftitucionis. (i crgo conrinct pupilLw — 
Tcm, crgo a maiori cotincbit alios catiis vuJgaris (ub- 
flitutionis . &licct hxcconcliifioin ll- fir vcra,tii pro- 
ptcr hanc non eft venis Bartoli intellcdus,na pcr vul 
garcm fiicccditur rcftatori,& lic marito, non aiit im^ 
pulwi filio.I.coh^rcdi. $.cum filix.tf.dc vulg.& pupiL 
fcd qii tra(!Htur de fuccelTionc mariri , matcr nulluin 
habctpriuilcgium.namillud (f>Ium habcr,qn rrada- 
turdcIuduotahxrcditaictihj.d.Lprccibus. &hocfir 
tnat Glof fi.in d.Lfi.qux pcr oc$approbatur.crgo fi ve 
rum eirct, Qid.Lfi.Ioquercrur in tacita vulgari, matcr 
cxcludcrctur,cum tam pcr cxprcllam, quam pcr tad- 
ura vulgarc exdudatur, proutfupradixiT(caibim.a-^» ^ ° 
tcr non cxcluditur.crgo vcrum no cft, q> in tacita vul- 
gari loquatur. Nccobftat fi dixcris,q} afictho tcftato- 
ris crga matrem arguitur cx co, q> illam pro parte hx- 
rcdcm infbtuit: & in tacira vulgari vcl pupiiuri volQ- 
tas tcibitoris conlidcratur, & idco pcr tacit.am vulga- 
rcm non cxcluditur in caf u d.Lfi.qiua rcfpondco 9> il. 
laatfcdio tcftatoris in cafu dubio non haoct locii con 
ira fubftitutum in fauorcm fux vxoris , quxin bonis 
marifi nullum habet priuilcgium , &proptcreacft<^ 
tacita vulgaris cxcludit marrcm pupilli etiam cohxre 
dcm.ita iraihr norabihtcr Glof! hn. in ciLfin. quam 
1 1 ibi (cquuntur Raphacl, LiL&Dcc. f &non mirum 
cft, quia ius accrcicendi ctiam a tacita vulgari fubfli- 
tutionc i mpcditur , vt prcjbat rex.in Lfin. Cdc hxrccL 
inftitucn.qui fccundum Dccium fic inducitur.Tcfta- 
lor ibi inftitiito fibi hxrcdc Plotio dixit,Scmpronius 
Plotij h.Trcs cfto. iftaafi[irmatiua,qu<>d fi tli.rrcs PIo- 
ri),defignat pupillarcm,qu.x no putcft valcrc ibi, quia 
eratextrancus, idco illa vcrba ioi refoluunturin vul- 
garem, vtibidiciiur, ifaqu6<lfiPloriusnoncrit hx- 
res , Scmpronius erit hxrcs . & hoc criam h.ibcbi t lo- 
cum in partc h.Treditari$,vt ibi dicitur. & iic vidctur, 
qu6d inaliaparte habcrct coha.'rcdcm,quinon po- 
tcft vcnire pcr ius accrelccndi . 

Sccunda conclufio , qux clicitur cx Bart. intcllcchi 
I } cft,tqu6dillcqui vcnitpcriusaccrclccndi, cxchidit 
fubfbtutuin : nara in d.l.fin. matcr fuitdara cohxrci 
pofthumojtri co nato, &repudiantc, adniittituripli 
cxclufo fublbtuto.fcd ccrtum cft,g> non putcft vcnirc 
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nifl pcr iiis accrcfccnHi , nc tcft.iror dtx-ctlir pro partc 
bunorumintclUtiib , &iamciiipla admittitiir, cr^o 
exclu(lirurfublUtutus.&non mirum.fi incafud.l.hn. 
admittitur marcr.quia rria conairrcbant. PrimA, 
quiaillacrat matcr. Sccundu, quiacratcohxrcs hlij 
tai . Tcrtio, quia fubftituius vcnicbat cx tacita fubfli- 
ttitionc non cx cxprclla , & lic non mirum cft , d pcr 
iibrria m.irer prxfcratur lubAituto,&ita dcclarac 
tbi Pau.dc Caftro quem rcfcrt ibi , & fequimr laf. fcd 
animaducrtcndumcli:, quiaillatria non faciuntad 
propolitum . Primum non , fcilicct quod iit matcr, 
quiacumfilius nonadicrit, crgo non tradaturdc ha: 
rcditatc fihj . jgitur,qur?d (it matcr, mhil ad propoli- 
lum, vt cft Glof magiftra in iuc l.fi.apnrobata pcr om 
|. ^AAJikL' ncs. pro qtia facit textus in l.p otcl{adbu s.C.dc impu- 
— bcr & alijs fubfti t. Itcm fccundum , (cilicct quod (ic 

cohxxes non vidctur opcrari.cum ipfa ni tatur ex iure 
accrefocndi, quod cft dcbilius iure rubditutionis. 
|.(ccunda.$.(i duo , cum concord.mt. rf".dc bonor. pot 
red.Tccundum rabul. &d.l.Bn. Cdehf rcd.infhtuen. 
Itcm & terdum nihiloperatur, fcilicct,qu6d (it tacita 
rublhtutio : nam quenudmodum (ubllitu tio cxpref^ 
facil potcntior iurc accrciccndi.didto $. (iduo. co- 
dcmmodoiacita.d.Lfin. &ibi Bald.in vhimacolum. 
Cum crgonullumhorumtrium faciancad propofi- 
tum depcrfcigirur vidctur, quod idcm (ir,&(i hmul 
concurrant, nccpotcH dici, qu^iiex pluribtuimpcr- 
fcdisrcfultctvnumpcrfcifhim, quiafatcor, quando 
eflcnt plura impcrfc£la,(i tamecilcntaliqux fcd cum 
quodlibcthorum friiim (ic nuUum quo ad propo(i- 
tum,vtdixi: crgocxcisnmuliun(5Hsnon potcllali- 
quid pcrfcdum rcfultarc, quia ftxnindum Phylolo- 
phum,cxniliiio nihilfit. Etcontra hancconciulio- 
ncm , qux elicitur cx hoc Banoli inccllc<fhi , cl\ gloC 
iin. inhacl-fin. vbi dicit, qu6d (i fuiflet facbpupilla- 
ris cxpreila, (ub qua conrinctur vulgans taci ta , quod 
iila tacira.idmittiturcontraim:rem . igiturfubditu- 
tioetiam racitaadmirtitur contra matrcmvolcntcm 
venirc pcrius accrcdcndi . & (i dicas, contra dci(la 
eadcm l.lin. vbi fub(htutioraciia nonatimittiturcon 
tra matrcm , &ramcn marcr tnnc el\ criam coha^rcs: 
quia rc(j>ondctur,quo<{ in d.l.li. idco cl\ non tanmm, 
quia conxres , iixlquiaagitur dc h.Treditatcpupiili» 
hoc c(t filij fui : &(iccau(a intcllati , fouctcaulam tc- 
ftati,& propter alia, dc quibus ibi in textu . & propre- 
rea quando pupillus .-uiiuitiCXtinifhimclliusaccre- 
(ccndi.l.j.fTdc vdifruclu accrcdcn.crgo ifto cafu non 
tradljmus dc lureaccrcfccndi, fcd inalic (ic, qumdo 
rcpudiauic:& fic h.TC Icx non ob(lat.Proptcrea ex alio 
non cl\ vcrus iftc Oartoii intcllcc^us: quia (i filius non 
fiiithjrrcs, matcr habirct vcnirc pcr ius accrc(cci>- 
di, vt di^m ftiic.crgolicec matcr dcccdidct ance 
impubcrcm, dcbuillct cranfmittcre illud ius accrc- 
fccndi ad harrcdem (uum.Lli cx pluribus . fl.dc fuis& 
lcgic cuius contrarium dicitur in fine dJ.fi.crgo con- 
tra iftum Bart. intcllcchim criam cftdiccndum . 

EtcumlupradidusBartoh intellcdhis non (itvp« 
rus, idcoquodnonloqiiarur in taciiavulgari, (cdin 
rad t.i pu pi llari , tencn t A n g .Imola, A 1 cxand. Ia(^ Soci. 
&Ripa in dii^al.prima. Bald. Ang. Pau. dc Caftro, 
Aicxan. laf &Salyc.ind.Lfin. Imolain LLucius.fr.co- 
dcm . & in dido cRainutius , tn matcria vulgahs . Si 
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h.rc cl\ communis intclligcntia, quarprobatur in vef 
bis d.Lfin.dum dicic, pollhumo nato & impubero 
dcftindo , marrcm tnagis ad cius vcnirc fuccelTio* 
ncm,quimfubftirutum.licnim&(ua:lubftantia:pac 
tcm vxoiidcrcliquit, multo magis&luduoram ha?« 
rcdiuccm ad matrcm venire airauic. Pondcrand» 
funtin primisilla vcrba, maticin vcnire .idcius (iic- 
ccllloncm,& (ic ad li.rrciluatcin pupilh . Nccobftac, 
(i cum Socino di.tcris^quod ccxtus in verbo,cius,con« 
ucnicntcr crponi potc(t, fcilicct tc(btoris,vcI ii cxpo- 1 
natur.fcilicec fihj,intclligacur, (cdiccc inquafilius ' 
tiicrat inftitutus: quia rclpondctur,qu6d illa vcrba 
omnino rcpugnant,cum loqiiantur de ("uccclTionc 
impuberisdctuntli: namrciatiodcbct ficri ad pro- 
xima: & tcxtus ille loquitur dc liicccfTione fili j,& non 
dcinftitutionc: & vcrba (untcbra,qux non polliuit 
cauilUh: &ficcxpo(itioSocininoncft vcra. Sccun- 
d6pondcranda funcverbaiIla,lu<fhio('am h.Tredia- 
ccm ad matrcm vcnire curauit,qua- potius dicicur 
lu<^iofa proptcr filium , quim proptcr mariium , 
cum(a:ucvxor gaudcac dcmorcc mariti, lccunduit» 
glofinLpaccrS'cucrinam.$.focius.(ldccondit.&do' 
monftrat. Pr.Ttcrca ii tcxtus,quandodicir,iuduo(am . 
lixtcditatcm , loqucrctur dc harrcditate tcftatoris, 
non dixillct h^rcnitatcm,fcd j)ortioncm harrcditatis. 
itcm non dixitlirt ad matrcm , (cd ad vxorcm , prout . 
dixeratinprinc.ibi,fubftanti*("u5Partcm,&c. Nec | 
obftat fi dixcris cum .Socino,qu6d (atis dicitur lu- 
Auo("a h.Trcditas mariti ip(i vxori, cxquo ad cani per- 
ucnit mcdiantc mortcpropnj filij: nam(iibi(ubfti* 
cutum admittcrcmu$,nihii ad macrcm filius iurc lia> 
reditario cranfrnitterct , & pcr confequcns fatis liicc- 
rctur priuata filij li.rrcditatc, cxquoillam mcdiancc 
mortefihjconfequi potcrat. vcl dici poteft luiCluola, 
ex quo apparct quodaviro fucrat prxdileda , cum 
flicrat inftituta vna cum filio pro parrc, & (ccundum 
communitcr accidcntia , a quibus validuin cll argtH 
mcntum.l.ncquc natalcs , lunChi glof C. dcprobat. 
inuhcrcs lugcnt mortcm maritorum, cum intcrcoc 
dicatur (ociccas diuina , & humana. I.aducrlus . C.clt 
criminccxpilatxh.rrcd. &dur« quodammodo dict- 
turintcreos fc^uratio, peridquod habctur in Lpofc 
rcfljoncs.C.commun.vtriu(quc iudic.quia rdpondc» 
turqu6dha-reditasfilljcftiila,qux dicitur luftuolk 
matri.l.fin. C.commun.de (ucccll." ncquccnim hxrc- 
ditas marici f*cmpcrdicttur luftuofa. d.l.patcr Seucri- 
nam.<} locius. & idco in d.I.fin. concludcndum cft.lu- 
(Ituolam harrcditatcm nuncupari rc(j>cdu matris in 
lurrcditarc pupilli hli j (ui. quotl probacur cttam,qaia 
dum facitconip.u-ationcm dc harrcditatcccftacoris, 
ibi.li cnim ("uar (ubftanti.T nartcm , atl luthiofam hx- 
rcditafcm,vidctur, quod ilia luduoik hxrcditas c(Ict 
diucrfiiiubnantiatcftatoris, crgo dchidkuo(ahxre- 
ditarc filij inrclhgitur . quod comprobatur.quia li lo- 
qucrcturdchzrcditatcreftacoris,non dixidcrt hxre- 
tlttatcm , (cd porrioncm hircditatis. Iccm non dixil^ 
lct ad maticm, ("edad vxorcm , proutdixcracin prin- 
cipio. Prxtcrt-acomprobaturlwcopinio: namfiilla 
verba.ficnim & fux (iiblbnti.T partcm vxoriticre- 
liquit, multo magis & luCtuolam hxrctlitatem ad 
mairera vcnire curaiut . in tclligcrcntur dc hxrcdi- 
racecdbicoris , &non pupiiH, (cqucrccur, quod no» 

proccdcrcc ' 
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proccderctargumcntum i fortiori, quod fiicit tex.in 
n.I.hn.f«lc(Ictcademratio,quia totum c(t dc fulv 
ftaiitia tcftatoris, immo minor dlct rario cxdudcncli 
flibllitucum, quia in priina partc vxor voca» fiiit 
cx cxprclla tcflatoris di(j>olitione , & in partc filij ta- 
Ctt^cx iure accrcfccndi vocita ertct. vtigitur arqa- 
menrnm a Fortiori procedat, (arendum cft.rcxtum 
illum bqui in h.rrcditacclucluo(afilij: quiafi tefta- 
torvocauir vxorcm adcius hTreditatcm, afbrtiori 
videtiir illam vocadc ad hirciliracem iili;, qux erac 
watri nugisdebira,quim clIcth.Treditas tclbtons. 
NccoblUr, firelpondcndoducris, ("ecundum Soci- 
num , quoti criam (i tcxcus loquaturdeharreditatc to« 
ftaroris,proceditargumenruiTi a maiori, hoc modo :' 
nam cum parcrcenlcaturplus liiium diligcrc quam 
reipfum.l.illi quidcm fiTqjiod mcccau. &cen('eantur 
vna pcribna parcr & tilius. l.(in. Ccodcm . & harredi- 
tas parris dicanir iure natur,r dcbita (ilijs. I. icTipto.fn 
vntic libcri . li patcr filio exiftence voluit vxorera fuc- 
Ccdcrc in dimidia h.credir.«is, Sc propnura (ilium 
<apriuarc,fortius\ndeturvolui(Ii;illara(ucccdcrcin 
aliadimidianulloiilio fupcrllite: qiio cafu non con- 
Kingitpriuacio lih) proptcr vxorcm.fli (tiperc(t maioc 
fatiopiccarisproptcr lui^^tuofam mortem filij: quia 
rcfpondcrur,qu6din hxrcdicatcprriscilcacgumcn 
tum i tnaiori, non proccdic, quia pnllcc iblum locum 
hiberc, quando (ilio non dcdillct (libltitatum , nam 
tiinc Ci voluit vxorcm imicnto filio fucccdcrc m dimi 
dia, & illuin cxciudcrcin illa dimidia, i fbrtion vide* 
turvoluille illum fncccdereinalia diinidia murcuo 
fiUo: (cd fccus.quado filiodedilIccfiiW(btuium, quia. 
tuncinilla parte, in quafilius fuic fubftirucus, non 
▼idctur voluiilc iliam parrcm ad matrem wnire.quia 
macri dcdir parrcm,per quam voluit cam cllc contcn 
tam,& (ic ntii tcxcus incciligacuc in lixrcdicacc pupd- 
Ii,arguincncumikrortiori non prcxrcdit. Nccctiam 
obdat , (i fccundum laf dixeris , quod argumcncum k 
inaiori proccdcrc potell , ctiam (i rextus in harrcdica- 
tc tellatorjs loquarur hoc modo , qnta tcftaror in.-igts 
dilcxitvxorem.quamcxcranciim (iibltiratum. hocpai 
tet, quiaillam iiillituit vna aim lilio, crgo i fornori 
vidctur tcl^ator voluillc, qubd ip(a prarfcranir (ubfti^ 
turo in alia partc, qi».r obucntt macri mciiiantc mor- 
te fitij: quia refjxindctur, nam cum tcilator dcdcric 
(libfVirurumfilioin capartcinquafuitinltitucus, in 
eaparte vidccurporius (ublhcutum,quam matrcm 
dilexi(Ic.& pioptcrca infticucndo cam m dimtdia.vo- 
luit iliam ca partc conccncain c(le. quo ftante niii tex- 
rus inrclln;.icurin hxrcdiraccpiipilli , argumentumi 
fortiori niillo pado proccdic,& propterea condu- 
dendum cft , rcxrum illutn in cacica pupiiiari loqui . 
Itcm &: vlnm6pondcrand.tfuntilla vcroa,cuinimpo 
bes viiia matrc deccircrir . per q\xx conftar, qubd ccx- 
tusloquicurinpupiilari, quia (tioqaereturin vulga- 
ri, non eilcc %ns, an viucrer, an vcro morcrctur : vcl an 
itioriarurinpupill.iri.Trarc,vclali.i. Ncc obftac,(itli* 
catur , quod illa vcrba funt facH narratoru, quia ira» 
mo ponunrur inpanc dcdiiua 6c (upcr illis fc fun- 
«lar Impcraror. 

• Vlriinoqubd textus iftc loquatur in tadta pupilia» 
ri.probacur hoc Ripx fundamcnto:nam aut vis dicc- 
rc,qu6d impubcs adtucrat, &■ tunc non potcft tiaiibp 



ri de vulgarLl.poft adi tam.Cde i mpuber. & al i j s fub- 
ttit.aut visdicercquod rcpudiauerat. &hoc non pr* 
fumirur.cum repudiacio (it ficti, & facb non prarfu- 
munrur.l.in bello.ffadhr.lfldccapt.&poftlim.rcuer. 
Autvisdiccrc, qu6d impubcs dcccllcrit harrcdirare 
non adica,nccrcpudtata: &tuncvirnuc (liicacis tviC- 
mifidifth^rcdirarem non adicamadquo(cunquc.l.cii 
anciquioribus.Cdc iuredclibcr.&licquilibeccxdu- 
dcrcc lublticutum.quod negat jlletex.matrcprarmor 
tua.ergo nccedariodiccndiim eft, tcx.iftumloqui in 
hzrediratepupilU, &pcrcon('cquen$in racitapupil- 
lart.&daciocoh.iredis, fcuiubftittih in ca(u ilhus lc- 
gisnontoUicfuintem,pfour(iipradidlumfuit~rNeC '* "f*^ 



obftat, (i cum laC dixcris, quod datio coh.Trcdis S£ f t*^ «C»/' 
iubftituti (imul toUit fuir.ucm : quia licetdc pcr('c 
incafuilUus legisnontollantfuitatcm, tamenlimul 
toUunt , argu m.au th. hoc i caq nc . C.com m u n. dc (lic- 
cc(rquiarc(pondcnir, qut>d quando aliqna difiun- 
6hm nihd opcranturqiiood a6uin, dcquoagicur, 
vnira ctiam nihil inriuunt. 1. Ipadoncin . $.qui iura 
muica. ft.dccxcuf futor. vndccum daciocohxrcdis, 
&dacio fubftmuidcpci lc quoad toilcndara tranA 
xnillioncraincafu iUius icgis non tollant fuicatem». 
dicenduin eft quod (Imiil vnita: , quo ad hoc ni- 
hil opcrennirv " V ". ' 

1 4 Circa fcxram & vlrimam condafioncm , f an fci- 
Ucct prxlc«;aca venianc in fubftinitum vulgarerti ) i 
Conduliucproccdcndodicos, pra-legata non vcnirc 
in fubftitutum vulgarcm.Bar.Alcx.D\n.Ang.& loan. 
de Imola in LMarcdlus. $.quidam. Sud Trcbci. Rip» j 
&Soci.in d.l.j.ff!codcm . & Bart.in Lmilcs. f pro par- 
tc.(f'.dclegaM. & probaciir pcr tcx.in l.ScxciUam , lcu 
Scxriam,&ibi BarJTdcl^.^. 

HorcconduUo dcciaratur non procetlcrc prim6, 
fiapparcrec contrarium exprelse, leu tacit^dccon- - 
traria mcnte ccftatoris, argum.Lquid crgo. ff^dcleg.j. ' 
nam (i tcftator omnia fua fcrc bona diuiderct pcr 
j)ra:legata intcr hiredcs, runc vidctur vellc pra-legara 
lucccdcrciocoportionum hf rcdiratis, &ideo repu- 
diando hxrcdicatem , pralcgata tranicuntad (ubfti- : 
lucum vulgareni,caaquam bfrcditaris pars.l.fiUo, 
& l.quidcrgo.frdc legacj. & ibi communiccr DoAo- 
rcs ita rcncnt. ? v 

Sccund6dcclaracur proccdcrein cohxrcde repu- 
diancc, (ccus in coharrctledccedcntcantcaditam h.r- 
rediratem: nain tunc pro portionciliius colixredis 
ciuldcmqucprxlegatarij ipla prxlcgata tranfcunt ad 
rubfticutoscoh.Trcdcs. &rarioeft,lccundum Barr.in 
d.l.milcs . $.pro partc. quia prxlcgara , quatcnus funt 
iii portione h.Tr«Iiraria,vidcntur pralcgara fubcon- 
dicione , fi hxrediratcm non .idierit. &idco (ircpu» 
diat,dcbct habcrcportioncm, in qua ab initioconli- 
fti t lcgatuin, vt pro partc tohfrcdum: & aliam, in qua 
ab initio non conlifiicicgacum, quia rcpudiando. c.\ti 
utconditioeo vitio, &itaprocediticx.ind.Lfilio, & 
lcx.in l.qui filiabus. j.tin. cuin I.("t\iiicn.fl\fc icg.j. Scd 
fideccdit.v]tequam rtpudiet, propartciixrcditaria, 
non poteft m{ hxrcdcm trandnitrcrc, quia non cxti- 
titcundicia co viuu. & icaproccdic tcx. in dicluLpro ^ 
parie. &hanc raooncm (cquirur BakiinLqui ftiia- 
Dus. $. Hnali. & cft dc mcntc Dvni,prout ibi didc 
Bald. vd ratio cft ifta.quia lubfticucu; vulgarit, cft 
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, . J . Uibuiraras inquou hacrcditaria |>ortionc.igitur«S4 
^*"*".^ 5 ■ r \ . inUlisprilfgatishxrcilcantcaduilucrcditatcciecc- 
^f- /itj^^f^*^ ^** <{ctitc,quaicnus includicur fub ii crcdit.tria portiune» 
• *■ ^ proccdit f.pro partc. (cii h.crcde rcpudiitc lic^ 

t^-^ hyt^s ^*-*' totum lcgatum dcbcatur , tainen non jpctitur cx \i lc- 
\*-f^ if%»Y-.lr*^t^ gaticxprciri^ primis lta:rcdtbusr&iaco non tranlic 
^^^^-^^l^ (i^>^^ lublbtutum vulgarcrn^ ita proccdit d.l.qui filia- 

tLt^ ^yrJ. A»».^ bus.5i.li.cuml.rcq. »3>:cftratioIlald.ind-fpropctc.ift 

*^^e/l. " A cltdcmcntcGlolIarilliusj. 

yn Tcrd6,&vltim6dcclaratu r non proccdcre, quan- 
°" ^*^<lodicstalislcgatinoncc!rit in pcrlonaillius, cui lc- 

(•^'^,^'' Pff*^^ gacumt&fublhtuiiovulgarisl^iil^tijit, vtquialcga- 
~« 0»?- tarius dccelTit viuo tc(hcorc : nara h fublbtutio vul- 



gitris fuic fadhi ci , pcr hxc vcrba , rubllitiio ei in por- 
tionc, tuncprxlcgara vcniunt iniubfhtucum Milga- 
rem : Sccus ii facbcllct pcr hxc vcrba, fubllituo ci ta 
bxreditacc, (cu inportionc hrreditaru, nam tunc 
prjJcgatain fubditucum vulg.trcm non cranlircnc. 
icatcnctGuilicl.deCun.in repctit.<i.i.prcdbus.C.de 
impub.&.' alijs fubftit.qucra rcfcrt St lcquitur Alcx.iir 
d.LMarcclius.$.quidam,nu.4.&proba[uriii d.$x|ut- 
dam.in Lli Titius.ff dclcg. j. & in Lin Hdeicomraill»* 
(ia.$.fin.£ad TrclxL 
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I Subflitutto vul^aris, tm tolLtt exlffntiam fnltatis , eum 
fuit decUratiOHibiu , num. 2.y. 8.9. 1 i.i 2. l j. 
17.18. 19-22.^3. 24.25. ..k 

) Subflitutio tacita, i{ua cx iure accreftendi caufatur, m 
toUat fuitatem^ . 

4 Daiiocoh4trediiextranei,tolIitexHlentiutHfiutatis. 1 

6 SubflnutiovHlgaris , quicomprthtnditur fubrecipro^ 

ca,toUil fuitiiem^ . 

7 SubflituUo imlgariSftfMa efl fub compendiofj, non toUit 

fuitatem^, 
10 L.ft}olus.ff.deac(juir.htired.dec!aratur, 
1 4 Datio cohxrrdif extrjuei , non toUtt {uitatem , tjuando 

non habetcjfeSum.dr nw». \ 5. 

20 lntellifJMsl.efuoniam in prtonbus. C.deinoffic.tefljm, 

21 L.<lMoiiiam in prioribus ,non proeedit ia fubiiitiuiotu 

•ntlgari, 

C A P. XIIIL 

Vinruscffc(ihi$eft,tqu6dvulgaris fub- 
ftitutio tjcit dc luo voluntaiium. Vc- 
ruin,vthuiu$ conclulionisvcrj lubcar 
turrclbluiio, (cicndum eft,qii6din ca 
du^ funt principales Dottorum opinio- 
ncs: Quarum prima eit,qu6<l vulgaris fublli tutio tol- 
lir cxiftcntiam fuiu(is,& hancopinioncm tcnct Dytu 
lac.dc A rc. Bart. Aiig.Imola, Alcx.& laf 1 n Lli lilius har 
res.fr.dehb.J!«: pollhura. Glofjn iJ^apinianus. $.quar- 
ta . ftidcinoftic tcftam. CynjnLprccibus , in matcria 
vulg.fubftit.q.4.C.dcimpubcr. &ali)sfubftir. Imob 
inLj.in j.q.princ.lf.coiL &ibi Sod.num.47. Bald.in 
l. Ci arrogator.in f .oppolicionc.£dcadop. in Lin fuis, 
antc fincm. ffideljbcr. & pofthum.&in Lfin. Cdc rc- 
pud.iixrcd. Bart. Alcx.$oci.& laf in l.fi fiiius , qui pa* 
rri . num. 1 7. fCdc vulg. Bart. & Emanucl dc Acofta in 
I.Gallus.$.& quid fi tanium. ft! dehb.& pofihum. BaL 




ia Lpoft aiiitam. Cdc impub.& alijs liibftir. irt Lipud 
hoftcs . C.dc fuis &legit. & in i.cum proponas . Cdc 
h.Ta:cd.inlbt. in l.noa iullam.Cad Tccbel. & m c.Cu- 
mana, dcclcc^io.Iniolain Lfin. if decondit. inftit. in 
Liara dubitari , & in Lpatcrfamiiias. ff dc h.vrcd.inlli. 
tucn. Corn.in l.cum antiquioribus. Cdc iurcdchbe? 
ran.in Lhn. Cdcrcpud. hxrcd. ui i.li fiatri , oum. 1 1, 
in finc,& num. i i.Cdc iurc dcht>cran. & in Lnon iu- 
ftam.nu. f .C.a«H TrcbcLScgura in L j .J.fin.num.i 49» 
ff.dchbcr.& pofthum.& inlxohjcrcdi . $.cum hli«, 
num. 6 i.&rurfusibi. num. X70.fr.dcvulg.&pupiii 
liiblh Soci.in conf. 10. num. 1 y.Ubwj. Alcx.in conf 7 1 . 
Ub.x.Ang.inConiii yi.&l5aLinconf.j6j.v(jlum.i.& 
hxceftcommuoi$& reccpta Scribcntium lcntcutUj 
iccundura Ikncd.in c.iUiiiutius,dc ccftatn. in vcrb«b 
raortuo iuqucol i.nura. 1 90.& m vcrbo.li ablquc l^- 
bcris,num.9 J.& fccundum Corn.& Alocin fupradi^ 
dbslocis. &moucnturifticxplurit>as. .r 
I'rim6 pcr tcxtura in Lfi filius h«rcs . iT. dc libcf. Str 
poftfautn. eum induccndo in principio, dum tlicit, l\ 
filiushiercs infticuius litomillb pofthumo, fihtKjm 
fubft itutus Qcpos cx eo fit^pofthumo ooo nato, ncpa: 
tcm t.iin patri , quamauofuum Ivrrcdein futurum, 
Exquibosvcrbis coUigitur, quod hlijfuitas lubkt». 
fiiitcoqibd nepos cxeo Aiit fibi fubihtuius: aiitct 
enimipfcfiliusharrcs iurc fuitaiis fuiflc ftatim poft 
mof ccm patris vidcrctur, vndc iicpos poftca tx co p^r. 
tritantura , non ctiam auo ha:res fbrct , argura. fit^ 
daTiiim , Inftit.dc hxrcd.ab intcft. nara li iti pcr fub-, 
ftitutioncm luitas fublata non fuilfct, impoflibik cl- 
£rt ncpotctn tam parri, quam auo fuura hxredcni fi»» 
turum, cum ncpos non poftit cllc h^rcs aiio,cum noii 
obtincrctprimuralocum tcmporc morcisaui, «.)ui4 
fihus eum pr.tccdcbat in gradu.$.fui, lnftit.dc lurrcdr 
qualit.& ditfcrcn. & prioricas m gradu cft dclubftan» 
tia fuiuus.Lpofthumorum . ftidc iniufto, rupto & ir- 
rito tcftam. Prartcrca fihuslicet monatur anrcquam 
fcimmifccat hxreditari patcrna; , tanicn cftfuus,& 
hc ipfo lurcdl hercs.l.in fuis. tf.dc libcr.& pofthuin. 
&ratioeft,quiaintcr matrem teftatoris , & mixtiq» 
ncm in fuo, non cft darc mctlium . d.Lin fuis , & ibi 
Duii^ores. Item quia in fuo non cft tlarc iiircdiiatcm 
vacantcm , glof noLiquam Baljioiat in Lcum Ivrtcdi» 
us.CdcpoC&fiiiusniQrruoauopropcer fuitatcmfta 
tim fithircsipfiauo.Lj. f qui funtinpoteftatc. tf.fi 
qais omilla caula tcllam. mod6 fic , li in «.iJ.proptct 
lubiliuitioncm, non fuillct fublatafuitas, impoffibi- 
lc dlirt quod ncpos cx iublticuciunc pollct ibl clfc 
tiHS harrcs auo,tum quia duo non poftiinc cilceo» 
dcm iurchrrcdcs infulidum. Lh vt ccrto . iSi duobui 
vchiculura.ir.commoiL&Lquod contra.$.vni duaffl 
dc rc t iidic. rara ctiam quia in iuitate non habct locti 
fucccllorium cdiclura.Lj. $.fcicndum. tf.dc luis & lc- 
git. Bart.&altjinLquifcpatris.Cvndchben. Huic 
lcgiiuinduc^.T rcfpondccur, nam ibi fihus infticu- 
tus prius dccclfit, quara pofthumus prxtcritus fct 
abortumpcri)lIcc,hcqucisfiliusfuus hxrcs cilirpct 
pofthumi pcndcntiam iinpcditus fuit, non per datio 
ncm fubftituti vulgaris . Quadiu.n. pofthumus nafci 
fpcrarur, unuhu harrcs fcriptus no potcft dlc h.Tics, 
ncq-, lurcaditionit vcl immixtionis,ncqi iurc fuitatis. 
Liliud.$.fi.curaLfcq.if.dc bo!n.poirclL cpntra rabuL St 
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I.venrTe,in prin.& in vcrfic.crgo fi plcno.ffIdc acquir. 
Iifrc(i. &lIcpcnclcntcporthuminaciuiucc filius ille 
faai hxvcs cHc non potcrat cx tcftamcnto proptcr in- 
ccrtam tcftaracnti vaJiditatem. dJ.ilIud.&l.hn.fi:de 
condit.inllit. nequc iuus cllc potcrat ab inteiiato: 
quia quarodia locus ellc poteft fucccfTioni ex tcRame 
to , ccllac fucccnio ab intc{bto.l.qu.ldiu. fTde acquir. 
lurred. &idco cum per mortc filij dcllituatur primus 
gradu$,& Bc locus fecudoiCrir nepos fubdicutus fuus, 
<]iiia non pracccfltt alius fuus , & ilk intcllcdus cft 
D.Chriftoph.dc CaiVin d.l.li filius h(res.qucmibi fe- 
Quuntur Rjiphacl Cuman. Pau.dc CalL Arec & laLSc 
Mcundum laCcft llcut lol vcrus . 

Sccundo moucntur pcr tcx. in Lvnica. f . in nouilll' 
Ao.C.decad.toLiun<flo i,cu autcm. nam in d.$.in no- 
uiflimu,lu:reditas non adita no tranfmirticur, nifi fit 
fuus hxrcs: &famen poftca in d.$.ciiin autcm, fubdit 
Impcrator, q? vbi datus ci\ fubllitutus vul^aris inltitu 
to,fcmpcr dcfcrtiir hxrcditas ad fubftitutum, non au 
tem tranfmittitur pcr inlbtutum. hoc autcm ftarc no 
polTet, nifi pr^ fupponamus fublaram ellc fuitatcm in- 
ibtuti,nam cllct cotra d.l.fi fratris , cum fimilib.C.dc 
iureddibcr. Vcrum & iftc tcxrus contrarium probac, 
namind.$.ia nouillimotdicirur quod h^rcdicas non 
.aditanon tranfmittitur,adquam rct^ulam tcxtuscxci 
iiduoscafus. prim6,qrl li-rrcditas tranfmittiturad 
bcros , iuxta Lvnicam.Cde his, qui antcapcr.tabuL 
Sccundum.qn fittr.infmiflioiuri$ dcliberandi,iuxu 
l.cum anciquioribus. Cdciurcdclib. Dcmuin ind.$. 
cum autcm , dicicur q> cxccptis quibuidam perfonis, 
quibustranfmitricur cxccptnitacis in fuperioceparte 
Jegis, hzrcdi las pri inu deu ol iiu ur ad (u bft i tu tum,fo 
cundo od venieces ab intclVoto.tertib ad fifcum . & fic 
paret manifcftc, quod lucreditas.-ui fubfticutu itadc- 
mum dctioluitur,li non cranfinitritur,proutin d.$.in 
jiouifGmo. & hoc mcxlo rcfpondcdo vidcs lege iftam 
potius contrarium probarc. Vd fccundorcfpondeas, 
^ iftc texcm non loquitur dc cranlininionc qu.-E fic iu 
re fuitaris, fed dc ilU qm fi t cx itirc dcbbcrandi bcne* 
/icio d.Lcu m an tiq u loribus. vel dc i I la,q U.T fi t bcn cfi- 
ciod.l.xTiicf.&ralcstraiiliniHioncs non tmpcdiuntuc 
perlubftuutioncmvulg.ircm,fccudum Bar.in l.cum 
proponas.Cde hrrccLinftituen. &ego fupra dixi . 
Tcrtio moucntur.Teftacor dando fublhtunim vul 

farcm filio, vidctuteumcondittonalitcrinftirui(Tc,fi 
^rcsclIcvolucrit.Lfipaterfamilias.ffdch9red.inftit. 
&l.cum proponas.Cdc h.crcd.tnftir.fcd ifta conditio 
colli t iuitatcm,& ad inftar cxtrancorum rcducirJ.vcr 
l>a.tfdc condit.inlht.&LCornclius,&Liamdubitari. 
ff^c lixred.inlht.crgo per dationcm vutgaris tollitur 
(uicas.ftringiturfund.imcncum: nam fi pcr vulgarcm 
ftibftitutionem filiusccleturinlhtutus fubconditio- 
nc , ll hrres elfc voluerir, crgo ccnlctur fibi ildat.i li- 
ccntiaabftincndi.l.;. f.fipropon.itur. ff.fi quisomilla 
eaiifa tcftam. & ficit tcx.in Ldcbitor , in fi.princ.fll.td 
TrcbeL&licdcnccclIario cHc J:us fuit voluniariusL 
Ccrcrum & huic racioni rcfpodctun nam tcftator, 
cuin .lonignorec filium inftirutuin exmultis cafibus 
impotencix ( dc quibus per tcx. &omne$ in LGallus . 
§.&£. quid fi rantum. fF.dclibcr.& pofthum. ) pollc ha> 
redcm ellcdclmcrc: idcft ha.Tcdcm non cxiftcre,pro- 
ipeut tcftamento fuo pcr dauoncm liibftituci,prjcfer 



timcuracriam per voltintatempollct filiusabftinere 
patris hxrcditate.Lnccellarijs.cuin limiLfTdc acquir. 
hxred. & per darionem fubftiruti vulgaris no vidccuc 
dafaalialtccnriafcabilinciidi quam illa,quam habe- 
bata prxtorc$.fcd his pcrmittit prxtor, Inftit.dc hx- 
rcd.qualii.&diftcrcnt. & Lncccllarijs . fEdcacquircn. 
hxrcilit. per quam non dcfiiiit clle fuus.I.fi filiiis, qui 
patri. ft.de vulg.&pupil.(ubftitut. vndequandopatcr 
fubftituitfilioifi noncritlvtrcs, vidctur fubftitucre 
in cafum imporcntix, & in cafura quo bcncficio Pr^ 
toris vclit abftiacrc , iuribus pr.callegatis , vt l.j. $.qui 
funt in potcftatc . ff. li quis omilla caufa tcftam. & pec 
hocconlbtnoncllevcrumqufiil pcr ditioncra fub- 
ftituci vulgarisvidcaturp.iccrhhum foccre dcnecct 
Tario voltintarium, quod probatur hacconfidcratio* 
nc: nam teftatorfublbrutum vtil^.ircm crcauic.quo 
magis,nonquominusccrtusfic aliquishxics cxtc- 
ftamcnto.Lvnica,in prindpio.Cdcciduc.tollcn & in 
princ. Inftit.dcvulgari.atfipcr dationein fubfticuti 
vulgaris viderctur filius fieri dc nccellatio voluiita- 
rius, iam minusccrrush2rcsdlc:t, quim anreaerar. 
fcd hoc dicerccft falltim. crgo /alfum cft criam dic©- 
tc, quofl pcr dacioncm vulgaris fub^htuti filiusde nc- 
cellarionatvolunrarius. Necobfbt d.l.;.$.fipro|>o' 
natur.quia loqiutur, quado quis eft iniHcucus & fub- 
ihcutus libimcc, quo in cafu poreft vcmrc qua via 
vult. Lrcciilarc. f.Titius . fr.ad Trcbd.fed nos loqui- 
murinco,quicftlubfticuru$aItcri inlhruto, &cum 
ibi tcftator lubftituat cundcm libiipli, non poreft in- 
tcUigi in cafiim impotentix-.quia fi non pollct cllc ha; 
re$cxinftirutione,nonpolIcteri.im cllc ex fubftitu- 
tionc, &ideo tunc vidcturin eius voluntatem con- 
fcrre , & ita hunc cextum declarat Bact. in Llulianus, 
in penult.oppoiit. (f. fiquis omilla caula telbm. nec 
ctiam obrtatd.l.dcbitor,quii ibi cft didio,quodain- 
modo , qux cft nota impropricraus . l.in fuis. if.dc li- 
bcr.&pollhum. 

Quartci moucnt\ir pcr tex.in Lfuusquoq^uc. $.fifi- 
lio, cum lc-quen.iuni^Lled fi condtrioni.ft.de h^rcd. 
inftitucn. in quibus IL habeturquod vbi filio inlhtu- 
to fub conditionc potcllariua , qux vlumo vitx fpiri- 
tu implcri non poterat.dacus cft fublhtiicus vulgaris: 
tuncli non implcccondirioncm, vcntrfubftitutusad 
hxreditarcmex fubftituuone. raodofic,fipcrvulg.i- 
rem fubftitutionem non edct fublata fuitas,ii.-qucrc- 
turquckl filius quiiinprimum conftarct, dum cftin 
aiflumoricndi.candicionemimplcri nonpolle, tunc 
cfticcrctur fuus hxrcs ab intclbto,cx 1. 1 a.tabuL & fic 
hxreditatcm tanqtiam fuus tranlmifilTctad fuos, ex- 
clufi) fublhcucu . L fin. ff. dc condir. inftir. fcd confo- 
qucns cft blfum,vc fiipra dic^um fuiccrgo falfum cft 
eriam anreccdcns, & lic quod vulgaris fublhcutio 
non tollatfuiratcm. 

Vcrum& huic rationi , feu Iiis II. rcfponderur , & 
decbrarur \tcr <LLfi.nam fi filius inftitiirns fir lubcon 
dirfoiic porclbriua, qiu* vlrimo virx fpiritu cxpleti 
poirit , & habucrit fublhtiitum : tuuc licct fiiitas non 
tollatur,tamcn impcdicur quicqu.im opcrari.quucx 
tdiimcnro luus hxrcs cfte non potcft pioptcr pcden 
tiam coriditionis, nequcab intclbto proptcrpcndai 
liam tclbmcnti. Lqii.iindtu . ri.dc.icq.hxrcd. crgo a» 
cafu fuitas non tollitur, lcd tcj>uraliter tm impcditur. 
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pcquo (cqninir , qnoH (1 filiiu illc non habcrct fuita- 
lcm, aiius vircutc in vjtinio vitx (piritu hxrcs cilc no 
polTct, longc minus iurcaditionis in vltimo vitx fpiri 
fu cxiftcns harrcs ficri |>oncr, iicq; runcpradus inlbta 
tionis non expc^fcita niortc 61ij cuanclbcrct , locusq; 
ftatimficrct fubftituto, antc^filius pfrdcmortuu^ 
cljct. Vndc cum ibi dicarur,9> tubftiruto locus no fit , 
donccfiliusinflinitus pcrfcdc morcuus clIcr.pLinc 
iniclicxirlurifconfijlruscti filium non obflatcluNlt* 
nui vulgarisdationcfuitatcmfuam rcrinuillc: licq; (i 
pcr alium ca conditio inninitionis in vltimo ct filij vi 
ta-lpiritucxplctafuiilct, filiusillc flatim hxtcs lurc 
riiiiarisfirrcr,&:cxcIudcrcttirfublliturus.Etqii filius 
inlHmiiur fub coditionc potcftatiua, licct toilarar nc 
ccfliias , quia non implcndo conditioncm harrcs non 
crit,tfi liiicas non roilitur. ira probatur in Lconditio» 
ribus pupillus.fr.dccoiid.<Si:demon.qu.Tlcxloquicur 
in conditioncpotcrfatiua, qu^ vltimo vit.T (piricu im 
picri potclh&qua:nonp<Kefl,prouribididtSoci.& 
iiclicctpcrlubltirurioncm non firfubiara luicas , ta- 
mcn in iupiadiclis lcgibuspcr filiu liircdcm lub coa 
ditionc potcflauua inlbtutum non fit rranfmidio, 
qu.mdo habct fubllitutum . d.l apud luhanum . ifldc 
h.Trcd.inflir. iundtagiof in vcrbo,hirc$ . Si ratio cil , 
quia pcr illam condirioncm impcditur ctfccihis fui ta 
tis,nam hxrcscflcnon potcfl cx tcllamcnroproptcr 
pcndcntiam conditionis, & ncquc ab intcllato pro- 
ptcrpcndcntiamtdbmcnti.d.l.quamdm. vndccum 
proptcrnon adimplcincnrum conditioniscx volun- 
tatc tcftatoris admirti dcbcat fubflitutus, non mi« 
rum cfl,fi ccllat tranfmillio. 

Quinto moucn tur pcr tcx.in I.& fi finc, $.fcil quod 
Papinianus . f!!de minor. vbi li filius minor inllirutus 
hxrcs fcabitincat,fit locus fubilimco viilgari, & ii po 
ftca filius, quia minor rcltituatur in inicgrum aducr- 
fiis abllcnlionem quam fccit, foliim acquint vtilcs 
adioncs,quia dircc^.T rcmancnt .afftx.T oliibus lubAi- 
ftituti , qui fcmcl ell cffcttus h.Tres , vndc non potcll 
amplius ddincrc cllc h^rcs. modo lic,li per vulgarcm 
fublloncm non tollcrcmr fuicas.filiusibi rcmanlillct 
fuus, & fic faitcm nudo nomine lixres.l.gcncraliter.f. 
fcd & (iquis.lf dc fidcicom.libcrt. & in l.i.$.fcd li fint 
fui . tF. ad Tcrtull. crgo non fuiircnr ncccliarix vtilcf 
adioncs. I.fi hxrcs inftinitus. fCad Trcbcl. Scdibi di- 
cirar , quod hxres (olum .icquirit vtiics adhoncs , cr- 
po ibi apparcc pcr dacioucm vulgaris fubfticuci fuill^ 
liiblatam fiutatcm . 

Huic tcxcui ita indutflo riidcnir.qj licct ibi filiuj 
rcmancar fuiis non obftantc vulgari fubftiracionc: tii 
quiaibi fihusvlcra fubftitutioncm vulgarcmfcabfh- 
ruit ab h.xrcditatc patris, uira dircda pcr lalcm abfti 
ncntiamfuerunrencruaca, vtdicunt Dodorcsind.L 
(i filius,qui patn.fTdc vu]g.&pupil. &ncmagiseft vt 
fuicas abftcnrionc ndcatur ita debilitata , non autcm 
d.tcioncfubftituti: & idco fihus pcr rcftitutioncmin 
integrumhabctvtjlcsadlioncs. Nccobftatd-Lfi ha- 
rcs infticutus , quia loquitur , quando dircd^c rcaftii- 
munt vircs dc iurccommuni : fed in dido $.lcd quod 
Papinianus , iura dirn^ta reaflumunt vircs dc iurc 
(peci.ali j)cr bcncficinm rcftitutionis in intcgnim , 
quodcft dcbitiu5.1.dusmilitis.$. inihria milliis.01 
fietcftam.miiic 



Scxto moucntur pcr tex. in Lqui fundum . f qiii fi« 
Uum.rilKi lcg.Falcin. ibi , li filius antcquam patri lia.-* 
res exiftprct, nam filius non poHct non dlc harres pa- 
triiurc fuitacisftacim poft ciits mortcm,nili liiicas 
daiionefubllimti dlct fublaca.(-hiic tcxtui rdponde* 
tur,quia ii rcde infpicias, non agimr ibi de extftcnria 
fuihxrcdis, quxiurcfuitacisconcingat, qu.rqucro* 
uocabiiis cft pcr bcncficium abfbncndi i Pr^tore c6* 
ccftiim. d.LnccclIari js , fcd agirurdc cxiftcniia hzre* 
dis irrcuocabili , qux pcr immixtioncm contigit. Lfi- 
cut tnaior. Cdc rcpud.hxred. 

Scprimo, & vl timo aiijs omifTis.monenmr pcr rou 
in Lfi patronus tcftamcto.$.fi p.irToni fiUiis fTdc bon. 
libcr.vbi fiiius inftitutus,audatus ci\ vulgaris lubfti- 
tutus,potdlcx voiuntatc dlc hxrcs: ergonocft liiui, 
quia liocra cft voluntas . Lnon quicquid . ft. dc iudic. 
cum iimihbus. 

Huic tcxrui rcfpondetunibi non dicinir.quod per 
darioncm fubftituri fihusex voluntatc p.-icris polltc 
hzrcs dleddincre , fcd qu6d volunracc patris hxrcs 
poccrit cxillcrc . 

Exibpradidisvidcs communcm opinioncmnut 
Ja ncclcgc.nccraiionc nici, cuicommodcrcfpondc» 
nnonpolfit.&idcoaiccracftopinio fupcriori con- 
rraria , (cilicctquod pcrdarioncm vulgaris fubfticati 
non tollatur cxiftenria luir.iris^ilk hTinc opinioncm tc 
ncnc Hald.An^c. Cliriftophoius dc Caftcilionibus, 
Pau.dc Caft. & Raphaei in Lli fiUus hxres.Cdc iib. 8C 
pofth. Fulg.Pau.dc Caft.& Bcnedidtdc Piumbt.in Lfi 
hratris.C. dc iu.dchbcr. Ang.in Lfipatcr.C.dcinrtir. 
& f ubiUc. in j.fuus quoque.$.fi. 8c in l.iam dubitari.fl*. 
dc hxrcd. inftit. Ang.& Roman. in Lapud luiianum . 
fidcm luiianus . rt..id Trcbcl. Baid. & Ang.in l.qui in 
aliena.<j.intcrdum. ft!dc acquir.h.Tred. Bald.inLPapi- 
nianus.^ quarta.fr.dc inofHc.teftam.& hanc dlc com- 
muncm (entcntiam Modcmorum firmat Cuman. in 
d.Lfifilius,& Alciat.ind.l.fi fihus, quipatr1.num.40. 
&iuncopinioncmiequinir Cora(Ihb.j. miiccilane. 
cap.i.& mouenrur ifti ex pluribus. 

Primo pcr tcx.in LP.ipinianus.$.quarr.i.ad fin.fr.de 
inoffi. tcftamcn. com i contrario (cnfii inducendo ia 
vcrbis :llis,nifi fortchic fiiius , &c. Ex quibus eiicitar 
tcftatorcmvulgarifcr (ubftitucndo filio cmandpato 
dediflciiccnriam abftincndi,crgocontrarium innuic 
tcxtu.'. lile in filio in poteftate. 

Huictcxrui refpondctur,qu6d no eft vcrum^qucxl 
eortfpccluvulgaritcr tcftator ("ubftitucrit.idcfl, vi 
habcrctliccnriam.ibftincndi,quoniam vcluti inco- 
gnitus dc iurc duili ilLim omnino habcbac, argum.$. 
emandpari , lnftit.dc h-Trcd. qux ab inteft. dcfcr. fed 
fiibftiniit , vt habcrct filium , qucm conucnirc pollct 
pro fua lccitima conlcqucnda . 

Secund^» moucnrur pcr tcx.in Lfi (olus, in princfn 
dcacqiiir. li.Trcd.vbivniuerlaliccr inftituto fiiit da- 
tus liibftiratus vulgarisinrcccrta, &inrcliquonul- 
luscft damsiubftitums: ccrtcinillare,inqua habet 
fubftitutum vuigarem, non habctliccnriamabftincn 
di,&licdatio vutg.irislubftiratiin ilbparcc nonfa- 
dt h.vrcdcm votunrarium. 

Huictcxtuirdjjondctur, qutSd ibi inftitunis crat 
*xfrancus,fecundam I^ar.in Llutianus,in vitxjppofit 
ff. fi quis omil. cau. tdlaro. & non mirum fi ibi illud 

in 
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inealcgcdifponitur, <]uiafiinftitutiisihi pollctpnr- 
tcraaccipcrc&aliam rcpudiarc. in tjua haoct fublli. 
tutum,polIcrc6tingerc, quod teftatordcccdcret pro 
partc tclbtiis, & pro partc intcibtus, fi podca fnbfti- 
tutus noUct i!lam partcm acceptarc, in quadllublh- 
tucus, quod dlct contra L iusnoUrum non paritur.fT. 
dc rci^. iiir. cll ctiam alia ratio, in totiim , quando cft 
vniucrfalitcr inAitntusrcprficntatpcrlbnamdcrun- 
Auth.dc iurciuran. amoricn. }>rar(U. crqo par- 
tcm .icccprindo nonpotcll altcram repudiarc, quia 
lcx multum pro incoiiucnicnti habct, quod illa pcrlb 
naqux ccpr;lentaiadl in h.Treditatc rcpr^fentctur 
pro partc untum, Si pro partc non. & idco lct^isbtor 
introduxir,qu6dpcraditioncniparti$inqii.intumpo 
tcftadinadcuntcm vidcaturelle adirum deipfa h«>- 
rcdiutc.l.li.cx allc, &I.i,ffdcacq.hxrcd.&;citratio, 
quia h(jrcditas non cft hircdis antcqu.» adcat,& idco 
non jx)tcll cam fcinderc, Bar.in d.l. i. 

Tcrtio moucntur pcr tcx. in LLucius. fTdc vul{». & 
pupilL iahd. vbi dicitur, qu6d fi (ilius infnns inlliiii- 
tos dcccdat h^roditatcnon adiia,illam tntnfmirtit ad 
matrcm acclu(b illo, qui perrcciprocam (ubftitutio- 
ncm vulgaritcr fibi fucrat fubftitutus,crgo patet non 
dlc (ublaLtam fuitatan . 

Huic textui rc(pondctur.nam ibi adita fiiit harrcdi 
tas, vt ibi glo(. in verfi. poftca dicit , quod cllc potuic 
turorcauc iudiceintmicnicntc, iux.Lliin(unti. Cde 
inrc ddibcr. & iu fatcri eft necellc, cum ibi tradletiir 
dc pupilLin lubditutione, .ad cuius cllcntiam hf rcdi- 
tatts aditio reqiiirimr, d.Liam hoc iurc . 

Qiiano moucnturpcr tci.in Lquod fi minor.$.Sof 
uola.tf.dc minor.vbi mio iniWruto ftii t datus fubftirit 
tiis vulgari.s& tamen tcxtus didt, quod (I (ilius infti- 
tutusomilit, vcl rcpudiauit, Scc mod6nc,omitrcrc 
eft (uorum, DaKiin Llin.C.dc rcpud. iixred.ci^o tci^- 
tus illc vulc , quod (ubftitucio viugacis non touac fui< 
cacem,alias (i concrarium vcllct, dixillet, rc^iudiauii* 
&nonomilit. r .' v 

Huicccxtuiitainducbo rcfpondctur: nam vcrbil, 
omidc , incclliqitur cur(u tcmpons , &pcr ncgLgcn- 
tiam in non adcundo , quod cos^iit etiam extraneo, 
vt eft tcx.in Lj. J.fi.flTvt in polIdLlcgat.abftinere autc, 
benccft propric(uorum,& rcpudiarccxtrancorum, 
In(Ut.dcl)a:red.quali t.& difFcrcnt. 

Qijint6 moucntur pcr rcxan $.fcd & hocprxfcnti, 
Auth.dc (anctil.cpilc.vbi lilius inftitutus,liabcn$ liib« 
flicu tum vulgarcm , didmr pu re in(Htucus :crgo non 
eflverumquod dicaturinftirutus fubconditionc, (i 
Toluerit: & quod ifto modo cfticiatur dc ncccda- 
rio \<oluncarius . 

Huic tcxtui rcfpondctur , quod non loquiturde 
fubftmmonc^-ulgari , fcddclubftitutionefidcicom- 
midoria patct,quia tcxtus dicit onera eos fubftitutio 
ne, & fubftitucio vulgaris no cft onus. Lfi pofthumus. 
Ji.qiicHi vulgo,& ibi Pau.dc Caftro, & Alcxan.notant. 
fildchbcr.&pofthum. fcd liibftirutio fidcicommifta- 
ria bchc cft onus & t;raujmcn.Lcohxrcdi.$.aim fili^. 
fTtlc vulg.& pupill.iubuit. Prxtcrca dato & non con- 
Cdlb,qu6d iJlc tcx. loqucrcturm fubfticucione vulga 
ri, tamcnnonoblbt, quiafiliusiprincipiofuitpur^ 
infticutus, quamuis habeat fubllitutum vulgarcm, 
qaia ipfi inllitu tioni nulla adicda fuit conditio , fcd 



fuit fiCa purc,& fimplicircr: Cn{ perdarioncm vulga 
risfubftiruti bcncfibi dara fuitliccntia abftincndj, 
quia fubfticuiio ip(aintciligicur, fi inftitunisnoluc- 
rit.autnon potuciitdlch.rrcs.l.cnm proponas.C.dc 
hxr.inftit. &pcr hoc (uitas fublau vidctur. 

Sext6&vltim6alijsomi(Tis, quibus (acilcrcfpon- 
dctur, moucnturpcrtcxruminL fin. ffldccondit.iii- 
ftir. vbi dicitur , quf)d li filius fuir inftitutus (iibcon- 
ditioncpotcfbtiua, quxvltimo \itarfpirituimplcri 
pot, &cincposfucrit VHtgaritcTlubftituras, (i hliiisl 
dcccdatconditionc non implcta.lubrdtutus nunqua 
admittitur,donec filius perfcdc mortuus fucrit. hoc 
(bntctextus iftc (icinducitur : fi verii cdct quod per 
dationc vulearis fubftiruti tuiras tollcrcE , lcqucrcuir 
quod no cflct expccland.i filij mors pcr fublbmtu,cu 
ncposfubftitutus fiiillct admilltiscti.i in vira filij fta- 
tim cum incipcrct mori: quia ninc Iic^r conditio im» 
plcretur pcr alium , co adhuc vincntc , tamen in vlti- 
mo vitx(pirira,cumdcfidat voluntas, non potcfthc- 
rcditas adiri.l.fi.&ibi gL frqiiando dics lctjari ccd. (cd 
confequcnseft falfum , quiacft e:[|>edanda mors fili; 
adhocvt neposlubftitunis admirtatur ,aim adhuc 
co viuentefuush.-ercs cflicipoflit in mortis articulo, 
cum per alium conditio rarionc fuiratis adimplcri 
pofTit. d.Lfi. crgof.ilfumcft criamantcccdcns, &(ic 
quod pcr vulgarcm (iibftitutioncm totbtur fuitas. 

Cctcrum&huicrcxnii rcfpondcrar,qu6ti loqui- 
tnr in filio inftinito fub condirionc potdbtiua , quo 
cafu pcndenrccondirionc didrar fu(pcn(afuiras, li« 
c^t non in tonim fubb». 1. iam dubiuri , & l.Cornc- 
lius-ffidc harrcd.inftitucn.&L condirionibus.ff.dcc»* 
dir. &demon.&noutBar.in Lfi filius.qui patrj. ff.dc 
vulg.&pupill.fubftic.vndecum in d.l.fin.filius inftitu 
tusiit primofub condirione potcftariua, pcrquam 
fuitascftiufpcnfa &non (ublata, noncftdiccndum, 
quo<-i inrcrim tollatur pcr fubftiturioncm vulgarcm, 
cumfimusin dubiamentc rdbtoris, an fcilicccvo» 
lucrirponus fufpendcrcq rollere: & in dubiodicedu 
cft q» volueri r po riu s fu (pcn dcrc, & hoc cx dupl id ra» 
rionc:& primcXquiacu prinx) appircac 9» volucric ("u 
fpcndcrc&non collerc, non cft ccn(<:ndum qu^d ce- 
(bcor volucric (c poftea incontincnti corrigcrc. I.non 
adca.ff.dccondit.&demonft.Sccund6,quia in dubio 
fit interprenrio , prout cft fauorabilius fili;s , Bold.in 
auth.hocintcrlibros. C.dctcfta.(c«i m.igis fauorabi- 
le cftfilijs,qu6d (ufpcdatur.quam tollatiir: ergo Uxc 
interprcratio cft fadcnda.n crgo tdbtor voluit fafvc 
dcre fuitatcm, donccimplcrcturcondirio, &condi- 
(iopoteracimpteri in punCto mortis, igitur (cmper 
verumeft conditioncm pollc impleriin vlrimovirz 
fpiritu,&immediatc fihum cfhci h.rrciiem:&idco 
lubftituras ibinon admittitur, nili poftmortcmfi- 
lij.fcdcommunis opinio& noftra quxltioloquinir 
in filio purc& fimplicitcr inftiruro , & cui vulgarircr 
fuit fti<fb (ubftiratio, & lic (iint diucrli caliis, & adcft 
diucrfa rario,prout fupra dichim fuit,crgo non tcnct 
ilLitio,&perconfcqucnsd.Lfi non ob(bt. 

Exantedidtis vidcs nranquc qu.iftioncm difpu- 
nndodcfcndipo(Tc,&Iicct in hacquxftiunefintno- 
nullx alix opinioncs , vt habctur per bf in d.l.fi filitis 
hxic$,ramcn nondf rcccdcndum apriori & com- 
muniopinionc, quim cgo probo iiac rocione. Filius 
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<!icitur fuiis &.' ncccdarius, Si quotl pcr dationcm vul 
garis fubftjtiui tollaiur ncceflitas, probatur fubilicur 
tio vulgans fiMfla filio pcr hi'C vcrbaji Ivrrcs non crit 
fiar, opcratur, qu6<linftitutiodicaturfa\it»i'ubcon- 
traria conditioncidcft ii fuus volucrit cllc hzrcs.l.aii 

aiiando, & l.quibusiiicbus.$.quidain.<r.dccondit.& 
emunll.& Lvcrbxlfdc cond.inlhr. qux vcrba in fuo 
iniportant conditioncm. 1. iamdubuari,&LGornc- 
liu$.ft!dc hxrcd.mlb.mod6 lic: Hlius ncccllariiu idco 
<{icitur,quia omnino,liuc vvhc.liuc nolit,tam ab intc 
ftato,quam c.x tcftamcntocxlegc 1 1. tabuLuum lia> 
res fic.^.fui, lnllit.dc liarrcd. qualit. & diHcrcn. fcd pcr 
dationcm vuli^aris fubllicuti cx ncccllario cfticitur 
voluntarius, quia no omnino, fiuc vclii,fiue noht, cf- 
iicicur hxrcs, vt fupradiit>u fiiit, &;probaturin d.Lia 
dubuari. ergopcr dationcm vulgaris fubftituii fuic 
^ubbtanccciGtas. 

Et quod ctiam pcr dationcm vulgaris fubftituti 
tollaturfuitas,probaturhocfundamauo.fihu$jdco 
fuus dicitur,quia cft domcfticus hxrc$,& cius virtute 
(lominusviuapat|icdf,& iiiciim dominiu moctuo 
|)atrcconriniutur, ncccft nccciCuria lurralttatispa- 
tcrnx aditio. d.$.fui. & hinc cft, quod mors Ncris no 
adijcit filio dominium.fcd fuluin prvllat admituftra 
tioncm bononim,qua viuopaticnonliabcbat. 1 in 
fuis.ftldelibcr. & pofthum.iSc ninccft, fccundu Aiig. 
in rcpetitiniicd.l. in luis ,qu(K{fuicas , cftquoddain 
ius iiitellcchialcdirc«5lum , proptcr patrum pocclU- 
tcm quondam dominij bonorumalccudcncium con 
tinuatiuncid fuccellbrcs proximospoft moric iin- 
tncdiatcinduccns.Hisftantibus , probaturlupradi- 
«fbopinio: nam fi vcrum cilct , quod per dacioncm 
vulgans rubftituri fuitas non tollcrctur, fcqucrctur, 
quod filius clktdoindlicus h^rcs, &qu6d ui cum nu 
obftancc fubfticutionc continuarctur dorainium , Sc 
lioc iinmcdiatc polt mortcm patns induccrctur, nec 
cllctncccllariahfrcduatis patcrii.r aditio, & mors 
^arris folumfilio bonorum adminiitrationemnrx- 
liarct:(cd confcquciis cll falfuin, quia nroptcr fublii- 
tutioncmfiho facbim, inltmuio cciilctur faC^a fub 
concraria condi cione , fi volueric ellc hxrcs , vt fupra 
dicluin fiiit,qux vcrba in fuoimportantcondjtione» 
Si idco hoc in cafu antc fux voluntatis dcckrationc» 
filius non dicicur domcfticus hxrcs,& in cuin immc- 
diatcpoft mortcm patru non concinuacur dominiu, 
& cft iicccdaria hi-rcduacis paccnif adicio, vc proba- 
lur in d.Liam dubicari. &argiim- Lccdcrc dicm. Jf.de 
vcrbo.lignific.crgo falibm dl ctiam anceccdcns,& lic 
quod pcr dationcm vulgaris fubftituti non coilacur 
cxiftcntia fuitatis. ^ 

Nec obftat li dixcris, qut^d licct inftituttocclcatur 
feifia fubcontrariaconchtionc idcrt li potucrit, aut 
volucric cllc h.rrcs, & pcr hoc ccnlcacur pcr ccllatorc 
dacamfiuilcliccnciam filioabftincndi : tamen hfcli- 
ccncia iatclligitur nondciurcciuili, fcddciurcprf- 
torio, iuxta $.fcd his pcrmitticpr.rtor , Inftit. dcnxr. 
<jualit.& dificrcn.& lic no cft vcrum pcr patrcm fuiC- 
(conlinatum laccrc fibumdcncccllario voluntariu, 
im6 nulhbircpcnturcxprcirumillamabftincndi fa- 
cultatcm poflc conctxh pcr pacrcmfamihas: quia rc- 
ipondctur,qurKl im6 cx vcrois tcftatoris ctiain dc lu- 
f c ciuili potcft dari liccntia ablt ncndi,vt probatur in 
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d.l.vcrba.cum funihbus.& hinc cft.quod fi fiUus hoe 
in cafu abftincat, in totum dcllnit cllc lixrcs.Lin fub» 
ftitutionc, iundiaglof. ff. dc vulgari&pupill.fubfti& 
&quodincalanoftrodata litliccntiadciurc ciuili» 
& non dciurc prxtono, probatur cx antcdida ri» 
tione,& in dida Liam dubitari, & nulia dl circa hoc 
difticulcas. 

2 Supradikla comunisfopinin dcclaraturpluribos 
raodis:& prim6, vt non proccdat in vulgari tadta co 
tenca fub cxprclla pupillari: namiftataaca Niilgaris 
non colht fuitacan , Bar.in LGallus. $.&quid fi tantu» 
num.6.ft".dc libcr.& poftlium.qucm fcquunrur Alcx. 
num. 5.& lal.num. f 4. in d.Lfi nlius hxres.ft! dc libcr. 
& pofthu.Bal.in Lcum propon.is. Cdc hxr. inlhcucn. 
Guihcl.de Bcncdic in c.Roinutius , dc tcilam.in vcr« 
bo,morruo icaque,num. i p^.Scgiuain Lj.$.fi.nnm. 
1 4p.t{idc Ubcr.&poftlium.&io Lcolixrcdi. <l).cum fi- 
Iix,nuin.6 1 .& num. lyc.tTdc vulg.& pupill. & Soci. 
indl.j.fub num.47.ftlcodcm.&lurcdtcomiminis& 
rcccpuScribcntium lcntcntia, quxprobatur lucra 
tioiic, quia iKt cxiftcntiam fm h^rcdis confirmancut 
tabuLc pupiilarcs abfqucco, quodaliccr adcacurhx* 
rcduas cx patcrno.l.Iulianus , & Lfilius , qtii fc patcr- 
na.lIidcaL-quir.hxrcd.&Lfi filius,qui patnilAicvulgi 
&pupilLfubftit. 

j HmccxiftadccUrationcinferrur, t<|u6dcumve» 
nicns cx iurc accrcfccndi ccnfcatur radic fubftitutus. 
1. h Titio&M9uio.$.Iulianus.fraiclcg.2.pcriliam ta? 
dtamvulgarcmnon tolUturfuitas, proarccncntlan 
in d.Lfi fihus h.vrcs, num. 54. &Soci.in d. Lj. fub nu- 
me.47.in vctf ItcundoUmita. Vcrum animaducrus: 
qiiia fi fcqui voluraus comuncs traditioncs inditTcrc.* 
tcr,ifta conclulio no cft vcra: communis cnim cft opi 

4 nio, tquod dacio cohxrcdis cxrrand, coUic cxiftcntia 
fuitacis.quamopinioncm tcncntiaco.de Arcna, BaL 
Soci.Aiig.Imob,Pau.dcCaftio,Arct.Alcx.&.ilijconi 
munitcr in d.Lh fihus, qui patrt.L}>'n.Bart.Iacobusde 
Arena, Ang.ImoLi, & Alex.tnl.apudlulianiun. $.ide 
luUanus.ft^ad Trcbcll. Bald. & Salyc. in Lquidam clo- 
gio.Cde iurcdclibcr.Cyn.inLi. Cdctcftam. tucda» 
& tnLprccibus,in matcriavulgaris lubibrutioms. C 
dc impub.&alijs l'ubftit.Dyn.in 1. j.fT.dc acq.lixr.Gui- 
UcLde Bcncdic. in d.c. Rainutius , in vcrbo, morttio 
iraque,cl 2.num.7.&ruri'usibidcm, num.ioS.&eft 
communis opinio , (ccundii Corneum in 1. 5 . nii. 1 o. 
&inl.cumantiquioribus.Cdciurcdclibcr. &inLfi. 
Cxic rcpud. hxrcd. & fccundum I.if in d.L 5 . in d.Lin 
fuis,& in d.L fi.Cdc rcpud. h.Trcd. & fccundum Mai- 
nerium in Linuito,num.(i. ft'iic rcg.iur. & idco ii hac 
coinmunem opinioncm fcqui voluraus , diccndum 
crt liipradidiam iUationcm locum habcrc in non dc- 
pcndcntibus iinmcdiatccx tcftaincnto, quoin cafil 
pcrdationcm cohxrcdiscxcranci non toUitiircxiftc- 
ria fuitaris , Dodtorcs in antcdictis lods , & probanic 
in Lli fratris. Cdc iurc dclibcr.& dicas habcrc locum 
in alijs ca(ibus,in quibus pcr dadoncm coh.Trcdis no 
toUitur f iii tas, de quibus nat)Ctur pcr Aicx. & aUos in 
d.$.idcm lulianus. 

f Hi ric etiain t cx (iipraditla dcclaradone infcrcur, 
quod vu!g.-iris fubrticuuo in cafum impocentix fadla 
non toUit hiitatcm , in cahim voluntahs ad qucm fic 
cxtcnfio , vc iii d. L Gallus. §.2c qiud fi cancum. vtii ica 

tcacc 
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cenet Bar. quem fcquunnir. Bald. in 1. cum proponas< 
C.dclu:rcrl.inlht. ImoLiin l.i.im ciubitari,&'inLh pa 
tcrfamilias.tr.(lc Ivcrcci mthr. Alex. & laf.num. j y.m 
«1.1.1! hiius liarres.Alcia.in d.Lii hlius, qui patn.nu.40. 
GuiiicL de Bcnedic. m d.c.Kainutius, Soci.in dJ.;. 
fubd.num 47.&iu:cefl communis «^rcccptaScri» 
bcntium lcntctia.qur conclulio probatur in i.fi.C.dc 
inltit. &rubllit. Cubcondir. fad. fcaindum vnum in« 
lcUedum , (Sl probatur en.-im liacratione:namlicut 
taciu \i1lgari5 fub exprciia pupillaricontcnu non 
toilic ruitatcm, itactiam ncc illa tacita x^ulgaris , quae 
continctur pcr cxtcnlioncm. 

Supradida f priraa dcclaratio procedit in Tulgart 
omninotacita, proutcflilla.quz contincturfubcx* 
prcliapupillari.&noninvulgjri, quxraltcm cdcx- 
prcllavcrbisgcncralibus, proutcllillaqu c contine- 
turlub brcuiloqualubltitucione, namiftacoiliccxi- 
ftcnciam raicans,prout tcncnt Imola, Alcxan.& lal.in 
d.Lti 6I1US li;crcs , 6i in LLucius. H. dc vulgx & pupili. 
rubItic.Ioan.dc Monte Spcrcllo in Lli fratris.Cdc lu- 
rcddibcr.Soci. ind.Lj.&Ant^. inconli. 1 fi.&ratio 
cft, quia rcci proca lublbcutio faiiia pcr ilia vcrba, vos 
tmiiccm fubltituo , vcrbisgcncralibus&depropric- 
tatc vcrborum continct vuigarcm Aibftitutioncm 
& pupiUarcm. & hinc cft , quud liccc cacitapupiliaris 
tnatccm nonexcludat,cij patcr, dc teftam.in 6.uroe 
hxc pupilLiris, qu? continctur lub liac rcciproca (iib- 
ftitutionccam cxdudit. d.l.Lucius. Icd vulgaris lub- 
fticutio , quando prtKcdit cx cxprclla voluntate cdhH 
toris,qiiarcx vcrborum proprictatcchcitur, nim tijc 
capuc impotcntix & noluntatis compi chcndat.toilit 
cxiftcntiam luitatis , prout fupradiximus : crgo codc 
modo vult^ans , qux lub rcdproca tontinctur , cum 
proccdac cx cxprclLi tdhitoris voluntatc, quzcx pro- 
phctarc verborum eUdtur, & cum um caput nolun- 
tatis,quamim p>orcn tix capur coraprehcndat , dcbct 
exillcntiam luitatis tollcrc&itadlcondudcndura, 
licitcotrarium tcncant Ani;.in i.Papmianus. $.quar- 
ta.fCdc inoftic cdlam. & Raphacl Cum. Guii.& l*au. 
dc Cartro in d.Lfi iilius hzrcs . Ncc obllat tU.Luaus, 
pcr quam ipli moucncur , quia rdpondcas , prout rc- 
fponlum fuitin fupcriori quxftionc pnnapah. 

dcclaratio,t«m proccdat ctiam in vulgari fulv 
ftitutioncquar fub compcndiofa fubltitutionccom- 
prchenditur , conciufiuc proccdcdo dicas quod non, 
nam pcriliam vuigarcm non toliitur cxiftcntia luiu 
tis, provcccncnt Ang.ind.L Papinianus . quarta, 
PauuicCaltio, Alcx. tluman.& lafincLL li lilius Ivi- 
rcs.GuiLdcBcncdic.in d.c.Rainutiu$, num.io^ So- 
ci.in d.Lj.fub num.47.vcrli.feptim61imita,Scgurain 
Lj. ffin.num.i |o. fr.dcliber.&pofthum.& Ang.in 
conlL i5i.&raiiocft,quia compcndiofa compre- 
hedit nedum vulgarcm, lcd cciam fidcicommillaria, 
vcccnentomncsind.Lpredbus. &ind. cRainurius, 
cum limiLfedqujndo vltra vulgarcm fubftitutum 
fuitinfupcrdatusfidcicommillariusfubftitucus, tiic 
vulgans lubtticutus non toliit cxiftcntiam fuitacis, 
quia com mnc inlticutus poftiiinuituscogiad inlla- 
lum fidcicommiHarij adirc. L non luftam , cum gloC 
C. ad TrcbcU. idco nonvidctura tdlatorc concclla 
Ikentia abltinendi,prout infta videbimus. Ergo vul- 
^arisiibL,qux comprchenditur fub compcndio{a,no 



toUic fuitatis cxiftc-nfiam , cx quo cogi potcft hxres 
pcr fidcicomillarium ad adcundum: & ita cft conciu- 
dcndum, iiccccotranum tcncat ImolaincLL li hlius 
iurres . & idcm proccdic 1 n brcuiinqua , quando cum 
eaadmixfacftcompcndiola:vcquiadixcrir, qaando- 
cunqucdcccilchnt.eos iniiiccm (tibltiruo. & non mi 
mm, quia hocincafu mihuc racio fupradicla, & ica 
ccnct Aleicao. in fi. in dJ.li Hhus hxrcs , & cft vcrilli- 
maconciulio. 

8 SeaindoprincipaliccrK«pradi<3acoramunisc6- 
duiio dcclaratur non proccdcrc, quado vulgaris ftib- 
Ititdtiofit tantumin fuiucc, noratuncca nontolht 
fuiiatis cxillenciam,Oar.in d.$.& (|iiid li untum, & in 
i.i.& ibi Sod. fub num. 47 Jn vcrlic quintohmita.fE 
eodcm, Bar. Alcx.& ali j in I. li matcr. i.fi.ff.dc vulgari* 
GaUid.dc Baicd.in d.c.Rainutius, in vcrbo, morciio 
inquc num. 1 9 f . Alcx.& Lif in d.Lli filius hxrcs. 8t 
hxc cft com m un I s opi n io, q ux probamr pcr d. 1.G al- 
lus.$.nuncdclcgc, iunCto $.ctiam li parentc, in vcrlL 
& bcnc verba fc habcnc £ dc liber. & pofthu m. & r»« 
nocft, quiacalisfubftirutio cor !incaiu,quo 
filius moriaturin vitapxtris, viu — nonpoccft, 9» 
dau lit liccntizabltinendi co calu.qno adu-c non po- 
tdt,qnia non dici lur noUc , qut vdlc non potcft.l. p»« 
tcr Scucrinam, la h.pnn. fr.dc condit. & dcmaijih& 
in Leiuseft noUc.fl.dcregJur.l*rxtcrca tahs fublticu..> 
tio concipimr in dcfirCtum fiuutis , lcUicci in calit 
quo filius cxeat dc medio in vica , & dciinac elle luus: 
ergo noneilintentio patris cam colicre , imo potius» 
^ pcr cxiftcniiam fuiha-rcdis irriufiac fubltimtio. 

5? Tcrtiodcclaraturnon proccdcre, fquando hlius 
iapluribus portionibus eilcc h^ rcs inltiiufus& in al-i 
ccra tantum, vcl quibufdam , non tamcn in omnibus 
iiabcrctfubititucum: tunccnim fmtasnocollerctur, 
knob in d.l.apud Iuhanum.$.ldc luiianus. tf. ad Trc 
bcILGuiUcLdcBenodic. in iLcRainutius, num. 1 96. 
Pau.dc Caliro m d.Lli hlius hxrcs, & Soci.in d.l.j.fub 
num.47.in vcrfi. ociiauo limirx & h.rc cft communis 
opiniu,quxprobaturpcrLli lolus, inprincftldeaoq. 

I o lixr. t & ratio,quarc filius initicutus in plurii>iu par- 
tibus li vnam acceptct,ahcram non pollct rcpudiare, 
Iic^tin ca habeat fubftitucum.fecundum Pau.dc Ca- 
ftroicft, quia h^rcs non poccft diuiileretnam anceadi 
tionnnminime,quia nondl dotninus: necpoftca, 
quia eftcdus eft domi n us in cotu. Ncc dicattir,q uod 
inltitutusin plunbus partibusnonipfe, fcd tcliatoc 
diuidic,quiarcfpondctur , qiiod tunc tdlacor ccniir- 
turdiuilillc, quandoindiucrlisportionibus inftimit 
diucrfos, &tuncvnum finealteroadircpoicft.l.fer- 
uus quoqucpoft princft.dc lixred irillit.lcai$,quan- 
do inltituit eundem,quia diuilio portionum non oo' 
fcturfiidkicaufadiuidcndi hxrahutcm, fcdaliore» 
fpc<iu, licutdiuiliofun<ii,gr.i in-iculturf , 

rcmanctcvmt.atefundi.LCaius. I . ,.:.&iicdiui- 
lio fuit fadb per tcftatorcm pntiusgiat la dcmonlhra 
lionis,quim diuiiionisr&prop ' uiofublHtu- 
lum,tion vidcturdarclicc!Uiai.i .. . .-;idi, quiapcr 
hocccnfcretur ctiam dedille Uccntumdiuidendi ha 
rcdiratcm, quod iplc tcftator exprellc laccrcnon po- 
tcft, nifihxrcduaccmdiuidatin plures.quia lcgisdi- 
fpolirio cft quod hxccs aut totam capiat hxredita- 
(cm , aut tocam dcrchnquat. L|. & i.fLde acqnir.ho^ ' : 

rcd. 



r'D.AIexandri 

reci. quam iuris orHinationcm rcftator immutare 
non poteft, L nrmo potcft. ff. de lcg. j.fi crgo non po- 
tcft cxprefsc, igitur non potcft dici,quod tacit^ vidca 
turvoluilIc,(iandofublbcutum. 

1 1 Quarto (icclaratur non proccdere, tquandofub» 
ftitutus^iilgaris cftctiam fubftitutus pcr Hdcicom- 

■ milIum:naratuncn6tolliiurcxiftcntiafuitatis, Pau. 
de Caftro, Alcx.& Laf in d.l.li filius ha:rcs>Ang.Imola, 
& Soci. in d.L).nald.&: Rapiucl Fulguf.iii Lnon iufta, 
C.adTrcbcl. BaLin rcpct Lin fuis, in 6.q.fr.dclibcr.& 
pofthum.Guilicl.de Bcncdic.in d.c Rainutius, num. 
197. BaLinconfi.)^^. voLz.& Alcx. incunli.4.&in 
conli.7 i .voL i.Sc ratio eft, quia hocm calu non vido 
tur data licctiaabftincndi, cum cogi poilit pcc iidci« 
commilIarium,vtadcat,lcu vdit.fcu noiir.vt notaiur 
in L non tuftam. C ad TrcbclL 6i iti l.nara quuiL i. j. 
& in Lfadb. (.luiianus. Cad Trcbdi. & li data dlct li- 
centia abftinendi , no poilct cogi. 1.).$. li pro^wnatur. 
S.G quis omif cau.tcfta.&: hinc infcrtur pcr Bol.notan 
terind.Lnoniufta, ^fiin tcftamcto cllct illacLiuiula 
folita pcr notarios apponi, iciUcct, fublhtuit vulgari- 
tcr,pupilianter,&pcr hdcioommilliim , quod tunc 
cum noiv^^ideaturoataliccntiaablbtiaKii, fuitas upc 
ratur omncs fuos cfteidius . 8c licct Ang. in Ll^apinia' 
DUs.$.quatta.frdcinoftic.tdiaro. cuncludar, quodii- 
cet pcr lidcicommillariam iiibltitucioncmnon toila- 
tur cxiftcntia fuiatis. iuta umcn.$.li pater. ii'.ad Trc- 
bdLiamcn fubftitutus vulgaritcr Sc pcr lidcicommif 
iiim potcrt clij^crcqua via vdit i ucccdcre , an cx vui- 
gari,an cx fideicommiilaria. Lrecuiarc. $.TiDus. ft^ad 
TrcbclLvndcan collatur (uiras, pcndctcx Aituro nic- 
tu: quialilubftitutus adirc vult cx Hdciconiillo , lui- 
tas opcratur fuos eftc^us :ilver6exvuigari,& tunc 
tolli tur exiftcntia fuitaris.Tamc pcr lumc Angdi opi- 
nioncm nondlrcccdcndu alupcrioriopiniunc, qu^ 
eft communis Dodxirum fcntctixNec obftat Angdi 
conlidcratio,quiacum conlbt proptcr hdcicommil- 
(tim tcftatoris voluntatcm fuiiic, noUcdcnccellario 
hxrcdcm voiuncarium faccre, cum iixrcs vdit noht> 
cogi poilir lixrcditatcm adirc. &licct cuin fucrit etia 
vu^aritcrfubftitutns, pniricquaviavdit lucccdcrr, 
& hc ctiam ex vulgari fubfticutionc : tamcn pcr ttAz- 
torcm non fiiit facb hax vul^ans hibliitutio hac dc 
caufa, vt Ivrres liccnuamablhncndi habcrcr, cuin id 
in eiuspotcftatcnon (ir,lcd vtfibi inagtsabuniiAntcc 
prouidcrct, <5ccum non lit in potcftatc harrcdis ha:re< 
ditatcm rcpudiarc,cum li hdcicommillanus vult,pof 
fic Iwredcmcogcrc, diccndum dl ha;rciicm neccllit- 
rium hoc in calu clTcdium non cllc voluiitarium : 
nam,fi clFct voluiuarius,cogi 116 pollct. d.Lj. i.U pro- 
ponatur. & idco cgo pcr prxdicta non reccdo ^ com- 
muniopinione. 

XI Supradidatdcdaratio proccdit ctiam, quando 
lilius habct vnum llibfticutum vulgarcm , &alterum 
pcr fidcicommilliim , quia runc cogi potcft pcr fidd- 
commiflum, vtadcat: &hcnon videturd.italiccntia 
ablbncndi,cum vulgantcr fuhibtutus fitdatuscaiu, 
quo fidcicommilfum non habcret cflcduni , nam li- 
dcicomiflarius prxicrnir (ubftituto, prout fupra pcc 
nos cuclufum fuit,vbi vidcas , cum ciariilimc conftet 
de vcritatchuius condufiunis. 

I j Qiiinto dcclaratur non proccdcrc, t quando viJ- 
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garis fubftirutiodHccretur caduca, vt cllcf , ii fubltik 
cutus viuo tertatorcdcficcrct: nam tunc, cum lubdi» 
tutio non pcflTi t habcrc cftccVum , pcr cam cxiflcntia 
ruitotisnon toUcrctur, Bai.in Lll maccr. $».;.fl.dc vulg. 
&pupilL fubiiic.qucm (cquuntur GuilicL de Cun.ia 
flc.lliiinunusj&^crnan. Valquius m trad.dc(uccd£ 
crcat.hb. 5 . $. z i .n um. i «jS.qui niuucniur pcr ca,quc 
notatgloCind.$.).&: pcr id, quod tcnct idcm Bal(Lia 
1 4 l.fi fratri.s. C dc lurc ddibcr. vbi tcnct , t quod tunc 
dcmum pcr dationcm coh^rcdis cxtianci colhtur iut 
tas, quando tahs datiocoha-rcdisexrranci habuiteffe 
chiin , (ccus (i non . quam Baldi (cntciiti.mi lcquun- 
tur Pau.dc Caftro ibi,& in l.cum h.Trcditatc. (Ldc ac- 
quir.h.crcd. Ang. in L& li contra. ft'.dc \-ulg. & pupilL 
iubftic.&B.il.in Lcxdiiobusin finc.ft.codcm. Contr» 
fupradii^ dcdarationcm ccncc Imolain d.l.li matcr. 
$.). quc (cquuntur Alcx. in d. $.).IaL in d.L(i hiiiu h>« 
res, num.59.&Socin.in d.L).(ubnum.47.in\Tdid» 
dmoquartoLmita, vbidicithancopinioncm magii 
tutamcllc &moucnturhisratiunibus: &prim6,i^ 
cxri nChim cft rcuiuiiccrc non potdt L cuni mora , & 
Lli diucrfxGdc tranlad. crgocum pcr datiuncm vul 
garis (ubftituti cxnntfia lltimtas, nonpotcft dcmio 
diccium hal>crc, hcrt fubftituuohat caduca . Sccuno 
do moucntur , nam idco dando Milqarcm lubftitutu, 
toUirur cxiftctia (ui iixrcdis, quia filiusdrcudittono- 
iicer inliitutus, li hxrcs c(ic volucritlcum proponas. 
Cdc hxred.inftir.quxcoiiditio toliit (uitatcm.Lvcr- 
iia. (f. dc condit. inftit. itcm quia pcr ralc (ubihrutum 
videtur (ibi data licen tia ab(hn cdi. I.) .$.(i proponatur; 
ft.ficuis omida caufatcftam. (cdilta; rationcs miU» 
tont, ctiam fi dcmum lubibtutio cHcdum no habco 
crgo mihtaredcbet ctiam di('poiitio,&licqn6dtQl« 
latur cxilicncia fuitatis . Tcrci6 & vltim6 moucnturi 
i j t {^^°<^ dauoncm cohxrcdu actranei tollicurfoi* 
las^ eti.im ii datio coh^rcdis no iuibet cffcthim, pi«> 
ut rcncnt Ang.inLPapini.anus.$.qu.TXta.(r.dcino(fic: 
icftam. loan. dc imola in d.Lcx duubus , in h. Baldaa 
Lquidam dogio. C. dciuredchl>cr. Alcx.in d.L(i fra* 
tris, num.). Cdciurcdclibcr. Raphacl Cum.indi.£ 
liiius, qui ^atri,& lai.in d.Lli hhus hxrcs. quxcondn 
iio probatur pcc tex.in L(cd (i piupes.$.fili(}, verf idem 
eft.frdcvulgj&pupill.fccundumcommuncm&verii 
intdlccium.vbi probatur,qu6d quanniis coh^rcs ao 
adiuctiticamenndnconfirmanmr rabul^ pupillarcS 
pcrcxiftcntiam fui hxrcdis: & (Ic(i hoccftin dationc 
cohxrcdis cxtranci, crgo idcm indatiunc vulgatis 
iubniiuti. & pcr iianc vltimam rahoncm rcmouctut 
fundamcntum , pcrquod Bal. &ali) prima opinione 
tcncmt,& cgo ab hac poftcnuri opinionc no rcccdo. 
1 6 Scxto dcdatatur non proccderc, t quando fihul 
fuit (IiblHtums, & ipfcmct fuit hbi \ijgaritcr fubfti- 
tums, vdctiam pcrfidcicummilliim: tunc cnimnon 
tollimr fuitas,Alc.\an. & bf in d.L(i filius hxrcs,Soci. 
ind.l.j.in i2.1imitationc,&DAld.inl.;.inprimaoppO 
ficCdquis omiiIacau.tcftam. Hxcconciuhoproba^ 
lur pcr l.fin-f .j.fEdc vulg. & pupilL (■ubftitut.& Lj.jJ 
proponatur. li quis omif caiu tcftam. & ratio dik 
uia licct cx primo gradu non (it nccdfarius hxrcs 
e iurc ciuili , tamcn rcpudiatu primo giadu , &pcf 
iioc purificata conditionc (ubfhtntionis, hxrcs cft 
£iius , & nccdlarius cxlkundo gradu , argum. i. coo^ 

diuombus 
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Ationibasptipillus. ff. Hccondicio. & dcmonflratio. 
1 7 Scptimo (tcclaratiir non proct-Hcrc, tquando filio 
mllituto , ncpos cllct iimplicitcr vulgariccrfublbtu- 
xus, namtuncnonvidcturdata licentiaabflincndia 
tcftatorc&pcrconfcqucnsnon tolliturfuitas, Bal.& 
Ang.in d.l.j.ff. cod. Emanucl dcAcofta, in d.l.G2[lus. 
$.&c]uidri rantum, num.27.Gu1Iicl.dc Dcncdic.tnd. 
c. Rainutius.num. 1 98. & num.ioo.& hanc eandcm 
fcntcnriam prj lcntire vidcntur.Glor.& fiar.in d.l.Gal 
liis.$.quidamrecic.&moucnturpcrrcx.in l.lulianiis, 
in princ.ff fi quis omif cau. tcftam. Vcrum iftc tcxtus 
nou obflat,quia illud idco ibi cf}, quia fiierat infli tu- 
tus cxtrancu&,& fubfliturus filius hxrcdis: fcd nos lo- 
quimur in lilio inllituro, quo cafu «dcnir ccflator co 
gi tallc dc cafu quo voluir, non dc co, quod non poffit 
tiliuscllc horrcs, nc alias tciUtor cogitallc vidcacur 
decadiaducrfam filij fbrtunam conccrncntc , quod 
rcpugnat votoparentum. I. ilii quidcm. ffquod mct. 
cau. Etcum illc tcxtus non obftcc, idco contrariam 
opinioncm tcnctImo.in d.I.).qucm fcquirur ibi Soci. 
lubnum. 47. in i ^.limitarionc: &candcmopinionc 
fcquitur Alcx.in d.l.fi filius ha:rcs,in pcnult.col. verfL 
fcxto fallit. & mouentur per tcx. in d. I. fl filius hzres, 
fccundum communcm intcllcdhim, &cgo non recc- 
doabhac poftcrioriopinionc, cum ca ratio , quarc 
per danoncm fubflituti tollitur fuiras, liabcat locuni 
cciamincafu iflo, proutqiiihbctdiligcnsconfidera- 
rcpotcriccflbcncvcrum,quodquandorcftaror fub- 

I ftituillct ncpotcm proptcr confihum Galli, nc ratio- 

ncprj:tcritionis,fi viuo auo patcr morcrcrur, rumpe 
rctur rdfcimcntii , quod tunc cum fublHrutio fiat in 

I fuitacc non coUiccxillcntiam liiitatis, proutfupra in 

fecunilidcclarationc dixi. 
1 8 Odauo dcclaranir non proccdcre, t quando pcr 
repudiarioncm inflicuci vitiarcntur legaca, quod ac- 
ciaic, (^uando nominarim fucrunc reli(ffciabintcfla- 
to, <icquc non vidcnrur rcpctitaa fubfliruro, vcucr 
Pau.dc Caflro,&alios in I. Ii Tiao, & iM^uio.^.Iulia- 
nus,&in l.CcIfus.$.quodalicuius.ir.dcleg.z.per om- 
ncs in Llicct Impcracor. fl. dc lcg.j. per Barc. & onmcs 
in l.rcconiuncH. £delcg. j A per Corn.poll ahos,in 
l.no iuflam.Q.idTrcbcII. nam runc non toUicur cxi- 
Acntia fuicacis, Ualiiin l.j. in priniaoppofitionc. C. fi 
quis omifla caufa tcflam. GuiL dc Bened. in d.cRai- 
nuiius, num.i 99.Alcx.in fcptimafallentia, laf.num. 
5 S.& Arccin d. I.fi Elius iia.-rc$, & Soci.in d.Lj.fub nu 
me.47.invcrli.vndecim6Iimira.&moucncurhacra- 
tione, quiali hocincalu pcrdationcm vulgarisfub- 
ftituci cllet fublara fuitas, fcqucrctur, quod tclla- 
torcmellctdatahccntia ablhncndi in pernicicl^a- 
torum: lcd hocdiccrc cll falfum.cum fit contra tcl^a 
toris intcntioncTn. Uulianus. f}'.fiquisomif.cau, tc- 
ftam. ergofaifum cfi: etiam anrecedens, &fic quod 
hoc in cafu pcr dacioncm fublliruri lit fublata fiiitas. 
H.-ec conclulio, quando repudiario fuifadacllctm 
fraudcm,credcrcm,qu6diiKlubirantcr litvcra, quia 
talis rcpudiatio fraudolcnta non vidctur cocella pcr 
dationcin liibflituti vulgaris.&licct tcx. ind.l.Iulia- 
nus, loquacur in cxtranco , umcn facic pro hac con- 
clufioncin rationcfui, &inhoccafu loquitur Bald. 
in d. L j.& ratio cft , quia pcr dationcm fubflituti non 
videtur daca liccncia,nifi cum caufa, .-u-g.d.LluIunus. 



&proptcrca nonvidctur tcftatorem dcdilTeliccntiS 
abllincndi in fraudcm lcgatanorum.&rario cll,quia 
non cftcredcndum,q> tcllaror voluericdigcrcquod- 
damgenus tcftandi adimpugnanda fuaiudicia.1.}. 
ff.dcmilit. teflam. nam tcltator }>ottusfubniturion2 
ftrcitinfauoremfui, quamfihj.fubfhnitio cnimin- 
uenta fuit,ne teftamcncum caducum fiercr.Lvnica.in 
prin.Cdecaduc. tollcn.&quod iudicium tcllatoris 
fiwlto inlliniri pcrimanir, crtconrra iplius rcffcirons 
mctcni.I.cumquidam.C.dcvcrb.fignifi.&idcocon- 
cludcndum in cafli Uio, |>er cLitioncm liibfiituri non 
toUi fuitaris cxiftcria. lcd prcrcrquam in irtocafu , an 
fupcrior conclufiolir vcra dicas, quodlmola inLfi 
fra tris.C.de i ure del 1 bcr. tcncr con t rari u m, & moue- 
tur hac rarionc: na au t dicimus a principio dationem 
fubfbturi collcrc (uit.itc , & tuc Ihirc ncj pot antcchda 
c6clufio,c|uia fuins non por per rcpudiationc rcuiui 
fcerc,arg.i.cu mora,&Lfi diuerfa. C.dc tr.ifac'l.& tan- 
to magis,cj.a rcpudiatio dcbercr porius fuir.ttis fubla- 
tioncm c6firmare,quam iptam rcuiuifirere, vt paret 
cx notaiis per Bar.in d.Lfi filius , qui patri f i vcr6 dici- 
mns (Ltrioncmfubflituri nu toUcrc fuitatcm, nilico- 
currcnce pofVca lihj voluncace: runc fimilitcr tanto 
m.igisconcIudcndumcfl rcpudiacioncm, fublariond 
iuitariscontirmarc. Cofirmarur hfcrario,nam lipcr 
dationcm fiibrtituti fihus diciturinftitutusliibcon- 
ditionc, fi volucrit clle hcrcs:crgo fi rcpudicr, & abfli 
ncar ab h^rcditatc, id no cfl cotra tcffaroris volunta- 
te, cum h.Trcdiraccm adirepcrccftatorc fiieririn fili; 
ptatc rcpolitu :&liclicccp ciusrepudiacionclcgata 
tiant irnra,n6 pcrhoc tolhrur.quin infedc fuo,& nc- 
ccllaho non fuerit per tcrtatore cffcdus volnnrarius, 
&quod eo non obftante non habcat liccnriam abfli- 
nendi,ergo concludendum cfb,fuitaccm fiiille fiibla- 
tam,&in hoccafu,cum hac Imol; opinione videtur 
pcrcranlirc Soci.in fupradidoloco, cura qua opi-* 
nionccgo cciam pcrtraiilco . 
1 9 Nono dcclararuf non proccdcrc , j quo ad lcgiri* 
mam fiho dcbici, nom li nlius lir inlhcutus in maiori 
parrcquani in legirima, tunc pcr dacionciublhturi 
vulgaris no toUitur fuiras quo a!d lcgirimam , lac. Bii- 
trigJnLliarrogator. fEdcadopt. prouc rcfcrc ibi Bol- 
in 6.oppof.qucm fcquuntur Alcx.in d.l.li filius h^ res, 
in lo.fallcnria, GuilicLde Bencdic in d.c.Rainurius» 
inverbo,mormoiraq;,nu.ioi.Soci.incLI.j.nu.47.in 
vcrfiquintodccim6limita,&Fcrna. Valcjuius in trac 
de fiiccclL' crcat. lib. ; .$. 1 1 . nume. 1 9 9. Et mouentur 
ilh h.ic rarionr. nam fi quo ad Icgitimam pcr datione 
vulgaris fublhturi roUcrctiirluitas, fcqucrcrur q>in 
legirimaonustcftarorcm imponi potlcc&illudnon 
rajcerccunquia li cllct fublata fuiras, no poflct fiUus 
ius petcndi Icgirimam tranfmittcrc ad h.crcdcs , nili 
prius declarallctfe vcUe,argXf i italegatum.$.iUi fl to 
let.ff.dc Icg.j. & anfcrrc faculutcm tranfmittcndi cen 
fcturclIconusJ.parronus,cum ibi notacis.lLdcacq. 
hzred.fcd cunlcqucns crt follum, quia Icgitima dcbe 
turfinconerc, & omnconus abipfarcijcitur.Lqiii 
in pnoribus.Cdc inofHc. tclbm. ergo fallum dl etia 
antcccdcns, &ficqu6dquoad Icgitimami^crdaiio- 
ncin fublhturi tolIarurcxirtcnrialuicaris.Huicrario- 
ni rclpondctur , quod illud no cft onus fcu grauamc, 
fcd clt tututa adhis i iurc pcrtnilli. L Papinianus. 

$.qaarca. 
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fquarta. ff.(ic inofTi.teflam.(Si: ciim duccm. pa- 
tcr. ff. foluto mairim. Przccrca cxiltcncia fui hxrcdis 
principolitcr cft incrod«<ila fauorc pacris,& non filij: 
crgo fi patcr vult cam locum non nabcrc > non dicir 
tur grauarc filium , icd iatisfaccrc ipiius parris ^uo> 
n: namvtiiurc fuopctcitaciuo vclpcrmiiIluo,non 
t(t grauarc aliqucro. Lii iudcx. iT dc minor. nam vul» 
garis iubditutio nondicitur ciiconus filio,&idco 
potcfl ficri in lcgitima fili).l.ii poilhuinus.$.quod vul 
go. ff.dc vulgari &;papil. &.' ibi Pau.dc Cailro, & Alc- 
san. ad hoc notant illum tcxtum . & ratio eii, quia fi- 
lius ii vult, potcil eile hzrcs,& hoc moiio iacit cetlarc 
rubAitutum vulgarcm. Lcum proponas. Cdclvrrcci 
inllituen.& LpolT aditam.Cdc impub.& olijs iubllit. 
lo.fNcc obilat d.L quoniam in prioribus,quia ilU pro- 
ccditfolum, quandotalconuslcgitima: iinponcb.v 
tur , per quod tcilm cucrti potci at pcr qucrcLi: &: fic 
proccdit in cafibuSjin quibiis ohm tdlm cucrti potc 
rat pcr qucrcli, icu pcr bonoru polIdTionc Contra ta 
bulas, fcu [>cr lus diccndi nultum, & no in colibus in 
quibus olim tcilamctu no potcrat aliquo modo eucr 
ti.&: quod hoc llt vcrum , probatur : natn Icx, qiix ic 
rcfcrt ad altcram lcgcm , dcbct intcllii»i tccundum 
tcrminosilIiuslcgis.$.fi.Auth.dc filijsantc dot.inilr. 
nat. Alcx.in Lfi paccr. C.dcinftic.&: lUbftit. nu. i ^.vbi 
laf. nu. I p. Sc Dcccol.pcn. in incdio. icd d.l.quoniain 
in prioribus,rcfcrt icad d.Lomnimodu. ergo fccua- 
dumtcrminos illiuslcgis intclligidcbct.icd Icxilla 
loquitur,quandoolim(iabaturqucrcla, feualio mo- 
ciotcftihiiibucrtcbatur, vtprobaturind.Lin mulcis 
locis,& primu ibi, Et innuincrabilc occaiioncm tut>> 
ucrtcd^ corii diipoiitionis.Sccund6 ibi,In quibus,dc 
inofHciolisdcfundorum tcftamcntis, vdadio modo 
fubucrtcndis-Tertioibi, Qu^ tcl>amcncu,quaii inof- 
ficiolum vcl alio moilo iubucrccdum. Quarto Sc vlti- 
mo ibi, l-irmiun quidcm iit tcltaracntum crgo in di- 
dtis cailbus intclligi dchct ctiam d.Lquoniam in prio 
libus . probatur ciiam in vcrbis ilLquonia in priori- 
bus.& primo ibi, qui ex antiqiiis lcgibu$>dc inofHcio 
lotclLimcnto a(^oncm moucrc potcrant.iccund^ 
ibi,Nc occalionc minons portionis, ccftaincaturo 
rclcindatur. tcrci6&.'vlcim6ibi ,Eorumiura,quia(i 
memoratam aifiionc vocabantur, minuta cllc videai» 
tur. & in vcrbis ilHs flringc tcxtum: nam rcLitiuumK 
quis vcl qui, limicac & lellringicoracioacm gcncralc^ 
Lca tamcn adiri^lio. ff.dc lcg. j.&LStichum qui mcus 
erit.fi[.dcIcg.|.icdhicpollgcncralcmoracioni: lubdi- 
turrclatiuum: nam pollquamdixit, autaIiadilj>oii- 
lioncmoram vd modum, vd aiiod grauamcn intro- 
duccntr.iubdit, toram iur.i,quiad mcmorata adio- 
ncm vocantur minura clli: viilcantur . Ergo pcr lilud 
rdatiuum.qui, rcllringitur& limitatur iupradida 
gcncralis di([>olitio: & lic conftit textum loqui in ca- 
iibus, inquibusolim tcflomcnttj pcr qucrclamfub- 
ucrti potcrat.&non in aliiscaiibus. Nccobi}at,quod 
itcrii fubdit,ipi'aco[iditio, vddilatiojvdaliadilpofi' 
tio,moram vd inodum, vclquodcuq; aliud onus iiv- 
rroducens collarur , ncc rcpctit illa vcrba rcliringcn- 
iia,fciliccr,Eorum iura,(|ui, &cquia refpondctur, vt 
pcrl.Titia-J.idcm rcipondit. ff.dc vcrb.oblig.&$.pra; 
tcrca,lnilir.dc vcrb.oDlig.& huncincdlcdum ccncnt 
Imola in I.fuus quoquc, in pnac. fi.dc Iia:rcd.inllic.& 
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in Lfi.tf.dccondit.inllit.Iaf in Lfi pter. C.dcinflir.& 
fub(bt.num. i p. Corn.in d.Lfi patcr , col.j.in medio, 
&Rod.Xuarcz ind.Lquoni.imin prioribus jfoL^. 
1 1 coL j .& lunc cft, tqucKl h^ Lquonia in prioribus,n6 
proccdit in iubllitutione vulgori, cuius onus in Icgiti 
nu filij ctum apponi potcil,ncc rei;citur pcr lunc le 
gcin. &ratiocll, quuohm pcrhuius oncris appoi!* 
tioncm nullo iure potcrat \Ttiari tcilamcntum. l.Pa« 
piiiianus. $.quarta. tf.dc inofIic.tcflam.Lfin.tf.dc con» 
dit. inflit.Liamdubitari.tfdch.Trcd.inihc.Lprinu,5c 
Liam hoc iurc. ffdc vul.& pupil. liibfti.& ifta cfl vcra, 
& communisopinio, quamtcnet Pau. dc Cailroia 
dilafan l.li patcr,colum.pcnult.Cdcinilit. &fublh, 
Xiiarczind.Lquoniaminprioribiis,inlimic. fuL 
5 1.& Alcx. iii Lli poiHuimus. $x|uod vulgb.ff dc libc. 
&poflhum.& probaturctiamhac oliarationcquia 
rubiUtutusadinittitur tuncdcmum, cum pnmo no- 
minatus li.crcs noluitaut non potuit.l.j.Cdc h^tcd. 
inllitucn.iiuc crgo filius patri horrcs cllc dciinat, quia 
non ^iilt: liucquianonpotdi, ncutroliorum caiuu 
vUum grauamcn , onus , vdlxfio vlla filioacccdit. 
qutanunpcr intcrucntum fubilituti cxcluduur, fcd 
vdiualpontc, vcl impotcntia.crgo cum pcr inccr- 
uentumiubllitutinonl^darur,noncllcur is fubfti* 
tutus dc cius Kguima rcijciacur.& hinc clt, qu6d vul- 
gans fubtlicucio nondicitur ciIconus.d. $. quod vul- 
g6.Etconfirnuturlu:copinio,quiacum fccunduni 
vcras & communcs opinioncsiustranfmillionis iit 
potcntius iurc l'ubllitutionis,vt fupra diximus:i"upcr- 
dl vtfiliusper tolcm iubilitutionem non iinpcdu- 
curtraniiuitccre,iinonrationei'uitatis, faltcm racio* 
neiuris ddibcrondi, fcu rationc longuinis, virtute 
Lvnicx.Cdelus quiantc apcr. tabiiLdc quibus tr.inf' 
inifrionibus, vidcasapud rcrnan. Vafquiuni in tri€L 
defucccll.'progrclLlib.j.$. 6. pertotum.&pr,x'cipui, 
niun. i 5. vfq; ad num. j p. & lic filius pcr lubftitutio- 
ncm nullum onus patitur. & per iupradida rcmoue- 
tur etiam fundamcntum Alcx. qiii opinioncm laco» 
bi Butrig. tcnet, dum diccbat quod pcr dationcm ta- 
lisfubAicuti fihus infliturus vidctur fubilla condi- 
tionc , li h.Trcs cllc voluerit , qiu; conditio reijcitut i 
lcgiuma , vt hrinant Bald. & S.ilyc. i n d.I. quoniam in 
prioribus.& Imola m iLLiam dubitari. & in Lfin.£de 
condit.!nllit.n.im vidcs, pcrdationcm iiibfticuci vul- 
garisnullumonusfilioimponi , &canon rcijcituri 
Icgitima , pcr d.l.quoniam in prioribus . imo cum ad 
h<jc,vthaDcatl{Xum d. l.quoniam in prioribus , nc-^ 
ccMc iit qaod duo co:icurrant. quod & li t oncroia c6- 
ditio , & taic ellct onus, quod ohm prodiiccrct quc» 
rclam, vcl bonorum pollirflioncm contra tabuLa$,vcl 
aliudnmcdium lulhcicnsad tcftamentum infirman 
dum, vr probatur in multis locis d.Lquoniam in prio 
ribus,&d.i.omnimodo, & Lfcimus.$.cum autcmJ.fi 
quando.$.gcncialitcr,& $.ilKuL C dc inoftic tcfhm. 
vndccii pcr appoiitioncm talisconditionisolimnal 
lum incroduchim crat rcmcdium , pcr quod infir- 
maretur tclhmcntum, vc probacur in L iiiiis quoquc, 
in princip. &in L Cornchiis &in Liam diibitari.ff.do 
ha:rcd.inllitucn.& in Lvcrba hsc, & in Lfin.ff dccott* 
dit.inlhconcludcnducft,q>conditio,fi%'ohicrir,&cc 
uarhbctalia coditio potdlatiua,niiIlo mo rcijciatuc 
c icgtliim fihj > ct fi talcs condiuones linc oncrofx , 
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Ex prxdiids, ciim clarc conflct funifamcnta le- 
ncntium fuperiorcm opinioncra nonobllarc, con- 
cludcndum cfl etiam vlq; aHlcgiiimam pcrdationc 
Tulgaris iubdimii lolli iuita(cni,(]uam opinioncm 
tenentBal.in(l.l.iiarro(rator,in (S.oppolltionc, & re- 
petir.l.in fuis, in x.q.f^delibcr.&poilhum. Arcr. Sc 
I2C ind.l.n filiushzrcs,& cumhacopinioncvidcrur 
eriam pcrtranfire Soci. in d.Lj. fub num.47. in vcrfic 
quintodccim6 liinita. & mihi h.TC opinio vidctur vc 
riHimaconciuno.cuinquapcrtranico. 

i X Dccimo declaratur non proccdcre, fquando mor 
tuo tcflatorc fubftitutus rcpudiar harrcditatcmiita tc 
netgluftnl.Papinianus. $.quarta.ff!dcinoffi. tcilam. 
Verum contra hanc conclulioncm tenet Ang. in d.$. 
qaarta,quem lcquirur Ioan.de Monte^pereiin d.l.fi 
fratris. C.dc iure ddibcr. & cft vcra conclufio , quiim 
proba pcr rationrs,qua$ adduximus in quinta,& odhi 
ua decuratione. 

1 j Vndccimo dccl.-iratur non procedcre.tquando te- 
ftator exprclTim catiit,ne per dationem fubitituti vul 
garisfuitastoilerctur, Bald.tnc.Ciimana, dcclcifbio. 
qucm lcquunturGuil.dcDcncdic.ind.cRainutiuS} 
in vcrbo,mortuo itaquc,num.io4.&Iaf!inl.imptibe 
ri.iTide vulg.& pupill.& in d.l.d filtus harres, num.fia. 
&hxcconclulio probaturtuni pcrl. inccHiitionibtis 
primumlocum,in prin.fr.dccondir.& dcmonll.tum 
cinia teflatoris volunras tanquam lcx cl\ (eruanda.f . 
(ici nceps, Auth.de nupt. 

«4 Duodccimo declararur non procedcre:, f qnando 
tcflaror id voluilTe , idcll nc per darioncm lubflitud 
vulgaris toliarur fuitas.cx conicdturis colltgcrctur^ 
quiatalcs conic(!!hira;pro cxprclIaiuiTionchabcrcn- 
tur, arg.Uicci Impcrator. (T. d'-Icg.;.&qttiacommu- 
nis opinio nititur pra-fumpta tcftatoris voluntatc, 
qua: rauo ccdat , cum pcrfpicuis probationibus con- 
trarium coiligcrctur. 

Decimotertio, & vitimo dcdaratur no procedcrcv 

15 t ^l^^ndo hliusinlliturus fuit non purr, fcdfubcon- 
ditionc potefTatiiia , qux vlcimo vitf fpiriru impleri 
potcft,& habuit iubthtutum vulgarcm, nam tunc no 
tollitur liiitas, Soci. tnd.1.). fub num.47. in vltimali- 
miutionc, & prob.\rur pcr tcx.in l.fi.frdc condit.in(l% 
dccuius intcllc<ihi vidcasin condufionc prinopalia 
in vhiitio fiindamcnto fccundx opinionis. 

S V M M ^ K I V 

1 Suhfltmio vnlgaris tmpedit lut ucrtfcenii. 

2 lus accrefcendiy tjuarc fit ititro<luSum i 

i Suhfiituiio tacita ius accrejctndi excludit, CHtn (ius de- 
f clarattonetHum.y. 

4 L.fi.C.de bxrtd.injiit.ded^ritMr. 

5 Imsacircfccndi venit ex difpv[tticne legts, & no expr/. 

fumpta teflaloris yolmtate. 

6 tlMa"do venitur adconji num, ille prjiferiur, quiha- 

bet piures tjualiutes prslatinnis. 
t Subfiitutio inMtdida,an impedtat iusaccrefcendi,& nu. 

tnero 9.14.15. 
lc^yolunias tefiatoris non minus probatur ex aSlu 'tnuiji 

do,& minus foiemni,(fudm ex aBu yaido. 
1 t Volunns eadem efiin toUendo in a3u inutiU , ficut ia 

«£Fn vtUi.& MNm.14. 



I z lus accrefcendi teflitor prohiberepotefi, & num. i r . 
l6L.penttlt.ftdeiniuf}o,rupto,irriiore tefta.declaratur. 
1 7 Subfiitutio non toUit ius accrefcendi , tjuando ex conie' 

fiurispotefi aliquaiiter apparere decontrarUufia. 

toris voluntate. 
1 3 Uem non toUit/juando ipfi coniun£li effent inuken fulu 
ftituti. quod declara,prout num. 1 g. 

C A P. XV. 

I fc^^^CJ Ettus» & vlrtmus cficdus cll , f qucxl 
(e^y^Tjr vulgaris fubflitutio cxdudir ius accre- 
ly)^^ fccndir&hfccltcomniunisopinio^qua 
tngpg^ tencnt Bii . Cuma.Salvc. Crotus, Ripa, 
lad&alij Doclxommunitcr in Lrccon- 
i\xn€t\. fT. dc lcga. 5 . Bald. q. 1 o. & ibi Doftorcs com- 
muniter.in Lvmca.C.quando non pctcnt.part. Salw. 
Baid. &alij in L quidam dogio. C. dc lurc drlib. Alc- 
nnd.inl.quidamtclbracnto.C ad ScnatulconfuL 
Trcbcll.& Soci.in d.lprima, niim.48. Alcxan.in con- 
IlL9zJib.5.&inconfu.jS.Ub.j.Roman.inconl1.i 5 r. 
Socin. in confil.tfj.hb. vlt.&Corn.in confilioijp. 
lib. i. &ha:cconclu(io probaturlcgc& rartonc. Lc- 
gcprobarurinLt.lMiduo. (f dc bono. polldll (ccun. 
tabu. inauth-hoc ainpliiis. C. dc fidcicommilTi&in 
l.vnica.$.inprimo, & j.profccundo. C. dccaductol- 
lcn.Rationcprobatur,ouiapcr prouifioncm horoi- 
nis.ccllat prouilio lcgis. Lfin. C.de pad. &cxprclliira 
£idt ccllarc ucitum. Lcum cx lilio. j. ff.dc vulj;. lcd 
iusaccrcfcendi defcendit cx prouifionelcgts. Lli Ti- 
tjo&M(juio. jMulianus. fl!dclcga.i.& cft tacicalrgis 
prouilio.iusautctnfubfbtucioni5defccndircxproui- 
lionc hominis expre(Ta.d.Lvnica, in prin.Cdc caduc. 
tollcn.& in princ.Inlhtut.dc \ailg. &pcr torum. ffico- 
dcm. crgo pcrfubftitutioncm ccflaciusaccrcfccndi. 

1 Pra-tcrcahocalia rationcprobatur: fnamiusaccrc- 
fcendi fuitilcgcintrodudum, vtpcrilludduxiuris 
regula-in maccria fiiccclTionis locum lialwcnt: altc- 
rain matcria rdUtnentariar fucccdionis, ne (cilicct 
tcltitor pro ca parte.quam altcr ex hircdibus infttcu 
ris adiuic hxrcdi catcm tcftatus deccdcrcr,pro ea vcrti 
partc qua: fuit repudiara & no adira intcftarus, quod 
ius noftrum nonpatitur.Liusnoftrum. fTldercg.iur. 
& hinc cft, qu6d cum co caf u, quo in partc rcpudiaca 
cft datus fubflitutus , cclTc:t h.TC rario , ceflat & etiam 
ius accrcfccndi, cum ccllancc racionc , cclTarc debeat 
eciam iuris difpofltio. Ladigcrcf . quainuis.frdc iurc 
patron.&ccum cellantc, cxtra dcappcllat. Altcra ro- 
gulaeftin materia fucccfTionis ab intcftato, vtfcili- 
cct vna&cadcm h crcditas nonpofTit vno codcmq; 
temporei pcrfbnis diuerfi gradusadiri, (ed fempcr 
proximiorcs admirruntur, & ijs cxdufis ad fubfcquc- 
tcmgradum hxraiiratisdciioluatui , vt in toto riru. 
fr.dcf'ucccfI.'cdido, & inj.j.& i.Auchcn.dehxrcd. 
ab inccfta. fcd li ius accrcfccndi non accrcfccicr vni 
cx proximioribus rcpudiantt adirc lixrcditatcm, i 

ficrtbnisdiucrfigradus ca«Hc horrcditas adiretur. fcd 
Kx: dicerc cft falfiim,crgo folfum cfl ctiam,ius accrc 
fccndi locum non habcrc,& lic ius accrcflcndi crtam 
introdudlum cft a lcgc , vt portio rcpudiacaab vna cx 
pcrlonis infhcucis in vno gradu.cui dclata cft hj> 
rcdicas , olijs pcribnis in codcii) gradu confticutis 

L & 



D.AIexandri 

. & adcunribus hTrcHitatcm accrdcat.ira Hiccbat BaL 
incl 1. vnica. f . in pri mo . & hinc cft , ciu^d ius trajif- 
minionis potcniius cft iurc accrc<ccndi, <]uia pcr 
(ranrmidloncm non fit trann^cflio Hc gMclu in gra- 
(ium,cum isad qucm Ht tranfmilTio cx pcrfonatranf 
mirrcntis fucccdat , & non et pcrfbna propria , Dcci. 
in conlilioprimo. 

Supradidacommunis optnio ampliatur prtm6, 
t vt proccdat in tacita fnbftttutionc, tiuia iusaccrc. 
(ccnciicxcluditnonfccusquim cxprclla, B.iL nu.ji. 
&Iafnum.5). in l.fin.C.dch.TrccLinllit. Ii.ildAlcxaa. 
& laf & ibi elof in l.fin. C. dc inftitut. & fLibfttt.BaId. 
in LfiFortidianum.C.ticlcgat.Iafnumc. i jfi.Crot. 
&Rjpa, numcro i26.inLrcconiun(ih.ftdclcga.j. 
lafnum. ly.&alij inLvnica.C.q»andononpctcnt. 
part.Bald.&Ioan.dcImo!a in l.fcd fiplurcs.fad fub- 
ftituto$.ft'.dc vulg.&piipilL&: h.rccft communis& 
rcccpu Scribcntium fcnrcnria, qux probatur lcgc 
&rarionc. Lcgcprobamrprimopcr tcxtuinindidU 
Lfi.C. dc hxrcd. inftimcn. cum flic mduccndo: nara 
ibi patct,qu6d tcftator inftituitduos liirrcdcs,vtpro- 
batur inillis vcrbis.locum partcm<^uc Plorij.natn 
cumdicatpartcm, con/bt, quodaliusHiitinftimtus 
inaliapartc.Lctiam partcs. ff.dcvfuftuAu. &l.nomc 
61iarum. $.portionis. ff. dc vcrborum fignificat. Itcm 
vnicorum fuitdatus fubftitutustacitus,fccundum 
formam dcqua ibi, & tcxtus dicitqu6d in locum par 
tcmquchxredis rcpudi.intis admirtantrfubftitutus. 
crgo ptct ibi , quini fublUtutus criam tacitus , (nam 
ibi non loquiturdecxprcilb) admittituralio cohxre 
(lecxclufb,& fic ius accrcfccndi cxclutlitur pcr fubfti 
mdoncm tacitam. Nccobftat, fircfpondcndo di.xe- 
ii8,q» in dida lcgc non fuit daras cob^e»,nam textus 
didt.nifi prius h.rrcdc Plotio fibi inftituto, &c & fic 
loquuur tnfingul.irinumcro: crgono fuitdatusco 
hxrcs, quia fingularis loquutio vnico rantum eft con 
tcnta. l.vbi numcrus. fr.dc tcftibus . Ncc obftat quocf 
appclbrioncparri$,non contincaturtotum. d.$.poi^ 
ttonis.quia illud cft vcrum, quando cft ctiam difpofiJ 
nim dc alia par re: fi a u tcm n on fiicr i t dc al ia partc di 
^iofitum , tuncippcilationcpartis.comprchcnditur 
criara toium in noftra nutrria.tr(tu$ cft, & ibi nota- 
tur,tn I.i.Cdc h9rcd.inft.& notatur in c.quamquam. 
dc vfur.Ub.6. in vcrbo , tencatur. fiicit in hmiii , l.pri- 
ma.ffi cx liindo. fTxIc hxrccL inftit.& hinccft, quod 
ii tcftatorin tcftamcnto lcgat vxori illam |»artcm do- 
mus , quam lccum viticns inhabitarc folebat, qu6d 
fi totam domum inhabitabat, & nullam partem crat 
folituslocarccert^ totadomus vcnitm lcqato.tex. 
eft notabilis i n l.vxori, in princin. & ibi glol. & B.irt. 
ff. dc lcga. j. Barto.& alij in Lfi plurcs. fLclcdam.infe- 
tlo.cum crgo in divfhiLfin. fiarmcntio parris,&ex 
illotcxrunon colligatur, qu6d de alia p.irtc fiicrit 
dtlpofitum: Itcm cum l(K]uarur in maccria inftitu- 
tionis, vbiparstrahit adfealiam partcm,ncCclLirio 
fcquitur, quod tbi pars ponitur pro toto,& fic tcxtus 
iftc non «dcturcommunemconclufioncm probarc. 

Vcrumhuic rcfponfioni fiicilitcrrcplicatur. nam 
illa vcrba, nifi prius fibi Plotio inftituto,non fucrunt 
ponta, vt dcmonftrarctur vnicam tmin calcgefa- 
danifttillcinftiturioncm, fedvt fignificarctur^alias 
iupcruacuam &inancmiUam inftitutioncmfuiflc, 
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nifiantcaPlorius fitilIcthxrcsinftitutus,ncLirccon 
ftat exillo texni: &idco induCta ad vnum fincm, 
alium opcrari non dcbcnt.l.non omnis. fTdc rcb.cre- 
dit. & li cert. pct. quo ftantc, cum ccrtum fit vcrba in 
dubioin propria fignificauone accipi dcbere. Lnon 
^ilttcr.frdclcga. j.& ccrtum cciarn itt indubio ap- 
pcllarionc prris , totum non contincri , dido $.por- 
(ionis,& cum non coftctcx co tcxtu, quod vnica fuo* 
rit tantum fa^^a inftimrio: condudcndum eftad hoo 
vc illa vcrba , tunc Scmpronium in totum partcnivc 
Plotij cxfubftitutionc vocari, &C. ftcnrinproprio fi- 
gnificaru, quod in dida legc fuit Plotio inlhtuto 
datuscoh^cs . fimilitcr in aliapartc inftitutus. &rc 
vcra li diligcntcr illiuslcgis vcrba conlidcrcntur, 
clarc conftat cx ca indubitantcrcomrauncm opinio» 
ncm probart. 

Secund6&vlrim6,lcge probatur pcr tcxrara in 
l.fin.Cde inftitut. & lubfttrut.nam tbt pofthumus & 
vxor tcftatoris fuerunt inftituri & pofthumo fub hac 
cotidirionc, finatus non fuilfct , clatus fiiit vulgaris 
iubllicutus. vnde eo cafu quo natus fuiilet, is lltb- 
fttcutuscx vcrborum proprictatc vocarus non fbii« 
lcd pottus virtualitcrcxcluius, cuminclufiovniusllc 
alccrms cxdufio. Lcum pr.ctor. fT. dc tudic & tamcn 
ctiam cx mcntc tcftatoris ad ilium caium cxtcndituc 
iitbllitutio*quocai'u indubuacumcfttraatamlub' 
ibturionem cile, cum non iolum vcrbis tcftatoris 
tomprclicnia non fit , fcd iin6 virrualircr vidctur cx- 
cluia:&nihilominuseocafu, quofubftitutio tacita 
cft, vindf iusaccrcfbcndi , quiarexttu dicit, quoi 1 fi 
pofthumus natusfuir,&lic deficit condirio (ubfti- 
tutionis:li tamc matrcprxmornia in pupillari d^tato 
«hKSflit, ilibftuutus tacitus cxcludit hxrcdes macris » 
.qu^ pollhumocohxrcs data fuit , licct talcs hircdcs 
matris ius accrcfccndi folcant habcrc, non iccus» 
quam ipia mater. 1. qui patri. S. dc acquircn. hxrccL 
l.cx pluribus.fTde fui$&lcgit.l.hfcfcriprura.<5.fi. ffdc 
cond.&dcmoniL& Si.fi.lnlHt.adOrfici.in.&dch^-re- 
ditatc rcfbtoris,ad hxreditatc impuberis , daf ius ao 
crdccndi non lcais qu.i fi vnaeacfcmq; h^rcdicis fo» 
rct, fiuc impubcs i.nm patri luo ha-rcs cxtitcrtt, iuia 
non cxritcrit.cLI.qui patn. I.quidam. C. dc iure dcli- 
bcr.dcKcnr Bar.&omncs in LrcC(>iuntii. ff. dclcg. j, 
f Rationcdcmum condulio ifta probantr: f nain 
iusaccrclccndi vcnitcx difpofirionelcgis, & noncx 
prifumpta tcftatoris voluntatCjglofTfin. inLapud 
lulianum.fT.atl Trcbcl. Imola in l.prtma. f . fi cohxre- 
dcm.tr.ad leg.falcL & Soci.in l.fi mihi & ribi, in prin. 
frdck-i;a.primo.qu.TConckilio probatur hacrano- 
nc: quiaiivcrumcllct,qu6diusaccrcfccndi indiico 
returcxtadta defuncfli vokintace, fcqucrctur qu6(l 
fimilcsduos fibi h.Trcdc$ inftituillct, in dubio altc 
ro rcpucLantc dus portio iurc accrclccndi .occrc- 
fctTct alteri hxicdi, qui hxrcditatem adiuit, cum 
in militari teftamcnto iola miiitis volunt.as infpida- 
tur.l.prima , & pcr totum illum tit. ff. dc milit. tcfta- 
men.fcd confcquens cft falfum. Lfi duobus.fT.de 
iDilit. tcftamcn. cigo filfum cft ctiam antccedcns, 
& fic quod ius accrcilcndi cx tacita, feu pr.trfimi- 
pta tcftatoris voluntatc veniat. Nec obffcit, fi di- 
xcris, quod illud cx co eft, quia cx quo milcs pc»- 
tcft dcccdcrc pro partc tclUtuj , & pro partc in- 

icftatus. 
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tcnatuSiprs^fumic lex> quud volacric pro ca partc 
intcllatus dcccHcrc. Rclpondctur, quocl pra^ 
lutnptio in dubto dicicndj non cii, cum i(i\id fit 
nicrum militis pnuilc-gium, &in dubio milcs non iu 
re roilicari, fcacommuni vti prarfumicur. Lquam- 
quam,^ i. in tcflamcn (o.Cdc rclljm.mili c.& idco di 
ccndum cllrhoc folum cllc, quia ius accrc{ccndi vidc- 
tur induci,vcl cocra mcntcm dcfunch, vd prxtcr d<>- 
£indt mcntcm.vt tcx.illcin fincindiicrc vidctur. 

Tacitavcrb lubfticutio vcnit acdilpoliiionelcgts 
fundacain prxfumpta tcdatoris voluncatc quia fi ce- 
Hatorhunc calum cogitadct , id<.-m vcrilimiliicrdi- 
fpoluillct. 1. iam hociurc ff. dc vulga. & pupilL & ibi 
hoccommuniccr nount DoCio.His ilantibus proba- 
tur fjpradikilacommuniscoMclulio: illc, qui vcnitex 
difpolitionc lcgis fundaca in prxfumpu tcllatoris vo 
lunuic, pr^fcrtiurilliqui vcnic fimplidtcr cx lcgis di- 

<5 fpolitionc, t cum duo vincula ma^is llringant.T.Bali- 
rbi.tf. ad Trdx-ll. & cum illi, qui vcniunt .-idcondi- 
^um, ille prarfcrtur qui habct plurcs qualitatcs pne- 
lationis. auth-Dcfundo. CadTcitul.auch.cclIance, 
C.dcicgic.ha:rcd.*S(:auth.itaq;.Ccommun.dcliicccin 
icdiublhcutus ucitus vcnitcxdifpolicionclcgisfiin- 
<iata in prarfumpca cctlacoris votunutc, cohxrcs vcr6 
|jToptcr lus Accrclccndi vcnit cx limplia legis difpoli 
honc,prouc fupra dixi:crgo fubflitut us ctiam ncitus 
cxcludit ius accrdccndi. Confirmaiur hxc ratioin 
maccria fucccllionis tcllamcntatur : lus accrclccndi 
ea rationcincrodudlum fiiit, nc tcftatot pro partc tc- 
ftatas , pro partc vcro intcnactts dcccdcrcc , quod ius 
noftrum non pacicur. l.ius noihum. fF.dcreg. iur.fcd 
ftaccfubftttutoeciam ucitoccllai hxcratio, quiatc- 
ftator proptcr fubftitutnm pro partc non dcccditin- 
ieftacus,ergo ccllarc dcbec cttam i us accrclccndi pro- 

^ ptcr cacicum fubltitutum. ccum ccl}ance,cxcra deap 
pcL& ita pcr fupradiclaconcludcadiimeftcum com 
muniopinionc, taatum lublbtuium excludcrcccia 
ius actrclccndi, cum qua pcrtranlciint Alcxan. lub 
num. { 8 & Soci.num. ^8.in d.l.jiIIcod. & laf in i.vni- 
ca,nu.i7. Cquado non pcicnt.part. Si in Lcum quid. 
ftdc f cl>.crcd.& li ccr.pct. 

Supradiv.^a ampiiatio dcclaramr nonproccdcrct 

7 f quando coniunC^us cllct pcrlona vcrilimihtcr ina- 
gis dilc\5ti i cdbtotc, quam lubftitucus , laf in d.Lre 
coniun<fli,mim. i j7.&prnbacttcinLfi.Cdein(lit.& 
(ubrcit.verum, fccundum Ripam in d.Lrcconiunch, 
num. I i6.Unipitcicer hxc Itmtutio non cll vcra.cum 
fcmpcr inlhnuus prxfumatur magisdiic^us, quam 
fublbttitu..l.Publius.$.fi.decond.&demonlt&licc6 
itjclus dcbcrct fcmpcr indiftincic pi^ferri . Vcrum tu 
pcorcfolutionc conlidcraraciram fublbtutionc vul- 

§arcm,& tacitii fublhcuiioncm pupiUarcm : &conli' 
crapcrlonam macri$,proutdc caloquirur tc.x.in 
d.l.ll& pcrfoni tilij tcftatoris , qux licii^ fublhtucio- 
nes, an cxcludant matrcm & filios,videas fupra.in lu- 
^ioribus cijnclulio.nibus , in quibus hfCoclulioncs 
lunroptimcrdoluca:, vcibi viderc potctis. 

iiecuiulo & vUimo ancediwia communis opinio 

8 ampliatur, I vtproccdactciam ininualidafuhlhcu- 
uo<ic.Vcrum pro huius concluliorus rci()ktiiimcc<>- 
fiiicra cx ipcntc Do(ilorum hos cafus : & primus cft, 
quando iubftitutto cft nulb a ptincipioi vd vitia- 



rur cx poft fi<!io, aUo modo , quam cx canfa pr.Ttcri- 
tionis: & tunc in hoccaiii concludendum cft , fubfti- 
tutionc iftam non impcdire iiis accrdccndt, ita tenci 
Bar.Iaf Crot.& Ripa in d.l.re coiunch, Bar.& Pau. de 
Caftroin Lpen.flideiniufto,rupco,&irrito tcftam.& 
probacurpcr tc,x.inl.quidam tcftamcnto. fTdcvulg. 
&pnpiiLlubftit.&pcr tcx.ind.l.z.f.liduo.flr.dc bono. 
polIcl£fccun. ub. vbi li fubfticutus non vult fucccdo- 
rc, coiundus admittitur ad portionc lixrcditatis va- 
cantc.&ratiohuiusconclunonis eft, na tcftatord.in- 
dofuhlhtutu vidcturprohibuillc iusaccrdcendi f^ 
uorc iplius lubftiriit i,que voluic prarferri coniundo. 
ft crgo liiblbtutus non vult fucccdcrc, admitnturco 
iuni^us ipfcac fi no cllctin rcnj natura,argj.i.$.vide 
dii.ff ad Tcrt.& l.li cx m oilica.$ li I i u <;. ffdc bonis libe. 
P Sccunduscaluscft, tquandofublhtutiocftinuti- 
lis cx caula prxccricionis.vt cft, qtiando ab ca poftha 
musfuitpra-tcritus,&in htxrcalu Bar.ind. Lrccon- 
junch,num.;8.tcnct,q> hoxinutilis fubftitutioimpe 
dic ius accrdcendi, cti quo ibi pcrcranleunt Raphad 
Cum.& Ripa,&Crotus,idctn tencntBar.& Pau.de 
Caftfo ind.Lpcn.Pau.dcCalho,Alex.&Iaf in (LLqui- 
dam tdlamcnto, &.Soci.in d.Lj. fub num.4S.in verC 
drca fccundum.fr.eodcm.& moucnrurifti Ic[;c,& ra« 
tioncLege pcr tcxiti d.l.pcnuL vbi lubfticitrio, qu^ cx 
caufa prxtcritionis pofthumi inuaUda facla fuit, im- 
pcdit ius accrcfccndi.&illius texrus ratio cft,quia 
poftliumus rumpitgr.idu fubftitutionis, vtdcducac 
teftamcncuin ad caufam inccftaci , & tic vc ipfc fucce- 
dac. I.nam & li f iib condicione. f.fin. ffdc iniufto, ru- 
pto, irritoqucccftara. VcTum huiccexcui rdjiondc- 
tur , nam aliud cft cradborc dccreacionc iuris accre- 
iccndt,aliudclt traclarcdcdlc^ cius iuris, poftqua 
cftctcatum: fcdind.Lpcnult. ius accrcfccndi nun- 
quam fuic crcatum , nam porcio vacans omni iure 
ellcoporcct,vtpcriusaccrclccn<li dcfcracur. Lliduo 

facroni,m princftidc lurciuran. vbi pcr glof & Do&. 
huiufmodi.$.li Ticio,vbi Barc. &omncs. ffdclcga.j. 
Lplaoc.^.li cuniun(tiiin,vbi Alcxan.Iaf.poft alios,cod. 
ttc.ItcmalceraporcioclIc dcbcc,cui accciLit portio 
vacans.Lli totam. Cdcacquircn. hprcd.Lli Titio.fiIde 
vflifruciu.Linttrdum. Hldc vfuf"r..tccrci; L& candcm. 
$.j.fr.dc cxccp.rci iiid. doccnt Bart. & omnes in d- Lrc 
coniunctt . icaque vt ius accreiccndi creatum & in cf^ 
icprodudum vidcatur,&ficdceo cxciudendo, vcl 
admitccndo agi pollcc , oporccrec porrioncm , dc cu- 
iusaccelTioncagitur,cllccxcoto vacantcm,& por- 
tioncm aitcram dlc, cui portio vacans acccdat , quo- 
rum ncutrum adcrat m didbLpcnuic.n.am &infti- 
tutus, quipcriusaccfclccndi vocantcm {>ortionctn 
pctcrc pollcc,luam porcioiicm non lubcbat , quia tc^ 
ftamentum fuit ruptum , ficquc fuammec portio- 
ncm confcruarc nnn pocuit.&altcraportionon va^ 
cabat.quiaoccupabaturpcr tilium prxtcritum.licqj 
dccflc^u iuris acadcendi> an in ccrminis d.LpenuI. 
vincerctfuh^i' aaabca vinccrci incptcagitur, 
quiaibiius„ uhcrcatumDOncrat,iicq;dcct- 
A.chiipliusnon rcclc traCfcitiu , nonminusquamdc 
hominisopcrationc antequimnalcacur. iacitLqui. 
dam rcfcrunr,dc iurccodicill. 

10 Rattoncpiobatiu-;tVolunta$teftatorisn6minu« i 
probatuc exaclu inualulo , & mintis iblctnni , qiiim 
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tr achi valido.l.fin. ff.de reb. curum. & l.lcgacum.fH. 
■ ff.dc aclirocn.legac.5: hincdl, cjucxllicct pcr fccundu 
tclbmcntum noniolcmnc nonrcuoccrur primum, 
quu ad hxrcdis inlliiutiuncm, rcuociiur tamcn quo 
m lcgata,qu;e ibla tcllatoris volucatc rcuocantur.Lcx 
,parcc.frdc.'. ' ^ ' • i.mntbLnulitis codiaHis.$.fi.rt'. 

I i dc milutd ir.ocll^tiuiam toUcndocadc vo 

4untasc(linac^umutili,licutcllinadu vtili. Lplan^, 
in pnn.frdclci;.).&!.i'j(i transfirram. irdcadnncn.lc 

I i-gat. t lcd cclbtur pcr iuhlhtucioncm tacitc vidccur 
■prolubcrc iusaccrclccndi. duo.&iprum iusac- 
crclccDdi prolubcrc poiclhLdominus.$.primo,& 
lbiglul.ll.de viuftuctu . Eri;o cx hac lubttituuonc, 
licccproptcrcaolam prartcncionis inutili, ccdacius 
accrcfccndi . 

I ^ C^tcrum&huicrationirclpondecuntnam quatc 
nus in caconcludicuctcHatorcm polleprohibcrc ius 
.accrciccndi^cllfairumrconrrarium cnim tcnccindi- 
• tccti harrcdis inlhcucionc,Dyn.in lquoticns.$.li duo. 
f£dc h;r.in(lic.gLin Lfcruus communis.i}.dc acq.her. 
qu.imibi Ang.lmoLij&rPau.dc Caftroapprobanr,Sa 
Ivc.in l.quocicns,in vcrbojfcxcoqucro. Cdc ha:r.in- 
fiic.Sal>'c.&Rom. inLj. C.quandononpeccnc.{tarr. 
lo.dc Imola in d.cRainucius, cxcra dc tcllam.in Lj.$. 
n cx funda.in fi.in Lii quis lu h^ rcs inllituitur, & in 
Lhrrcditas cx dic.fr.dcn{rcd.inllit.Alcxan.inLliquis 
prior. ffiadTrcbdL Ang. Aretinusin $.hxrcditas,In- 
llit. dc lixr.inilit. Ang.inconfi. i ^t.incip. Dominus 
QuircuSiin j.cul.&harccilcommunisopinio, prout 
reicrc Alrx.in d.Lfi quis prior,&: Hrmac Cur.in conli. 
7 J.& tatio cfl, ne teltacor dcccdac pro parcc tcftatus, 
& pro partc iiucllaras,contra laus nollrum.ff.de rcg. 
iur. iu quatcnus conduditur in ca , quod in coUcn- 
(iocadcm voluntaseil in achi mutilt, licut e([ in atfhi 
vtili, concludendum eft iilud procu,iere, quando fu- 
mus in his, qu^ pcndrnm mcra voluntatc: lccus vci 
ro in his , qux cxlblacius voluntacc non dcpcndcnc, 
quia tunc lccus cil.& hinc d\,^f cum tcltamcncti non 
poHic reuocari iola Toluntace tdbitoris , vt cH rexrus 
mchor dciurein cxeoautcm Iblo, Inll.quiKmod. 
tcflam. inhnn.quod tcflamcntumprimum folcmnc 
non rcuocanir pcr fccundum icllramcniuin inualidii 
ctiam cxprciscrcuocatoiiu primi.$.poftcriorc, Inlhr. 
quib.mod. tcftam.mfirm.l. lancinms. Cdc tertam.& 
Lli quis priorc. ti.ad TrebclLvndc cum prohibcrc ius 
accrcfccdi fccundumcommuncm &vcramopmio- 
ncm non pcndcic cx vohintatccclfatons.cum lUud 
prohibcre non podit in dircda lixrcdis inftimcionc, 
concludcndnm cft pcr adij inutilcm,& lic pci fubfti- 
cutioncm cxcaula prxccntionis inutdcm faclam,n6 
toUi ius accrcfccndi,lcu difpolitioncm in tcftamento 
valido fadam . Pr.rtcrca (lipradichi ratio proccdit in 
miocacionc c.xprcfla, fccus in tacira& con jccf urata> 
qux non inducimr pcr fm atkum inualidum.i.fi iure. 
& ibi Bar. in j.optwll. ff ilc lcga. j .Raph. Pau.dc Caft. 
Alcxan. &Iaf^in Lplanc. fTdclcg.j. fcd li pcrfubftitu- 
«ioncmius accrclccndi rciiocarctur,cllcttacif3,& 
non cxprclla reuocatio,& adcmptio. crgo diccndum 
eft,pcr achim ilhim inualidum ius accrclccndi prohi 
bitumnon cllc. 

14 Exprxdichstigitnrvidescondufioncm iftam ncc 
icge, ncc rationcprobari,cui rcfpondcri n6poirit,& 
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idco cgo cotrarium condudcrcm, & moucor hoc di- 
lcmmatc : Na i gtadu fubftitutionts, aut fiuc pr;tcd 
tuspofthumu$,auc hliusi.imm' ' 1 ir prxcerinn 
pollhumus, &cuncaucduobu\ . usinliicucis» 

<uihbcc ipforii fiiic dacus vulgaris ltii}fhcucu5,aucvoi 
ii<lbrum cancum.Si cuilibcc iplbrum,& lic primo c»> 
iu dacus fuic vuigaris fubfticucus , & tunc liccc oiccro 
omittencc ccftamcntum rumpacur,cum ranonc pre- 
ccricionispofthumi & propccrcius natiuitatcm hio« 
ric inualida facia lublhcutio, aqua cclbmcntum vi- 
res lumerc dcbcrct, & lic pcr hocalrcr iixrcs ncc toti 
hxrcdititcni, nec fuam parccm .idircpoccft,iuxca ccx 
cum ind.Lpcnulc. camcnliccciusaccrdccndi locum 
flon lul>cac,hoc non cft propccr inucilcm fub(hmri«»> 
ncm, fcdcftcarationc, quiapolthumusrumpit gra^ 
dum fubfhcutionis., vt dcducat tcftamcntum adcou- 
-£uT\ intcllati,& ficvt ipfc fuccedaxJ.nam & li iiib c&- 
<iirione.$. fi. ff.dc iniufbo, nipto, irricoq-, ccfta. & hoc 
calii non poccftconlidcrari cffccfus iuris accrclccdi, 
cum in clic non fiicric induthim : nam tu (cis , quod 
portioomniiurcvacanscilc dci>ct,adhoc, vtiusac- 
crcfccdi dci'cratur.Lli duo patroni, in pnn.ff.de iiarc< 
iur.& altcra porho ellc det , cui accaiat portio vaca& 
I. li totum. ft.dc acq.hcr.fird in cafu ifto in priinis non 
adcft portio 01 iurc vacans, cii occupctur pcr filiii pr^ 
tcritum: nequcaddlporho cuiaccedat,cum hxrcs 
inihtuiusfu.impartcm non habeat, ncque camcon- 
rcriiarcpoiIit,cum ruptum fit teftamentum. Ergoin 
cali) ifto non cofadcrarur ius .tccrcfccndi , cum in dle 
non fiicrit produ(!ihim,& non cnham nuUx funcpar» 
tcsJ.eius,qui in pronincia.ff.li cer.pct. 
- Si vcrbioquimut fccudocafu,qri vni exhxrcdib. 
rantum fiiit fuchi\'ulgari$lubfticucio,& cuncaucfi 
illc hxrcs , qui non haouit fubfticucum rcpudicc 
rcdiucem, alccr vcrb cam odcar, tunc iocum habebit 
iusaccrefbcndi> & inuhhs fubfhtntio rahonc prx* 
tentionis pofthamiiUudnonimpc(hrt.& r.niodl» 
nam ccrrum cft , qubd in hoc cafu altcr hxrcs qui har 
buic fubftiiutum,poruit hxreditatcm adire, vt coUi* 
giturin«.LLpcnult.in fine,in \'erbisiliis, quiaccrtuia 
cli , iS^c. huL ilantc probatur conclufio, fi ius accre* 
icendi looim non habcrct , fcqucretur , vd qubd tc- 
ftator pollctdccalcrc prop.irtctclbtus, &pr(3par- 
rc intctiatus, cum portio lUadcficicns proptcr rcpu* 
«lianoncm vniUshxredis non accrelcerei alccri hz'' 
redi,&propccrcairec advcnicnccs ab inrcftato,vd 
qu()din totum viciarctur tcftamcnrum, &ncqueal- 
cer h.rrcs luxTcditatcm adirc poliec: ied viruoqar 
cft falfum.l.ius noftrum.ff.di;reg.iur.&d.l.pcnult.er- 
^o follii m cft cciam anccccdcns, & lic qubii ius accre- 
icendi locum non lubcat , & pcr cniilcqucns , qiibd 
pcr iiiucilcra iubfticurioncmimpcdiacur. 

Auc fi in hoc fccundo cafu lu-rcs, qui lubuitfnb* 
(iitumm rcpudict hzrcdiratcm , & tunccum vitie* 
tur tocum ccftamencum, cum d gradu fubfticuuo- 
nispofthumus fueritprxtcrims,«S«: .iltcr lixres hac 
dc caula nun poftit h.Trcditatem adirc. d.L penultno 
conlidcratur ius accrclccndirarionibasijs,quasfu- 
pra di->£innis in primo cifu, cum ipfum no fucrit cre» 
rum,& in clTc producf um, & idcodc cius effcthi non 
cftih('putandum,non m.igi$ quam dc hominisopera 
tione antcquam nafi:atur. 
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Si ver^igraHnfubrtiturionis fucritpritcritus fi- 
hus 14111 natus, & lunccumd l.pcnulc.quxioquicur 
inpoilh(imo,locutnhibcac in rilio iatn naco , prouc 
elicirurcx iii£tis Bar.in d.l.pL-iiult.&:in d. i.rccuniiin- 
Ai , & e/l ycnor opi nio , iccuniiuin Soci. in d.l.).Uccc 
concrariiitn tcneat Pau dc Callroind.Lpenuit.cui no 
Aandum in lioc.cuminlcidem 1'au.dcCallro tcncac 
Bartoli opinioncm in l.li tilius,qui in potdbtc.num. 
j X. ff. de iiber. & pofthum. & idcin tenct glol^ in i.ii 
po(lhuinus.frdclibcr &polHi.in verbo, pcrtincrc. 8c 
probarur pcr textum in 1. li a primo. (f. codem cicuio, 
«lcliber. &c poi)hu(n.Vndc cum d. l.pcnuir. locutn lia» 
bcat etiam In tilio iam nato, conlidcra calus qiios lu- 
prain Hliopoitbumoculldcraui. &concludcidcpcr 
caidcm rationcs , cum in caiu ilio timiiiter mihtcnL 
Et cx Tupraditfbs habes vcritatcm huius conciufio- 
nis, &c cx ilhs difccs lupraciictam conciulioncm rcdu- 
cereadprac^icam: &noca,quii non ioucnics apud r 
aiios Doftorcs. 
I j Tcrtius & vltimus cafus eft, f quando fubltitutio 
cft inutilis cx caufa pncceriiionis , vd cx aiiacaufa , & 
vnus & idcm cll coniundiiis , 6c idcm ctiain lubllitu- 
tus cohjrrcdi luo, lum tuncpcrinuiccmlubliicuao- 
ncm , (cu per limplicem tubliicutioncm non impcdt- 
tur,neq; tollitur ius accrclccndi, & iJeo potdt lucce 
dcrccx iurcaccrcfccdi.Bar.in d.I.rcconiunCh.nu.j 7. 
qucm (equuntur ibi Crot. laLnu. 1 68xutn leq.& R> 
pa, nu. i j7.cumfcq.&hanccandcmopinioncm ce- 
nentglof & Bar. in Lncc is. j.iwcrcs. if.dc acq.h.rrcd. 
Bai.in l.pcnuLffdc iniufto , rupto , irritovc tcftam. «Sc 
ibi Ikr.& Pau.dcCaltro.Glo. Sc Aibcri.dc R.of in Lte- 
{lamento.C.de impub.&aiijs l'ubtlit.& Aiex.in conlu 
lop.in i.vol.t&ltrcellcommuni$opin»o,qu9 pro- 
barur primo pcr tc.x.in d.Lpcnuit.cum llc induccndo> 
ibi dicitur in fecundorcfponfo, quod duocranc infti 
ruti & inutccm fubfbtuti, & pofthumus a ^radu in(H 
turionis fuit exhxredatus , a gradu verii lublhtutio. 
nis prxrcritus: modo lic, iiic inflitutus no potcrac fuc 
cederccx tubthcutioncad portioncindclicientis , cu 
proptcr pr.Tteritionc potUiunii fadiam ifubftitutio- 
nc, llibftitutio ctlct nulla: cr|»ocuin ibi dicatur quod 
hxra xA portioncm deticicniis adtnittatur, diccndii 
cft admitticxiureaccretccdi.igiturcx hoc tcxtupro' 
banir, quod lic^ fubftitutio rcdd.itur nuUa,tamcn io 
cuin luncr ius accrelcendi,& lic fubftitutio nulia no 
impctiitctTcCliim iurisaccrcfccdi.Nccibi poiluinus 
dtccrc, qubd illc hrres admittatur cx fublbtutionci 
vt intellcxitglof ibi in vcrbo, puro. qur vult, q> poil- 
humiisdicatur cxharrcdatus ctiamigradu luLilhtu- 
tionis.quia in fccundo ^radu cadcm rcpcritur pcrfo' 
na fublbruta.qu^ fuit inlututa in primo nradu.i quo 
pollhumusfuiccxlicredatu5.quiarcl'pondciur,qu6d 
exhzrcdacio hr a gradu, & non i pcrioiu. l.j.^.Hlius, 
rfldclibi-r.&pofthum.&idco cum &iiusibia gradn 
rubftitucionis fucric ptcritus , fubftituiio iila cll nul- 
U. Nccctiamobltatlidixcris, qubdlxibilubftitutit» 
eilcciniialida.dcbcrcc pofthumus fucccdcrc:led cum 
pofthumusibi nonfuccedat, ncqiiocuin libitaciat, 
<Ucendumcft, fubllitutioncm illamvaicrc, quiaro- 
(imndctur , nam qaandofunt infiituti piurcs & inui- 
eemfubllituti, per fubftitutionc tdbcor noluit tol- 
lereiusaccrcfccdi: ncc cmra vQluitioUctciu$col«- 



retlum, iino voiuitaugerc, &lichabcntvtrunq;iu$, 
&idcoeftqucKl iiccctab:ticutio litinuaiida, tamciY 
portioviiius dcficicntisaccrelcir alteri pcr ius accrc- 
iccndi ,&idcopollhumus non ftcithocin cafulibt 
locum,& ita Paului dc Caltro, & Bar.in d i.pcnul.rc^ 
fpondent . ^ ti dcnuo dixcris cum Ripa» quod ibi co> 
hirres admicticur um cx iurcaccrcfccndi.quam ex ia 
rclublbcutionis, vt proban vidcturcx aducrlaciua, 
ied,qar diucrliiicat ius& Eidum.l inaritus.ftlad lcg. 
hildc,iduic.& notatur per glof in Lhoc amplius.$.<le 
his. & dcdam. infcc^o . vnde in tecundo rctpunfo ad 
hoc,vtiUa aduerfaciuarcd^ adiierteturin iurc,con- 
ciudcilum dl,l'ub(titutioncm iliam non irritari: qtiiai 
rcipondco , qubddiccrcibi tubfticucionetn vaiidam ^ 1 
clIccftfaKum, cumibipofthumusigradu fubftitu- 
rionis fucric prxtcricus. I.ll pofthiimus. (Kdc iibcr. 8c 
pofth.&aducr(aciiiaiib,fcdcciain li ful>fticutio (itin* 
uaiida,aducrlatur in iurc&in (ado. Aduerlatur in Fi 
£to, quiahicinllirarifuntinuiccm lui)ftiruti, fupra 
vcrb niinimcaducrfatur ctiam in iurc, quia fiipra iur 
rcs non admittinir cx iurcaccrclccndi , hic vcrb tlc.& 
cura iupradittlf rcfponltones non obftcnt, concludl- 
duin dl, hanclcgcoprimciftam codijfioncprobarcv 

Secundb probatur pcr tcxtum iunda giof in LncQ 
is.$.h.Trcs. fl.tlcacquir.polIdLqucm ccxnim IIclVTin- 
gcibi.icgirimus h cres, cui i lci^c dcfcrcur h vrcditas, 
h?rcs 1 n I ti tu tus po ccll rcpu diarc cx tcftainfro, & fuo« 
ccdcreab intcftatocx prouillonclegis: & nb mirura, 
quiain illislcgttimus duphci iurcvenirc porcrac:vn> 
dc rcpudiando ex vno, non videtur reputiiare cx ait<S 
ro, & in d.Lcrantduo iura fc inuiccm non compatic- 
tia,(ciliccc caula cdiici, & caula inteftari: inodo tlc, li 
p concdfioncaitcrius rcmcdij vaiidi, &contrarij no 
loilun cur aiia rcmcdia, v c dici rur i n d. § hrrcs, nuii to 
niinus toiU dcbcrct pcr concdlioncm aiccrius rcmc« 
dijinuaiidi.&proptcrcainifto catuproptcr inurilS 
fubfticucionc nodcocc toUi rctnediti iuris accrcfccdi. 

Tcrtib prolMtur pcr tcx.in Lll quishgres infticutus. 
frxicacq.hvr.&licccioquatiirin (ubfticucionevalida, 
tamcn adhuc iftc ccxcus proixit hanc condutlonctn 
hoc modo : nam (1 in cadcm pcrlbna fubftiturio vali« 
da non cxcludit ius acctclccndi , crgo tanto magis i 
fortiori inualida ipliim iion cxdudit. 

C^uortb prob.itur pcr tcxtum in L tj ex plurib. fT!de 
fuis & lcgit. vbi licolucrcs fubfticutus tnuriatur ancc- 
qua cx fubfticucionc adcat paric coh^rcdis rcpudiaca, 
uhs (ubfticuciocxringuicur.quia cu fu bftiturio (itcd 
ditionalis infticutio.L in ratione.$ (Ifllio, &$ quod 
Vulgo. tf adicg.l alcid. idco non tranlmittiturad hae» 
rcdcs. I.vnica. $. tinautcm lubconditione. C. dccad. 
toUen.& tamcn cius hxTcs potcft vcnitecx iurcaccr^ 
tcendi,crgo dt ibi tcxcusqubdannuilatiolubftitutio 
nispcf inatccmfublUtuti, non toilitiusaccrefccndi. 

Qu^i ntb & vltimb probatur hac rariunc . Qiudo iit 
cadcni peribnacftfaclatubliicucio.dicicur (acta ad 
augcudum & ad ampliandum, vt probatur in l.tefta'» 
n»cnto.C dcim}Hib.&aii;4t'ubft.crgo nondcbct ope 
rari dumnutiDncm lans accrciccndi. I. rcm lc(»acam. 
f}idcadim.lcgat.&ind.l.ttfftamcnto,dicicur,qubdiD* 
fticutispiuribuj h^rciiibus, & inuiccm tubftitiitis, 
porciu rcpiKU.iiuium a.lcuntibus fum portioncm 
itvtrclat cuani inuicistagopcrius accrdccndi , 

L i non 
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non iurefubdirutionis. igitur fubfbcutio fada ad au- 
genduraius cohxredum , non toUit, neque irapedic 
msaccrcfccdi : &ficcxprc(Iiim cum pinguius proui- 
dcar.non facii ccllaic racicum, Bar.m i.tn prouinaa- 
li.$.).ir.denoui opcr.nuDC. 

7 Supr.id)C^ communis conduHo i ta ampliata, fdc- 
daraturpnnio non pruccdcrcquandocxconiccht- 
rispoilctaliqualitcrapparcrcdccontraria voluntate 
tcftatori5,Bar.I.i(.Crot,& Ripa in d.Lrc coiuncH.Bar. 
in Li.^.d duu.f!.dc bonor.poiicii.lccunduai ub.Baid. 
iiil.fi.C.dcimpub.& alijs lubll. &Ripa md.l.;.nuin. 
iSi.6c probatur per tcx. in Lquid.im tdlamcnto, vbi 
Bar.& aLj DocLtt.de vuig.& pupilLiubilit. 

8 Sccundo dccbratur nun proccdere, tquando ipii 
coniundi dlcnt inuiccm fubibtuti , nam tuc pcr fub- 
ftitutionem non loUcrcrur ius accrdcendi.iia tencnc 
]af.num.i£z.&Ripa,num.i jo.mdJ.rcconiuncti, & 
Ripa ind.L).num.i Si.Bar. B.iLi'au.dc Calko, Ang. 
Salyc.Alcx. laCDcc.&alij Dod.communitcr m l.tclla 
mento. C.dc impub. & alijs rubltit. & i)xcdci:laratio 
probatuf pcrtc)Lind.i.teltamcnto, vbi probatur, qr 
quando cl t fa«^ inuiccm lubllifufio, tunccoluTcs, 
qu i adiuit partem luam , potell venire ad partcm rc- 
pudiatamexiureaccrdccdi &cxmrc fublhrutionis> 
iquod proccdit lioc modo : nam aut ilie , cui dcfcrnir 
ius vcnicndi cx fubHirutionc, agnoui t primb p.irtcm 
fuam,& runc inuiius habcbit partcm rcpudiatam, ti 
cxiurcaccrticcndi.quamcxiurc i'ublliiuciunis,&ita 
proccdii tcxtus in d.Licliamcnio, & tcx.in l.fi quis h^ 
resinilitutus.iHdcacq.iixrcd. Autprim6 repudiauit 
p.iricm(uam, icu iliam non adiuit,&cunc cx (ola 
lubrtitutioncpotcritlubcrcpartcm coiizrcdis rcpu 
diantis,& haDcbittunc cxiurc accreicendi pancm 
fuam propriam, quam iplV fublbcucus pnmo rcpu- 
diaucrat , & iu proccdit icxtus m L(i tu cx partc. ttide 
acqii^rctLfcd animaducrtcndum cft, quia l'au.dc Ca 
ftro ind.l.iiquisharrcsinlbtutus, primum membrij 
luiius didinChonis dcclaratproccdcrc, quando iunt 
duocoh.rredcs,& inuiccm lubltituti:nam tunc li pri 
tnbadiuit partcm (uam , vnus cxillis hxrcdibusad- 
mittituradpartccohjrcdis rcpudiantis tam exiub» 
lUtutione, quam cxiure accrcfccndi inuitus.&nt- 
lio ci\ , quia cum fubibtutio mnc (it coniundla cum 
iure accrefcendi , capitab co hanc naturam , vtac- 

I r, cctlat tnuiio , (icut& ius accreiccndi . t Scd li ellent 
trc$coh.Trcdcs&non duo , & vnus dlct fubditutus 
vni ipforum,tuncillcfublhmtus, rcpudiantcpartcm 
fuam ha-rcdc , cui fadla fuit fubllitutio , pollct repu- 
diarc rx iu re i ii bdi tu tion is, & venirc cx iurc acc refc^ 
di pro partc (iia.&non mirum , quiamncfubllitutio 
nonclt itaconiunCla cumiurcaccrcfccndi licutcll, 
quandoomncs coharredcsellentinnicem fublhtuti: 
&ctuin li vcllct pollct (bluiTi admitti cxiurc fubfti- 
tutionis , & non cx lurciccrclccndi , quiacum cflcnt 
tres coharredcs, & vnus (ulum altcri dlct fubltitutus, 
ccttc ex voluntatc tcftatoris polU-t venirc ex i ure fub- 
flimtionis, qux prxfertur iuri accrciccndi. d. I.i .<5.fi 
duo.&iicin hoccafu (blum ad parccm coh-rrcdis re- 
pudianrfs admittcretur iilc fublti tucus, & non (licce- 
deret et iam altcr h«res,prout dlct fi cx iurcaccrclcc- 
diadmittcretur.&Pau.dcCaftro ibidicit lunc dfe 
veritatem, &ipfum fcqui vidctur AIc.x.in d.l.tdhinic 
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to. & hic quarlho , An quis admittarur tx iurc fubfK 
cunonis,l'cucxiurcaccrdcendi,potcftclI(:vtili$:qui»' 
quando habcrct cx iurcaccrdcedi, rcncrcturindilhn 
ctcadomniaoncralcgatorum,qu.T: iniunda dlcnt 
hxrcdi rcpuchanti. l.vnica.$.is ita. C.dccaduc.tolien. 
fcdlivcnirct cxiurc fublhmtionis,tuncnon eiUi<^ 
cum lcgata rclitfhi ab inrellaio , non intclligantur rc- 
pctitaa('ublhcuto,quandoexprefselcutacitcconftat 
decontraria rdhitoris voluntate.Llic^tImperator,fifi 
ibi nocatur.d.dc Icg.j. 

1 SubflitutiO yulgjrts per adWmcm h^creditJttts exu 

ptrat . ' ' 

2 SubllUutornm^<iuMdo plures fmugradus, pcr adia^t 

prtmi omni i expirunt. 

3 Subliifutio vulgaris faQa ia rfufrudu , eius a^nitm- 

ne none.xpirdt . 

4 L. boues.f.hoc fermone. ff.de •verbo.ft^nific.declarattir, 

5 Subliitutus ad hxreditatem admittuur, quindo bares 

pofl aditambxreditatemfuit ne^ltgeus,defun£ii V9 
luniatem per annnm adimpUrc^. 

C A P. XVL 

Eclaratisomnibus, quxvcnicbaiitrefol- 
ucndacircaquintumqn^litum princi- 
palc , dcucnio ad dcclarationcin (cxii 
quziiti, quod e(t,quando vulgaris lub- 
Ihtutio expiret . & ad hoc vt omniu co- 
rumqux tum hic, tum ahbi dicunturpcr Doclorcs 
habcamr vera refolutio, cx mcntc Bartoli rdolucnd^ 
vcniuntnonnuUx conclulloiics. 
1 Prima concluliocft,t An peradidoncm hxrcdi- 
tatiscxpiret vulgaris iubftitutio Hn qua concluliu^ 
proccdcndo dicas.quid llc,vt probatur in Lpoic adi- 
tam.C.dc impub.& .ihjs (ubft.& ratio cft.quia \ ulga- 
ris ful>lhtuho titlub condihonc.lihxres inftmitu» 
non lit hxrcs, qux conditio adira h.Trcdiatc ddicit» 
mcrito fubftitutuscxchidicur, Bal.Fulg.Ia(.& Dcuiii 
d.Lpoftaditam. &pro hacconclulionc facit lurcalia 
ratio:nam (i poftaditam h.Trcditatem non cxtinc^ue- 
retur vulgaris ('ub(htutio,l'cqucretur q> duo dirciiH 
infolidu hxrcdesdlcpollcnt: n.amdircCtus h.Trcsel^ 
fct lubftitutus, & dlci ctii hxres : quia qui fcmel fuit 
h.-crcs mcdiantc adirionc , non potcftdelincrc clfc 
h.vrcs.L[ilinc.<i.lcdqu<j«IPapinianus.ff dcminor.lcd 
hoc dicere cft fallum.I.li vt certo.$.ii duobus vehicu* 
luiTi.tfcommoda.ergo falium eft ctiam dicere, quod 
poft aditam haTcditaccm non cxtinguatur vulgaris 
liiblhtutio. & hanc rationcm adducit Ang. in L Ccn- 
turio,coLj.ff.devi!lg.&piipiLqucmrcfcrt&fcqiutur 

Pcf. in rcpct. c. fi patcr,dc tdhim. in 6. & hinc dl ,^ 
poft atlitatn hxrediratcm pocdl fubftitui per tiddo6- 
milliim, q;i ia vnus poccft dlc duminus dircdo , alius 
vcro vtiliccr.vt patct in toto titulo.fr.& Catl TrcbdL 
a Hxc conclulio ampliatur primo , t vt pcr dauono 
primi ^radii-s.omnes ctiam alij gradus cxpircnt, pro* 
ut nucat Bar.in d.Lj.num.47.qucinibi fcquunturlaC 
num.fi 4.Ripa,nnm. 1 8 j.& Soci.num. jo. & mouco- 
tur per textum in L cura in tdtamcnto. tf. dc hxrcd. 

iaftit. 
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infKt.in prin. Si pcr tcx.in 1.(1 matcr.^.fin. ff.ile vul^.& 
pupil&: hinccltillnuli, quod (iiliiuiulbtuto, ci de^ 
ccacntiiinclibcrisfacblit (nbltituuo cumpluribus 
gcadibus.lifiliusmoruturexilbntibus libcris rem- 
porc mortis , omncs alij gradus liiccctfiuc cxdudun- 
tur, tu tcncnt Oldrad.in conni i . Speculin ncdc tc. 
ftani.$.i» primts, in vltima quxilioncinciptcntc, ca- 
fus talis cll. Pau.dc Caliin l.a hicto.Si.penuL(f.ad Tre 
beL&inconliLiyo. Abb.incon(iL4alib.;. & Alcx.in 
£onfiL i i.iib.j.&huiusampliationis ratiocll,quia 
omnesgradusrub^litutionislunt fub conditionc,h 
primus inllitutus iizres non crit:&idco ii priinus 
adit hxrcdiiaicm,oinncs gradus cxtinguuntur , cum 
deticiat conditio . 

: Sccundo & vitim(!> amplutur,vc proccdat etiam in 
fubftitutione fadla in legatis.Lll lcgaca.C.dclcgat. 
} Hxc conciulio ita ampUaca, t dcciaratur primo no 
proccdcrc in fubfhcutione vulgari fadti in vlufruC^u, 
cuiusagnitioncnoncxpiiat vulgans, lUtcnctAlcx. 
in d.L).num.4o.qucm lct]ui vidcrur Fcmand.Valq.in 
trac^dc fuccclCprogrclllib.i. in prxfarionc.f 1 1 .nu- 
inc.7<».& mouctur Alcx.arg.L).$.fi.lF.dcvfufruL"tu ac- 
crdccn.vbiagnitio vfusfruCtus no impcdit iusaccrc- 
fcendi, ergo non dcbct impcdire ncc vulgarem , nam 
ius accrclccndi didcur tacita vulgaris . Lli Titio . $.hi- 
lianus. fiidclcg.i. &illctcxtuspocciictiaminduci in 
racione qux c(t, quia vfusfnK^us quocidie nafcicur,& 
fic quo ad vfumfruclum fiiruri tcmporis vcnim vide- 
tur, quotl non dcfi:ccrit conditio rubdjtutionis.Huic 
ccxciii rclpondetur, qu6d ibi crancrcconiun(3i,& lic 
i prindpio in pcrlbnam omnium inlohdum ius vlui- 
frucius iundatu cratJ.coniun£iim. rt.dc icg. j . & idco 
mortuo vno coniundo accrcidt totumaTccri, incu- 
ius pcrfona ius iam radicatum crat. q uod fccus cft in 
fublhtuuoncvuigan, cum nunquam habucritiusin 
vfuirudu,nani iibi rcii<^his fuic iub c6ditione,li altus 
non agnoucric . Necobllac , qutid vlusfruclus quori- 
dic nalcatur , quia pro vfufrudu prxrcrito ahud cll. 
Lj. fF.quib. mod. vfusfirud. amit.Et cain hzc ratio 
non lubfillat.Rip in d.l.j.num. i S 6.didt hac opinio- 
ncm Alcxandri vidcrihbiadmodumpcriculolamcx 
hac ranonc, nam fubilirutus non potelt fuccedere,ni 
Ci in vilifi-udturchttoipli inltituto, vt patctexdirtini- 
tionc fubllitutionis . lcd mortuo inltituto , vcl capi tc 
diminiito polt ^nitum viumfrudtum , finitur totali- 
ter vfusfrudlus.$.finitur,lnll.dc vfufruc. crgo vidctur 
impodibilcq? llibltitutus iucccdatinviufruclucxtin 
^o. Item h.TCopinio probatur hacalia rationc: nam 
fubllirucio in legaris reguiatur fccundum naturam 
fubltitutionis , qu.i fit in iia.-rcdiiaic.Lvnicx )i. vbi au- 
tcm.C.dccaduc.toilcn. vnde,vti'ubAiturtoin hxredi- 
tatccxpiratpoil.icquifitionem, iu&rin lcgatisexpi- 
rarc dcbct: 6£ idco pcr agnitioncm vfusfrudus extin- 
guitur vuigans fubltitutio. 

Licct harcopinio Alcxandri vidcatur Ripx pericu- 
lola, tamcn proptcr authoricaccm tanti viri ego ab 
cius opinionc non rcccdo , cum id fit ipcciale m viu- 
finiitu.& luEC Alcxandri icntcntia proturur per tcxjn 
Lficut.$.j.fr.qmb.mod.vfusfruct.amit. vbi (ex.vuit, q> 
fiTitiuscapicisdiminutione pcrdidcrit vfumfru(^u, 
&repctitioncacquiliucrit, dicir, qu6dintcripium& 
alteraraicgatariuiatcconiuadumlubct locutn iut 



accrclccndi.pcrindeac fi alius Titio rubilinitus cflcr. 
& fic vidcs tcxtuproccrto habcrc, qu6d li Titio alius 
fiibllimtus clfct inrer lcgaurium &: lubllitutum alte. 
riuslcgatarijcoincafuius acactccndi locum habc- 
rc,& lic fubltitutiim ad Titij partcm .-idmitti , no ob- 
itante, quodpcrTitium antccapitis diminutioncin 
\-fusfi:udus agnitus fucrir. Pra-tcrca probatur hac r.i- 
uonc, poftagnitum vilimfrudtum loaim habet ius 
accrclccdi:<Scratiocft,quiavfii$fi-uchisquotidiccon- 
ftituitur.d.Lj.f .intcrdum. & ficcum quotidicconlti- 
tuatur& lcgctur, pcrindc cft .acfiagnitus non cllct 
rcfpc^au temporis futuri. motlo lic.Coditio iubrtitu- 
rionisfadbcin vfufrudu rcfpcciu (cporis fururi non 
dcficit, cumvndixi^vlubfrudlusquotidiecoHituatur 
& lcgctur, ci^o non mirum cft fi ctiam poll agnitum 
vfumfructuin fubltitutio locum habct . Nccoblbt fi 
dixcris quodconditio ftibrtitntionis in vfuft-udtu fa- 
dxverificaturrantum in primoadtu, argum.l.boues. 
f.hoc fcrmonc . ff de vcrb. fignif &;ficagnito vfufi-u- 
dtu didtur verificata fcu dcfecb, & idco no habct dc- 
indelocum, fi vfusfi-uftus finiatur, &dtnuoc6ftiraa- 

4 nir: tquiarcfpondeoquodpropofiriodicti fhocfcr 
monc, proccdit eo cafii quo vcrba cclLin t , & co cafij 
quo intcrprctatio ficrct contra vcrbi proprictatcm: 
namcxhoclcrmonc, dum nuptacrir.prim.r nuptia: 
lignificantur,quoniamprimisnuprijsdilIbluus, vcr- 
ba ccUant,amphus.n.nupta non cft.& qui lirmcl dcfi- 
nit.rurfus non conualcfcir, arg.Lqui rcs.$.arcam.f!^dc 
folut.ali.is.n.fi verbanoccllarcnt&intcrprctauocon 
iraverbi proprietatem non ficrcc,cuncfermo fimpli- 
citcr prolatus criom dc pluribus a(ftibus intcliigitur , 
cum lcrmofimpiicitcrprolatus arquipoUcat vniucr- 
falLLfipluribus.frdcIcg.i.ita clcgantcrdedaratFer- 
nand.Vafq.in traift.dc iucccff."progrclI."inl.fiquando, 
fub num. i «?.C.dc inoflic.tcllam. icd in cafu noftio \i- 
cctagnitm fucrit vfusfi-uchis,condirio fubfticurionis 
dcficic.fidcmum finiatur,&eacondiriopIuribus vi- 
cibus vcrificari potcft, cum vcrba non ccflcnt, &non 
iinrcontra vcrborum proprietaccm.cum vfusfru^us 
quoridic naicacur & lcgcnir, crgo condirio ifta lo- 
cum habeiiic,ctiam fi poft agnitum vfumfrudtum 
dcmiiiTi finiatur. 

/ Sccundo & vlrim6 dcdararur non proccdcre, f qn 
hzrcs poft adiram h.vredifatcm fuit ncgligcns aclim- 
plcf c voluntatcm dcfiuitti pcrannum, nam tuncpri- 
uaturIiarrcduatc,&.admittirurfub(litutusiraproba 
tur in auth.iioc amphus.Cdc fidcicom. & in corporc 
vndeiiimitur . & rarioeft,quia proprcrddiAum ha:- 
redis lex priuat harrcdcm , ac li nunquam fuiilct hi- 
rcs,gloLin l.in fubllinirioncrticodcm . 

SFMM^RjyM. 

1 Snbflitutio vulgaris fafla plurtbus fmpliater in to. 

tum,tin vnius aditioneexpiret. cum eins ampliatio. 
nibus cjr limitationibus, num.y.^. i j.cr 12. 

2 TlHralitas , e}u£ rejpicit ynum finalemeffe£ium,non 

refoluitur in fingularitates . 

3 Inflitutus in dubioatcflatore, yideiur magit dileQus 

tfuam fubflttutus.tjuod declaratur , prout num. 4. 

5 TunQus habttur loco copuU , C foiuta refoiuitur ia 

(QnitmQim^ . 

Intetuaus 



D.Alexandri 

6 InttHtElitt l.penulff.dc mufto, rHpto,& irriio faSo te- 

[i^m.tS' num.i 5. 
g ComuifBt re&-yei bis , m iure accrrfi endt prxferelidi 

funi fititi vetbis tantum lomiuiBo. 
JZ Sublhlutto vul^aris plurtbui inlhtutis copuUtiui fu 

(ijttnn vm adcunte expirer. cum etus declaratione , 

num.io. 

ij Tlui alts !oejHti!torefaluitHrin ftngularitates.quodde- 
cUra , prout mm. 1 4. 

16 \atii> diff rrr.tix inter fideicommiffariam , & 

rem liibjiitutioncm . 

1 7 ImcUe^us l.(juamuis. C.deimpkb. & alifs fubliit. 

1 8 Oratio vttiuerfdUs itt >no falfa , in omatbus rcdditur 

falfj. 

19 Ad cop}ditiutveritaiem neceffe efl quamlibet par- 

temcffeveram. 
X t Sfibfiitutio vulj^aris faQa per verbi , fi netjHc Tiiius , 

veque Seiui hsrcdes erunty ad hoc vi locum habeaty 

ntccffe rfl, <juhd ambo nou ftnt hxredes , 
22 Diliiones,neque,& tiec, habcntvimcapulx. 
1 i Subflitutus duobus hxredtbus inflitulis fub conditione 

datus,fi vierque hxres nonerit, non admittitur nifi 

ambo hxrcdes non ftnt . qux CMcUfio ampUutur & 

dec!aratur,proutnum.is.Z7.zi,i9. 
Z^T>tQto,vterque, eftdiHiocotlttltua. .^, . 

26 J{atiodiffcrttitix inter vulgarem , ijr pupiUarem fnbm 

flitut:onem . 

j 0 Subflittitio vulgaris pturib ts inflitutis hxredibus coU 
Itdiui faSa, non habet effieflum , nifi in perfona om- 
nium condttio veniat,quod ampliaiur ,prout nu, j 2. 

3 1 Suhjttutio in dubio fada cenfetur non de perfonx fuh- 
ftiiuti ad fmgulas perfonasinftitutorum, fed potius 
dcgradufuhfiiiutorum adgradum mftitutorum , r,. 

}j Snbjtitutio pluribus fafla altematiui , locum habtt 
etiim ft conditio veniai in pcrfona vaius.quod decla- 
ratur, prout num. j 8. J 9.40. 

41 Sub!litui'to fi fiit hoc modo, Titium & Seium hxredes 
inftilHO , quibusfubflicuo Caium ; jn vno rcpudiante 
edmittatur fubfltiHtus . cum tius dcclaralionibus , 
num.^z. &4J'. 

C A P. XVII. 

1 ^yj^rc;) Ecundacondufiodhlanaditioncvniuj 
cxpirct rubfiiraiio vulgan<> fada pluri- 
«T^j^^M bus in tocuin? Pro cuius rtrlolutioncco- 
iidiTandi iiinc plurescaI<ts.Qiiofum pri 
miis dK<]uando tcltatoT (iuobus aut plu 
ribus li.crcdibus ialUcutis fiicir volgarcm fublhtutio- 
ncm fimplicitcr: vt cxcnpli gratia, Tcilator inlbtutis 
hcrL-dibus Sdo.&^l^uio tiicar. & li hitre»ics no criic, 
fubilicuoTitium . &in hoccafu non adinittiturfub- 
ftilucus, nifi omnibuv rcputiiaiuibtis&vno rcpudraa 
ic, &:altcronon, lublhtutus nonadmitrciur.uidicla 
lucrcdiratcm,& tta conchuiir Bar.in d.i.i.quem ibi ic- 
quuntur Imin.dclmola, Soci.fub num. f t.&Ripa 
num. I idcm tcncni Bar.Pau.dc Caftro, Ripa in 
l.hxredes mei.$xum ita. ff.adTrcbcL Imola in c.Rai- 
nutias,extradccclbm. in matcria vulgaris lubftitu- 
lionis. GloiInar.&Pau.dcC.ili.in Lquamuis.Cdcim 
j>ub.{^'ahjsrub(iP3u.dcCail.inL^uidam tciUinoto. 



Trentacinqui; ^ 

ff.Ac vulg.&: pupil. Bar.&r Pau.dc CaiL in L penul ffde 
iniuOo, rupto, & imto tacko icifci. Corn.6: alij DoCt 
communitcr m l.pcnul. Cdc impubcr.& aii js lubilit; 
cioilin Lpatcr (iltam.$.li. in vcrbo, iubl^itutum.fTad 
lcgcm Falcid.&:Crotusin rcpctit.Lrcconiunch.ltdc 
Icg. i .in verilcdccimoicptimb c{u.Tritur.i'au.dc Caih 
&Soci.inl.nisc]uiduCL'nta. $.itcm tipatct. ii.dcreb. 
dub. & lixc efi coinmunis CSc rcccpta fcribcntiuin 
fcntcntia,prout dicit&cam ll-quitur Corn.incot»< 
liLxc^S.volum.^. 

£t ad ita tcncndum moucntur cx }Jurtbus , & pri« 
mbpcr tcx.inl.t]iumuis.C.dcimpub.&.ihjs iubll.liie 
tcxtusnon oblianquiahcct ibidicatur, quod vtrique 
\idctur fafta vuigaris , & non pupiilaris proptcr in*- 
qualttatcra, non tamcn ibi dK:itur,quo(i vno cantura 
rcpudiancc, nonpolHt vcnirciublimirus. 

l Secund6 mouentur.tquando pluralttas rcfpicit 
vnum finalem eftichim, tnnc non rclahutiir in lingu 
laritatcs, &i(bDcaiulocnm nonhabct.i.raUa.$.h.ti.<le 
condit.&dcmoniL ita tradic Bart.in d.Lh.Trcdc5 md. 
$.cum ita , iiib iniin.4.li.ad Trcbd. led in calu noll.ro 
fubltitutio vulki^aris relpicit vnuin Hnaicni cticChitn , 
fcilicct volunratc tcOatot is, 6t eius hxrediatcni,ciun 
per vulgarcm fucccdarur tcllatori, &arb co imincdi*' 
t^habeatur h.r4-ttiitas.Lcohj:redi.$.QS tiiia:.trde valg. 
& pupil.crgo hxc fublhtutio no rdoluirur in li ngula- 
riutcs: & iic fi omncs h.vtcdcs non crunt,non adinit- 
ricur iiibitittuus. Vcrum & huic raiioni refpondctur»' 
nam fubltirucio vulgaris rdpcdhi plunu rdpicic piu- 
rcseHcCtus: &hcct.-igatur dc lucccdciuio cciLitori,! 
agicor tn dc lucccdcndo pcr liiucria mcdia , idcil pcc 
duicrias pcrionas , quibus coniidcratis dicuntur plu-i 
rc$dil{)oiitioncs.l.ii tohis.&Llimcxpartc. ti.dcaoqt 
hf rcd.&hinc cft quod licct pcr tidcicommiliartaiB 
fubititutioncmfucccdaturtctbtori, ficut pcr vulg*< 
rcm . d.Ji.cuni liii.r . t.imcn quando tidcicommillaria 
fubiiitutiofachifuit piunbusfimphcttcr, &indiliiat 
tc , vt cxctnph gratia.inilituo primum & iccundum , 
quos poll eorum mortcm, vd linc liberis dccclkrint, 
volo rcttitucre h.rrcditatcm Caio, vei poit corii mor« 
tcm , vcl li ilncliiHTisdccdlcrint, fubttituo Caiura: 
na hoc in cafu put iiicata codinonc in pcriiina vnius* 
illico locus dH'ubltitutiuni.LLucius.$.Caia iilad Tre 
bcL&L ti.ftihiim & tiliam.rf.de Ifcg.i. & h;ec ctl com- 
munisopinio, fecHndomquamconfuluerunrl>ctrus 
dc Ancharano inconi!^ 90. Alcx. in conf ^8. voL). & 
Soci.in conf 94.lib.4. 

Tcrtio mouoniur. Vulgarisfubliitutiolocrumh*' 
bet antcachtim liarrcditatcm.l.poil aditain.C.deim» 
pubcr.& alijs fubltit.quo tcmporclocus cti iun accre 
icendiinrcrhcrcdcs.l.j.$.intcrdum.ti'.dcvl"ufrucluac- 
crcfccn.crgonili in pcrlona vcriuiqoe conditiocxi* 
ftar.non vocatur fubtbtutiis.Contirmaturh.TC ratio» 

} fnainccfiatorrubliitucndopluribusinditiinite ccn- 
ieturinsaccrcfcendiconlcruarcvohiillc: in dubto.n. 
itd^torc vidctur m.igis dilecitiis iniiitucus>quiun 
fub!ticunn.l,Publiiis.».tin.t^dccoudic.&demon(l.fi£ 
idco vrrillmilectt , quod iniiitiitus in priino grada 
pra-icrarur racione iuris accrdcemii iubiiititto, de 
quo noncnnftatquodin t.ili catu vocacus licatcliato 
rc. Vcrum & huic r.itioni 1 olpcjndetur.nam no lct]Ui"« 
tur iequeb,dl lucus iurr accrciccudi,crgo exciuciicac 

lubititucus , 
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rablUtucus,ciim im rubftitutjonis vincar ius accrc- 
Tccndi. 1.1. duo.flide l>on.pollcll.' Iccundum rabiii. 
&Lj.$.pro tccuntio.C.dc caduc.tollcn. &r idco cum in 
calu noltroconcurratiu'; accic(ccndi,'& ius fublbtu- 
»iouis,concludcdum cll.adniuti dcbcrcrubftitutum, 
&cxcludi ilcbcrccoh.Trcdcm. Nccoblhr.ouod infti- 
tutus ccnlcatur magis dilcchis, (]n.tm fubftitutus, 
4 tquialiA-crcgulaprocalitinpartc, in qua fuitinfti- 
tutus, Sc non in [urtccoh.Trcdis rcpudiantis, in qini 
rublbtutus magis dilcttus vidctur. &hinccft, qnod 
lus lublluutionis cxcludit ius accrelccndi . Vcrum 
anim,iducrtcndum cll.nam rubrtitutuscenfcturma- 
gispr^Ieifhis.quando conftatdcfubftitutionc.alias 
in dubio cenletur pridilcdtus mat^is primo loco infti 
cutus,quimTubrtitutus.d.f fi. I«l in quxrtionc noftra 
nonconlbtliiblhtutioncm faiffcimcHecocafu, quo 
altcr rcpudiac, altcr vcro h^rcditatcm .idir.cum inde- 
finitcpluf ibus fadh fiicrir, idell ll hrredcs non criif : 
crgocubmus in dubio,debemus admittcre poriiis 
ialhtutum magis tcftatori prxdilcctum, qnam fubfti 
tutum . quod cofirmatur, nam licct pluralitas dc pro- 
prictatcfermonis gcrminct lingubriratcs , proutrc- 
txei Pau. dc Caftro in conC 1 4. in i.voL & probatur in 
<iLfal/;i.$.fin.lfdccondit.A:dcmonft.vbi lurilconful- 
cus vtitur vcrbo,oportct: (j^iiafi dicat.ncccllc cft ftiteri 
<juod pluralitas gcrminct fingubritatcs.quod /alfum 
cllcc , li dc proprieratc fcrmonis non gcrmi narct : ta- 
men.quandopluralitas indcfinitc, & net^atiuc profcr 
tur, tuiicfectiscft,cum indcfinirancg.it(uaxquipol- 
lcat vniucrfali.l.fi is qui ducenta.J.vtrQ. ft^dc rckdub. 
& tcnct Bar.in 1. li pluribus. (fde lcg.i. icrd in qurftio- 
ncnoftrapluralitasindcfinitc&ncgaciu^ profcrtur," 
cjuia diclum fuit.fi iUi Imcdes non crunc: crgo arqui- 
pollec vniuerfali, & dc proprietate fcrmonis non ger- 
minat fingularirates: Ced nos liimus in dubio, igitur i 
propriccatc vcrborum non dcbcmus rccedcrc^ Lnon 
ahccr . tf! dc lcgac. j . & proptcrca cum tcftator indcfi- 
nit^loquutus fuerit, vidcrur voluillc intcrhxrcdcs 
conlcruarciusaccrclcendi , &.'incrit6 aditionc vnius 
cxcliiditur fubftitutus , & ccrtc lixc ratio cft val- 
<ic fttndamcntalis. 
j Quarco&vlrimomoiictun fPuniSlus habcturlo- 
co copula?, &lolutarcloluiturinconiundam:vndc 
parialuntdiccrc.Scium&Titium inftituo: SefiSe- 
iu!i,6c Titius harredes non crut, talcm fubftituo.quia 
rcloluitur,(cdicct li Titius «ScScius h^rodcs non crut, 
it» probatur i n Ltriplid . fF.dc vcrbomin fignif. Bart; 
in Lfepc , codem tic. &glon in l.prccia rcrum. in vcr- 
bo, adcat.ft. id leg.Falcid. fcd iri primo cafu liabcmus 
communcm opinioncm.quar habcr,qu6d non admit 
titurfubftitutus nill vtroquc rcpudiance, vtinfra vi- 
«icbimus.crgo idcm diccndum cft in cafu noftrQ.Hoc 
^ndamentum an vcrumfit.dependetircfolutione 
<ecundicafus,& ideoan rcalcfitjinfra videbimus. 

Liccclupcrioropinio llccommunis.tatnen contra 
cam fcncntAng.& Alcx.ind.$.cumita. Baljfe Alcx.in 
d.l.pcnult.frdciniufto,rupto, &irrito fiidko teftam. 
& laf in Lj.ffcod. 
i Etmouenturprim6pcrtex.in d.l.pcnult.fvbidi- 
cuntcftccafiim in terminisno vioLindohreram, ncc 
diuinando,qu6d ibi fubftitutio cllct fiida lcparacim, 
procudiuinanc Bar.&alijcumfcqucntcs. Verumiftc 



tcxtus non obftat, nam inrclJcclus Bartoli cft commu 
nis, vcru5&n6diuinatiuu5,vtc\^"crbis illins tcxrus 
probatur, cumexcisconftctdiucrfos fublhturosda- 
tos inftituti5.Pr^fcrca fccundum Paii.dc Caft.ibi.ifte 
intcllccius probaturpcr fcx.in I.pofthumus, in vcrfic. 
nam duQbus.fT!dc libcr.& pofthum. vbi ponitur flmi- 
lis cafus, &illc tcxttis loqiiitiir.quando uibfticucio fc- 
paratim fafta ftiir. & vlcra iftam rcfponfioncanimad- 
ucrccndumcft, namconcliidcrcrcxnim illum loqni 
in fcrmini$noftris,&(icquod(iibftiturio non (tp.v 
ratim, fed indcfinitcibi facta fucrir,cft dininarc, ciim 
ex verbis illius Icgis nuJlo pa(f>o diciariir h.TC intclli- 
genria:&idcoranqiiam diuinatiuuscft omninorcij- 
ciendus: &rantomagis non dcbct admitti,cum oc 
vcrbisiIlis,irubftitutisnoihisnonfittxh.Trcdatus, 
clicitur, quod cuilibet ipfomm fiiit fadla vulgaris 
fubftitutiolcparatim. 

Secund6&vltim6 moncntiir.ln f:dcicommil!aria 
fubftitutioncfimplirircr.&dcfinirc fadh , cucnicnfc 
conditioncinperfona vnius, admittirurfnblhturus: 
ergo m ulto magis idem diccndiim vid«nrin vulga- 
ri,quiainfidcic6iiftillariaagitur, vtporrioiam acqui 
fin aufcrac a grauaro : in vulgari af^itiir, vt porrio ac- 
qirirenda coha.Tcdi , per ius accrdccntli non nquira- 
rur. igicur fi (tihfticnnis admictinir, rollatur ius .nc- 
quifirum.LLHcius.$.Caius.f?."ad TrcbcLmuItomagis 
debct admitti in vulgari , in qna impcthcur folum- 
modoiusqiurrcndum. Lpatrcfuriofo . fEdchis , qui 
fnnr(iii,vclalicniiur.Huicrarionircfpondctur,qu6d 
ma.xima cft diffcrcnna inrcr fubftiiurioncm \*ulga- 
rcm & fidcicommillariam fubftinirionem , cum in 
▼ulgari exdudatur fubthtunis ca rarionc, quia cx pro 
pria nanira vcrborum , rcftarorcm apparcr itis accrc- 
fccndi confcniarc voIuilTc. LfiTitio &M7uio. ffdc 
lcgar. 1. qux rario in fidcicommidaria locum non ha- 
ber.aim illilocus ficpoft acquifirioncm,qno ccmpo- 
re non cft locus iuri accrcfccndi . dJ.i. fintcrdum . ff. 
dc vflifmdhi accrefcen. 

Ex pr.Tdi«flis apparct fupcriorcm opinioncm , & 
communcm vcrifnmam cflc, & idco ab ca ncc in iudi 
cando,ncc in confulcndo rcccdcndum cft, quod com 
probari potcft hac aliar.itione.ift3fub(hmrio fzCh. 
pluribus indcfinit^ , idcft fi hxrcdcs non crunt , dici- 
turfadafub condirionc, crgo diuidinon dcbct.Lfi 
dnobus . fflde condi t. & dcmon ft. mcrit6 vno adcun- 
tcaltcro vcr6 rcpudiantcnon debctadmicti fubftitu 
tus.Comprobaturhfcopinia Ifti h;redcs,quibus in- 
definit^lubftinitio fad^afuir.coniundhm h^rcdcs re- 
putantur, cumpundhislococopulxhabcatur, vtfii- 

f>radiAumfuic: mod6fic,infut>(hturionccolle«f^iuc 
unt omncs inftiiuti, & idco nominati proptcr vnita- 
tcm (crmonis habcntur taquam vnumcorpus, &vna 
pcrfona, &quihbctipforumdiciturinlhtutusin tota 
nxredirarc, & fiiciunt parrcs pcrconcurlum : &hinc 
cft, quod adcunrcs hxrcditatcTn p.irtem coniunctoru 
fibi hxredum,quali (itam prxoccupant.l.vnicx$.harc 
ica tam variq. C.dccad.tollcn. & l.plane, in prin.fl.de 
lc^.j.&hincctiamcft, quod vnoadcuntc, tuncillud 
corpus inftitutorum fidum&rcprcfentatum lixre- 
diiatemobiinuiin; vidcmr. Hisftantibus,prob.ifur 
communis opinio , li ilti hxrcdcs coniun£>i rcpu- 
tantur pro vno corporc,& pro vna pcrfbna, crgo fiib- 
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(litunofadbillistndcfinitc pcriilaverba> G hxrcdcs 
non cninc, Jicicur fiCts. in cicfcilium cocius illius cor- 
poris &: illius pcrfonx. igitur (i vniis Ivcrcditaccadit, 
altcrvcrorcpudiaCjnonadmiccicurrubllicucus, quia 
ifludcorpus& illapcrronanon dcHcit,cum vnus infti 
tutorumharrcdicaccm adicrit, 6ilicdcficitconditio 
rubfiiuitionisj&mcricoccllatcciam rubftitucio:dcfi- 
cit ccum, quia fi omncs inlliruci iubdcurpro vno cor 
porc, crgo non adcuncc, iliudcorpus fichim & rcprf- 
lcntatum Ivvrcdicatcm obtinuiilc vidccur.Ncc obflac 
fi dixcris , qiiod lccundum hanc lccundam indudlio- 
ncm rcquerciur,qa6d vno rcpudiatc,on)nc lilud cor- 
pus paritcr rcpudullc vidctur:quiarclp6dctur, quod 
facilius cfi, vt pcr aditioncm vnius omncsadmillc vi- 
dcantur ad cxcluiloncm fubili tiiti, qui agi t dc acqui- 
rcndo , quim quod pcr rtpucliatioiicm vniusomncs 
rcpudialll-vidcancurad cxchilioncra colu:rcdis,qui 
iam forc^acquifiuerat&adiucrat; & ficagcbatdeda- 
nocuitando. PratcrcafaClum rcpudiantis nopotcft 
coiurrcdi noccrc, iiuciamadiucrat, iiuc adirc volc- 
bar, Icd quo<i fublli tutus non admittatur pcr rcpudu 
lioncm vnius,id non fit cx fado rfpudiantis,nam ma 
gis cxciufus crat antcquam illc rcpudiallcc . itaquc cx 
duobus inllitutis vnoadcuntc, altcroq; rcpudiantc , 
cum habcri dcbcat pcrindc ac fi totum corpus , idcft 
amboadijlIcnt,vcl ropudiallcnc, fupcrcft vt idcorpus 
pro adcuncc lubci i dchcatipociulquam pro rcpudia- 
te. Hxccommunisopinio.idhuc comprobatur luc 
alia racionc: namfiTicius &Scius lizrcdcs indituti 
fucrunc , dcindc (i hzrcdcs non crunt, iubilitutus iic 
Scmpronius: Scmpronius non (ingulis, lcdvniucrlls 
fubftitutus vidccur.&lconffqucrcrquibultlam cxclu- 
funonadmiccitur, lcddcmuniomiubus . Quodnoa 
£ngulis, fcd vniucrfis iublHiutus vtdcatur prolutur » 
quu omncs prxdicli lunt fimui vocati, vcl pcr copu- 
lam: namvudixi, punClus habccurlococopuLi: : vci 
pcr nomcn collcdiuuin , & quall in vnum corpus tcr 
d.i(!:^i: &idc"onon vt lingulis pcrlunis, lcd vniucr(p 
gradui (ubilicucusdatus vidctur , quo fit, vt nonqui- 
bufdam dc gradu dcficictibus , led dcmum toto pro- 
iimo graduinfirmato fub/litucus admittatur . Itcm 
probacur. nam rdlacor lcmpcr vidccur fcconforma- 
iccum lcgis dilpoiicionci. j.fi^dc icg.^.. & l.fi quaudo, 
cum glol. C.dc inoifictdlam. Vndc vjin fucccflioni- 
bus ah intdhtto gradus rcmotiorcs iubnituuntur i ic 

f;cIocopriorum, &:amcncalubfticutio noalingu- 
i$,fcd vniucrfis fada vidctur.idcft non llngulis pcrlb 
nisdcgradu, fcd vniuctfo grai^ui fada vicUcur, \i Cic 
fcqucns gradusnon vidcatur fiibliitutus vcl inuita- 
tus,poft cxdulam vnam, vd altcram jicrfonam dc grpi 
du prxcedcnte , fcd tlcmum poftomncs pcrfonas cx- 
cluia$dcpr.TCcdv!UL.':;radii , vcpatctpcr omncstitu- 
los dc intcftatorum fucceIIlonii}.Iuqucn:cs: ica ctiam 
cum tcflacor limplidccr fubftituit.non fingulis hirc 
dibus infticucis, icd vuiucrns fubftitoillc, vniucrloq; 
gradui prolpcxillc ^ndccur . 
7 His rationiUu'! fi.uibuSjth^ccois opinio proccdic 
etiam , quando fubilkucus cllct fiUus tcftacoiis , quia 
<;ttam fimui cuia cxcraacis crat infticutus , vt cxcmpH 
gratia, inftituto fiiio in fcmiilc , & duobus cxtrancis 
in alio iemillc , tcflator iiibftituic cxtrancis filiuiu co- 
lixrcdcm vulgaritcr, nam iioc \a coTu vuo cxtraacp- 
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rum rcpudiantc, admitti noii del>ct fubfticutus,irate 
net Ripa in d.$.cum ita, num.pS. iiccc fub dubio .vi> 
rum cum & ctiam in hoccafu miiitcnr fupradidx ra 
tioncs,dcbct ctiam miiicarc communis opinio, £1: caa 
to magiscftdiccndum, quiaiib cxcranci inccr ipibt 
funt tTL^ispr^diicdi it tcftatorc,cum fint re, & vcrbis 

8 coniundd, in vnofaiiinc: &hinccft, tquodiniure 
accrdccndi funt prxicrcndi hlio coniundo vcrbii 
tantum,vt docct Bar.iui.rc coniundi, in tcttio mcin* 
bro.H;dclcgat. 3. 

<> Iicm proccdir lixc communis opinio, teii.im Ci 
fubftituiadlctpiacaula, iiaccncil^pa ind.$.C)j ica> 
nuiTupS. iicctcontrarium tcncat RA. inc.Ci patcr , in 
Vcrilc. quxrodc vno , dc tdlam. in 6. qucm icquuur 
laf in dj.j. fi.dc vulg. in fine . & pro hac Ripx optnio- 
nc faciunt fupradicix rationcs: & focit ctiam.quia te- 
ftatorpr.cdiIc.xitinilicucus, inccrquus voluit cunlcr- 
uarc ius accrciccndi . 

10 IIxc communis opinio dcdaratur,tprimi> non 

{>roccdcrcincafui.fin. ftidcvulg. & pupil. &ratioiI- 
iusicgtscft, lecundum Bart. &Do<^orcscommuui- 
tcr, quiavciba tciata ad lcruum rclpccm dommo- 
rum ccfcntur prolata fcpara(im.i.qui i);rcdi.$.fi duo- 
rum.ftldccond.& dcmonft. & LProcuio.ftidc lcg.i. 
Secundo , & vitimo dcciaratur non proccdcrc , 

1 1 tquando tcftator cxprcfsc vd tacitc prohibuiilciius 
accrclccndi, nam tuncidcmiurucftinvul^ari,quo<i 
cft in fidcicommilfaria : & idco vno rcpudiontc, aito- 
ro vcroadcuntcfubftitutus admitti dcbct, vc Ang.Ri 
pa,& aiij Dodorcs communitcr , tam in iL$.cuiu 1 1^* 
quam in d.I.). tencnt,& eft vcriinma conduho . 

1 1 Scaiiiduscafuscft,t qu-tndoduobus,vcIplutibu# 
hxrcdibusinlhtutisfit vulgaris lubilituiiocupuia% 
uc, vtputa diccndo, ll Titius & Sctus lu-rcdcs ftg^ 
crunt , lubftituo Scmpronium . in hoc calu , an vno 
adcuncc cxpirct vulgoris lubltiiutio, funt dux Do(kQ 
rum opiuiuncs: Quacum pruiucft,quodnon (.xpirci 
vulgarisfubftitutio, fcdailpa: ' ' m ' iblli 

tutusadmiccatur,quaraGpiii.. . — .a.de 
lmoLi& Aicx in d.$.cum ica , Ial.ind.I.j.in fi. l'oiit.i9 
trad.fubliit. in niatcru vulgaris, m a5.quxfiioac,& 
Alcx.inLquidam tcllamcnto.HJc vulg.&pupiL 
Moucntur ifti ad id diccndum cx pluribus , & pti- 

I j mo : t Piuralisloquutio rcfoiuitur in llngularitatcs. 
i.falfa.$.fi. Hidccondit.&dcmonft. crgo dlt vcrlu, fi 
Titius & Scius hxralcs non crunt, rcioluunnir &in- 
tclliguntur pcrinde, ac li dichim cllct llgUIat im,ll Ti- 
tiuslu-rcsnuncrit, Scmproniumfubftituo : &fiSc- 
ius hxrcs non ent , fimiliccr fubftituo Scmpronium. 
fcJfi icaconccptadIccful>lIicutio,du; dlcntdilpofi: 
tiones , & fcparacim in qualibct vcrificori pollct coik. 
dicio . crgo codcm modo in qualibct pcrlona uiftitu- 
toru in cafu noftro vcnficari & adimplcri dcbcccoor 
ditio . Huic rotioni rd^Hindccur, quod maior propor 

1 4 fitio non ^roccdit, tquando pluralitas indchnitcfcu 
copulatiucprofercur.nam tuncpluralitasproptcrin- 
dcfinitam vd copulam gcmiiui coniunclim: &ra- 
lio cft , quia virtus indch nit.v & cupuLc dlconiunge- 
re fccundum propham fuam nacuram,Bar.in Lrcco- 
iun(iU. fH dclcc.5. fcd in calli iioftropiurali: 
ftaturcmcopuLitiucprofcrtur,crgogcmiua- . .^.1 
jitaccs ^oniun^m , & non partici^i^ritf r , & mcrit^ 
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atlitione vniusexcIiiHiturfubftitunis. & non mirum, 
tjuia c:im tcllitoromnci coniunxcrir, vuictur voiuif- 
lcintcr cos confcruarciusaccrcfcciicii. 

Moucntur lecundo pcr tcx.in l.fin.ff!(ic\iilgA' pii- 
pil.iubH.runi lic inciuccndo. ccrtum clliquoci lcruus 
communis tcnct pcr(bnam (iuorum,in ijs quz ciomi 
msacquiruntur.l.j.$.communis. ffcit.ilipuI.lcruoru , 
StLli fundum. J.j.ffdclcg.j.modo lic. In diitb i.tin,di- 
jcitur, qu6d lioltcrex dominis fcrui in>b'tuti rcpudicc 
ha:rcdit.itcm,poriio iiia iion ad altcrum dominfi, (cd 
adfubltiiutum deuenict.licct fcruus inllitutus Aicric 
per iiU vcrb.i,(i hxres non erit, quod perinde c(i ac (i 
Hixidcr, li illi, idcft fi Titius, & Seius domini liarrcdes 
noncrunr. Huicrarionirclpondctur,qu6iilicctfcr- 
uasgcratpcribnamduorum , non tamen per hocic- 
qiiirur,qiiod tcllator volucrit, q> Ti tius &i Scins domi 
tii collcctiuc no lint hxrciic$,(cd potius diui(im,adco 
vt (ingulis lcparatim fiibHiiutio ra<llaintclligatur, vc 
ibi tradit B.trt. qucm communitcr Dodorcs lcquun- 
tur. &ra(iocll,qaia vcrbarclataadlcruum rcfpcclu 
<lominorum,ccn(cntur prolata ('cparatim.Lqui iixrc- 
di. $. (i d uorum.lfdc cond.<S>.' dcmonfl:. 

Moucnturccrtioper textumml.pen.fF.dciniurto, 
ruptOjirritoq; fado teilam.f luic textui rcfpondctur » 
] j tnam ibi fubflitiirio neque fimplicitcr , ncquc collc- 
dbucfatfka fuit,fcd lingulis inllitutisliiiguli dati fuc- 
runt fublhtuti.quod patei cfCc verum per verba illius 
textusibi,afubllitutis nollris.quatverba innuunt, 
quodnongradui vniucrfalitcr, (edperibnisdati fue- 
runtfubllituti. coadiuuaturidcxvcrbo,inobis, fu- 
prapolito: &:cx vcrbo,fubftitutus,ibidcjx)(ito: nain 
ii. (implicitcr (ublUtutio fad>a cllct, non vnus fubftitu 
rus loco inftituri moriends (ubrogarecur , (cd omncs 
fubdituri. cumcrgo textus dicatcxprcffim.qubd cgo 
Sc Tiiiusfuimusinlhruti,&('ublbtutos habuimu$,& 
Titiomortuo, vcl rcpudiante eiusiocum vnustan- 
funiexfubftiturisoccupaucrit,ncce(Tari6intelIigcn- 
<Iuni elhquod lubliituti fingidis dari (iierunt,non au- 
rem iimpliciter: nam (i (impliciter daiifbrcnt, cunc 
locuraTuijrcpudianiis^non vnus tantum fubftitu- 
corum , icd ambo occupadcnt: nam (i tcHator , pod- 

3uam mc&Titium in(titucrat adiccilicc, & fi hire» 
es non erunt fubdimo Caium & Scium , tunc rcpu- 
diaiitcTitiononpodctvnus (ublbtutorum Titijlo- 
cuni occuparc.liw vcl ambo,vcl nullus. & qutxi fingu 
lis inAituris fiicritfada (ubftitutio non eftdiuinare, 
icdcxprclsc &nccc(Iari6cxcodcm tcxcu colligitur, 
vt clixi:& ita Hrmat Ripa in d.ji.cum ita,num.9<>- po^ 
alios ibi, &idcm iirmant Ciirc.iun.Corn.Alcx.I>ec.& 
ali),in l.pcnul.C.dcimpub.&ah;sfub(lit.cllqueva(>> 
biquc communis intcllcL^Cus . 

Mouentiirquartb , vno rcpudunte veriiicantar il- 
la vcrba.li Titius &Scius hfrcdes non erunt, crgo ad- 
miccidcbctliibftitutus.probaiurmaion namfiTmo 
&i Scio hzrcdc inllituto alter rcpudiec , ccrtum cft il- 
ludtfaifam dic iikm orationcm.Titium & Scium hs 
rcdem cllc: crgooppo(icadcbcntc(Tevcra,Tirium& 
Sciuinlixrcdcmnonellc, ciimluc propolirioncs lc- 
cundum rcgulam Dialc^icorum habcjnr naturam 
contradi<^oriarum,qux no (imul verx, ntv" (imul fal- 
Gf ertcpolliint. Vcrum huic rationi refpondctur.nam 
tlia Oialec.Ucorum propoiirio procedit, quadocolle- 



«ftiuc liimitur: namtiinc vcrum cftdiccrc illampro. 
poiicioncm clli: vcram,Titius & Sempronius i»o func 
hxredes , qnando vnus non cft harrcs : & vcrum eft 
ctiam, Tirium & .Scmpronium h.rredcm non cllo, & 
tunc propric dicitur clic contradi<!^oria iih , Titius & 
Scmpronius (iinthxrcdcs, quoniam hxc affarmari- 
uafcmpcrcollciftiucaccipitur. Si veroaccipiaturdi- 
niliuc, qiuli linguli ncgcnnir hiicdes , & tunc dici- 
tur failahuiufmodioratio, (iaiterfiicritlvcrcs, quo- 
niam accipiendo diui/iiic ncccllc cft vcrificari in qu.a- 
libct parie copuiatiui' , & icfpcCfu ciiis^us fubftitu- 
tionisdiuiiiue, &noncoIIecliiit-accipi dclictpropo- 
iitioifta, li Tirius&Scius lia.Tc<ics non crunt,quo- 
niam aftirmatiua cft falla rc(j>cd>u vnius rcpudianris, 
negaciua vcro cft fal(a rc(pcdu alccriiis adcuntis. 

Moucntur quint6 pcr tcxtuni in 1. Sricluim, qui 
mcuscric. ff. delcg.j.cumiicinduccndo: ibidicituc 
qu6d (i dixi.Scichum, qui mcus erif,cum moriar , le< 
i^o.dicitur ibi,quod ilLiconditio, qui meus cric, vcl fi 
mcuscrit,cum moriar,interprcutur,quatcnnsmcus 
erir,vt condirio lcgari,(iuc in totum, (iue pro parte ve 
rificata fit,ftarini admitt.it Icgarariuni.lic & in propo 
liro h.TC conditio,(i Tirius & Scius hxrcdes no crunc, 
cum inccrprcrcntur quatenus h^rcdcs no crunt, cuna 
primo pro parte vcrificaturaltcrorcpudiantcftaiim 
lubllitutum dcbctatimitrcrc. Vcrum & huic rarioni 
rcfpundcrucnam (LLSrichum,proccdit, qoandocon 
ditio vcnit adimplcndacircaipfam rcm,&in ipla re: 
fcdincalu nolirononvciiit adimplcnciainrc, (cd in 
voluntareadeunris , vcl rc}tudiantis , qux non poccft 
proparrc adimpleri , cum llt nccellc totam hxrcdica^ 
icm a(hrc,lcu rcptidiarc.I.j.& i.ff.dcacquir.Iixrc(L 

Moucnturfcxt6pcrcex.inl.hxredes mei. fciiita. 
fE ad TrcbcL cum lic induccndo . ibi dicitur , quod (i 
duos fihos inftitui,& fi vtcrquc iinc libcris dccedcrcti 
ncptem meam fubftitui. primus aim liberis dccedit» 
fecundusautcmfinclibcris, &tcxtusait, quod licct 
conditioattcntaviverborum dcfcciilc vidcatur,ad- 
huc tamen infpectz mente ccftatoris nepris illa admic 
citur ad porrionem illius, qui (inclibcris dcccflic. mcs 
autcm tcllatoris coUigitur cx co,quod cum tota h^re 
diias ad neptcm pcrucnirc voluit,li Tcerque finehbc- 
ris dccellerit: ergo l\ altcc tantum fine libcris dcceifit, 
ad cius partcm venire voluic , arg.l.qu.T dc tota. H. dc 
rci vcnd.&Liampars.(rprudcrclido. fic&inpropo> 
fito,qucmadmodu telrator vniucrfam hxraiitatcm 
adlublbtntum vcnirevoluit,vcroqucrcpudiantc ia 
& cius parrcm altcro tatum repudiante. Nccdicamr 
qubd in (L$.cum ira , cftfpccialefauorcncptisfubfti- 
«ut.T: quiarclpondcturdiiplicircr, &prim6,quiaibi 
texcas non fc fundat in fauorc ncptis, fcd in prxfun> 
pca mence tcftatoris,qux colligitur non cx fauorc nc- 
ptis, fcdcxipiadcftinch dtfpofiiionc, quicuitotum 
cicdit, cidcm&partcmdcdillc faciiius prxfiimicur. 
Sccundo rcfpondctur, quod pars ilb qux damr ncpti 
fubftitutxaufirrturillisncpotibus tcllatoris: vndcap 
parcr,qu6d voluntas no colligitur cx (anguinc, fcd cx 
iubftinirioncfada, &iftudcftmagnu funcLimeaim . 
1 6 Vcrum & huic rationi refpon^cas , f (|^u6d ccx. in 
(L$.cum ica,loquitur in fideicommillaria (ubftitutio- 
ne,nosver61oquimur indircdla vulgari fubiritutio- 
ae.&ratiodiftcrctix cft, quiafidcicommiilariaindu- 
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citur exconiciftHris . I.cum proponcrct ur • ff.dc lcg. z. 
Si inci mcns pi;UAk( vcrbis.l.cum virum.Cdc fidci- 
commill^ &iaco in <i§.cu iu . rccniitur a vcrhis pto- 
ptcrconiedturas, quxcolliguntur incalutiS. cx co, 
quod ibi pxarccflit reciproca,&:cxco quod Claudia 
fui t fubftitu ta in tota hxrcditaic : & ex eo, quod con> 
ditio dcficit in pcrfona vltmni:&: cx co,qu6d Claudia 
crat dc libcris, ncc fupcrcrat perlona, qux cx prxium 
Bta mcnte eam cxcludcret , qua: rario ccUat in dirctSu 
|ubllitutionc,qu.r no iiidudtur, nili cx vcrbis cxprd- 
ils.l.iubcmus.C.dc tcllnm. in quacelLinc omncs pra:- 
ccdcntcsconicdur*, &:in quamcns tcilatons con- 
cordat cum verbis , qux* cogitauit rcicruare ius ic- 
cccfccndi intcr inditutos, mcrit6 in catu noflro exdu 
ditut lubllitucus . Ncc obllatii dixeris, quoddirci^a 
ctiam lubditucio videatur induci per coniccluras , 
arg.l.iam hoc iurc.ff.dc %'ulg.& pupu.l.qu,nmuis. Cde 
impub.&alijsrubAit.&l.in tcliamcnto. C.dc tcilara. 
milit.quia refpodetur, qu^ iubilitutio cxprcilim fa- 
£b,ia-[>c cxtcaitur dc vno ca('u ad alium, vt qui in vnii 
calum tantiim vocatuscll, is cx mcccctiam inalijsca 
fibiis admittatur , arg.l.fi.Cdc inlt& iubll. & ibi no- 
tat Bar.inl.) tr.dcvulg.&inl.Gallus f &qui({ li tantij. 
fr.dclibcr.&po(lh.&in d.l.um iioc mrc. C;(cruit\ ^ 
perfonaquarexprcniminaliquocaiu iubllituta non 
fuit,c3 videatnr p conicCluras dircdo lubllicuta, idq; 
nufqiiam iurccautum rcpcritur,& ica proccdit Glot. 
inl.Lucius.tfldc hxred.inlhc.quaecoitcrapprobatur , 
vt tradic Fctnandus Va(q. iii usn^Ac iucccil. progrcC 
lib.}.$.2 5.nu.^i. Itcni inrcrfubi(itucionchdcicom- 
miliariam,& vuigarem ell Iltc alia dilfcrentia: na vui 
l»arisfubllitutioor<.linarur in tcltatoris fauorc inten- 
(ientis liabcrc icripcum lifrcilc, vndc fublbtutio ccfla 
rc dcbcc eo ipio , ^ adiuit iurraliratcin vnus cx pluri» 
bus h.Trcdibus (inipris, quibus liatus efl fubflitutus 
vulg.iris,quia proprcr ius accreicedi apparct,^ tcila- 
tor nabiturus cftamnino illud.quod dclidcrat , icili- 
cet hxredc ex tcflamcto, qucnl lccus cft in fidcicumif 
faria fubflitucione,qui.i in ca ceil.ic ratio pr.Tdi(fbt,cii 
illa locum habcar pofl .iditam hcrcditatc, & cfl onus 
ipforum hx rcdii.quibus fada cfl iiiblbtucio: &idcQ 
uiflicit,q« in perfona vnius veriiicetur conditio fubfli 
tutionis tidcicommillarix. &hoc modo rcf{H)ndctuc 
ctiatn.LLudu$ Titiiis.$.Caio, cum ljmiUb.fiiadTre- 
bcl. vbi, fi pofl duos h.Trctic5 inflitutos dixi,rogo vos, 
vf port raoncin vcllram rcflituatis : primo nwricntc 
runlHtutusfidciLomroillarius non cxpccUu morte 
altcrius in cius parrcm admittitur. 

Moucntur lcptimo & vliimo, alijs omilTis, quibus 
faciltter rridetur pcr tcx.in 1. ii is, qui duccnta.$.cii i ta. 
fr.dc rcb.dub.vbi flijnil.itio.ll Stichii & Damam & He 
rotc non fliccris.cuinittitur vno non ftito : crgo code 
modo locum habct iiibflicutio vno non adcuntc, C9- 
tcrum & huic indudlioni reipodccur.Lta vcrba, fl Sci- 
chum,& Damam,& Hcrote non Ihtcris, intcUigi poi^ 
funt diiutiuc& copulatiue: iiacdprrcturdiuiiiui^,& 
tunc li vnum iiflcrct, no comictcrctur flipulario, fcd 
cum ibicomitcatur^idcoiumunturcopulaciiic. & ra- 
tioefl, quiaflipulacor ibi itiit iicflipulatus ocs iimai 
/ifli.fcd in cafu noflro ilia vcrba,li Titius & Scius ha> 
rcdes non cruncaccipiuntiir (iiuiliuc,& non collccii- 
UC.& racio cfl,quu cx vt vabutii. & cx mlcuonc tc(U* 



Trentacinquij ^ 

toriscenfccurrcfcruatuiusaccrcfccndi inccr inflitn. 
tos,qd cllcc falfum li flarct coUcdiuc. hcct hxc iubii. 
iis lic rc(ponlio,cii mihi non mulcu^bccc,& idco cgo 
iic magis facilitcr rcfpondcrc, quali Ccxcum illii rctot 
qucndo:na qucmatimodum li promiccis Dama & iti 
chum &Hcroccm iiflere, alus promittis dccc, ii vnd 
flctcris, comillacftflipulacio, quu^qucocsoportet 
fiflcrc,& lic non cft vcriticata lua promiirio: ita ct 4 ii- 
mili, iitcibtordixent, iiTitius&Sciushzrcdcsnoa 
crunt,fi ocs noncrunt h.Tredc$,non vcriiicatur lublU 
tutiomsconditio, qoia oporcctomncs hxrcdcsnoa 
cire, & iu coniidcradb ccxcus ifle facilc poceft cuiari. 

£t cum fupcrior opinio nec lcgc, ncc racione ttm- 
detur, cui comotlc rclpondcri no poflit, idco altcra cft 
opinio fupcrion contraria.i!q> cxpirct vulgaris (abStX' 
cucio,fivnusbxrcdicatcadit,cuadhoc,vci'ubflitutus 
admiui poilii , neccflc (ic q> ocs Kzrcdcs inftinici noa 
lint. quamopiniuncm tcncnt I^ar.Ang. l'au. CaflJU* 

Ea & ali) cuiccr in d.Lh^rcdcs mci.$.cum ica. ff. adTre 
cl. Ikr.Ang.& Pau.dc Cafl.in Lpcn. fl:dc iniufto,rQ- 
pto,irricoq; tcrtam.Bal.Saly.Rapn.Fulg. Dec.& Com. 
in l.pen. Cdc impub.& alijs fubii.Bar.Ripa,& Sod.ia 
ciLj.fl.dc vulg.& pap.Pau.dc Cafl.&5oci.in Lii is,qui 
tiuccnta.Si.ti.tiaie rcb.dub.lmola in c.Rainutius,cxtra 
dc tclbm. Alcx.in coni. 3 8. nii. ).voLj. Bal.& Imolain 
l.ralfa.§.ti. ttdccond.& dnn.gLin l.hoc articula tT. dc 
i)xrcd.inlut. Cuuun.in LLucius.$.Caio.fl..id TrclxL 
& Ruin.incOnf.p.voLj. vbi in iudicando.&confii: 
lcndo dicit, non clic ab hac opitiionc rcccdciui uiu.& 
hxc cft communis & rcccpta Scribcaciuin fcntcncia, 
&moucnturifliex pluribus. 
17 PrimotpertcxtuminLquauis.C.dcimpub.&ali)i 
ilibft.ibi fm communcm ii)Ccllcdum,poflquam bi^ 
&vxorcm inrtirui,Scium iubflitui, ait tcx. maniicilfi 
cft in cum cafum facla fuilic fubflicucionc,quo vcri<^ 
fiibliicui pocuic . quorij vcrborum lcnlus (vc inquitit) 
ctt, «)> in cum cafum fada vr iubflitiiuo , quo vtciqac 
fubftitutusfuccedcrcpotuit.quali vnicuiq; fubflitu- 
tus non videatur,lcd ambobus limul. Huic tcxrui t-aci 
litcr rridecur. nani vcrus intcllcclusaii illam legeeli* 
9idubitatur,3n illa fubfliruciofadaimpubcnbusia 
vtriuti];pcrfonaiuretaiuii vulg.iris liibllicutionisva 
ifat, an vcro in pcrfona pupilli lure cam vulgaris ^ pa 
• pillaris,in vxoris verbpcriona iurc cm vulgaris. &dfr 
cidicurq>iurc tm vulgarisin vcriuiqucpcribnavaiet, 
quia in co tm cafiM.vulgiricer vcriq;, idcfl cam vxori, 
quimimpubcriiiibflituipotuit.&iflccfl vcrusinteJ 
lc(flus ad iftam lcgc, qucm tam ibi, quam aiibi Do»it 
coiccricquuncur. &primus inccllcciusnon cflverus, 
cum non iit iiterx amicus: nam ii vcru dlct,<^ illa ver 
ba tcxtus in cum caliim quo vtriq; (uhflitui potuit.cq 
modo intcliigcrcntur, («:qucrctur,qi illc tcxtus in aho 
cafu ncgaretpotcntiam tcftacoris, quod cllct falium, 
na conftat quod teflacor potcfl lingtilis impubcribus 
fubftitucrcpupiiiariicr. I vcl lingulis.tr.dc vuig.&pu- 
pil.vndc cum vrriq; impubcru, vd altcrurri lublbtu^ 
rcpoflit, non pollec crahi in dilciimcn poccnria cefla- 
toris.prouc vcrc rrahcrccur in illa Icgcf m hunc incci* 
lc<^um. vndcdiccndii cfl,huncintcllcdhim vcrij non 
eflc,quod comprobacur:nam ibi textuscxorditur ira. 
Quamuisplacucritlubflitutioncimpubcriita fadti, 
il iixrcs non ait, porrigi ad cii calum,quo poftquara 

hxrcs 



De SubftitutioniBus, Pars Prima. 67 



hxres CTritir.impubes dccefTit. cx ill:o exordio, qd dc- 
nocat caiiiam hna!c.l.fi.trdc hxr.inlhr. patet, qiiod 
6kus fliitad dccidcndu.an Tub vulgari facVa impubcri 
conttneatureriam pupilJaris.>&dccidirur,q>eoinca- 
fu non continctur, ergo no cft verum.q» fuerit fadus 
ad dccidcndum , an vulgaris fadia duobus habcat lo- 
cum poft rcpudiationcm alterius, an dcmum vrriq; . 

Sccimdo moucnturper rex. in l.quidam rcllo.ff.de 
vulg.&pupil. Huic tcxtui riidcnir,q. ibi illud non eft: 
ex vi vcrborum,fcd alia rarionc : nam diar tcx.q> fub- 
llitutus nonadmitcitur.quiacum reftarorhcrcditate 
intcr infritutos diftribucrit in plurcs q[ in duodccim 
Tncias , patct cx hoc nollc h.Trcdi tareni ad rcrtio loco 
iubftituiu dcucnirc.nifi ipla rota vacarcn crgo ex ifta 
textucoliiqitur, q> nili fubftitutiocllct&cia in plu!- 
quam incilct.fcd limpPrfada fiiiller.qd ftatim fubfti- 
tutusadporrcdciiciciiccexclufo coniundo admitte- 
ccrur,& lic iftc rcx.porius cotrarium probare vidcriir. 
1 8 Tertio mouctur. t Oratio vniuerfalis in vno fiilla, 
in oibus redditur falfa. l.li is qui duccnra. $. vtrii. (f de 
reb. dub. fed in cafu noftro ifta oratio , H Titius & Sc- 
ius hatrcdcs non erunt,(umitur cx wiuerfo: crgo li in 
vno fit Blla,vrputa,quia vnus fit hrres, fiiifa ent tota 
oratio.&fic vcru non eftdiccrc, illos no cire hxrcdcs. 
^ qd orario incafunoftro (umaiurcx vniitcrfoparer, 
<juia f m Logicos copulariua in infcrcdo cft vniucrfa- 
Iis,qd ex co probarur,quia vniucrfalis rclbluitur in co 
puiaciui. Verii hiiic nrioni rndetur,q> maior propofi 
tioproccdir, qfi orario (iimiturab vniucrio aftiriTUii 
ttc : lcciu negaciuc, vt probari vF ex cxcplo d.jS. vrrum . 
nam qiidico, ocspnbcrcsdcccllcranr,faI(lim c(t vno 
<}cccdenrcimpuberc qdfccuscft li fiimarurcxcmpltS 
negaduc,vtputadicenno,non ocs pubcrcs dtxcdcrtjr. 
na Ivrcorationcgatiua, qu.iui$ funiarnrabvniucr(b, 
veracftvnoimpuberc decctlenre: fed inca('u noftro 
oratio vniacrfalis fumitur ncgariuc,& non aftirmaci- 
«^, cudicii.fiTicius&Sciushjrcdcsnocrunr, fubll;- 
tuo Sepronium . Ergo in vno fai(a , non eft vcrii q> in 
eibus roddatur falla. Mxc riino cx menre RiW nd e(b 
vera,cu oratio vniucrl.nlis,liucaffirmatiuc, (luc nci;a- 
riuc fumacur,(cit)|>er fi in vno fit fal(a,i n oibus reddi- 
cur falla, vt patet ex hoc excpio, Nuiliis veJlrii ftudct : 
naillapropofirioeftitafallavno ftudcnte, ficut ilhi 
a(Hrmatiua,Quilibct vcftrii ftudct,vnon6ftudcte. & 
prubacur in d.jS.vtram.iu ibi hr, q> du« orationes pu 
gn.itia contincrcs,(imul fald fiinr.& ratio cft, quia (i- 
prnihcaciolumimrcxvniucrlo, in quolialiquid falsii 
c(l, totaorationefyiamcfticit. Scd tn cafii noftro (i« 
^nihcacio fumitur cx vniucr(o,& fic ratio illius tcx.lo 
cum habcr,licctoratiofiinccaiiua,cri;olocum liabct 
et difpoficio iHius ic<.;is,arg. l.tliud.ftl ad leg. Aquil.& t. 
i Titin. dc verbo.oblig. & r> ' juid in ca faKum 
lir,vtputaquia vnusfuithvi - ,1 ^jiacio crticerctiir 
fai(a.&licvcru noneft, illosha;rcdcsndelIc. Necob- 
ftarcxcplum('uprapofici],dum diccbamr,q>hxcpro- 
politio, non ocs impubcrcsdccclicrunt, veracftvno 
deccdcicpubcrc, quiafalfiim cft, propolitioncm ifta 
cdc vniucrlalc, cum ncgatiua propolir.T figno vniucr- 
£tii, (aciaCfquipollcrc(uoc6tradi(tiono.l.le;j;itimos. 
$.in legitimis, &ibi gL& Bar.lTdeiegit.cut. &Bar.in 
LnccclIan.T5.$. fi annua.fTdcpign.aiitmodo (ic Con- 
tradicturiumhuius^ropohiioim> aonoos iinpul>o> 



res dccc Icrunr.eft.quidi inip jbercs dcce/Icrijr.fi nc- 
gatio propolita figno vniuerlaii facit iquipollerc fuo 
conrradidlorio:ergo ficut ifta propofirio,quidi impu 
bcrcs dccederiit.eft parriaiUris: tra ct cft parriailaris 
hxcalia propofirio.nooesimpubercs decencrunt.Et 
q> oracio vniucrfalis ct fi ncgatiucc6cipiatur,li in vno 
mfal('a,in oib.rcddatur fldfa , probatur per tex.in d.l. 
fi is,quiduccnta.in $.cu ira, cum (icinducedo:ibi df , 
q> fi Srichum Dam.i & Hcrorc non fifta,promitto p^ 
nam: qd li vnum non (ifta,& alios (ic, q> pf na comitti- 
tur,& (iccxhocqd vnumcxpluribusnonlifta, purili 
canircondo ncgatiua ftipPonisp^ n.ilis ncccflc.n.c(t, 
vt implcarur ftipFo de filf endo . & q> dcficiat condirio 

E^nalis ftipFonis,ocs clfe liftciidos.vc ibi df idcm pro- 
atur in l.li (cruus . $.li plurmm. ffi fi quis cau. vbi hf, 
q? qui promifit fiftcrc plurcs li:ruos , & fi non fifteret 
promifit (>^na, q> vno non ftato p^na intcgrc commit 
ritur ipfo iurc,qaia vcrum eft ocs ftatos nodli:, & llc 
eft adimplcta condirio (ub q ua p^-na fuit promillx & 
ratio cft in didisiuribus,quia lignificirio fumimr cx 
vniucrfo , & idco fi in vno cft falfi , in oibus reddirur 
fal(a.d.$.vtrum . Vndc ex didis iunbus hahes, q> ora- 
rio cri.i ncgaciua, qn ab vniucrfo (umirur, fi in vno cft 
fa|{a,in oitjus rcddicur falla . & fi dixcris.quemadmo- 
dum qfi promicro p9n.i,fi Scichiim & Damam & H^- 
rorcm non firtcro,vno no ftato comirtitur p^n-i: quia 
cum oracio fumamr ab vniuerfb, veium e(t oes (btos 
non clli:.itadiccndumcftincafu noftro, q> qri (ubfH- 
tuo Sempronium, fi Ticiiis & Scius ha;rciics no critu 
^vnocxiftcnccharrcdcaltcro vcrb no, q^admirtidc- 
bcr fubftitutus, aim vcrum fit,Titium & Scium h^rc 
des noncfll'. Rfidctur, &fubriUtcr.n.ilicctin vtroq; 
cafu oratio ab viiiuerfo fumatur, t n diucrfo modo:nii 
in calu noftro fumitur ncgariiic, quialidicanir, Ti- 
tius & Seius hiredcs non crunr,periiidc eft .-ic fi didij 
fuill<:c,fi nullus Ivrres crit: idcirco vno cxrantc noad- 
mircirur (ubftirutus, quianon fuitpurificata, (cdde- 
fedtacodirio^ubftonis.lcd in cafu.dcquo iiidf.fi plu 
rium,&in d.$. cumita, fumituriignificariocxvni- 
Mcrfo ariirmariuc, lict^r conccpta fic ncgariuc : vnde /i 
tlicatur,fi non rtitcro Srichuin Hcroccm& Dama,cft 
perinde ac fi did:um fuiftccfi oes non ftitero,promit- 
to p^-n.uproptcrca vno non (bto,p<rna committimr, 
quia vcrum cft ocs ftatos nb clic.d.si.fi plurium,& d.<i. 
cum ica,& $.(cq.& ratio quarcin ca(ii noftro fumarur 
nc^atiuc&in .iliocafu diCtoru iuriu (iimarurcx vni- 
ucrlbalHrmatiui^, cxmcntc Ruini iftaaflignari p6r, 
quia q fi promida eft p^na, fi Stichu, Hcrotc & Dama 
non ftitcro, fi ('uiTH.Tcrur fignificariocx vniucrfo ncga 
tiuc, non cbmirrcrcmr p9na,nccin toto, ncc in parrc, 
nifiqii nulluscll(:tftartts: &lic((:qucrec, q>fivnu tm 
ltccilli:r,& (icquoad iUuin adimplcurll<:r,& quoad ocs 
alios contrafecilli.'t, qd illu«l in quocllct contrafadtu, 
rcmanercr impuaitu,quod non cftrquu, arg.Lira vul 
ncrarus. fliadlc;» AquiLq ratiocelLit in calu noftro, 
quia non agitur dc p<r.na,lcd dc cxdudcndo.vndc n6 
df inconucniensq?cxcludatur, nificalu, quo niillus 
fit h.Trcs.& fic udcs,q> in cafu d.$.cum it.t, fumi dcbet 
oratio cv vniucrib afhrmariuc , & in cafu nollro (umi 
ncgaciuc, ('ped.ilirationcdcqua fupr.i.&cx hocfun- 
damcto patei efic veram hanccomiincra opinioncm. 
I p Quartb raouentur, fAd vcritatem cop uLttiu^ nc- 
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cc(tcc(lqiialib(?t partecnc vcrllij quisitx ffdr verb. 
pblig- fcd in calu noHro /adacA oratio coptiiatiu^, 
quiarublluutiofac^afuir. Ci Tiiius &2>cius hj.-rccies 
iion crunt : ctgonecdlc clKq> nuilus lit h.Trcs,ad Itoc 
vtquilibct pars (itvcra. lluicrationi rcfpondctur: 
na cum dico,!! Titius & Scius li.urcdc-s non cruntih^ 
oraiio {umiturcollccliuc,atq; illaco]MiLi,&,habetpo 
tius cffcCtfi colligcndi,quamdiuidcndi:i.ila>t'j; in ora 
tionc hmui non dicatur plurcs clic p.irtc$, (cd vna tan 
^m: vcrbi gratia,qii demondro Titium & Scium,ai- 
tcrum Qurrcntc,alterum ftintcm: lidico.Titius Sc Se 
ius non currunr, accipicndo hanc orationem collci^i 
uc,vt illearriculus,&,non diuidat,('ed folum coUigar, 
pcrindcc():ac(idixillem, hiambonoo currunt, &:(ic 
vna tm pars rcfpiciturin hacorationcquxnmulcric 
vcra, acvcrucrit (imulcosamlx>snoncurrerc.&:lic 
uo(lto,q> altcr currar,3itcr no currar,& in ca('u nodro 
nxc oratio (lat collc«!liuc, &ita in dubio cll diccdum 
pp oppontam a(Hrmatiuam,quz i\u coUcchuc: cr^ 
idc cticcndum e(l in oppoltta ncgatiua.H^' rcfponlio 
non cA vcra.cum in ca(u nodro illa copula,&, habcac 
potiuscfTcdum diutdcndt, qu.\colligcndi, &(lc lurc 
oracio,(I Titius Sc Scius harrcdes non crunc, arquipol- 
lctduobus cathcgoricis diuihs&fcparatis.i.liTitius 
lizrcs non crit,& 5cius Ivrrcs non crit : qd probaiur > 
tam cxproprieratccopul(,&,cum ad veritatcm copu 
latiuc,liucponaturaOirmaiiuc,liuc ncgaciur, rcquira 
tur concurdis vtriu(q; copuiaii,&: lic coniuCtio copu- 
latiuzrcquiritvericacc luarum cxcrcmicatum , quia 
allirmatiuarcquiritpvcrunq; c(Tc, ncgatiuavcropcr 
vtrunq; nonclIc.d.Lli quis ita, &:l,lihi-rcdiplurc'>.tl^ 
ciccond.in(Iit.&^ciid.Uiis, quiduccota. $.cum iia* 
&$.vtruin.fF.dcrcb.dub. quam cxmenre prifumpt* 
tcllatoris, qua:colhgiturcxco,quiaqn lumusin du- 
bioqualitfucrit mcns tc(bttotis,an volucriclubllitu- 
tum admicri,an vcrocoh^rctlcjdcbcmusin dubio in- 
tcrprctari,qd cilvd'iiimilius.l.voiutatis,cum ibi not. 
C. dc fidcicom. & l.li lcruus plurium , in fi. £dc lcg.j. 
vcnlimilius aut eft q> mcns tcilatoris fiicrit illum vO- 
carc, qucimgispr^tdilcxit.liiUcvcnircpor, arg.l.Pu- 
blius.$.fi. fr.clccond.& tlcinon. (cd m.igis pra-dilc\^hi$ 
fuitin(htutus,^fub(Uiucus.dJ.l*ubhus.$.fi.crgovcri- 
fjmilius c(l,pociu$ ccdatorc voltiillc illum pra:fcrri,& 
lic intcr inllitutos iusaccrcfccdiconfcruarc voluifl^ : 
&cum nonconftct, anin idapartcfubflirutio fuetic 
fada, in dubio non dcbemus rcccdcrc ta i propricta- 
tc vcrbt)rum & (ic copuir, q a dilpofitionclcgis, qu.t 
vulcivcinfticutus magis, ij (ubftitutuspcr tcibtorcm 
prxdilcitus ccfeatur.Et li denu6 rridcndo dixcris, ma 
iorcmpropontioncproccdcfcin copubtiua cxplici- 
ta,& ica loquicur dXfi quis ita, & non in condoncim 
plicita,prout loquimurnosiquia tunccopulatiua iin 
plicita \i6i habcrcdupliccm ("cnlum, & primus (cn("us 
clk, qficxplicacurincopulariua ncgatiuihocmodo,li 
non Titius lisrcs crit , & Scius hxrcs crir, lego millc : 
tuncaltcro h.TrciIenon cxiftc-ntclcgatum dcbcbitur. 
Sccundus fcnfusell,quia potcl^ expiicari in copulari- 
uam aflfirmatitia compolita cx duobus catlic;.;oricis 
ncgatiuisjhocmodo: liTitius harrcs non crit,& Scius 
hxres non erit,lcgo millc: altero non cxillctc hsrcdc 
lcpatum non continuodcbcrcmr, fcd dcniij fi ncutcr 
-ba:rcj cllct. & hoc eft qd lurifconiultus colidcrauu iu 



1 rentacinqui; 

dlCi is,qui ducentxJ.fLvbi inquir, q> fi tc(Iaror ita dir 
xit, fi mihi filius aut lilia hircs non crit , Caius h.rrc3 
crto, non ("aris voluncatcm lua dctlarauic.ll non aiitcr 
cxcrancum hfrcdcm dlc volucrit, tj fi ncq; filuis,nctt 
filia harrcslit:nalicut crtcopulatiuacxplicita&iniptt 
cita, itactcifdiiiuncbuacxplicita&imphcita.qua de 
caula copulatiuaimplicitacontingitcllcdubia, ead5 
r.itionct1tiiundiu,iimpIicit3Contingit cllcdubiain: 
na illa, (i mihi filius aut (ilia hzrcs non crit, Caius iiz- 
rescftcpotcftdupliccm (cnfum habcre.Primuscftiii 
diliundhua ncgatiua.hoc modo:(i miixi non filius h« 
rcs crit,aut fiiia harrcs crit, Caiuc ii;trcsclIo:quo cafu 
lignificarctq»dcmum,(incq; fihos, ncq;lilialmcscf 
{ct,tunc fublticutus vcnirct, nonaut cc li duntaxat al- 
icrcllct horrcs.quiadiliundiuancgatiuadcbct vcrili- 
cari in vtraq; prte, qra ad vcritatcm difiundliu^aflir 
matiu.T fufhcit altcra partcm cllc vcra, ad fallltatc rc- 
quiriturvtranq;partcnic(Icfiiifam. potcftdicti prou. 
pofitio fecundo modo intdiigi, (t mihi filius aut filia 
hxrcs non crit , in diliundiua afKrmanua cotnpolita 
cx duobus cathcgoricis ncgatiuis, hoc modo, ti mihi 
filius lif rcs nou crit, aut filu hcrcs non crit, Caius h« 
rcs cfto : & tunc altcro non cxiftcntc harrcdc (ubftitu- 
Uis adraittimr, quia ad vcricaccm diliunCbiu^ aftimu 
UU.C fuilicic, vn.1 parrcm ciIcvcra.d.Ui()ui$ ica fuCTit. 
Vndclurifconfiiltusait, 9 G tcftatornolit rclinqucre 
q«».ncm volunratis, & veLt non alitcr cxtranctim dli:, 
q li ncqiic tilius,ncq; (ihah.Trcscrit, dcbcthocmodo 
verbacoucipcrci (i raihi ncc Hlius,ncc filia hxrcs crie. 
Vcriim li^c conlidctatio hcct lit fubtilis,tii non rcmo 
uct lupcrius fundaincntum: quialicctcopuLciuainn 
plicjtadupliccm lcnliim haberc podit, tii propri^ ad' 
vcritatcm copulatiux concurfus vtriulq; copuiati re» 
quiricur, itaprobatur ind.l.(i is,quiduccnta.$.cu ita* 
& in l.huiuf"modi.$.fi Ticio.t£delcg. j. & vci diliuntih' 
uaimpliciulicccetdupliccm fcnlurahabcrc podit, 
ui(i alia coiitraria pra:(umpiio cocurrat, i n dubio luf^ 
ficiraitcra partcm c(1c vcra, &non rcfolmcur in copa 
latiiia,vtprobaturind.$.fi.&ibi OoC^V.coiccr: iraeo> 
dcmmodu cupulatiuaimpiicita indubio in dt(iuih> 
Cliuam no rcibiuicur , & neccllc cft q> in caconcurraC 
vcritas fuarum cxtrcmitatum.& tanto magis ita con- 
ciudenduni cft in cafu noftro, rum quia fumus in dtH 
bio , quo calii non dcbemus a verborum proprierate 
leccdcrcl.non alitcr.ffdclcg. 3 .tum ct,quia in fiiuorc 
hxrcdisconirafubtlitutum adcft prz(umptatcfbto- 
ris voluntas, pcr quam pra^fumiturinterlurredesius 
accrefcendi coleriurc voluidc: quod probatur ctiam 
cxco, qiiiaScmproniusnonvtiinguIis,('ct.l vcvniuer- 
fis (ubliicutus vidcaciu-,cum Titius &Scius fincfimul 
vocaci pcf copulam,& idco quali in vnum corpus rc- 
da(lli.(l.l.vnica.$.h:cc icatamvaric.C.dccad.col.&hac 
dccauia non vt linguiis, fcd vniuerlbgradui fublhtu- 
tus dants vidcatur,quo fi t, vt non qutoufdam dc gra- 
du dcficiencibus, fcd dcmum coco primo gradu infir* 
mato (ubfhtutusadmitumr . 

Apparct cx przdiclis hanc cocm opinionc vcriffi- 
mam cllc, & idco ab ca ncc in iudicando, ncc in con- 
iulcndo dilccdcndum c(Ic,quz probatur ct ijfdcm ra 
tionib.quibus altcrafupcriorconcliuioprobatafuic. 

Supradnfhi comunis conclufio declaratur no pro- 
i o ccdcrc, t quando plurcs f uillcnt harrcdcs infticun,& 

vniis 
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tntis ex ipfis ruilTct Krrcs fubfhtutus : nam tunc liij 
noncdcntlixrcdcs, vno rcpuciiantc rubfhtiitus fta- 
timaHmittcretur: quiacum/itcoruundus, &ctiam 
ric('ubllitutus Hupliciiurc munitus lit,prxrumitur 
inagis Hilcdhis a tcftatorc, & idco acimittcndus cft ari 
partc rcpudiata./aciunt notata pcr Bar.in d.$.cu ita,& 
itadcclaratCorn.inl.pcn.C.dcimpub.&alijsrubfbc. 
quc rcc]uitur Cror.in rejict. Lrcconiundi. flide icg. j. 

i !• Tcrtius cafus cft, f qn tejbtor dixir,fi nctj; Titius, 
neq; Scius Krrcdcs crunt.fublhtuoScpronium; &in 
hoc ca(u rcquirit , q» ambo no (inr hzrcdcs ad hoc, vc 
tdmittarur ('ub(lituius,ita tcncnt Bar.Ripa &Soci.in 
d-l j.Soci.in conf^ ? .vol.4. Imola in l.harrcdcs mci.$. 
cu itxf?!ad Trcb.&: l'olit.in tradtdibit in matcria vui. 
in z /.qu(lito.qux c6clu(io probarur rauonc,&.' Icge. 

a I Rationc probatur, fquia dicliones,ncq;,& nec,lta 
bet vimcopul.r.l.liiia(lipulatusfucrit 10. ffdcvcrb. 
obl.gl.in 1.(1 iilix.C.de donacante nup.& ibi Bal.&in 
l.&qui.vff.dciuri(d.om.iud.& Bar.iad.$.vtrum.crgo 
llait itt lu^x.'norica(u vnoicpudiire non admittitur 
{lib(htutus,l'cd ad hoc, vt admicratur neceUecll vtrii« 
que h.t:redem non cire, it.i ct dicc<lum cft lu cafu ifto . 

Lege probamr.primo pcr tcx.m dJ.fi is, qui duccn 
ta.$.itc (i paterfamilias. ff. de rcb.dub. Sccundo, & vl- 
timo probatur pcr tex. in d.l.quid3m tellaincto . ff.dc 
vulg.& pup. & li dixeris,q> illc tex.potius contrariiim 
proDarevF,nam ibidicirur,q» (ublhtutus ninccxclu- 
<litur ^ portioncrcpudiantis, qnapparetex vcrbis rc^ 
{latoris,q> voluit ad cum tota h.Trcditatem deucnire> 
qnia tunc prxfumiturvoluillcq) no admitraturlub' 
ftitunis, nifi oium portioncs vaccnt, vtibi patct in fi- 
ne: crgo vbi hoc non apparct vf, q> (ubltitutus (aitcm 
adm i tta t u r ad portione dcficien tem.Huic con lid era- 
cioni riidctur, q> ibi i contrano (cn('n cLcitur ilia con 
ildcratio pp alnm pr<cccdcatcm fublhrationcm (in- 
^ulariter fadlam, cuilibet ex inftitutis,ad cuius cxclu» 
lionem confidcratur mcns reft.itoris rotum allcm di- 
ftribuciis: & iucrationclicdlarctdiih^ibutiojadmic 
tcrcnturfublhtuti: (iautcnon proccdcrct fingularis 
fub<Htutio,n6 valeretargma contr.irio (cnfu,necad< 
mittercntur fublhtuci.Scaindb ritdctur,nam ibi exti 
ritcondicioin pcrfonavtriufq^.quianeq; Florus, ne- 
qucSolia fuerunt h(;rcdcs,& tn (ublhtuti non admic 
runrnr, qiind eftcontra fuperiorem conclufionem,& 
con cra cocs rcgulas.& rario eft.quia illa codirio, fi nc- 
quc Florus,ncquc Solia, &c.intcUii;itur fi poHdnt clle 
Hfredcs, vt (i hrreciitas vcrlabiturin fecundogradiu 
l.fi mara .$.fi.cuin gl.fr.dc vulj;. aim igiturnon potue 
rintclIchircdcs,quiaSo(ia viuo tcftatorc mortuus 
eft:& Qn^ictus,cui liiblhturus erat Fioras,adiuit h^re 
diratc,(ci]uitur, q> h.Trcditas nunqua fuit in (ccundo 
graiiu.crgocumcoditio.fi ncq; Florus,defcccrit,me- 
nt6 lubilituti condunedefc^a repellijtur. & hoc cll» 
quod voluit ibi diccrc Iuri(conC q» cu tcltator in plu(^ 
quam induodccim vncias diftiibuiilcth.rrcditaccm, 
noltiit ea ad fubftitutos dcuenircnifi loia vacalfct:na 
lioctcotuiitio vidcrctur impleta,cmti ncq; Florus, nc- 
<juc Sofia fucrint harrcdes.trt ad lubliitutos dcucnire 
non dcbct,quia pcr illa hzrcxiitatis diftributionc con 
ftat tclbtons intcntioncm fiiillc , vi ilLi hxrcdit.ts ad 
fubftiriiros dcucniret , cafu quo illi Florus & Sofiacu 
po(fiitt clll- hxrcdcs,quia Itxrediias vcrlatur in fecun- 



dogr3du,nonelTcnth.»rcdes: vndeciiillinon porae- 
rint cllc hxrcdcs, quia Solia viuo tcft.ttorc deccllir,& 
Floruspcrltxrcditaris adirioncm Qmcti fuit cxciu- 
fus, non mirumeftfi fublhmri ibi exciuduntur. 
15 Qiurtuscalii$cft,t qndiiobushxrcdibusinlhru- 
tis fublhtutus iUis datus fuit (ub hac condonc, fi vrcr- 

Jiuc hxrcsnonerit. &in hoccafuconcludcndum cft, 
ubfticutu non admitti,ni(i rcahtcrambo inftiniri no 
lint Itxrcdcs. ita tcnct Ang.&Imo.in d $.cum ita, quc 
fcquunturalij Dota.coitcr ibi,& Soa.& Ripa in d-l.j. 
Darc.BaLPau.dc Calh Alcx. laf Dcc. & alij comunitcf 
in Lpcn.Cdeimpub. &ali;s fubft. & h vc cftcois opi. 
qu.t probamrlcgc& latione. Lcgeprobaturpermt, 
in dJ.pen pcr tcx.in dLli is,qui duccnt.-u$.fi.&pcr tcx. 
in L fi quis itaftipulatus fucrit dccc.ft"de vcrb.obl.Ra- 
24 tioncdcmii probatur, f quiadidio, vtcrq;,cftdicho 
collcchuj.$.ncaur,iijclagLin Auth-dc iud.&Lli duo. 
$. itc ndeamus. (f.vti pomdet. & pcr e.t i-m \xtbi pro- 
prictatcm rcquiriturconcurliisvtriulq;, Bar.inLhoG 
articulo.ftldchxr.inftit.& facitgl.in Lcrciiitor.$.duo- 
b us.H'.madati.& probatur p texJ n d.Lpen. & in d.l.iiz-; 
rcdcs mei.$.cum ita. crgoad hoc vt li.ibftitutus admic 
tatur, rcquirirur, q>ambohxrcdes non exiftant: & 
idcoaitcrocxiftentchxrcdc, (ubftitutusexcliiditur. 
1/ Hxcconclulioproccditct, tqnlubftinirio duobus 
iurrcdibus inlhtutis faitacllet fiib hac alia condone, 
li quilibcc hxrcs non crit: na vno runc adcunte exclu- 
ditur lubftituius . Ripa nu. I t4.&ibi DoCt coiter in 
d.$.cu ita.qu^ conclulio probatur tum cx propricratc 
dirtributiux,quxrcquiritc6curfum oium.Bar.ind.L 
hoc .trriculo, nu. 1 o. rii £t quia negatiua poftpofita fi- 
gno vniuerfaii facitzquipollcrefuo coiitradi<;torio . 
Llcgitimos.$.lcgitimis. Ii.de legit.mt. (cd c6tradi<Slo- 
rium Ituius propolitionis, fi quilibet hxres non crit , 
cft U ocs hxrcdcs non crunt : ergo \ti in ifta fubftone 
fai!la lub haccondone, (i ocs Itircdcs non crunt, vno 
aticuntecxduditur fubftiiutus, vt infra c6cm& 
vcraiti opin- vidcbimiis: ira ct in cafu ifto vno adcunte 
fubrtirutus rcmouctun & differentia intcr hac vu^a- 
rcm fubllonem & fideicommillaria, cft ilLi qua fupra 
pofiii in rc('ponlionc lcxti fundamen ri primr opinio- 
x6 nis fccundi caius printipalis. t itcnt inicr i(Lt vulgarfi 
fubftoncm &pupillarcm eftdi(forenria,quia vulgaris 
fublhtutio tit ad teftamcnti confcmarione: vnde fub- 
lhturusnontamfing.Jis pcri"onis<^ vniuerlb gradui 
datus vf,arg.l.vnicx,in prin.C.dccad.toI. & in princ. 
Inft de vulg.icd in pupillari, qux poft itiiu hxrcdira- 
tclocu haber.Li. $.fi prius.liidcvulg. ficc]; poft tcftin 
conhrmatum lubftirutus tion vniuerib gradui ad te- 
ihimenti conhnttarioncm, fcd fingulispcrlonis inen 
taliterdatus vf regularitcr, non ('ecus q in fidcicomif 
fana. & hinc clt, q> q n non adcft pcr(ona,qu.T ex prx- 
fumpta menic teliatnris fubftitutum pupilbrc cxclu 
dai, lublhiutuspupilLxrisiiirusfubhaccnndonc, /t 
vtcrq; in pupilLiri.rtatedccelicrit,admittiturad por- 
tioiic ct vnius,qui in pupillari .Ttarcdece(rir,Bart.Bal. 
Pau.de Cart.Alex.la(.Dcc.& alij coiter in d.l.pcnuI.C. 
dcimpub.& ah;s (ubft. Doctx6itcrind.$.cuntita.& 
hf c cft coi s & roccpta oiu ni Scri bcn ti u m ('n la. £t i ftas 
racioncsdiftcrctifVoluiluccintihicrL-firrrc.netcx.in 
d.$.cii iia.& c6i$ Inia Dotlorii iri d.l.pcn.lcgeiiKdilK- 
cuhatc faccrcnt circa hanc i(Uut calus rcfijiutionemi 
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Ncc obnac, fi ciim PoLto in tra;i.fubil. in matcria 
vulg.in vcr/.vivc/imoquinfo 3d(iitur,(]uicontrarium 
tcnci, dixcris,tj>ill.iartinnatiu3,vtrrcj;c(UuTc's,talla 
cit vno rcpudiante: crgo ilb op|)oiiui ncgaaua,vterq; 
noncltliKrcsaltcronoaHcutcvcraclh cjuiartidctur 
priro6, prout iupradichtm Fuitin rcfpoiionc quarti 
Hiiidamcnti primaropinionis lcamdtcaiusprincipa- 
lis. Sccuiuio rn(ictur,quiaclu.v orationrs vniucrfalcs, 

Suiuiscuntrarif, polluiii hmulcllc iall.r.(i.l.lii$,qui 
UCcnta.$.vtrum.fl.(icrcb.dub.<cdhm6idillnbutiU9 
oracioiHrs,aHir ma 1 1 tia &: n ti; .i t i iia , fu n t am b? vni ucr- 
fjilcs, VI patct a vi liiitributtui 1 iipponciitts tcrnunti 
pro oibus fuis fignificacis. copulatiu^ er^o polltint Ct- 
niul clIcfaJla-,«^iicn<inobllacI\)liti an;uintruum. 
Z7 Supr.id(d.i cois cociullo procaiit ccf qn lublhtu- 
tus datus fuit lub iiac cocionc, (i no ci it bcrcs vtcrq;, 
Ripa in d.$.cum ira, nu. i ; . & ratio cft,quia licct n^ 
tiopropolita llnnoviiiucrfali faciat arquipollcrcfuo 
cotradidorio, Bar.in I.fi nccdlaria5.|'.li annux fF. 
dc pig.acL tn hoc iio procc(iir, qii lignu vniucrfalc cft 
politum iii cxtrcma partcorationis, quia tunc praxc* 
dcnsncgaiio immcciiat^non nci;.\tlignu vniucrlalc. 
AntcdiCla cotsconclulio dcciaramr no proccdcrc, 
z8 tprimo in hac fublUtvitionc, li non vtcrq; li.Trcs crit: 
vcltn liac,li non rtcrq; hircs non crit: nam in his ca- 
fibus fubllitiitus liatim ad partc rcpudiaatis admitti- 
tur, proutconcluditRipaind.Si.cumita.num.i i y.<S4 
ratio cft, quia negatio prxccdcns imma^iat^ ncgat l!.. 
enum, \tcrquc: & idco facitxquipollcic luo contr»< 
diciorio,Bar.in (i$.li annua i 
i5> Sccundo & vliimo dcclaratur non proccderc, fqi 
cxconicduraumcntc tcdacoris conftarct.fublhtu- 
tum ad partcm dchcicntcm adinitti dcberc , Ilart. ia 
d.j.cura ita, qucmibiDoClxommumtci lcquuiitur, 
S( probatur arg.d.l.pcnuL 
30 . Quintuscaluscft.tqn vulgaris fubftitutio faifa 
fuii piuiibus iiarcdibus inllituiis coilcciiuc, quiadir 
xit tclfcitor.li ambo vd ocs liiTcdcs noii crunc, lublli 
luo J>cmproniu:&: in hoc cafu concludciulii cli.fublU 
lutumcxcludi, nihcoditiocucniatinpcrfonaoium, 
Bar.in d.$.cij ito. quc lequuntur ibi Pau.dc CalKAn^i 
Alcj:.&:Ripa,iicct lubduhnchonc, Ang.Pau.dcCaft.' 
Alcx.&; alij coitcr in dJ.pcn. & hxc cftcilis & rcccpta 
Saibcntium fnla, proutattcftatur Fcrnand.Val*q. in 
traiil.dc fuccell.progrcfiib. j . 1 4. nu. j 7. &: ^ 9. quie 
cc>dufioprobaturiiacrationc. Iftxdichoncs.omncs, 
&anibo,funtcoiIc<ihii\-,(S:vniiicrLiic$: crgo liin vno 
funt foll^Mn oibus rctiduniur fallar.d.$.virum.5i:idco 
li vnus nocft hxrcs,&ifum clt diccrc, q> oes vd ambo 
non lunth.Trcdcs, &lKctiiifpcdhicorticcvcrborura 
vicicrctur,q> ftauin poiicuiulqucRcdnlione, fubftira 
tus admittcrcturcuinalccro rcpiuiiantc, cum verum 
fit,q> amlio & ccs non cttitcrut h^rcdcs,(Si: conlcquo- 
lcr,(j>lubftitutu$ vipotccondonc vcrihcata deberec 
admiici: t n aiiimaducctcnduin clt.q» ifta vcrba.li ain- 
)bo, fcu lIomnc$,li.Trcticsnon crunt, inccrprctanrur, 
jdcft fj ambo.fcu fi ocs,Lrtcdcs clic delicrint. Sc ratio 
cft.tam quianc: ' " i" • , ^y, 

pollctfiioconir.:.. ..cdes 
poncrunt, a:quipo|leihuic,linuliushirestritjiH©. 
pirii-iis.§.inlcj;itiinis.tumctu,quiailb vcrbancgati- 
iu, li oci.vcl aiulio , harcdcsnon crujit, iiabcntaflir- 



matiu.im implicitam&virmalitcrinfita: cft.n.pcrii». 
dc ac l\ diChim cllcr,li ocs , vci amiKJ hTrcdes cllc de- 
licrint.Comprobarurhccconclufio his rarionibin.as 
ptimo, q ii pi u rcs I n ui tan tu r li m p fi- ad iurrcd i tatc vcl 
lcjr.itum: tuncvnulquilq; adlohdumvocatus intcUiF* 
{;iiur.i.M(uius,in prin.m vcr.totus.ff.dclcj;.i.i.coiuik 
tiim.fEdcleg. i 1|. ffi.in vcrbo , cotius. ftidc vlufcac» 
crcfccn.Lh ita fcriptum, in vcrbo.cx allc.fl Jc h.rrcd, 
inllit.&:l.vnica.<i.iioc iia tam varic, &: jklinaiit diliun- 
chm , Sc $.finaijt ad dcficicnhs , Sc 'i.lia vcf 6 ncmo.C. 
de cacLtol.crgo li polh]Uj lulfi duos h^rcdcs cflcqiK» 
caruquilqucadlolidum inuitatu!; vr,achcci,liocs, vd 
ambo hxrcdcs non a-unr,lublhtuo Scmproniu. tunc 
fenfuscft, vtli vnus.autaitcrh.! ' : 'iin« 

lutatus vidcatur,tunc fublhtutu:. > .... 1 . .1 iu,')c- 

cudo viamb alijj omtllis probatur: Tdlator indo- 
bio vf fcconftjrmarcti 1 .fic,ctiahfit 
mticsi.tn tclbunchs. (.^.tu u L.. .1 .i;. , biocs.Lj.fi". 
dc icg. j.& Lfi ^ii, in pnrLCum j»iof Cdc inoft.tcllain^ 
fcdqu.nmtiiu lupcrcft aliqiiisticprimopradu, lccun- 
dogradui in luccdTionibiisab intcftato iocus nocft» 
vt m oibus ut.tf.C.(S«: Inft.dc fucccf.ab intcft.liabctun 
crgo ita &c tcftator, qui icgis difpofitioncm lct]uimr, 
qinqicumcafcconfcjrmarcpr^lumitur, in rcdubia 
credcndus cll,cp qaidiu lupcrcft aiiquis dc primo gia 
du, cum co non mifceatur (ccudogradu vocatus , led 
dcmum p jftqua dc primo gradu nuilus fu^Hrrlit.Con 
^rmatur hocfimdanicntu, quiain rcdubia lubftitu- 
tos non tl plbfusfin^hs,(| locogradui datus vr, quo 
m.i!Ti$ tdHi m tuto lit.vi in pnn. Inft.de vulg.in I.vain 
fa,iiiprin.C.dccatLtoLprobat&hiCic,^apriin6iioIa 
tusccfetur magts ddcdtus.LPubiius M9a1usir.dc cod, 
.' •' i.vndcno cft vcrilimiiccf tr ■ ' ' '<iiiQ 

c ,1 Luisprimonoiatis vchtctjcuL u;u» 

Em l«cundogradu vocauit,poiuit(q; quati in fui>lt* 
m teftamcnti confcruandi caiila, vt in d. l.vnica,ia 
} I pnn.C.dccad.toLxIndubio.n.lviblhtuuocclcturfa- 
t\a non de perfonafubftituti ad lingiiias pcrfouos in* 
ftiiutoiu , lcd pouusde t;radu fa blhtutoru .id gradii 
inftiiuiorum , quod probaiur hac cationc : qn plurd 
fiinc coadunati in vna porhoiic, &ahj piures in aliai 
vduci li dtxi, primus &, lccijdus in dimicha, ccrhus^ 
quartus in aiccra dimidia ii.Treditaus iu:rcclcs lunioc 
&adicci,^'osq; ocstnuiccm lubftituo^tunc primore- 
nudiantc.diu ponio fccundo im , non et rdiquis de- 
fcrmr, licct fi cc lccundus rcpudiarcc, cunc ad poctio- 
ncm tam primi, q, lccundi tcrtius quartus adtmtK 
rcnmr,licc|; illa rcciprcKa fubftimtio,qu.T rc vcraoc» 
qitaruorcoprchentldiatcx proprictatc lcrmonis re« 
lirm!^icur,vc non dc pcrlona ad pcrlona, leci magisde 
poruonead poruonc fadbi vidcarur fubftiriicio. ico- 
n.Trcdi.§.qui dilcrecas . iT.dc vulg. (m intclicclii 
Doci.c6itcr ibi.tSi: ocs in l.rccoiundli.ft^dc ic-g. i .lic cr 
i;o&in cafu noftro ifta fubfto dcbcc intcrprctari, vt 
fiflavideaturnodcpfona lubftituti ad lingulas pcr- 
fonas infticucorti, fed pouus dcgr.idu lublluu toru ad 
gradii inttitutorii : &idco fi ocs hxrcdcs no delicrint 
cftc hxrcdes.iubrtitutus cvciudi dcbct, & ita cum coi 
cociudo c6traPolit.6[:Imol.qui coiitrarm tcnucrunb 
31 Quotifupraconclufumfuittin his quinquecafi- 
l>us,proccditctiam primb,quandolubftitutio fit ita, 
poft duos iixrcdes ibiptos athcci, li primus,icem 

lccuiidus 
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ffCiinHiishrrcHcsnocrunr, fubdituo Scmpronium, 
quo calii fiHsL clt lubftitutio rcrpcc'buc:&: tunc dic cx 
mcntc Do^florum idem.t^uod qri fit copulatiuc, Sico 
icnucntcr cj» fubftiturus non admittitur, niftclcmum 
poft oium cxclufionc. & ratio clt,qnia ifta didio,itc , 
cx ruofignificato lignificataciic^ionc.&coniundtio- 
ncm^fcu continuationc,Bar.in l.j.in prin.ll'c{e public 
&vcdlig.&c(}ccrcpctitiua,rcu rcpctitionis fignifica- 
tiuxLin rcpctcdi$.ff cic lcg. j . nam qfi fub vno cotexcu 
ponKdjclio,itc,proutcll in c-\(li noftro: cuncponitur 
copulatiuc, Bol.in Lfi.nu. I z.C.dcindic.viduic.tolicn. 

I J Proccdit fecundA, tqri fubflicucio fit implicaciuc, 
vt fi poft duos hf rcdcs knptos adicci.fi primus fccun 
dus cc ha-rcdes non crunc f ubftiiuo: & cunc cjc mcnce 
Dodorum.dic idem,9> qn fic copulaciuc,& cofequcn 
tcrquoci fubilicucusnuadmictaturniii «icnmmpoft 
oium cxclulioncm,c]uafi vniucrfogradui,non ctu ftn 
guiis pcrfonis fubfbtutus inrclligacur . Sc racioed, 
diciio,cciam,cftimplic.ifiu.i l.ctiam.&l.fi.C.ficucor, 
vd curacintcrucn. vti cd dic>io,&, giof in Lfcd fi plu- 
tes.$.fin. in vcrbo,in cius. fr.dc vulg. & notanc Barc.in 
Lnon folum, inprin.frdcnoutopcr.nun. &Iafinl.j. 
$.municipcs, num.4.fr.dcacquir.polTcf1.' 

)4 Procedic certi6,tqii fubflicutio fic limilitudinarie, 
puta poil duos hxrciics (cri pcos adicci, fi primus fccu 
dus fimilitcr iurredes non crunc fub(htuo:& runc 
idemquodquandofit copulatiiic, vt liibflitutusde- 
mumpofl omniuminflitucorumcxclufioncadmicta 
tur, quafi non cam finguhspcrfbnis, quam vniucrfo 
gradui fubflitutus int^iigarur. 

1 5 Proccdicquarro,tqnfubftimciofitaducrfatiuc,vt 
fi poft duos lixrcdcs lcriptos adicci, l\ primus, fccun- 
dus vcrb ivrrcdcs non crunt:quocafu aduerfatiua in- 
dudtihabecq; vimcopulT,fccundum Bar.in l.rccorv- 
iunCh.fr.dclcgat.j. &cunc idco concludcndum d\ 
idcm, quod li iierec pcrcopulam. 

f 6 Procctli t quint6,& vltimo ali js omiflls, tqn fubfli 
turio fic tblutc. vt fi dixi,potl duos hxrccics fcriptos,fi 
ptimtis fcciidus h^res no crit:vel ita,fi primus.u fccii» 
dus hijrcs non erit: & tiincidc qd diximusqti fitcopu 
latiuc.quiaoratiofoluta lubctur proconiuncla.Lcri- 
plici.ff.dc vcrb.fig.Bar.&ocs in d l.re coiunifii,nu. 1 9. 

j7 Scxcus& vlrimuscatusprincipaliscfl, tqn fublli» 
tucio pluribus fic alccrnatiuc', pura li Ticius, vcl Seius 
hxrcdcs non rrunc,vci ditlributiuc: puca,fi quis ex h; 
rrdibus pr.rdichs hxrcs non ctir.& in hoc cafu omif- 
fadifpucacionc concludcnditm ctt fufhccrc conditio- 
neminfticucioniscucnircin pertbnavnius, icaccnenc 
Ang. Pau.dc Call:.lmola,& Ripa in d.$.cum ica . Soci. 
& Rip in d.Lj. & hxc eft cois opinio , qii.r probacur , 
quiainaicernaciuisfulHcitalccraparccm cllc vcta.c.in 
aicernatiuis,dcrcg.iur.in fi.cinicrc^tcras.dcrcfcrip. 
\.(\ quis ira tbpuiatus fucrit. fTcic vcrb. oblig. & Lfi is , 
qui duccnta $.vcrum.tf.dc rcb.dub.& quia ifta cll ccia 
iururadiftnbuciui.i.qui fihabus.$.pen. in fi.fr.dc tcg.j. 
& Lhoc articulo,& ibi notacur.tKdc li^ red.infticnadi 
Aribucuiu opcratur perindc .ic fi faftx cticntplurcs 
«iifpofitioncs fcparatx, &ciinnmerah6ncs.Lbcutin 
aanos, vcr.vndetra(fbitii.ffl(]i»ib.mod.vfusfiu. amit. 
vpoA ranto raagis proccdit, quanto cft .ichis rcitcra- 
tilis, proiit crat adus lubftitiKdi, qui potcrac in per- 
fontcuiusiibec pfonx inftitutorii rcjKU, lcu reitctM» 



in ccftamcnto, &ab ifta coi opinionenon eft rcccden 
dum , quam ctiam tcncnc Alcx. Corn. laf Dcc.CoraH 
Cur.iun.& ali; c6i tcr in cI.l.pcn.Bar.in L vd fingulis.ffl 
dc vulg. Arcc Alcx.& lafin l.potcft , cod.tic & Pau.dc 
Caft.& Soci. in d.Lfi is,qui duccnfa.$ itcm li patcr. 
Mfccoiscondufiodcclaratur primo non proccdc 
3 8 rc, t qii negatiua prxcedit altcrnatitia, vt fi djicamus, 
li hxrcs non crit Caiu$,vd Scius, fublliruo M^uium, 
quiain hcKcafu,cij ncgatiua ncger,ly,vd,dicicur m^ 
rc ncgaciua,& idco fm proprictacc vcrborum.perin- 
decft acfididum lic,lincq-,Sciu5,ncqucCaiush?re$ 
cric: nam alcernatiua ncgaciua fm propricraccm vcr- 
borum, Ibc coniun(fhuc, & tic rcquiricur vtrunq; £*• 
ihim non cllc, ficut in copuLttiiu ncgatiui.1 li hxrcu 
di plures. fr.de codicinftic & ica ccnct Panor.& CarcL 
in c.i ntcr c^tcras , cxtra dc rcfcrip. & LinccL Polic ia 
rra(il.tubftic in matcria vulg. in q.aj. & ratio cft, im, 
Dialc(flicos, quia ditiunda ncgatiua in infcrcdo ^qui 
pollct coiunifia: ncgafiu.T,& ita prol\itur in LLucius, 
h. i.fr.de hxrcd.inlk.vbi h^propolirio, li frater mcus 

firius moriarur quam h(reditatcadicric,autfilium fk» 
lamvc non habucrir, ftatconiunctiuc, &idconoad- 
mictitur ibi lcgacarius, nifi vtrunq; fadum non fic,& 
hincetl,q> voluicdicereluritcronfulrus in d.$.itc ti pa- 
tcr, in illis vcrbis, non faris voluntatcfu.'u{cclarauit. 
fi non ahccr cxcrancii hf redem cllc vcht, ^ li ncquc fi« 
lius , neqv filia hxres fir, hoc modoconcipi oporrct,ti 
mihi ncc filius,ncc fiha hxres erir, qu.T orario non efl 
uicrc ncgariua, cum no ncgctur.lj, vcl idco lubiungi- 
turhacorationcvcipoceft, qui vulcimmitcereextra- 
neum, fcd fi ncgatiua priccdcrcc&dixilTcr,li no crit 
lixrcsfitius vcl hlia,faci$mcntcfuacxprcnillct,& fuif 
l<'t pcrindc ac fi dixiftet.neq; filius,neque fili.i: tamcn, | 
quialuritconfultusexprarccdentiinlbtutionc, vdcx 
amorc filiorum cognouit, q> ccftator t^m ordincm in« 
reliccius prxmilic ncgariuam, ideo cc hoccafu rdpon 
det,fi filius, aucfihactiam dcbcncconuerriinconiua 
dbm, &itacciam ienctRipain(L$.cumica, num.<;z* 
1 9 Sccundo declaratur non proccdcrc, tqii adlit pcr- 
i'ona,qux ex pr^flimpra mente fubltirutii excluciit, vt 
fi lit dc hbcris , quia tuncaircrnaiiua fcu diftriburiua 
reloluiturinconiun(flam, Bar.Ang.Ripa,&alij Dodt. 
magiscoitcr in d.$.cum ica,&in d.l.pcn.&cftdc mca 
tegl j. in l.ti pacer impubcres, vbi norac clarc Ioan.de 
Imolxtfiie vulg.&pupiL& in Lpatcr fiha.$.fi.frad lcg. 
Falc&BaLinL).C.decondicinicr. &h.rccftc6i$opL 
quam tcncccc Aicx-inconf 17;. num.S.voL f. Ruin. 
inconf.i40.nu.i 5.voLz.&incon(!i j9.nu.z0.v0L}. 
&inconC6.nu. i.cocLnxiL;. £c hxccoisopi.probacur 
primtSpcr tex.in d.$.icem ii pacer. Secundo arg.l.cum 
acurifnmi. Cde fidticom. Terri6 pcr rationc d Ipcn. 
Cdcimpub.&aii)s fublt Quario pcr ccx.in Lgcnera- 
liccr,in prin. &in$.;.C.dcinfi.&fubft. tubcond.fa(^ 
Quint6& vltimopcr tcx. in LLucius . ff de hxr.inftit. 
Ncc obfLit, fi dixcris cum loan.dc Imoia. <^ in cLLgo» 
ncraiiccr,& in cLLLudus, alccrnatiua rcfoluitur in co 
pulariuam, cxprxtumpramcntc tclhntisincafu illo, 
quo agitur dc auf crcda porrionc dcbta inftituto : f cd 
incalunoftro noaufcrrurportioeiquiagnouit, fcd 
folu portio altcrius cohxrcdis; quia refp<)ndco,q> ilLr 
Icgcslocum lubcntctiain in portionedcfcrcda,quia 
lAtio illoruui iurium, idcft pr.ciumpta mcs teflatoris 
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locnm haber ctiam in portioncdcfcrcnda, vri locum 
habct in portionc ticUra, & iik-o c.iiic luris dilpolitio 
lociim habcrcdcbet , argl.illiid.tfiad leg.Aquii.&l.i 
Titio. ffidc vcrb.oblig. 6c fi dcnu6 dixcris , 9 qii quis 
cft pr.rdilcchis in aliqtia portionc, in cidcm cius libc 
li prxdilcih ccnfcntur , & i ta loquuntur diCtr lcgcs, 
l.gcncralitcr , &t.Lucius, &optimcprobat tcxtusin 
haim auus. ffde cond.& dcmo. fcd in caiii noftro no 
traftanius dc admittcndis libcris ad portione, in qua 
pattccorum aliquis fui t pr.TdilcCtus,lcd ad portionc 
altcriu";, quo cafu non milirat dicla ratio: quia rc(j)on 
dco,q> diilt^' lcgcs locum habcnt ctiam in cafu no(h'o, 
quodprobarur perdi<flam Icgem pcnulrima.Ncc ob- 
ftat fi diccrctur, quod ibi morruo piipillo in pupillari 
artatenonadmictiturfublhtutus, quia tcftator fircic 
fubftitutioncm pupillarcmibiper didhoncm colle- 
dhuam.fcilicctn vtcrq; impubcsdccdlit, quardidho 
requiritconcurfumomnium,vt notaturin $.ncautc, 
in Auth.dc iudic. in vcrbo.vtr.iquc. quia rcfpondctur 
quod in fub(htutioncfa<lb in tota ivrrcditate, vt fliic 
in d.l.pcn.daro <p li t fadla pcr nomcn colleCtiuum: tri 
po(ifo,<j>inpcr(onavnius rantum cucniatconditio 
fubflitutionis, admittitur lubiHtutus, dummod6 n6 
fupcrHtpcrfona, quicxprxfumpta mentcdefunili 
excludat fubliituinm, vt cft caliis in d.fcum ita. ct go 
ratioquarein d.i.pcn. fub(litutusnon.idinittitur,n6 
potcft circ alia.nili quia fupcrcrat pcrlona,qu.T cx ptq 
lumptamctcdcfundicxcludcbat fubllitunim; &fic 
polito q> did^lcgcs.l.gcncralitcr,& l.Lucius,folf non 
probcnt hanc R.utoli&c6cm fentcntiam, tiivnitar 
cum rationc d.i. pcn.optimt^ probant.Et fi dixcris.ccx. 
in d.f item (i parcr , non prooarc hanc c6cm fcnten- 
liam, cx co quia ibi fiiit Hi(fhi (ubrtifutto, <i filius, aur 
filia mihi na(cctur,h.Trcs cfto^qu^ altcrnatina hcct lir 
pofitaintcrpcrfbnas honoratas, quocafu (blct rcfol- 
ui i n coniuniVaiTi , vt l.cum quidam.C.dc vct b.fignifl 
tn ibi non rcloluitur, (ed ftat propric, quia ("unt iiifti- 
turi (ubcondirioncnatiuitatis: vndcaltcronafccnre 
infolidumccn(emrinlhturus, pioutcftdcnaturaal- 
tcrnariu5,& probat hoc tcxtus cum glo(*an I.Titio auc 
Scio.ft'dcIcg.i, vcrum tri cft,q> li ainl>o nafccrcntur, 
tuncaltcrnatiuarcfoluerctur inconiundla, pcr d.l.cii 
quidam. Dubicatibi Iurii'confultus,fi fubfticuriofue- 
rit fac>a,fi filius,aut filia harres non crit: nunquid alte 
ro non cxiftenteharredc, fubnitutusincius portione 
admiffatur?&dicirq>dubiavr mcs reftaroris,aut vo- 
hieritfubrtitiitum .idinitti ita dcmiimfiambo non 
clTcnt h^rcdcs,^ fubdit 9> tcftaiorcs folct eo cafu con 
cipcrc liibftitutioncm, fi ncquc filius, ncquc filia h.t- 
rcsfit: dcindcctl"ubdit,q>illafubltitutio,li fi|ius,auc 
filia harrcs non crit, cft necclTaria, qri vult i)? alio non 
cxiftccc hfrede fubftirutus .idmittatur.poftrcmo lub- 
dit, qj altcro non iiaio fublhtutus non admictifur,& 
non cft cx .ilio, nifi quia altcr hatiis cft inMiiurus inlb 
lidum.Huiccolidcrarioni rcfpondco,q> in co tcxtu fit 
illadccilio 116 olia r.itionc, niliquiacxpr.t'funiptacc- 
Aatoris voluntatc pr^fumiturteftatorcm vcllcppfi* 
lioscxrrancum fubftitutucxcludcrc&nocxco, quia 
alrcrnaruscftinfticutusinfohdu: aliasli fupcnorro- 
fponfio ellctvcra, fcqucrcturquod fi ibi fuillcntam- 
bo nati.fuillcnt vocati pro virili,&;n6infi)lidum,pcr 
diclam l.cum quidam , &confcqucntcr poftca altcro 
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rcpudi.ante.idmittcrctur fubftitutus pcrilli; rcxturti 
in vcrbo,potcft.fcd hocdiccrccft fallum, quiac6tr>. 
rium coitcr rcnct Do&. prout tradi t RJpa in d.$.cum 
ita,& fupra nos probauimus, & in fpecjc ita Cociudit 
Polit intraA.fiibft.inmatcriavulgaris, inq.if.crgo 
falliim cft cc ihccrc.tcxcum illum loqui folum in filijt 
nafcituris , Sc non habcrc locum et in rilijs iam natif. 

Prxtcrca li ca rationcfiibftitutus ibi excludcrtt,^» 
narus inrolidiim df mftiturus, codc modo cxcludcro" 
tur l\ ambo nati cllcnt,& vnus ipforum hxrcdiutc re 
pudiarct, cuin vnufquifq; infolidum vocatus dicatur. 
q u od dcmonrtratur hac con Ud eranonc : A 1 1 crnatiua 
pofita intcr pcrfonas honoratas.rcfoluitur in coniun 
dbm.d.l.cuin quidi . crgo fi didii cllcr,lt filius, aut fi- 
lia liarrcs non cnt , &c. pcrindcc/l ac li fiiilict dictu,fi 
filius,aut filia IvTrcdcs non cruiiti fcd vocati pcrcopa 
lam pp vnicatclcmionis dicuntur in vnii corpusrcdu 
iJH,A: idcopartcconiunClorti libi h.rrctluin qu.ni fua 
prfoccupct.l.vnica.$.linaiit.C.dccad.rol.igiturfcqui- 
tur, q>vnufquifq; li.rrcduin.iltcriusdcfcCtuinfolidii 
ad totam hxrahtatc vocatus df. Ex prxdidhs conftat, 
vcr.i cllc hanc dcclarationc , cum qua ego pcrtranfca 

0 Tcrtirt,&vltim6dccl.iraturprocedcrc, f qnaltet- 
natiua rdpicit vcrbii liibftitutionisdilpolitiuum: fc- 
cu"i vcrb li illud n6 rcfpiciar,fcd verbum c6ditionaIe, 
qnii tuncnon altcrnat iiibftinitionc.fcd conditionc. 
cxcpliim ponunt Dol'!. in d.fitc fi parer. na (i diClura 
ht,liHlius,autfiliagignctuf,ha:rcs cfto:&li fthiis.aut 
f^lia.qui.vcl qu* nalciturus cft, hxres non erit,fublti- 
tuo Scmproniii: na in hoc cxcplo altcrnatiua no rcfpi 
cit vcrbti (ublhtutionisdifpolitiuu, & fic no alccrnat 
fubftirutionc,fcd rclpiat verbu conditionalc, nafcitu 
f us cft, & alternat codi tionc nariuit.itis: & ideo mir» 
no cft,li vulgaris reinanct in luanatura, vr vno adeua 
tc excludatur lubftitutuspp ius accrclccdi , ita tcnenc 
Ripa in d.f cii ita, num.90.& Alcx.in conf 1 7 f .vol. f . 

1 ' lu\tafupradiCh»qu^ritur,tfifubll:itutiohocrao- 
do fiat,Titiii, & !>eium hxredcs inlhtuo, quibus Ibb» 
ftituo Caiii: an in hoc cafu vno rcpudiatcadmitrarar 
fub(hturus:-& B.il.in l.pen.liib nutn.S.CdeimpubA 
aliis fubrt.tcncr, q> vno rcpudiatc fubfiicutus admitu 
rur,& antc cii ita ibi tcnuit ia J.tlc Ilaucn. quos fcqui- 
tur Rjpa in d.f cii ita.lub nu. 1 1 c. & ratio cft,quiadc 
natura rclariui cft,q> refcratur ad plurcs fingularitcr, 
& non pcr modum coIIc»5huum. I.Lucius Titius tcfb 
m^to.f Lucius. (f.de leg.i. Ergo pcr illa verba.quibus 
fiibftituo , cx proprierarcrclariui.pcrindccft ic fi Se« 
pronius lingularitcrTitio clltrt fubftitutus &Scio: Sc 
idcononmirum,li vnorcpudiantcadmittaturfubfH 
tutus.l.pcn.ir.dciniufto,rupro,irritoquctcftam. 

Hxcconchifioprimbdcclaratur non proccdcre, 
4 1 -f quando adfit pcrfona.qux ex prxfumpta mcnfc tfr 
liatoris fublhtutum cxchuiu , quia in hoc ca(u tunC 
vno rcpudianrc.non adinitriturfublhtutus, itatcnet 
Bald. in d.l.}icnulf. qui dcclaratio probatur argutn. 
d.j.cum ira,& d.l.gcncr3litcr, in princ& fj.Cdcin- 
ftitut.& fubftitur.fub condit.faft.Scd qu^nam fit per* 
fona in afu ifto , qux cx prxfumpta menrc tdhiforii 
fubftitutumcxcludat ? Omilladifputationc conclu- 
dcndum elt jHrlbnas elli: dcfccndcnhum tantum ; 
& hinc cft , quod I.cum aiuis. ff^dccondit. &dcmon« 
ftratjo. & LcumacBtiffiuii . C.dcfidcicommilL intirl- 

liguntur 
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Hntinnirindelccndcnribus ranmm,& noncciamin 
tranllicTlalibus, Bal.in tM.pcnul.liib num.8. in vcriic. 
&tnncriquidcm3liqniscjclibcris,&cPau.dcCallro 
in l.li patcr impubcs.tfidc vuli;.& pupill.Saly.in d.l.pc 
nult.Ang. & Bald. in d.f.cum ica, (jloL Ang. &alij m 
Lcx fadlo. $/1 quis rogatus, cl.j. ffjui TrcbclL laco.de 
Arcna, &Cyn.ind.l gcncr.ilitcr.J.cumautcm,&: alij 
DoCl.in d.Lcura auus , Alcx.in conf lo i .nu.i i .lib.fi. 
&tnconli.j8. num. iJib.j.&h^ccdcommunisopi- 
nio,prouc tradic Ripa in d.$.cum it.i,num. i ; i. 
Sccuiid6& vltim6, fupradiclacocluliodcclaracur 
4} n6proccdcre,tquando rclatiuum rctvrt copubrim, 
fcu coniunclim, nam tunc vno rcpudiantc no admit- 
litur lublbtutus. ita clicitur cx vcrbis Paldi in l.tin.C. 
dcimpub. &ali)s (ubltit. quem rcfcrt & Tcquitur I<i- 
pa in d.$.cum ita,('ub num. 1 1 o. 



I SHbflUutus , an admittatur , tfuando hxres adiutt , & 

aduerfus aditioncm ffl in megrumrtHitutus. 
3 L.tx cuntraBu.ffide re iudicJeclaratur. 
5 L.\J.ft e^utsadua.ff.ad TertuU.decUtratur. 
^ L. ft ftne. S.ftd quodTapintinus.ff.de mmor.decU- 

ratur . 

5 Subfiitutus fi hsret aduerfut aditionem reftituatur , 

an deiure ciuiH,feu deiure prMorioadmtttatur. 

6 l{elliiutio^eflpriftiniflatut teintegratio. 

7 HdredesinfolidumduoeffeHonpojfunt, quod declara. 

tur,proui num.^.^ 9. 
lolnteUtilus l.i.S. interdum.ff.de vulg.& pupiL 

I I Hsredis exifteniia , an tmpcdut vulgarem fubfiitu. 

tionem.> . 
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nino rcijciciidus, aiT».l.ircm veniunt. §. .ndapcanda flfl 
dcpcc.lixr. imo tcxtus irtc loquinir potius in livrcdi- 
tatc,qux no (it folucndo^cum in dubio turor fua-pu- 
pill.v}K>tiusvtilitatc, bcncficium.&comodu, quim 
damnu pcrquircrccenCcatur, arg Lmcrit6.frprofo- 
cio. & idco cum in d.Lcx concraC^u, tutor (ox pupill; 
hcrctUratcm rcpudiarc faciar, pr.rfumcdum cft illud 
Rvillc, quiahxrcdiras illa pupiiLr pptius damnola 
crat,& pcr con(cqucns (olucndo non crat. 

Sccund6&vlcim6rcfpondctur.Tcxtus iftcloqui- 
turinbcncficioconccHb i pr.rtorc lilijs neccffarijs. 
hoc.n.bcncficiu abftincndi c(^ introdudii prolibero 
arbitrio non adcundi, quod h.ibcnc cxtranci , & idco 
tcftaror qn fublhcuit hqrcdi fuo& ncceilario,li hcres 
non crit,intclligiturfubftituillc,(i mcdiantcditlobc 
nc(icioabftinucric fcabhrrcdicarc, (icucin cxtranco 
h^rcdc in tclbgerctur, li cx libcra volunracc nollct adi 
rr&(icutqu.-imdiuextrancusinftitutus nonadit, & 
habct rc inrcgra, (ubltitutio no cxpirar, ita quamdiu 
(iio hxrcdi compctit bcncficium amhncndi^df h^rcs 
necellarius habcre rcm iiitegram , & (iibftiturio non 
expirat : (<:d (i did>um bcncficiil amplius non compe- 
icict, vtquia (ac^hts pubcs (*c immiicuillcr.mnc (i ab- 
ftincrct per rc(Ututioncm in intcgrum (ub(btutio 
non rcuiuifccrcr, qiiia liiit cxtinfta illico,qu6<i dclijt 
compctcrc bencficium abftincndi. 

Sccund6 mouentur per iex.in L i.$.interdum.(T! de 
vulg.&pupilL Huictcxtui refpondctur: nam loqur-* 
lur in co , qui prius rcpiidiaucrat , & nunc reftitui tur 
adadcundum:non autcm in eo,qui priusadiuerar,& 
nuc abftincr,prout nos loquimur: & textus illc loqui« 
lur in pupillari,& non in vulgari lubllitutionc, intcc 
quoscft maxima incafu ifto<^i(fcreniia,prout ibi tra". 
dunt Dodorcs. 

Tercio mouentiir per rcx. in l.j.$.(l quis adira.fTad 
5 TertulLtvbi (i quis adita hxreditate macris per in in« 
[(^ri'i reftitucione fuericabftcnrus, iusantiquu locij 
habct,quod admircicagnaros cxclulisfilijs.liergoius 
antiquu locu lubct,igitiir (bbftimti admittunmr. Ve 
ru huic tcxmi ( (i contraria opinionem volumus (ub- 
ftinerc)polliimus rndcrccx mcncc DoClorii. Nam Sc 
natu(conf. TcrcuUianumfilio, an vchthxrcdicaccm 
maternamretinerc,tribuitcondicionc,quxcft,anve 
tit p^nitcre.& i(h coditio vfq; ad annu cxtcndicur,cii 
veroaextcnfiuafint, &(icpofth;rediratcadicam,an- 
nii ad p^ nitcndii habct : & ideo i\ annus f>crfccius nd 
cft rationcpcrfcucranriar, non potdici vcrc& fimpli- 
citcr hxrcs,fcd c6dition.-ths, tcx.cft in l.filij. $.fitius.fil 
adTcrtul.na non (tifticit voUulIcniii voluntasdurar: 
&proptcreamiru n6cft,fi filiusabftincs(cab illah^ 
rcclitatcius antiquii locii haberef.id,it, &pcrcon(o- 
quens^agnati admittantiir,quiaadhocnondrpurt 
ncaraconclitio: nam fi cll(:tcondirioadimptcca,non 
pollct pfnitcrc&vcrc cllcch^res. lcdifta racio, pcr 
quittocum habet difpofitio d. $.li quisadita, locu no 
nabct, ncq; militat in propofita noftra quarftionc, cu 
pcr adicionc h^rcditans codicio punficici dicarur.na 
adicaharrcdir.icc('ubilicuti cvcludLirur.Lpoftailicam, 
C.de impub. & alijs 1 ubft. & idco non tcnct ilLitio dc 
illo ca("u ad cilum noftrum, arg. Lnaturalitcr. i. nihil 
communc.fndc.ic<i.polLPra:tcica fcciindo rcfpondc- 
tur,<^nonmiriiclt, fifilius poUquam hfrediratcra 

matrts 




Ertia principalis conclnfio eft, t^n^quan 
do hxrcs adiuit , & aducrfusadicionem 
eft in integrum rc(titutus,atlmittatur 
fubftitucus i In qua duxfunt principa- 
lcs Dot^torum opiniones : Quarum pri- 
maeft,qti6dfubftitutus admictatur, &hancfenten- 
tiam tenent Barr. num.^p. Alcx. SocL num. j i. Ripa 
num. 20 5. & ali j communiter in d.Lj. ff. de vulgari & 
pupilLBart.& Alcx. in Lcxcontradu.ff.dc rc iudicx 
BarJn Lli finc. $.fcd quod Papinianus. fF.de minor.in 
l.fi.(!^dc ('uccclLcdido,& in l.).$.fi quisadira.fflad Ter 
tulL& in L|. $. (x>ft fuos. ff.de (tiis & lcgit. iuered^ & in 
l.qui (cpatris.C.vndcliberi.Glof.Bar.Alcx.&Salyc4n 
1. z.$.intcrdum. ft".eod.dc vulg.& pupiL& hxc cft com 
munis & rcccpta Scribentium (cnccncia, & mouctur 
fupradicii ad ita tcnendum cx pluribus. 

Primopcr ccx.in Lcxconcraclu. ffldc re iudict^'bi 
(i cutorcs hiciantabftincrcpu|Mllumbonispaternis, 
poft aditara h.Trcdicaccm .admitricur fubftitutus , vd 
cohxres . Huic textui duphcitcr rclpondctur , & pri- 
m6,ad hoc vt iftc tcxtus ptobarct ellct neccflc, quod 
lotiuercrur in hau-cditate,qu<j dlct folucndo:cii in 
rcditatc , qux no cft fotucndo, nulla adlit diiHcuttas: 
ficdiccrc tcxtum lUii loqui in hircditatc, quxfit(bl- 
ucodo,cft diuinare , cii ad hoc nuUum verbil in tcxru 
ilio fiac,& idco tanqua intcUcChis diuinacuiu5,cll oro 
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tnntrtJ adtuit, &: fc abftinc-it vocaimir lcgitimi ab in- 
tena(o,quia ipli no lucccdut cx cudc capitcquo lil>c- 
li ad h^rcHiiatcm mattisvocanturabintcdato^fcdex 
nliocapitc, prout prubat tcxtus in d-i.li <]uis adita. &: 
iiicu (iccilio Ituius tcxtus nu ubAat in calu noliro, cii 
fubRicutus rucccdatinloculu'rcdis,ta^fubrogatus. 

Qiiarto moucnturpcr tcx.in $. bonorum. ff^i 
TcrtulL C^tcru «Schuic tcxtui rndcturco niodo.quo 
fupra tcrtio fundamcnto refponfum fuir.Ncc obftat, 
fi cu Ripa hic.mi. z o j.chxcris.g» harc rcfponlio no cft 
vcra:quia li dlct hxc colldcratio vera, no fuillct opus 
in tntrgrrt refticucione aducrfus aditione,cum linc in 
in tct;r«m rcftitutionc h.rrcs illc proptcr vcrba cxten 
llua ad annum ScnatufconfTcrtuIliani aducrfus adi- 
tionc admittcrctur,fcd hoc diccre cft falfum-.contra- 
rium.n.cantat li tcra ibi.ergo falfa cft ct hxc rcfpolio, 
quia rndco. fai^bLn. aditionc pcr hliu Scnatulconful- 
tumei tribuitannu ad hocvt dcmonftrarct & deda- 
rarec, anin harrctliratcpcricucrarcvclit, «SlCij aditio 
fuerit fada,&.' quod fatlium cft,infcdum nullo paClo 
reputari poi. Lin bcliu. $.facbz. ff. dccapt. &poftiim. 
reucrf idco adiicrfus illud fadij d.itur in integru refti 
lutio, &i'tcconditiu illa ScnatulconfulttTcriulLani 
tribuentis annu, eft raiione perfcuerant ix: & piopie 
rca miru non cft H aduerlus aditionc ncccllaria cft in 
jntcgru rcftitutio. I'i-a:tcrcad.$.bonoru,rndcturhoc; 
•lio modo,9> miru non cft,li Hlius cmancipatusadita 
peripfum patris harreiiitatc,abftincat,&dcmu matec 
patris adrai ttatur , cum non fucccdat ex codc capite« 
quo fuccedit Eiius, nam fiiius fuccedcbat per vndc li- 
beri.matcr autcm fucccditcxTcrtuiliano. 

Quinto<!ic vUimo moucnturpcr tex. in Lpca.C(le 
acq. hxr. vbi fi vnus cx inftitutis poftu adiuit feabfti- 
ncat,coh.Trcs pr^fcrtur vcnicatibus ab intcftato. 
tcru iSi: huic tcxiui rcfpondetiir.qj idco illud ibt ftatui 
tur,quiaprimusgra(ius nd vacabai. Itibftinctiacur.n. 
pcrcolucraic , & cadccaulapra;fcrtur vcnicribusab 
intcftato.non tii ipfccoh^rcscogituracccptarcpartc 
vacatc,ficuc fi ancccj adircc alrcr cohxrcs rcpudiallct, 
Lfi minor.ft^dcacq.hxr.& fic no cft vcru q> pcr reftitu 
tioncm in intcgrum uFj in priftintj ilatti rcducantur. 

Ec cum fupcrior opinio nulla lcgc, ncc rationc fun 
decur,cui comodc rndcri no poftit: idco altcra cft opi 
nio fupcriori conrraria, & perconfcquen$,«j> lubfticu 
tus no admittatur,fi hxrcditas fii lblu(:do.& hac opi- 
nionc tcnct Pol.in trac. fubft.in matcria vuig.in q.41. 
ucmfcquitiirThomasCalan.ijj rcpctit.L). nu.8j.tn 
e vulg.&: pupil & moucntur cx pluribus. 
Primo iubftitutio fit fubcoditioncfi inftitutus b( 
res no erir,crgo adita hxrcditace excluditur fubftitu* 
ius.i.poftadita.C.dcimpub.&alijsfubft.&fcracl hx 
res iplb iure rcguUritcr fcinpcr rcmanct h^rcs.igitut 
cii in Ci(u noftroadita fuillc hxrcditatc pr^fuppona 
mus,& inftitutu fcmcl cxtitillchxrcdcm.&pcr cofc- 
quens fubftitutum cxclufum fuillc pcr tcftitutioncm 
iii intcgrii.per rainorc faclam no fit locus lubftituto. 
Huic rationi rndctur: narcnituuocfthutusvirtutis, 
vt per cam oia iii priftinii llatii rcponanuir. I. dcni(|;. 
j.minore.ft.dc minor. 1 j.ann. Lquod ll ininor.$.rcfti 
tutio. fTdc minor.&l.nun videtur. C.dt in intcgr.rc- 
ftit.& idco hcct pcr .iditionc hxrcditatis fucrii cxclu- 
iu^irubftitutus, lii cum pcr icftttucioncm inintcgr^ 
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oia in priftiniini ius rcducanmr, quo fi hxrcdicfls mS 
fuilIL-t adi ta fublliiutus .idmittcrctur,uko in cafu no 
ftio pcr hxrcdcm aduerfus aditioncm obtcnta in in« 
tegrum rcftitutione fit iocus (ubftmito. 

Sccundb moucnturpcr tcx. in l.fi.ri.dc fucccCcdi- 
iko.vbi prior in gradu fi acapiat pollcftioncra , & do 
indc fe ab ca abftincat, cxcluditur fcqucs in gr.idu,& 
bonadciioUuinrtirad filcij,& lic antcu acccpcrit pof 
fcftionc,non cxcludit fcquenic in gra(lu,quemadino 
diianteadiiionc hxrcthtatisnoexcluditur fubftitu- 
ius,icd poft agnitionc pollt iTionis cxcluditur , quem- 
admodu poftadita hxrcditatcm cxchiditur fubftiiu* 
tus. crgo qucadmodii fi illc fi abea abftincat no fiicic 
locum lcqucntt in cradu,itaabftincns lcab hxrcdica 
te non facitlocii fiibftituio.Huicicgi rndetur,&pri' 
tnocxcoft.irutu fuitiiiud ibi, quialcqucns admitti 
nu potcrat,nifi dc iurcprxtorio: dc iurc.n.ciuili non 
admittcbatur vilo mocio,& idco no mirii fi a pr^iora 
no adiuuatur,nc vidcaiur aufcrrc, qd dcdcrat priori, 
& ficcllct liidibrio,quod fccus cft in calu nollro,cum 
fubftttutusadmittaturpcrtcftm,quod&iplumeftiu 
risciuihs.d.l.i.$.intcr(lu.ffdc\'ulg.&puptll. Hxc rri- 
fio non placet Poiito^ncq; ct Dccio in rub.Cdc fucc; 
cdido,in fi.ciim idc quod conduditur dc turc duilig 
C(")cKidcndu fitdciurc ptorio in rcditutioncinintc- 
grii, qux ola rcponit in jjrillinij ftatiiJ.fi minor.frcv 
/iituto. A.dcminor. Etideolccundomodo riidctur 
dJ. fi. nam (Ll.no loquitur dc rdiitutionc in intcgrii, 
qux datur rainoribus, fcd dcquadam vcnia,qu.T qri- 
cjucciScediturcc minoribusintuira pietatis proptcr 
ntaqnii^sahenum quod inopinatccmergit, dequa 
vciiia lubctur in Lqui ncpotis. H.dc .'icq.hxtcd.& 1 11 $. 
fcicndii, Inft.dc h?r.qualit.&diricrcn.&idco nmiiiQ 
non eft.fi fcqucns in gradu, iam pcr agnitioncm pot 
feftionis exclufus arophus no admittiturin cafuilio. 

Tcrtio moucnrur pcr tcx.in Lfi minor.ft.dcaci^hf 
rc(L vbi porcio abftincntis fe per reftitutionc no accre 
fciccolixrcdi inuico.mcKio fic,fi per rcftiiucioncm in 
incej;rijn6rcuiuifcitiusaccrelcedi,ergo ncq; fitbHuk 
cutusaccrcfccn(hnon ficnifiquada cacica fubftico- 
tio: & quod cft in iureaccrclcciidi tanto magis proce 
deredct in iurc fubftiruuonis, cii ius accrcfcendi de» 
lccndar cx prouifioncicgis.l.fi Titio & M(uio.$.Iuli> 
mis.fr.dclcg.i.ius verofubftitutionis cx proiufionc 
hois exprclla, inprin.C.dccaduc.tollcn.inprin.infti. 
dcvulg.per totum.H^codem.Huic tcxtui rcipondetur 
ipfumpotius incontrarium rctorqucndo,namtcx- 
tus tiictt, quod non cogicur partcm coliarrcdis abfti- 
ncntis acccptare.fcd cx co tcxtu cUcicur , quod fi vulc 
po:cft:& fic an vciii nec ne, eft in fiii potcftatc. 

Quar tb tinoiictur pcr tcx.in L& h finc.$.fed quod 
Papinianits.ft.dc minor. C^tcrii & huic ccxtui, ficon- 
traria opinioncm volumus fubftineic, ex mcnte Do- 
(^orura fic pot rndcri.Nam tcxtus ifte loquitur in icr 
uo,&prxrerqua in lcruo ifta rcftirutio qu^ fic mino- 
ri,cft priftini ftarus & iuris rcftitucio : quod vcru dlc 
patctcxco, quiafi pupiilaris fultftimtioproptcrfilij 
rcpudiationcm fuit extin(^ rcuiuildt, fi mcdianto 
rcftirutione dcinde filiiu h.rre(li tatcm adcat.L 1 .$.in- 
tcrdum.fT.de vulg. & pupil.quod lccus eft in lcruo:na 
ii feruusfitfubIhtutus,&dcindcmcdiantcrcftitucio 
nc fkiU roinori rcccdat a fubilicucionc, non per hQ<; 

rcccdit 
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reccdit a libcttate, fcd remanct libcr.d.ffcd quod Pa 
puitanus.<5>:iic VK{c&i^pr.v(crqudm infciuu rdlitu- 
tiocllprillini Ibtiuircintcgratiu ,ij^>roptcrcamiru 
nun dr, li in cl.$).lcd quod Fapmijnus,liabctur«^ puil 
omilitonc li.xrcditau>> mctiiantc rcihcatione pcr mi- 
norc ubtcnta.lcruus Uti^ (ubllitutus ad tpfam ii.Tro- 
ditatc no adtnittt tur. & rano diHcrcnri.v tlla cllc ^iot : 
qui.o.in vnorclcuatur,in aliograuatunnumfcnticns 
cdniodum.&incommodu icnttrcdebcr,c.qui (cntit, 
<icrcs;.tur.in 6.1cd icruus tclcu.icur in vno, cum libcr 
cucjion pcrdat, liuiinorpoltrcpudiatam hxrcdica' 
K, &poUadnuinoncmaacam icrui tanquam lublh- 
tutiod li<;rcditaccmdcnuu pcrrcrtitutiuncmadmit- 
ucur,^ liclcruusinltoccommudutnlcnuc: &tdco 
mirnni non cfl ii in caili didh ffcd quod Papinianus. 
grauatur,& commodumnon fcntit. qua; ratiucclut 
an ali|s lublhcutts,& iuccilac ct illms icgis difjjortdo. 

Quiuto Sc vltimo moueiitur hac raiione: ii vcrum 
«flcc, ' . u .idmitta-ccur.rcqucre- 

M^tl . j . I . .ipali cxtcndi ad accclio- 

riuicilinlhtutionisaccclionum, fubilitutio dicacun 
1 F.ihiim.I.h $.fi. ff". dc condi. indcb. 

i; , .... . . . uitcccdcns, (X;pcrc61cqucnsq>ilbi 

reihciuio ad Uibltitutum cxtcndacur. C^tcrii & hiiic 
rationidttpliciicr rndctur, & primu tcxtus in d.$.fin4 
loquihaaccedurioodiolo.l.in vlUris: aosvero loqui 
niiir in accellorio ^uorabili. l.in vulgari iublhtutio- 
iie.i>ccund6rridctur:rclhtucioconcctla('up 

pali.iion cxtcnditura<lacccllurtii,qiicfi q , . i- 

tum & dtucriiim a principali , prout ellin d.$. h.lccus 
vcr6cll>qti noncflquid diucrium,6klcpjratu,prout 
probaturinL z.ii. intcrdum.H.dcvulg.&pupill. lcd 
vulgarisrublhcuuononclt quid diucrluinab inlfatu 
lioDC, cumabipladcpcndcac: i^itur rdhtuciofada 
lupcr luu-cduacc.evccndtcur ad lubititunoncm. 

Exprardid^is patct, hancquirlhoncmab vtraq-, pat 
tcdilpucando dcfcndi pollc cgo vcrolicconcludcrc, 
auc h^rcditas non clllulucndo,tS: cunccii cut opinio 
nc pcrtcanlircm, qu.t: probatur t.im cx d.I.& il linc. $. 
lcd quodPapinianUS.tl.de minor.qcxd.l.cxcocrai^u. 
fildc ieiud.aiic li^-rcdttascll lulucndu,&: tunccgo nu 
dilcedcrem ab hac poflcriori opinionc, quam probo 
hac rahone.SubAimtusvulg.tris (ubrogacnrin locQ 
priini iia-rcdisinlhtufi, iddl li primus harresinlhtu. 
cus hxrcs lion crii,&: 16 dl,q> aditio hxredicatis exdu 
dic lublhcutuJ.poft aditiuCde impub. & alijs fublhc. 
icd in calii nolho primus hxrcs iiilhtucus adiuic hx- 
rcdkatcm, & lic rcalicer ctTcClus fuit lueres : crgo cx- 
cliilus fiiit lublhcucus.NLX' obllac ii dixcris , i inccgril 
rclhcuuucilhuiusnacurx, vcoiain prilhnii (lacu rc- 
potiat, vc probaturind.l.quudli miaor. $.rc(htucio, 
rt.dc mtno.61: idco li hlius aducrfus adttionc rdhtua" 
tur iii incc]j;ruin,facit locum (ubthtuto: cumli aiicc 
noadiuilict^d h.trcditacemrcpudiailct, fubltituciis 
auJmilUis fuillcc. l\ndco,re(htuuoin integrum rcdu* 
cicncgocium atlpnltinum iu5:dl vcrum.q/i relhcu- 
tio rcpcrtc fubtedum padibtlcfcu fecundum dilpo- 
iiiionc lcgis,lcu ftn ius nacur.T, & ira proccdic ccxnis 
in d.§.rcltitutio.iccus vero «iii rcpci ic iubicctum, icu 
tmlcgibdiipufttio iiLisnaiur^no pailibilc, 

namtunc verii non l t . L.uiutioncin inccgrumrem 
ad priiiuium tus rcducerc» icaclcgantcr probacur la 



«i.$.lcdquodPapinianus.nam ' iliai 
cuihuc lubihiutus (i;ruusnc.L . ; nx: . ...crc- 
culauic,& propccrca fcruas, vci iublhcucus ad hxrcdi 
tacc fuic admillus,& lcquucusiiitr, 
^ iidcindcliliusadui.., ->iii inintcgriirc* 

ihcaatur , icruus non pcrdithbcrtatc, & rcmanet 
dirc»lus h^TC$,licet in liiiii piipillii vnlcsa<ihoncs trif 
fcratur. & non inirum , quia icmcl h.crcs, lcmpcr rc- 
inanct hxrcs.niodo tu vides,q> per rdhcuhonc in if». 
tcgrum per hhumpupillum > idumni» 
reducituradprtihniiius,cxd;i 1 .i .i >,quiaici« 
utis non pcrdit Itbcnatem ia acquilita:lccund6, quia 
cum (cmd fiicrit lixrcs, fcmpcr rcmanct hxrc«.& nu 
mirum, qiuam huc Caiu rdtirutio non rcpcnt lubicb 

patnbilcneq; fiii lcgisdilpulitioncm.qua: vulc 
fcmd h.TreSjlnnpct rcmanct li.vtcj: ncq; f'm tus natu 
r^ , cii eo iureo& liberi ellenr. $.t tis aiic gcncium, InlL 
deturc nacur.genj&ciuih'. (ed in cslii noitru ilhirdii 
tuttonon rcjwnc lubicc^uin panibile fcu copacibilc^ 

SuiahliusharaiicoccacUuic, &idco lublhcurus ext 
uius fuic&licetmeiiuterclbcunoneab hcrediuce 
excludacur.tri adiiuc hircs dircftas rcmaner, licetia 
altuvalcs achoncsrranlcrantur, vtprobarurin d.J» 
ledquudPapinianus, in vcrbisillis, (nim.n.pupillut 
hxrcs non hat , (cd vtilcs adlioncs habcat , (inc dubio 
hxrcs inancbtt.qui femdcxtttit.crgo vcrum non cft, 
^ in catii nodro rdhcuciu in intcgntm .iducrfus adi- 
tioncrcducat rcm ad prilhnum ius.&faciatlocum 
fubltituto.Nccobllat li.ailhucdixcris,tj>cumfilius fe 
cundum lcgis dilpolitionc in inregrii rdhtui aducr- 
fus adicioncm polltt, q> propccrca verb.i illa , li h.rre$ 
u6 ericpcr cdtacorcccDlcanrurprobta,iddHi h.rtc$ 
noeritdciureduih, quia h^rciiitatem rcpudiat, icu 
ii ha^Tcsno crit dciurc pr.rtorio, vc quia adticrfus adi 
tionirin integriirdhtuacur.Rndco,q> hxc intcrprcta 
tiodevoluntateteUatoris nullo modo dl pr.T('umen 
da ex dunbu) : & primcs cuia in dubio non dcbcmus 
rcccdcre a vcrborii pt opt ictatc. I.n6 aliccr.fl.de lcg. j, 
fodvcrba tlla,li iiarrcsnon crjr,dcproprietateverDo- 
rum. ligniticar, (i Iiircs no cricde iiireciuili, non atit 
dc lurc prxcottO) & lic mcdiancc rclticut ionc in incc- 
gcu I cum praitDr pcapric h.rrcdc faccrc non polTic.$. 
quos auc, lnil.de oon.poll.Ergo cnm in ca(u noftro (i- 
mus,in dubio no dcbcmus a jpprictatc vcrborii rccc- 
dcre:&(icilbvei'ba,li hxrcs no crir,dcbcmus deiure 
ciuih,&n6-deiurcp(orio mcdiiirc in inrcgru rcftone 
intcrprctari.Sccijd6,qa vcrbadcnrin primo aCtuin- 
tdligiJ.boucs.$.hoc fcrmonc. flidc ver.(ig.ergo vcrba 
illa,(i harrcs non crit.intdligi dcbcnr, (i h.Trcs n6 cric 
dc iure ciuili , & no ;iuc ha-rcs non cric dc lurcciuih, 
fculi poftq hfreseru aduerfusadicionc, mcdiarer» 
(hmdoncin inccgrii (c ab hTrcdiracc ablhncac.Con- 
firmacur h^ratio cam |K.r ccxtum iii «ij.icd qtiod Pa 
pmianus, q pcr hanc alia rationcrmna ncgari non pot 
quin fadaadicioncper hliiiius (iiblhiudonisdc vo 
luntatctdbtorisnolicexrinciii, &(]uin codicioilb, 
li hxresnocricnon dc(rccric.d.l.jxj|t adit.i.Cdcim>» 
pub.&alijsfub(tic.fcdquodexnnchjm eft, nopoccft 
reuiuiiccrc. I.qui rcs. $.arcam. ff.dc (uluccTgo in caiii 
no(tro,ciimiusiub(htutionisdcvolunracerdbcoris 
& fm lcgis dilpolitionc lit cxtindu,cii non apparcat 
tic cxprcda cocraria tcftatoris voluncaie, & no dcha 

roii- 
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reuiuirccrt,& Cic in intcgrumrcnitutio non facit lo> 
cutniubftituto. 

Scd rctcnia coi opinioncdubiiatur, f an fubAitu- 
nis admittatur dc iurc ciuili , ieu dc iurc j)rxcorio? & 
in hac quarra q.ciu.T funt Dodtorum principaics oft^ 
nioncs: Quanimpnmacft.^fubltitutusiurc ctuiii 
infpc^o aiHmittatur. qua opinionc tcnctit Oar. Saiyc. 
Alcx.& lar.in l. a .$.>nrcrcium. trcoi-i.dc viii<^. & pupill. 
Bar.in i.li linc $.i'cd quod Papinianus. A^dc minor.& 
inLquiicparris.&ibi communitcr DocCvndc libc 
ri. & iixc cft cominunis Sc tccepta Scnbcn tium Inia, 
&pra;icrtim Citramontanoru, &moucrurcxduob. 

Pn mn pcr tcx. in ll quis adita.trad TcrtuI.Huic 
tcxtuirndcturdiiobusmodis, & priin6:na lilc prior, 
qui fc abflinuit,dcl!)t cllc hzres ipfo iurc^ & idco fe- 
qucnsiurcciuiii h;rrcs cllcpot, &hoc ptobaturpcr 
confidcrationcm, qu.am cx mcntc Poliii iupra fcci in 
fuperiori quxlbonc.dum iiU tcxtuircfpondcba,quc 
coprobaf hacindudionc.llic fcqucs(vt ind.$.llquis 
adiia,dr) admiiiiiur antiqtio iurc,crgo adiniiiitur di 
rcdl^,nonaijtvtiiitcr,quiaiusantiquum.flcx i z.tab. 
exdufisiiiijsdircdi-agnatosN-ocaniqitur li iilcadmit 
titur iurcantiquo,admiitilut dirc«^c, & non vtilitcr. 
fedin quxlbone noHra fccits ci\, quia primus Ivrres 
ipfoiurcnondcfinitclTcharres, fcdfoium virtutcre- 
(titutionis in intcgril, im6ct poft rclhtutionc ."uiucr- 
fus .idirionc, cu fcmci cxtitcrit hxrcs, adhuc rcmanct 
hxrcs.d.$.lcd quod Pjpinianus.& licdiucdi iunt tcr- 
mini, &diucrlac(l ratio intcrcafum &c.ti>u : crgodc 
vno ad ahum no tcnct iliatio,arg.l.naturalitcT.$. nihil 
c6c.ff.dc acq. poll.' Secundo & vlnm6 rdpondciur, if 
non mirum li ibi agnati lucccdunt iurc antiquo, 
quia non fucccdunt cx eodcm capitc,quo lii>cri voca 
tur ad hxrcditatcm matnsab inrclhuo: nj hi>cnfuc- 
ccduntcx ScnaiulcufuitoOrliciano,&3gnaiicxicge 
t z.tabui. lcd lioc non proccdit in cofii noltro , quia 
ifti fucccdunt cx codc capiic.l.cx tcliamcnto pairis.& 
Ci vera cdct cnis opinio , lucccticrcnt cx cadc partc iu> 
risciuiiis, &idconon dcbcilicridcvnocafuad .iliu 
illaiio, tumarg.i.l'apinianuscxuh. li. dcminur.rum 
ctiam , quiaimponibilccllqiduofintiu-rcdcscxca-- 
dcra pric iuris ciuiiis. i.quod contra. §. vbi duo.fr.«.ie 
rcg.iui-.&i.hzrcditaicm.$.patcr.ffdecaftr.pccui. 

Sccund6,& vlrimo mouctur hac ratione, fllb rc. 
ftitutiocltpriftini (latiisrcinicgratio. i.i. §.inicrdu. 
ff.de vulg.&pupii.&i.li quis minor.$.rc[litutio. ff.dc 
minor.crgo prztor minorc rcfti lucndo, vt rcpudiare 
poflit, pcrindccii rclliiuit .ic li nHn5adiui(li.-t. lcd li 
non adiuillcT,& tcpudiallcr li.Treditaic,admiitcrctur 
dc iureciuili fubftjtutus,crgo&pcrrcllirutionc.C^ 
tcrum & luiic rationi rndcas,prout fupra in aniccaic 
ti qu^fnonedixi, quam rnlionem contirnu haccoll- 
deraiionr.licciillarcllitutio litpnlbni liatus reinte- 
gratio,tfi hocproceditcircafinc, lcopum&tcrminij 
rdhiutionis: iiam prxtorrclbtuii minorc,vt h.Trcdi 
tatcm lam adita rcpudiare polItr,& lic rerminus pr;- 
TOri$,c]limarcarcpudiaiione.li n»iturcllcirca repu 
duiionc ufi. no pot ad aiia cxtcndi : & i6 ill^- res qux 
per adirionc exundtc crant pcr prztorcm, no rcuiui- 
icunT.rdhtutiu.n.nu cltcircalublbtutioncs,lcdcirca 
rcpudiaiioncCin:&proptcrcatcfiiiuiiu itiaati tublU 
tucioncs cxccndt non dcbei, cum agentis intcntio vl- 
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traeiusintcntionc opcrari non dcbcat.i.non omnis; 
ff de rcb.crcd.& fi ccr.pct.Vci liwnindo rclpondcas, q» 
licct fit prifhniHkus reftirurio,tii illud clt viriutc lu. 
ris prartori), & n^virrutc iuris duilis:& idco lubllitu 
tusadmimdctdciurc prxtorio, &n6 de iurcciuilu 
Altcra d\ opinio fupcriori corraria.qua in punch> 
iuris vcriore dlcdicit lal.in d.i. i. $. intcrdum , & ibi 
hac opinioncm lanqua vcra lcquitur Pau. dc Callrtx 
ff. codcin,dc vulgx& pupil'&ab ifta opinionc Pohc 
in trad.fublbt.in maicriavulgari$,in q.4 j.non rcce» 
dii,&hanc candcmopinioncmomncs Vitramonta» 
ni fequuntur,& moucntur cx pluribus. 

7 Prim6, fduo infoiidum ha-rcdcs dic non poiniaCi 
Lquodcontra. Ji.vni.ffderegiur.fcdinlbrutusctiam 
if ablbnaerit , non ddinit dlc ha*res diredo. A.§.led, 
quod Papinianus,& Ld,qni loiuendo.H.dc licr.inlhr. 
ergo fublhtums dc iurcciuili hatrcs t-ilc no poc . Hxc 

8 ro fummouctur , & primo : f na lupcrior propofitio 
cllvcra,qndircdcduoinloIiduiTi ha.-rcdcsdle vcilct» 
fccus vcr6, qn vnus dirctl{-,&.ilius vtiliicr, quia duo 
tunc hzrcdesde uircdiiili dlc polliinr, vt habcmr p 
Bar.in L|.§.poll luos. ff dc fuis &lcp.ii. & probatiir id 
elic vcru cxcmpio lilius, cui h^icditas rclhtuiti-r pcr 
Trcbcilianum: fed in cafu noftro Iwrcs inlltrurus re- 
manct dircCtus hzrcs , & fubllitutus cfficitiir harrcs 
vtilitcr,vt probaturind.$.lcdqiiod P.ipinianus.crgo 
no di quid repugnct,quin ct liiblhcutusdc iiircciui» 
hadharrcditatcmadmittino poflir. Scciindo&vlti- 

9 morndciur. fupcrior propofitiopoccdir, t qii 'e & 
noic duo infohdti hzrcdes dlc volunn fccusqii vnus 
noic,& jlicr noie& rc fit hzrcs, na tunc non prohibe 
tur quin inliitidum dciureciuiti Imcdcs dlirnu poP 
lint.l.dcfiinChs.Cdc iegit.hzrcd.& iia dcclarat Vaco 
niusin dcciar.itionc io8. iib.^.lcd incalunfo h\Tc$ 
inllitutusclt hzrcs noicfubflritutus ver6 , ci\ noic & 
re hzrcs:crgo n6prohil>crurdtr iureciuili clle hzrcs. 

Sccundn mouctur.Obftaculum qiiod inipcdicbaf 
fubftitutu crat.t}» primushzrcs adiucrat: ilhid obiW 
culu cft foium dc luie pr^ torio rcinorum.cum m in- 
tegrum rdiitutio fitiuris przrori). I. ). & pcr lotij uz. 
ffdc minor.led quis dcl>et venire iliu iu te tm.qno re- 
mouciurobllacuium.Lfad-a. <k li dandx . ffad TrcbcL 
crgo lubthtums non p6tnilidciure prytorio vcnir& 
Huicrationi rndctur,neganduminorcm propolirio- 
nc.Nccobftat rcxnisin -n.nhuictcxtui 
fiicititeriicrdpondcas: nani' . . i ^unditiode lure 
ciuili cft turpis, & quzda cft tu rpis de iure prztono: 
moiio in d. <li.liiiand.T, illacondiiiodciurcpr.rrorio 
crat turpis&nondciurcciuiii, vt ibi Iiar.aii: &ideo 
mir j no eft fi ibi ha*rcs dc iurc prxtorioadmiRt det* 
cumdeiurccimhadmitri n ' , n.i ilta c6(iirio 

dciureduih turpisnoncrar.; , cftin cafu nfo, 

cii nufitquidcoirarcgiiLis iuris ciuiiisprolubitiuu, 
pcr qd prohiixotur, lubftirurum dc iurc ciuiii adinit 
ti no polie &ideo cum diucrla lir raiio,non dcbci de 
cafuillius icgisad cafiim noftrx quxftionis lieri li- 
lario.arg.i.PapinianusexuhJTdeminoribus. 

Tcrrio moucntur pcr rcx. in L 1. f. intcrdum. ffHe 
i o vulg.& pupiL-}-vbi prxtordar vtiies adionesiiiblhru 
tis. Verum ilietexrus, tm primum & vcriiin intciic- 
dii no probai:na non loquitur dc\-ulgari lublbtuio, 
1'cd dc pupillaritcr ltibibcuco.4juud probacur prim6, 

nam 
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fiam non conaenir fccundus iiirtUciflus ad tcxtu, qui 
dixicproficcrcfocumiij ubuIis:ergoloquiturdc fuiv 
fti tucionc pupillari, & nu de vulgari.quia fubllicu tio 
piipillarisiunc proprix fcciinili' cabiilx: fubflicurio 
vcro vulgoris non uinrlccund.T rabuLr, ljc<^c lic iccun 
dus gradus infUcurionis.Sccun({6 probacur,quia ccx- 
tus didt hxrcdiracisadcudx caula: fcd fccunduni in- 
tcilcdlum iilum dcbcrcr dicerc cotrarium , quotl fuit 
inditutus caula rcpudiunda: h^rciiicacis,& proprcrca 
tcxcus nondiccrcc,adcundz hxrcditacis: <cd dicercr, 
aditx. Tcrcio & vlcimo prubacur,quia fi rcxtus iltc lo 
i)uerecurdcvuIgari,non bcnccongrucrcrprxccdcn- 
iibus,cum fupcrius luquarur dc pupillari,& fic cx prf 
didhs coilat primum intcllccium vcrum cilc&ab co 
tanquam ctiam communiccrapprobaco,n6dilccdas. 

Quarcomounuurperrcxtum in I. penult. &l.fin. 
fF.dc acq.harrcd.vbi li ha:rcs,quiadiuic, rc/bcuatuc in 
inccgrum.alius habcc vcilcs aiftioncs:crgo de iurc pr^ 
torio. Hislcgibus&huicindudhonirclpondcos, nc- 
t^duconlL-qucnciam:quia, lccundum Bar.aim illc 
n^res ficdeiurcciudt,h;rcs vciliccr habcc vcilcsadho 
nesdciureauili. 

Quinto moucncur per cex. in qui funt in pocc 
{fcacc.fEliquisotniixau.tdbni.vbi cexcusdicic^q» li H- 
liusluus inftirucusinrcftamL-nto.abllinuir cxtcfta- 
mcnto.&lic rcmanlit h.crc$nominc,pctcndo bono- 
rum polTdlionera inddit in edidhim , 8c (ic dacur in- 
teiligi non habcc rcincdium iucccdcdi ab inrcllaro 
dc iurc ciuUi,ranquam alia pcrlonxHuic lcgi duplid 
ter rcfpondccur,&prim6 cx mcntc Banoliiquialicct 
illi ii.rrcdi compctat bonoru pollclTio, & fic rcmcdiii 
pr^torium.non pcr hoc cxcludic rcmcdiiim ciuiic. na 
tu i(:is,q> inciufio vnius.noeil alcenus exciuiio,qii lu 
mus in c6patibiiibus.l^o<:>.in l.cum prxtor.ffldc iud. 
Sed quod ciuilc rcmcdiumcompctat, &rcracdium 
cciaiTipr.TCorium, funcc6patibilia:cr^opcrtncluiio- 
nem rcincdij pcicoris, no fit rcmcdtjciuilisexciufio. 
Sccumio cx mcnre.Socini relpondctur: nam dato & 
non concdfo, q? in d.$.qui funt in porel}ace,non com 
pcrarbcncficiumduilc, cii liludibi cftproptcrcuipa 
tilij , qui cum polkc ciii: h.XTcs cx tdbmcnto dirc^c, 
rcpuduuic,& ciegic caufara intdlati,vndc non lubcft 
ratio, pp qiia vtilis a£iio dcL>ct dari loco dirccl^,& ita 
pruccdit illctcxcus.fcd illa racion6dtincafunolko, 
quia fubihtucus no pocuic dircdo fucccdere, & idco 
conlidcrari pordi; ratio,perquadntitr vtilis .iclio fibi 
locodircclf.&cu cx pdidis c6(ier,diucribs dlccafus, 
& habcrc diucria.s roncs , non oblbc ifle ccx. viio mo. 

Sexco & vitimo moucncur pcr ccx. in d.L & fi finc. 
$.lcd quodl^apinianus. 6. dc ininor. vbi rcxcus dicic, 
qumi bcncrdcincticur aditio pnmi odcuntis in ^uo- 
rem pctcntis lc rdlitui : & fccundus cui c6pctit vtilis 
a<t^ionun dl lixrcs , ergo nort fucccditdciiurc ciuiU: 
qmfide iurc ciuiii h^reditas dcfcrrecur, h;res dici 
pollcc. C^ceru & huic tcxcui rridecur, &prim6, cp lo- 
quitur rclpcciu vtihsactionis prxtorix,qux no facit 
aliqucm hxredc, f«i quafi ii.Trcdc. I.li niiiiicr.$.fin.fr. 
quod mcc. cau. fcd lccus ellcc li loqucrerur rcfpcdu 
vcilis actionis ciuilis. vcru quia Iixc rdjxjnfio rdfcrin- 
gitiltum tc\tum&dl diuinatiua,idcofccundoloco 
ri\detur,q> ilie ctiam qui dl h^rcs vtihtcr dc iureciu i- 
U,a6 dl prophe h^rcs Fm (Ir i^m modu loqucndi. 



(icuc necdominiTS vtilitcrdiciturpropric dominut, 
vr habccur in I.j.$.).fr.li ager vcCHg.vcI cmph pccar. 

Ex pra-didis conltxr, hancquxllioncm ab viraquc 
p.trrcdifpucando defcndi jjoIIc. &fi volumuslcqui 
opi.iioncm , quam liipra icquucus fui in anteccdcnti 
c6dufionc, iam iixcconciudo refuiuta cft.fi vcr6 vo- 
lumiis antcccdcntis conciulionis opinionc fcqui, tiic 
cgo non rcccdcrcm in prxfcnri duoio, ab liac vltima 
opinionc , quam probo hac ranonc. dc iurc ciuili ex- 
ci nttu m cfti us fu blli cu tion is pcr adi tionc hxrcdi ta- 
tis.d.i.poftadira.ergo deiurcciuih no i'euiuifar,cam 
quod exrin(fhini eft , reuiuifi.'cre non poc. i.qui rcs. $. 
aream.fCde foiut. ncc rcftitutiu rcponit ncgocium ad 
tcmpns illud, pcrquodantca dciurc ciuili admitti 
poccrac fubfHtutus , cum rcftitutio non rcpcriac nc- 
gcKium, &fubicCtum compatibilc, prout fuprain 
aiia qu.dhone pcobaui . & idco fi fiibliitutus potcft 
admicci,nccdTari6 facendum cftiilum dciurcprxco- 
rio,& non duiliadmicccndum dli^ 

Vciiitas huius quxftioniscft illa, quia fi iftefubfti- 
rucus pollct dc iure ciudi vcnirc , ailmittcrctur vfquc 
ad 3 o.annos. l.Iicct.C. dciurc ddibcr. fi non poreft 
Ycnircnifidc iurcprxtoriu, iuijccfolum annaJcccra 
pus,auccentumdierum.Lcmancipaia. Cqui admic- 
ti. cum fimilibus. 
1 1 Quintaprincipalisconclufio eft,tan cxiftcntia fui 
h^edis itnpcdiat fiibftitucionem vulgarc?in qua con 
fidcrandi lunt rrcs calus: quorum primus cft, qti fulv 
ftitutio eft fada cx nccdlitacc tm c6fiimm Galli , lcu 
legis Vellcix, & in hoccafu omilladifputacionc&co 
dufiuc proccdcndo , dicas cx mcntc Dodorum pcr 
c.villcntuluitatis c.vcludi lubliitutum.qua opinionc 
rcncc Bar. Aicr. Imo.IaCSoci. & Ripa, in i.;.fr.dc vulg. 
& pupil.GlofBar.Bald.Pau.dc Caft. Aiex.& laf. in L ii 
matcr. $.j.fi!cod.dc vulga.& pupii.& lif c cft c6is & re- 
cepta Scribentium Icntcncia , <]ux probacur hac ra* 
tionc, quiam.igisvidcturntpos lubrtitutus infuira- 
re,quj in ii.Trcdiute. i.Galius.$.& quid fi tra,& fnuc 
delcgc.fTdc libcr.& poftii.&idcoftacim cum primus 
cftfuus.cclIacfubftitutio,quiacftfacbin fuitatc. 

Hxc concluiio dcclaraturprcxrcdcrc, qfilublbci*- 
tio fadb fuic fm fbrma tradita in dJ.Galius , in priiL 
videlicctfimcviuofiiiusmorianic cumruncccnfca- 
lur fadb in fiiiratc: fcais li fubltiratio iacb fucnc 
limplicitcr, Duca fiLu infticuto & ncpotcm cx co fub- 
ihruro,fcu li filius mcns h^cs non cric , cx co ncpotc 
lubftittro: namin hoc calii per cxiftcnriam fuitatis 
fubftitucus non cxcludicur, Sod. in dJ.;.quem ibi fe- 
quicur Ripa, nu. z oS.& ratio eft,quia cx propricrare 
& gcncraluatc vcrboru comprchcnditur caliis volun 
caris,& ideoporius per fubfticucionc collimr cxjfteif 
cia fuiraris.l.li filins lifTe$,f!;dc libcr.& pofth.Nec ob- 
fbc ccx.in d.l.Gaiiiis.iii.;. vbi notic Doci. paria dlcfub- 
ftitucrcpofthumii, li fihus viuotdbrorc moriamr» 
vci fimpliciccr fiiio fiibftimcrc (ja riidccur,iliud vcrii 
dic fm ilia tempora.l^m qux caf ui noluntatis non po 
ceracincludi. f qti fihusviucretpoft mortem ceftacis» 
& rcpudiarcr, quii in calem caium non potei-ac poft- 
humusaiicnusinfticui.$.pofthumo, Inlli ru.de lcgai. 

Scainduscafus cft,quando f ubihiutio dt fadb vo 
Iunraric&cxprdsc,puta fi Tiriushjrcs non erir,fub- 
iliiuo Scmpronium: & in hoc cafu cundudas \iu 

cum 
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cum DoA. tam in H.l.j.quam in d.lji marcr.$.j.ij> fub- 
flituius non cxclud:tur,cuj(ccuntium cojiiuncmicn- 
tctiam.pcr vulgarcm fubltitutioncm cxclu<l.iturcxi^ 
ftcntia fuitatis.cll.li filius h.rrc5,&: nos ( iipra iliximus. 
qux proccdit ct pofito, 9 fu»r.is non toilcrctur,prout 
cft communis l^odorum fcntctia, quara ctiam tcnct 
Bal.in Lpoft aditam.Cdc jmpulr&alij-. (ubftu. 

Tcrtius & vhimus calus dhquando ibbihtutio dt 
tadra,qux- nontollitruitatcm, vrinlii dlius,quipa- 
tri.ff.codc. Kamtuncexiftcntia fuitatis non cxcludit 
fubftitutum,& ita rcnct Bar. in dJ.j.<S(:m d-Lfi matcr. 
$.'). quc vtrobiq; coiter fcquiitur Do^orcs , & cft cois 
conclufio,quam ctiam fcquitur Bal.in d.l.poftadita> 
&probarur pcr tcx.ind.l.&: li linc.<jJ"cd quod Papinia 
nus.f£dc minor.& fiicit ifta racio, Exiftcntia fui hxre- 
disconfirnuttabul.is piipillarcs, inquibusconftatq» 
continctur tacita vulgaris.d.Lli filius, qui pjiri.& Lli- 
liiu,&: LG popiihi$.fr.dc acq.hxr.& lic pwrr cxiftcntiam 
fuitatis non cxcludirur raata vulgacis lubftuutio. 

S F M M ^ R l y M. 

1 Subfluntus , tn admUtatur fi filnu mn poteH it inrt 

iiulli adire,ftd foium de iurcprjttario.pttfado bono. 

TMm pofJeffioHem fecundum tabitlas,(um eius decla^ 

rationibits.tiMm.6.'J-9.& 9- 
Z Verba irUrlbienda funt jecundum perfoiut quaUtatem, 

ad (jUim diriiuntur. 

3 Ferbu trjbuntur ad jenfum improprium.^ fi non po/JUnt 

in proprio yerificari. 

4 TeHameiitum, in <juo fiiius prxteritm fuit , an dicatur 

ipfo lurc nuUum^ 

5 ud fuutjfionirbiquisalteriusoccafioneyocatHT, dl» 
I viiie iwre fuo,ptriade eji ac fs rocatus nofuijjeu 

C A P. XIX. 

Exta eftprincipalisqaarftio, fanqiund© 
filius non potcft aduc dc iurc ci uiU , fcd 
(olum dcmrcprxtorio, pctendo bono-> 
rum pollcliioncm fccundum tabuLis , 
admirtatur lubllitutus?Pro refohitioRe- 
huiusqiurftionisduofuntconlidcrandi caliis: Quo- 
rum primas cft , quando ius pctcndx bonoru polld- 
ftonis mcipic habcrc onginc viuo cdhuorc, vc puta , 
quiacuiidKio,vt turpisrcijcituraprartorc.tuxtaLfa- 
da.$.li lubcodirioiic. li..ul TrcbcL vclqn j>rj.*tcritus 
fuir pofthumus, qui natus tnortuus fiut viucnte tefta. 
rorciuxtal.portiuimuv, in prin.dciniullo, rupto, & 
irrito tdlam.& in hoc cafu concludas.mlluutum cx- 
cIudcrefublhtutum,Bar.Alc(.Arc.iraola,Sod.l4l'.Ri- 
pa&alij Doc'V.c6ircrind.Lj.& Ang.inl fi.Cdcinftw. 
& fublht. & hxc dl cois & rcccpta ilcribcntium ihia, 
qux probaiur his rationibus:& prim6:lfta codirio, ll 
h^rcs non crK,ddicit li .ignofcatur bonorii pollcflio^ 
Linconditionibus. Ji.li patroni.lLdccond.&: dcmon.. 
cn;o HUus petcdo bonorti poilcllionem fm tabuLis , 
cxcludit fubltuurum. Contirmarur hxc ratio in d.<».li 
patronus.vcrba iUa, li hxrcs non cnt, vcrihcarur li Ija 
X noti polldfio agnofcarur,tcx co quia cum vcrba Itnc 
intcllipcnda fm qualitatcm pcrlon^^.-ul quam dirigu 
(ur.Lpicnum. ji.cquiti;. ftidc vlu &iubu.& cli paccr» 
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<Ic tcftam. in £.&cum vcrba illa, fi hxres non erir, in 
d.$.li patronus,dirigantur ad patronii, qui non poi^ 
rat dlehxrcsdciureciuili. (i:d tantum bonorutn pof 
fdiordeiurepr.Ttorio: igitur mirum non cft, li attcn 
taquoliiatcpcrlonxcxponitur hxrcs.iddt bonorum 
3 poudlbr.tite quia verba crahuntur ad (cnlum impro 
ptiu, li nupollunt in proprio vcrificari.l.fundus, qui 
locarus.H.iic fundo inllr. Icd it^ locu liabct in noftra 
quxlUoncquia fiiius non poc venire, nill dc iurc pto> 
tio,& no dc lurc ciuili: crgo aticta qualitatc plon^ illa 
vciba,fi hxics no crii,cxponi dcnci.bonor.poildlbr. 

Scciindo probotur. lile qui vetuc conrra volunuce 
dcfundi, excludicvcnicntcdciurcciuili, vtpatecpcr 
cotQ, infradebono.polLcontra tabuLcrgo nmltofot 
cius iftc,qui cx volutatc dcftindi admiiut ad bonorii 
pollcflionc fm tabulas, excludcrcdcbctlubltitutum. 

Tcrtio, & vlumoprobatur cx mciitc Aictini. Ifta 
conditio,fi iixrcs non erir, ad admtrtcndum lubftitu 
tum vcrihcatur pcr xqiiipollcns. l.Gallus. quid li 
taium,& ibi notatur.n.dchtjcr.&pofth. crgocatlcm 
ratione,contrariacondiiio, fi hxrescric, implcbirur 

[cr.Tquipollcns.cu c.idcm fttcontrariorudilciplina. 
j.ri.dc lm,qui funr lui, vcl alicni itir.igirur vti pcr h-r 
rcdem cxcluditurfubftirutuSt itacriaper bonorum 
polldlbrccxdudidcbcr. Confirmatur li.rc ratiopcr 
tcx.in l.is,qui in potcltare. f.fi.trdclcp. {illa.&perrcx. 
in L4.m prinit decond.&dcinonft. Nccobftar li <ii- 
xcris, quoil idcodl in(LL4.quiacum implcmcntiim 
coditionis haixrat lc rdpcchucad grauamcn, quo re- 
moiograuamine in perfbna h^cdis,& tranfcunte aH. 
bononi polldibrc , qi ctii» abillo rcmoucn dcl7cro6- 
inodu implcmcnti, &tranhrcadbonorum policlib- 
rc,& lunc ranonem ailjgnat tcx.in d.Lis, qui.$. fi Jl^ 
f pondco.&aniraaducrtcducft, quiaqn lumusin csf 
lu,m quo conditio cft voiuntaria,&iltocafu non p6r 
implcrilpcaficc, tuncfuilicicimplcmcnru pcrxqui- 
pollens.d.i.in conditionib.$.(i patronus, &I.Stichus, 
qui hxrcdis.ttdclia. itlwr. icd nos lumus in conditio- 
ncvjluiitaria, &in calu quoconditio ifta fpcafici 
adi npltri lon p6-,ci"i hxrcsin cafu noftro lic nircci- 
uih admitti noti pailir, crgo pot pcr xquipoiicns ad- 
implcri.&pcrhocrcmoactnriliadilpolitio, quz ha- 
I1 iitioin formafpccificaadimplcridcc. Lqui 

ii . I . dccomii.&deraonft. &pcrhocrcmouctur 
cttam riifiodaraadd. 1.4.quia licctillaicxnon proba 
rct, tri ratio Arctini ii.icaiiacolidcrationccoprobat. 

Liccr li^"C conclulio Bai toli lit vcra, tamcn no vide 
rarpofrevcrificari in cxemplod. Lpofthumus. quia 
(prour clcgantcr confidcrar Ripa in d. l.j.nu. 1 1 o.)na 
nuitatcpolthumi rumpitur etiagradus fitbftitutio- 
nis, iquofuiicxhxrcdaras.Lnam&lt fubconditicK 
nc$.fi.fLdc iniullo , rupto, & irrito tcftam. & lic Uccr 
hxrcs non poirit admitti in cadi d. I.pollhumus , nili 
dc iurcprxtorio,&nddeiureciutli,non ih fubftiru- 
ruspotcratadmitti, cu natiuiiatepollluimiiftcftxru- 
dusgradus ctiam ruptus f ucnr. Pr,crerea raho,quare 
quod pofthumo mortuo fiibftineat ur rcftm , dl non 
^auor inftiruti, lird fauortcftanicti nccorru.ir. li crt^o 
porcft tdlamcnruni tiibihncri |)cr fubftituhonc.crgo 
cdlat fauor conualclcenti^ primi gradus. 

Sccundus,&vltimiisc.iliiseft,qiiandoti • mI 
ailiumtvircsdciurcprxtorio poll mortc ; ... 

prcut 
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^ront in cafii l. filio pr^tcriro. ff. dc iniudo rcllam. & 
in hoccadi nmillahmiljrcrclirpucacionr, concliidcn 
dum cll,lubfhnicum prcfcrenaum clleilli, qui poflct 
vcnircexprimo (;raciu,pcrtcn(lo bonorum policilio- 
rem fcainclum tabulas,&iu tcncnt Bar.Alcx.laf]6o- 
d.Imola, Ripa&ali) Do(fh>. communjtcr, ind.l.j.&r 
Ang. ininLnn.C (lein(lirut.& (ubllitui.& harceil 
communis &reccpra Scribennum fcnrentia, iqua 
fecundum Socinum iu iuciicando&confulcndonut. 
lo pi£to eft rccctlendum. & hac candcm opinioncm 
fequjturctiam Poiit.in tra(fl.fubllitutionum,in niate 
riavulgaris, inq.^i.&if^omncs moucnturhacra- 
tionc. Nam habiliias circa acquifirionem hxretiita- 
tis attcncii tur pena temjuis morris. 1. li alicniim. $.in 
cxtrancis. fT.dc hxrcci. inlbt. li igitur tcmporc mortis 
ftantenullitate pnroigradus admiirus niitfubllitu- 
tus , & f\C libi fuit ius quarlitum. L } . $. fi.ti^dcLbcr. Sc 
podhum.non potcll[>of^caapproba'ioncHiij talcius 
qu.Tlttum fubllifuto aufcrri,are;um.Lid quod no- 
ftrum. fTdc rcgiur. & facit, quod habccur in I. li poft 
rnortcm,in finccum ibi noracis per Barr. if.dc bono. 
pollcircoacra tabul.& li dixeris,qu6ii hxc ratio non 
cfl vcra.cx co quia doncc cft Ipcs quod inftitutus pnC- 
iitadmitti, nuilumius acquiriiur lubllituco.l.quam- 
diu.fr.deacquircn.ha:rcd. crgo in calu nollro cum lic 
{j>cs,qu6d pntcricus approbct tcftamcntum,& lic 
quod inltitucusadivcredicatein admittacur, nuiium 
ius acquiritur lubltituto. Reipondctur, q» d.Lquam- 
diu,locum habetquandofpcsfubeftratiode infliiu. 
tionis valid.i:dc iurc comuni, fecus li Ipes proucniac 
cx inualida infiitutionc, qux cx pcxceritione iilij cau 
iatur, & qux conualidatur poil mortcm tcfiatoris 
propter approbationem tiii) prztchtt facicndam. mi 
rum non ed ii fpcs illa non hobcrur in conlidcra- 
tione. Necobllat fi dcnuodixcns, vcrum non clle» 
pcrprxteritionem fiiij, tclhimcnrum in quo filiusra- 
milias k patre prxteritus Fuicdicacur ipfo iure nuilu» 
rc«tita dcmtim fi filiusiiiuddicatnulium, &lic fi vo- 
lucritt ita tcnuirGlof in d.Ltiiio prxtcrito, s^Un Llci- 
mus, in prin. in vcrbo, ipfo lure. Cdcinof^c.tc^m. 
glof. in Lfi duo. fT.de lcgac prarftan. gloL in L is qui in 
poteflate,in prin.ccxlcm cicglofinl.fi patcr, ingloC 
ni.igi)a,ad fi.Cdc infbit.& fuD(lic& ifla fiiit commu- 
tiisopinioglofIarum,feaiDdum lai.in Lfi.nu.i ^.cum 
feq.C dcKono.pollcircoacrambul.& icaccncccciam 
Ang. inl.ica tamen. $. quocics.ff.ad TrcbciL& hanc 
opinionem quampiurcs alijiequunrur,quosrcfcrc 
TiraqucLin Lfi vnquam, in vcrbo,rcucrtatur,na. i j. 
Cde reuocan.donat.Rcfp6dcturcontrariam partco) 
vcriorcm cllc , & magis communcm , idclt quod tala 
tcflamctum in quo filiusfaimUxs prxtcricus fuit,ipiu 
iurcnuiiumcllcdicarar,ncquccxigitur vliafilij de- 
daratio aut pctitio,& ita [cnccGloi^in $.iunt auccro^ 
in verbo,concrarabuLu,Inilit.dcbonapolIciLglof in 
Lfin. in verbo,petita.Cde bono.poildrconcratab.gl. 
in l.fi ica fcnpcum.$.h.in gl fiiTdchb. & polIhum.gL 
in l.&fi|>cpcrar.$.fi.in vcrbo.filtu, co.ti.^Lin Lno pu 
ta'iic$.(i qiiis cm3Cipacu,in vcrbo,iura.frdc bon.poll 
cdcracab.gl.i.in fi.inLpro vulgo.frco.tit. dcbon.polI. 
concratab.gl.fi. in 1 vnica- fEii cabulf tcftamcnti null^ 
extabunt, gLin Li.in vcrbo,hlio.fr.dccxccp.rci iud.& 
hancopinionc fcquuur & iirmac dlccocm ta Vlcra- 



montanoru,q Cirramotanoru.Iaf in Lfilio pr^ tcrito. 
C.debon.poil.contratab.nu.i}.& i^.&in Lfifilius, 
quiinpoteibcc.in j.nocffldchber. &polih.Acofla in 
l.Gallus. $.&quid fi tantum. If dclib.& poflh.partc 
tertia, nu. i yy.GuiL Dened.in c.Rainutius, in verbo, 
ineodem tcfto, ^11.84. cu plurib.fcq.cxtra dc tclbi.& 
hanceandem opinioncm (equuntur, &c6cm eiledi- 
cut: Alcx nu. i <5.Dcc.nu. j>.& Curaun.nu. 4 j.in l.poft- 
hurao nato.Cdc bon.polLcotratab. & in iudicado 8c 
cofulcdo ab hac opinionc nuUo padto eft recedendii. 
Et li dixcrisjfiiperiorcm conclufioncm non ellc ve 
j ram hisfundamentis &prim6:-fnamvbioccafione 
altcrius,quis ad iuccellionem vocatur, illo non vrcn- 
te i u re fiio, pcr ind e cft ac fi voca t u s no n fui IIccL t .$. fi 
fit conlanguinca. ff. ad Trcb. (ol (ubllitucus vocatur, 
quia prxtcritus fuit filius, &occaftone prxtcririoni* 
filij, crfTofilio nonvtcnte lurcfuo, hoc cft elTeCtii 
pr5tcritionis,qui clidiccrc nulluin teftamcntum.dc- 
bct ccllarc robur fubftirurionis ac validitaris . Verum 
huic rationi facilitcr rcfpondctur, nam maiorpropo 
fitto non proccdir, quandoquis aiteriusoccalionead 
fuccefnonem vocaturiplbiure, nam runcaltcroiure 
fuo non vtcntc, potcft nihilominus alccr ad fucccffio- 
ncin vcnirc, ita clegantcr dcclarat ikr.in Lfi poft mor 
tem.$.fi.frdcbono.pofldl."concracab.&luncdeclara- 
tioneni fcquirur Alex.in d.Lpofthumo, in ver.nec ob- 
ftac rex.in$.U fitconlanguinca. Vndccum in cafu no- 
ftro primus gradus inftitutionis propter prxtcririo- 
nem fili j iplb iurc fit irrirus , & idco cu ipfo iurc ("ub- 
ftiruius ad fucccllioncm vocetur non e(t mirum fi fi-' 
lio prxtcrtro non vtencc iurc (iio conrra teftamenru» 
fubftitutusadfuccclTioncmadmittatur. 

Scaind6& vitim6 alijs omiilis contra fuperiorc 
condufioncm facithxc ratio,nam filioprxtericodi- 
ccrc niilbm inftitutionein excluditur fubftittitus, er- 
goa fortiori debct cxcludi filio approbacc , alias cllcc 
cuidcns & fumma iniquitas.Cf cerum & huic rarioni 
rcfpondctur,nulU dlciniquicatem, quiahccrprxre» 
ritoannulUntecxcludaturfubftitutus, non mirum, 
quiacYduditurad c6mo<iuipfiusfilij, fcdeoappro- 
biircad comodii inftitu ti, & fic iter casu & casii diucr 
(a eft rado,& idco veru no cft qd fit fumma iniquitas. 

Licetcontrafupcriorc Bartolicoclufionem mulra 
adduci polfcnt cx mentc Do<lborum : tn,quia omnia 
iunt fi-iuoIa,& illis facilitcr refp6dcrur,idco ijs omi A 
lisiCgo ab ipla Bartoli opinionc nullo paifh> recedo. 
Supradicia igiturcommunis B.inoU fententiade- 
C cLiratur pluribus modis,t& primo dcclaramr procc- 
dere, qii filius fuit a primo gradu prfreritus & exhx- 
rcdatus k iccundo, alias li ctiam k fecundo fuit pr.Tte 
rirtis.cunc non proccdit hxcopinio, quia hocincafii 
nullum iusquxri potcft(ubftituto,vt probatur in 
$.fi.ftIdehb.&pofth.&ita tcnctBar.in d.Lj.qucin ibi 
coitcrfcquuntar Do<5lorcs&eft vcnftima coclufio. 
7 Sccundo dcclaratur non proccdcrc, f quando prx 
terirus approbat tcftamcnru in vita ptris, nam tunc 
cxcluilercrur fiibltiiurus, Ripaind.l.;.nu.z 14. &cft 
vcra dccLu-atio.qu^ probatur hac rationc Antcqu^m 
tcftator moriatur,nullii ius fubftiruto acquirirur , cii 
circaacquifitioncm hircditatis tempus motris attcn 
dacur.Lii alicnij. $. in cxtrancis. ftdc lifrcii inftituen. 
lcdpcr approbationcm tdUmenti pcr iiiiumin \ica 
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patris fAdam tcftamcntuni conuaJiiiitur. tl Lfilio 
pr^tcrito.imo fccundum Ang.in l.qui Tc p.trris.C. vn- 
<lc hb. Sc Alcx. 111 L pollluimo.Cdc Dono.{^>ollclI. con- 
uacab. (ublbnccuretiamdciure ciuili, crgoinilitu- 
tuspr^fcrtur lubllituto. Confirmatur hfc ratio:n.im 
illc, qui vcnitcontravolunutem dcFundi, cxcliuiic 
venicatcm ctc iurc duili > vt patci pcr totum , dc bo- 
oo. polFcd.contratabu. crgo mulco fortius iftc, qui cx 
voluntatcdcfuncliadmiccitui ad bonorum pollcilio 
ocnifccudum cabulas, cxcludcrcdcbccfublbtutum: 
lcias cnim quod pollquim tcftamcntum fuitapprcj- 
batumt&antcaquamaltcriius acquiratur, talecdla- 
nicntum.quod inicio rc vcra nullum fuit, non folura 
valcbit, fcd rctro tcmper validum fuillc vidcbicur.vn 
dc frudus illius kcreditatis non folum i tcmporc 
quo filius patris iudiciofcacquicfccrc vcUc dccl lara- 
uic.fcd ctiam rctroa tcmporc mortis tcdatotis ad hq 
redcm fcriptum pcrtincbuncnon icciis quim fi rc vc 
ra vel nullus filius fuillct, vd non fuiilct prj;ccricus.&: 
racio e(i , quia Iblius fili; fauorc taic tdlamcntum lcx 
improbauit , non improbarura li fciuillct filium j>rx- 
terimmiudicio patris aurcm accommodaturum . & 
iftc cftvcrus (cnlus luriiconfuhiind.l.filioprf tcrico. 
fimiliter cA m legarario , qui licct k lcporc morcis tc- 
ftacoris quoad fruchis & omnes commodicaccs dris 
rci lcgata: ellc vidcatur. 1. k Titio.fCdc furt. I. fi tibi 
homo.$.cum lcruus, cum ibi notacis pcr Glo£ Bar.& 
Alcx. fl.dc lcg.j.tamcn li rcpudiat , fcmptr talis rcs lc- 
gaca vidcbicur fuillc,& pcrnunfille iub dorainio hx- 
rcdis,vt notatur pcr Gloll & Dodi.ind.fcum lcruus. 
optimus tcx.ini.lc^acan'us,cod.tit.&inL0.t.& $.fil 
fi quid in frau. & ifc licec legari dorainium purc tran- 
fcat in legatarium,tamen cft fubconditionc rcfoluri- 
ua,vt fi forcc rcpudiaucnc nunquam rctro tranfiuillc 
vidcatut.conditio.n.rcfolutiua cil,qux neq; fublIan-> 
tiamautcllcnciamdifpoficionisimpedic, aucfufpcn- 
dit,ncc ccia cxcquucioncm, lcd co duntaxat pcrtincc, 
vtquod fcmcl fadhim, aut pcrfcdum fucrac» infcdii 
fub aliquo futuro cucntu rcddatur , fco rcfcindacur, 
y qualc cll , cum domum vcndidi & tradidi , ita vt mc- 
liorecondicioncalbca rcsincmptafieret, iux.L).cum 
ibi notacis,<St fcrc per totum rit. tfde in diem addidt 
vclcciam in tcrminis totius tituli.flldclei;ccommiin 
hoc itantc dico, quod fimilicer euenit in cafu nollro, 
vt fi filius pnTtcritus ab h?rcditatc patris abftinucrit, 
licct anccabllcntioncm telbmcntura crat nullum,^;: 
hzrcditas ipfo iurc filio quarfita fucrac, iuxta Lncccf- 
larijs.frdcacquir.h^rcd.iun(fbl.j.fF!dciniullo,rupto, 
& irrito tclhm.i^' in prin.Inftit.de cxh.Trcil. Iibcr. ta- 
Iticn ^>oft filij ablk-ntioncm teihimentum rctro lcm- 
pcr valuillc & hxrcditatcm patris filio nuquam qu^- 
licam intclligimus, qualifubilla conditiontrclolu- 
tiua harrcditas filio pra:terito quxfita viderecur.Ec 
ootanda elt Jvrc dcclaratio , quia gcncralis eft in om- 
nibusacquilitionibusiSLannullationibus,qua-fauorc 
alicuius inducunturalcgc, fiis rcpudiat, autrcnun- 
ciat fauori fiio. 
8 Tcrtib dcclaracur non proccdcrc.f antcquam fub- 
ftitucus talc bcncficium acccptec & idco fi pr^tcritus 
approbarcttcftamcntum, antcquam lubfticutuj..-idi- 
rcc ex fubftirutioncvciq; fubllicutiis cxcluderctur, & 
fiiciuntprohac dcclarationcnocaca per Francifcum 
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dc Ramp.in d-l.filio prxccrico. vbi vult cp filius pr«tc 
ticuspolficapprobarc tclhmcntumin prxiudiciutn 
inftituti, antcquam inllitucus acccptct bcncficiu coa 
oratabukndi,veI iurcdiccndi nullum,quia fadUus vt 
dctur pollc pr^iudicari in bencfido nondum acccpt» 
to, quam in acccpcaco,pcr id quod habccut in i.li lcr» 
uum.$ait pr?tor.fr.dc acq.harr. Vcrum vti hxc Fianc. 
dc Ramp.c6dufio in tcrminis fuis non cft vcra, vt ibi 
habcturpet Doctorcs,ica& fupradictidccLu:ation6 
eftadmicccnda: quia Ucccfubfbcuco non licacquifitfi 
ius in rc ancc aihcioncm, eft camcn acquificum ius ad 
rcm,quod no cft libi aufcrcndura. Lfi.fl.dc pad. naoi 
cum prartcritioncfihj primus gradus rcddaturnut» 
ius, &: dcferatur hzrcditas ail ("ccundum gradum , cx 
difpofitionc Icgis, vt habetur in d.L j .$.fi.fidc libcfiC 
pofthum.& fic cum habcat hoc bcnefiaum fubllitu- 
tus dc nccdficatc & dilpolicionc lcgis pcopcer filij 
pr.rccririoncm, idco nopoccft fibi aufcrri ctumance 
acccptationclvCTcdicatisiurc fubftitutionis. vtpro- 
baturper notataper Bar.in L.iblcntLfI. dcdon.& pcr 
Fely.in cin noifa:a,in primo coroLdc relcrip.(Si icaco- 
trahancdcclarationcra tciicnt Soci.6cRipaindJ.j< 
&cft vcriifiraaconclulio. > . 

p Qaart6,& x^ltimo dcdaramr no procederc, fqua-» 
do inllicutus ipfccllct rogatiis rcftitucrehxrcditate 
fUioprxterito, nam tunc polict pr^tcritus .ipproba- 
rc tcftan^cncum in prxmdicium lubftiiuti , ."ul hoc vt 
iplcfihusconfcqui poifitfidcicoinrailTum , icaccnct 
Soci. in d.I.j. iub num.^ j. in verlic. fSxundopoccft li- 
mitari. & mouctur Soa. hoc racione : nam cgo non 
polliim vti bcncfiao concra tc, quod habco cx pcrfo- 
na cuaXamicilfimos. f.fin. fildc cxcu£ tucor. icd Uilv 
fhtutus bcncficiumconlcquitur pppr^:lcritum: crgo 
fubfticucus bcncficio quodconfcquicm pmptci pi^? 
cciicii non dcbec vti concra eum.C6probacut pcr tcXt 
in l.ita tamcn.§.qui rogatus.ff.ad Trcb. per qucm ccx. 
Ang.fStimoladicuncqubd fiiiusinliitutus prxccrito 
approbancc, cuidcbechanredicatcm rcllitu^rv^i.irtpn 
potcft tcftamcntum impugnarc in prxiudicium h- 
dcicomilfi dcbiti prxtcrito:cr|^ocodcin modu iubfti 
tmusnon poccftciicerepdmum gradum cllc nullum 
in prciudicium fitlcicommilfi fihj approbantis. Verii 
tiipr.idicl:xraDoni rclpondctur, ncgando fubftitutu 
iiabcrc bcncfidum a ptajtcnro: nam iic^c lubcat oc* 
oaUionc prctcnrionis, camcnon valcc liiaconlcquen- 
aa,liiib«iuslucccdcdi,quu propietprxtcritioncin- 
firmaturpimus gtadas,crgo habct apr.xicrito» imi» 
ipfo jurc habct cx pocclbcc&: vi lcgis, arg.Lcondicio- 
nibus. £dc condiao. 6c dcmonftratio. & cuiu fubfti- 
tutus oon facccdac, ncc confequatur bcncficiuna 
fucccdcndi contemplatione prxtcritij fcd occaiio- 
nctantum, dcbcc bcndido pollo vti contra ipluin 
prai^tcrimm. Lpctendari vbi ^rto. C. dc tcmp. in in- 
rcgrum rcftitut.&r i-atio tfft.quia aimpcr pneccri- 
lioncm pnraus gradus iplbiurc fit inhnnatus, &t 
u\co fublhtnco ius qaxfitiim fit, non cffc in potcftat» 
prxteriti quo minufcfubftimrus vtatur iurc libi qux- 
iito,arg.l.nein potcftaccftdc.arbicr.Lti.fi.dc paCt.&S 
Lfipartcm.$.).ff-qiiciTaini feruic.aniit -^lccoblUt, 
qut>dfiliusinftitutuspraecferito approbahrcnopoifit 
tcftamctuin impngnarc; quiavUraquod Ivcc opuuo 
pcr mulcos rcprobaor, tamcn non-tcntt illado: qui* 
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licct non iperiatur via infHturo, tamen aperiturrub- 
ftiuuo.d.l.3.$.fin. &:rariodifrcrcntia: apponiturpcr 
Polit.in trac^.lubftitut.in m.itcria vulgaris,inq. j i.tSi: 
cftiHa: quia li cilapcrta viafubibtuto, nuUomocio 
pcrhoccxpugnatur teftacoris voluntas,im6ciuste- 
ftamcnrumiccundumciusvoluntatcmproccdit: fcH 
£ apcrtam viam inflituto cdcdicercmus , Aatim om- 
risdcfunCh voluntas corrucret iiisiuribus con/Idc- 
ratis.quoddirticilius tolcranduin cft: nam minus lo- 
lcrabilc cn, quod aliquis dilctlus ^ tcAatore & voca- 
tus, fprcto iudicio fupremam cxpugnct voluntatcm, 

3uim quod quis cius voluntatcm fcquatur,& pcr pr^ 
iJ^acontra Sociniopinioncm tcncntRipa ind.l.j. 
num.t t f.&Polit.in tracl. fubd.in matcriavulgans, 
4nd.q. jt.&milii viderurvcra fcntcncia,cumqua 
penranfeo, & (ecundumPolit.conliderahoc: nam 
cumhodie fidcicommilTumccnfcacur rcpctitumab 
ipfo fublliruto.l.non iuftam. C.adTrcbcl.nondcbet 
poHc filius, cum fua non intcrHt approbarc primum 
gradum in commodum fubftictui, linecomodo fuo. 

S V M M ^ K l V M. 

SubflUutum sn excludat Ule, tjni de inre ciuiU adirep* 
tefifpetendo boHorumpoffrffwnemfecundum labulas. 
Subflitutut excludltur pcr b*redem repudunlem bono 
rumpofjt ffionem fecundnm tabuUs^t^ deinde de 1«. 
reciuili venientcm. quoddelaratur,prout nume. 

Subflitutus admittitur^^uando inHitutus non vuU co. 
ditioni parere,fub ijuafuit injhtutus, 

C A P. XX. 

Eptimaprincipalis quzftiocft^fan ille 
qui adirepotcft dciureciuili,petendo 
bonorum pollclTioncm fecundum t*- 
bulas, cxcludatfubllicutum i Et in hac 
quzftionccondufiuc proccdcdo dicas, 
quod fubftitutus cxduditur, quam fentcntiam te- 
ncnt Bart. Sod.& Ripa in cL l.j. & probatur pcr tcx.in 
1. j.iconrrario fcnfu.C.dcimpub.& alijs fuoftic 

Oifbua condufio cft, f an quando ha:res rcpudia- 
uitbonorum poftt-lfioncm fccundum tabulas,&dc- 
indevult veniredeiurc duili, exdudatur fubftttu- 
iu$.'In hac quxftionc duc funt principalcs opinioncs: 
quarumprimacft, q>fubftitutus noncxcludatur,& 
Kanc tencntgLin Lfuum hxrcdcm.Cde iure ddib.& 
moucntur pcr tcx.in L j . C. dc impub. & .olij"; fubftic 
Vcrum huic tcxcui rcfpondctur, nam loquitur qn ii>> 
ftitums renunciauitcx ceftamenco,& voicbatabinte 
ftato fucccdcrc . ccrte fi fit fubftitutus, non potcft ab 
inccftaco vcnirc: quiaquamdiupotcft cx tcliamcnco 
fuccedi pcrinfticucum, vel fubftitutum , nunqaa eft 
locus fucccffioni ab inteftai». L quldiu. fTdc rcg.iur. 
&ideocum tex.iftc nonobftct,contraruunopinionc 
lencnt Bar. Soci.& R.ipa in d.l.j.Bar. B.iLPau, dc Calt- 
Alcx.SaIy.laf Corn. Cyn.Iac.Burrig.& Iacob.BaL& 
teri Doct.commiinitcr in Al.fuum li.rredcni,ijart.in 
Liieci$.$.j.frdeacq. hzred. Imolainl fiho prarieritak 
ffdeiniufto, rupto, &irritotcft.i. & incRainutius, 
Qtra de tcfUin. & Policin uracUubft.111 maicm vut 




garis,in q.40. & kxc cft communis & recepra omniu 
Do<^lorum f'cntetia,qux probarurhacrationc. Nam 
qfi quis habet plura tendentia ad vnum finem, li fpc- 
cialitcr vni iuri renunciat, altcri renundallcnonccn 
fetur.Lli domus. ffidcfcruit. vrban.prafd. I.fi filius.in 
vcrbo, Paulus.fTdc bon. Iib. & d.Lncc is. J j.fF! dc acq. 
Iw:rcd- fed nosprifupponimusinftirutu habereplu- 
ra rcmcdia rcndentia ad vnum fincm.idcft bonorum 
pofTcflionem fccundum tabulas , & aditionem hxre- 
dicatis de iure ciuili : crgo rcnunciando bonoru poC- 
felTioni fccundum tabtilas , non cenfctur rcnnnciare 
aditioni dc iurc duili.& idco cum lit fpes,qu6tl infH- 
tutusadmictatur, nonpoc fubilitutusadmittL Lqua* 
diu.fEdcacq. h*r. &probaturhicconclufiohacalta 
rationc . Na li vcra clict GlolTc opinio, fcqiicrccur,q» 
cxclufusiiure przcorio pcrUpfum anniincafu, in 
quo haberct fubllitutum vulgarcm , nd poHct policx 
adirc de iurcciuili. fcd confcquens eft falfum. Llicet. 
Cdc iurc dclib. crgo falfum cft etia antccedcs , & lic 
^ in cafu noftro fubftimtus pcr inftitutii cxdudanir. 

I Lcc condufiodccLiratur duobus modis: t& pri- 
mb dccLuatur non procederc quando inftimtus hx- 
res fimpliciccr hxrcdiutem rcpudiarct, nam tunccx 
omni iurc rcpudiarcintclligerctur^&perconlcqucs 
rubftimtusadmitti poller, Arer. Soci.&Ripain d. Lj. 
Bar.ind.Lncc is.$. j.Cyn. Ang.Iaco.Butrig.Bal.Pau.dc 
Caftro, Alcxan.IaC& c^tcri communitcr in d. Lfliuin 
hatrcdcm, Bald. in rubr.in 6. q.Cqui admit.Cyn. 
& Bald. in Laccufacioncm.Cdc ijs, qui accufarc 
no polC& mouentur pcr gL in Lj. $.fcd vidcdum.fTdc 
rucccftxdic& arg.L 3 .$.fi Titia;.fIIdcadim.Iegac& in 
Lliduaverf idc lulunus, &Lduob.$. fi quis iuraue- 
rit. ff. dc i urciur. pcr qu^ iura in argume tu probatur, 
q> qti repudiacio refcrtur adipfam hxreditatc, pro- 
ut eft in cafu noftro , tunc videtur rcpudiare omnc 
ius qu^rendi illam hxreditatem . &pro haccondu- 
lione facit ctiam, quiaillcqui horrcditatcm fimpli- 
drcrrcpudiar,runcviderurintocumrcpudiarc, ficuc . 
econtra illc qiundo didr levclle acquirerc, videtuc 
vcllc acquircre omni iure. d.l.puberem. Cdc iurc de- 
lib.&cum hacopinioncpertranfit Arer. in $.aim igi 
rur, numcro j.Inftitut.dcbonor.polIelL&eandcm 
(cntentiam fcquicurPolit.m trai5b.l'ubftirjn nureria 
vulgaris,in q.40.& cum ca ego pcrtranfco. 

Secundo & vltim6 dccuratur non procederet 
t quando reuunciallet alteri iuri tantum , adieda 
caufa.quiadamnofaclTct hxrcditas: tunc cnim pcr 
fubflitutum excludcrctur inftitutus , quiainftitutus 
ccnfctur rcnuncialliromni iuri, ica tcncntSoci.& Ri- 
pa in d.l.prima, Bald. Saiyc Pau. dc Caftro , Alcxand. 
& alij communitcr in d. I. fuum hxredem , Barto. & 
Roman. in (Ll.ncc is. $.piimo , Arcr. in d. $. cum igi- 
tur , & Polit. in d. q. 40. & rotio eft , quia tunc caufa 
vnifbrmiier refpicic omne ius, pet qucxl poteft acqui 
rihxrcditas. x-ndc licct renunciatio fit fpccialisiu- 
ris adeundi , ramcn proptcr caufam gencralcin ccn- 
fcbirur gencralis, quiacaufa generaiis amphar difpo* 
iirionem fpccialcm. I. cum patcr. $. dulcifiimis. fT de 
lcga.2.&;Lliisqui, iTdc acquircn. pollclL iicutcaula 
Tpcciaiis exprella rcftringir renunciationem gcno* 
ralem,Lfidccreta, &ibi DodVo. Cdc cranfaCk. &in 
arguiu. pro iuc coiiduiionc ^tt tcxtus in 1, ii quis 

N 1 mihi 
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mihi bona.f fJ manc{atu.C({eacqiiirca.hcr«l\bi 
probauir qijod manrlatiim danim ad penccndam bo 
norum |xi(lc{Iioncm, Siftc iupcr vnoiurc agnofccn- 
(ii hjcrcditatcm , cxtcnditur ad lus adcundi proptcr 
incntcm Conccdcntis mandatum: quiaRonedratio 
vcl caula cum volucrit obligari per bonorum pollcf- 
noncm>& non pcr aditioncra h^rcditatis. & fic patct, 
<]Uod quando ratio rcfpicit \Tiiformitcr vtrunquc rc- 
mcdium, difpolitio hominis dilponcntis fupcr vno 
^cis , trahiturad aliud, cumincatu JioHroratiofic 
gcncralis , & rdpiciat Nniformitcr vrrunquc rcmo- 
dium, prztorium.&ciuilc: concludcndum clli^rc- 
nuncians vni iuri, alteri etiam rcnuciarc in tclligatur . 
f Nonoprincipaliterdubitatur, -fan fiinnitutusno 
vult parcrc conditioni.fub qua fui t indicutus, admit- 
tacur fubdirurus} £t in hocdubio breuitcr dica$,fub- 
ftirutum admitti : &cum habcamus calum le^is , de 
hoc non eii dubitandum , nam in terminis probatur 
per tcx. in I. i.Cdc in(lit.& fublht.fub condi t.fa*5Lfecl 
declara non proccdcrc , quando turpis cft conditio, 
quari prxtorc rcmittatur, vd cui parere non pofHt, 
aut non dcbeat , Poht.in tri£t.fuhQii, in nutcria vul« 
garis,in quxltj c^. 

s r M M ^ I r M. 

I SHbflitHtio yulgarU tacita , tfii£ fub expreffa jmpiHarl 
contmctur, an extmguatMr ,vii expreffa pupillaris 
fer emancipationem de filio faffam ex tm^uitur, 

% TacitMm,(iuandocontinetMrtqucpri>ictpaluer^ ^non 
accefforii fub expreffo, & aliunde originem trabit , 
tuMc exprcffo yitiato,Hon vitiatur tacitMtn^ . 

C A P. XXL 

I Ecima concl u (lo eil , t an auando patcr 
cmancipauitfilium, cui rccit fublhtu- 
tionem pupillarcin, tacita vulgaris m 
cocontcm.aextinguatur, licut cxprclla 
piipiilaris ? In hac q.duz funt principa- 
lcsDodlorum opinionc5:quarum prima cil,qu6d cx- 
piret, Sc han c opin lonem tcn cn t,Bar. Rayn.Guil. Cyn. 
Alber.Iaf & Rjpa in d.l.j. & lunc opinioncm commu 
ncm cllc rcfcrt Alcia.ibi, num.9 1. & candcm opinio- 
ncm tcncnt, Pau.dc CaH.in l.cohxrcdi.$.cum hliT. ff. 
eod. Cyn.&GuiLdcCun.in rcpct.l.prccibus.C.deim 
pub.&alijs fubft.&: Alb.dcRoCin rcpct. Rubr.ffcod. 
CoL ) 4.& roouentur ilb cx plunbus . 

Prirao , pupilbris ccnfctur ticri fub illacoditione , 
Cin potcftatcperraanfcrit: igitur licut dcfcchis taii« 
fondicionis vitiatexprcilam pupillarcra , ita dcbct vi- 
tiare tacitam vulgarc, arB.Lmulicn & Titio.flidccod. 
&dcmon. Confirmatur rucc ratio.nara talisconditio 
pariforraiter refpicit vtranq; fubllitutioncm.eri^o pa 
riformitcrdctcrminarcdebct. Liam hociure. ff.cod. 
& Lfi icgatarius.$.j. ffdc lcg. ) .Huic rationi refpondc. 
tur,q) iicct ex defedhi conditionis viiictur pupillaris: 
tii cx quo non dcficit coditio fubditutionis vulgaris, 
tacita vulgaris non cxpirat: nam ftarc potcftquod cx- 
piret exprcfIapupilkris,&nontacitavulgaris, prout 
iiipra didum fiiit.& pcr hoc toUitur altcra rano,quia 
illa coaditio,fl in potdUte pcrmaleri t,non dcbct p- 




rilbrmitcr dcterminare in pupillari cxprefla, & radt» 
vnlgari: tum quiailUcoditio rcfpicit tmpupillarcin, 
tum quia cft ratio diucrlitatis , cum in emacipato rc 
mancrc polTit taci» vulgaris.licct no pupilbris . crgo 
nondcbctficri vniformis dcterminacio, arg.$.aiiud 
quoquc capitulum , vcrlic. & li hoc obferuatura fii©- 
rit, Auth. vt curo deappcLcognofcitur . 

Sccundo mouentur nam cx <^uo patcr pupillarem 
fua fpon tc annuliauit, imputct fibi quare dc nouo cir 
ca vuigarem mhil prouidit^arg.LtradUbatur.ffdc mi 
iit.tcllam. Hxc ratio non ob(ut,quiain d.l.tradaba- 
tur,fubftitutio crat fidcicomillaria, quzab initiono 
comprchendcbatdirciila tanquam fibi oppofitam,& 
ncq-, cxpoft ficto potcrat tralirein dircifla, vt in l.ver- 
bis ciuitibus,curai notatis. fi.cod. & ftiuorc hijcrtatis 
eft fibi mdudum, <f coucrtatur adtus in dircchim.qti 
icftacor no potuit libi prouidcrc fcd nos (umus m ca 
fu, inquoabinitiodciurccoifubcxprcda pupillad 
incft taciu vulgaris xq uc principaliccr : & idco cu ca- 
fus fint diuerli,intcr eo$ non tenctiliatio , arg.Lnatu- 
rali tcr.$.n 1 hil commune. ffl dc acqui r.polIcllT 

Tertio moucntur. Tantum opcratur rcuocaiio ad 
reuocandiJ, quantum dilpolitio ad difponcndu.cum 
contrariorum cadc fit ratio.Lj. fTdc his , qui funt fui , 
iel alicni iur. (cd jjupillaris cxprc(Ia,& uciu vulgaris 
nonpollimrniiilimulinduci, crgonopoiruntnifi (i- 
mul rcuocari,arg.Lfi itafcnptum.$.rcguia.(rdthb.& 
pofth.igitur ficut (iraui induciitur, etxje raodo reuo- 
cata cllc ccnfcntur. Cctcrum & huic rationi rndctur : 
nam procedit in cannexis, qu^ non poffunt ni(i (imul 
induci, & idco fimul reuootur . & ita procedit tcx.in 
d.$.rcgula. fcd in cafii noftro potcft vna finc alia. indtt 
ci.i.cu"cxfiUo.$.j.& notacurinL iam hociurcJf.cod.& 
lic^c vna cxpirct.potcft aitcra rcmancrc.crgolicct per 
cmancipationccxpi raucri t cxp rclla pupil lari s , no tn 
jper hoc fcquitur q> reuocatafit ctiara ucita vulgaris . 

Qnartb mouctur. Tacita vulgariscolligitur cx ex- 
prdla pupillari pp prxfumptioncm l«is conie»ihira- 
tis,<j> li tcftacor cogica(Tcc,idcra di(pofui(Ict : crgo de- 
bctccllarcqri teftator cmancipatfihum.auiavolui»- 
tari^ reuocat ipfam pupillarcm, arg.Lrcm lcgatam,& 
i.(iicruocumlib<rrtate.ff!deadim.lcgat. Huic rationi 
refpondetur, hegandoconfequctiam , <}> fi reucxarac 
exprellapuptilaris, ergo&tacita. Nccobftatd.Lrcm 
lcgati , quiaibi nuliura tacitii comprchcdcbaturfub 
cxprcflbdiucrl^ rationis,& coniidcrationis,prout in 
cafu noftro.&lictcrmini non fiint parcs. &iiocetia 
modo rfidetur dJ.li feruo cum libcrutc.Vci riidctur, 
9>ibi fadacxprcflaadcprionc libcrcarisvitiatur par- 
tiailarclcgaium , quia illuddnclibcrtatcnopotcrat 
fubiiftcre,Fm Bar. ibi, &non tcnctargmdereuoca- 
tionc lcgati ad rcuocarioncm ha-rcditaris , cura faci- 
lius incfucatur rcuocario lcgatitquim harreditatis. 
l.hxrcspalam. $.quz pofl. fl.dc tcflam. &Lfidciconi- 
roillum.C.dc tidcicom. & ibi notant Dodlorcs . 

Quinto&vlrimbahjsomiflis moucntur pcr tcx- 
tum in Lquodfi fihus. fTdc capt.& pofthm. rcucrll 
vbi probarc vidctur , quod quomodocunquc fiUuf 
excat patriam potcftatcin, nihildc fecimdis tabuiit 
agcndum cft. modo fic: ilb didtio, nihil, e(t di- 
crio vniucriaiis ncgariua , & niiiil vidctur exclude- 
ce,&ctiam tadiam vulgarcra in cxprella pupilUri 

contcntatn. 
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contenram, cum didin ncgatiua vniucrfaJis fi in vno 
fit falia,in omnibus rcddatur fallxl.li is,qui duccnta. 
f.v truni.tf4je rcb.dlub.C5tcrum &: huic tcxtui rcfpon 
«lctur.prout (upr.i in c]:urr.i q. iccundi cfiedus vuljja 
ris fubllirutionis rcrpondi,<3«: cll vera rdponlio. 
, Etcam fuperioropinio nuUa nitatur ic^c, vcl ra- 
tionc , cui rcfpondcri no pofldt: idcoaJtcra cll opinio 
fu|>criori conrraria,(cihcct,quod pcr cmancipatione 
filij taciu vulgaris non cxpirct.& iianc opinioncm te 
ncnt Alc}c.num.4i.Alcia.num.9t. quzflionc H.& So 
ci.nun). f 9. in «^.I j.Bal. in i.h.C.dc inllit. & fubitit.Io. 
delmolAincRainutius, cxtradctdlam. in matcriz 
vulgaris (ubrtimrionis,&hanccandcm opinioncm 
tenet Fcrnand. Valquius in trada. dc fucccll. crcar. 
lib.3 .$. 1 1 . imm.i4 j. &' in tra^dc^ucccli. progrcC 
lib.i.$.i i.num.40. vbi h.incopinioncmvcriorcin& 
fbrie rcccptiorcm cllcalHrmat. 

Moucntur ifli hacratione: nam qnando tacitum 
contincrurax|u^princip.iIitcr, dicnonaccciloric lub 
CJtprcllo, &aliundc rrahitori£;inc,tuncvitiatoexprcf 
fono viriatur tacirti.Lnhdciudbr. ff.dc lcg.j. &L).$.;. 
ir.quib. mod. piij. vd hvpoth. Iblii. lcd taata vulgari» 
comprchciil.i lub cxprclia piipillari,.Tquc prinapali- 
ter,& no accdlbrie (ub ca continctur, & auundc ori- 
^inctrahit,nam iplanoveiiitcxnaniravcrborii, ncc 
cxicqucla pupillariscxprdlx, lcdcxintcrpretatione 
legisconicchirantis mcntcm cicfiin^d.Liam hoc ia 
rc,& >bi coitcr Doftorcs, & rradit Bar.in d.L).fub nu. 
3i.crgo vitiatapcr cmancipationchlijcxprclTapii- 
^ilLiri,n6 vitiatur tacita vulgaris.qu? lub ea ex difpo 
litioncicgis mcntcm tdlatoris conicdlurantisconti» 
ncrur. Etlidixcris fuprai^iclum fundamcnrumlocu 
habcre, nilitcllator qui difpofuitcirca cxprcliumk 
nonveht illumvalcrc, n.im tuncno valcbit tacitum» 
exquolcx pnrfumplitillut.icituproptcr cxprdliitn. 
& latio eft, quia remora volunratc, in exprdib.no rc- 
manct pr^cxiftcns marcria, vndc oriatur prxfumptio 
ucit.1. Rndctur^tacita vulgaris ab initio continct lub 
exprdla pupillari & no cx poH fiCto, & hocexdilpo- 
ritionc lcgis conicifhiratis tdlatoris voluntatem : lct 
enijiipr;fumit9> tclhitor^qui fubfljtuit in vnu caliini 
rubRituilfct in vtriiq-, licoi^itallctdeiUo cafu:&idco 
rcmota voliitatc in e.\-prcllb,rcnunetprsexillcns roa 
tcria, vndcoriaf taciraprxfumptio, quia cx lcgisin- 
tcrpretacione mcntalitcr vtraq; fubftitutiofadtain- 
telligifur, prout probatur per tex.in dl.iam hociurc^ 
&per tcx.in Li.& Lquauis.Cdcimpub.&aIi;s fublL 
& faciunt tcx.in prin. Infti.de pupiL & in !.).& in l.La 
ciiu.fiIeo.in diclis.n. locis prooatur.pupillarc fubll»- 
ncm dupliccm dTc,& liccii tacita vulgaris xqucprio 
cipolircrdc voluntare tdlaroris fubcxprclIapupilLi- 
ri contineatur,& non accdIoric,& aliundc trahat ori 
ginc,&cu tacita vulgaris nofclubeat adcxprellatn 
pupilLiri: pcr nWdu lcqucl^.fcu pcr modu partis ful> 
ic«fhuf , cocludcdu dl q> vihaca pupillari cxprdla, no 
vitiac lacita vulgaris.Et cx hac ronc cgo no rccedoab 
hac fcda opinionc, qu:c in pu^to iuris vcrior mihi vf. 

1 Subnitutto tadtavulgaris comprehnfa in exprejfa 
fupiUari, an per aduenlum pHbertaiis exiinoiiatMr, 
aon fectts qHJm ipfa pupilUris • 



2 DetcriainatioplHrarefh''c'cnsdeterimnabiUi, parifor- 

miler detcrminare dcbet. 

3 ritiaio exprfj[f}ylacitum vitiatur. 

4 Exprefio eikstquod twti ine^ji'M operttur. 

C A P. XXIL 

1 ^3£^5?5^ NdcciiTia conclufio eft, fan tacita vulga- 
OkvnRn^ riscoprchcnlainexprdlapupillari, pcr 

aducntum pubcrtatiscxtinguatur, non 
QraLhjjM (ccusqnam ipfa pupillaris ? Pro rc^blu^ 

tionchuius coiKlulionis quatuor con« 
lldcrandi iunt cafns: Quorum primus cll, (^iundo pa 
pilbrisfitcicravllam tcmporis pra*hnitioncm, pura 
I iliomcoimpubcriTitium iublhtuo: &in hoccafu 
omilla dilpu tacionc concludcndum c(l, qubd vcnicn 
tc pubcrtatc non cxpirat tacita vulgans . & hanc opi- 
nioncm taicnt Barr. fubnum.;6.Alcx. Iiibnum.4;. 
SocLnum.6Q.Ripa, num. iz6. &IinoIaiti d.Lj.Ang. 
in Lin pupilbri , & in l.lcx Cornclia. ll^codc. Imob in 
Lqui habcbat.ff.codcm,&in cRainuiius, extrade tc« 
ftam.& Fcrnan. Valquius in rracia.dcfuccdl. crcat. 
lib. ; .$. X I .num. 1 44. & ia craC^ de lIicccfL progrcfi 
lib. z.$.i i.num.4i).&h.tc ellrcccpca &communiJ> 
Scribcntiura icntcntia.qux probatur hac rationc.Ta 
citumquando xqucprindpaliterconunctur & non 
accdloric (iib cxprellb& aliundc trahit origincm, 
tuncviti.itofcuextin>aocxprc(Ib, non viriaturneq; 
cxtinguitur radtum.l.fi fidciuflbr. fTdc lcg.j.fcd taci- 
la vulgaris fub exprclla vulgari xquc principalitcr, & 
non acccnbriccbrinctur, & .Jiundc origincm trahit, 
cum ex interprcta tione leg is conicdhiran t i s mcn tem 
dcfunifh vcniat.d.Liam hoc iurc. crgo pcraducnram 
pubcrtatis extincfbipupillari noncxcinguiturtaciti 
vulgaris. Ncc obllat, ficu Arc.incLLquilubebat,qui 
z contracommunc tcnct,dixcris,tqubd dcccrminatjo 
plura rdpicicns dcccrminabiUa pariformitcrdercr- 
minarcdcbct. d.Liam hoc iurc,& Lli lcgatarius, in fi. 
ff.dc leg. { .(i:d ilbr du^ fubftitutioncs, fcilicct pupilLu 
riscxprdla& tacita vulgaris, vnica dctcrminationc 
dctcnninantur,cum dicatur, filio mco impuberi Ti- 
tiii fubilituo.crgo p.iriformitcrdcccrminaridcbcnt. 
&ideo ficutperaductum pubcrt.itis cxtinguiturpu» 
pilLuis exprdla,ica pariformitcrcxringui dcbcr rad- 
ta vulgaris,quae fub ca con tinctur . Vcrii tcncndo c<>- 
mune opinionc,a quain iudicando,& conlulcdo nul 
lo pado cft reccdcndii,huic rationi faciliccr riidctur: 
ni licccilla: fubfHtufioncs vnicadctcrminarioncdc- 
tcrminent, tn ratio diucrlitatis inducit duierfam dc- 
tcrminauone:qii(diucrfitarisr6 dl.quiapupilLiris 
cxprcllacxtinguiturpcr.idiictii pubcrutiscu,n6 du- 
rctam|>liuspupiliansa-(as. quxratio ccllat in tacita 
vulgari, na ratiointroducc«st3citavulgarc,dlconic 
thirata tcllatoris voliitas.qui ratio milirat ct li infti- 
tutus poft pubertate noht dlc hxics : crgu cc poll pu- 
bcrtaccm inilirat iurisdi^pofitio. LiTitio.ffdc vcib. 
oblig.&Lillud. ffladlcg.AquiL Pr^tcrcanc^jdtvcrum 
^illq fublhtucioncsvnica dctcrmnutionc dctcrmi- 
ncnturjCumNOilgaris non dctcrminctur a vcrbisip- 
fiuspupillaris,lcdaliunde luboriacur , vnklicctcx fc- 
yis intcrprctaiioncpiuui fupra ditlum fuit.crgo mi 
nim non dl fi paiiftji mitcr non dcterminantur. 

N 3 Secuodus 
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Sccunduscafus edqnpupilfaris ra^fbiAiit inlon- 
^iustcmpuspuca llinfia 15. annum dcccllcrit: &:ia 
lioccafu cuncitidcnclu dl,<)>aducnicntcpubcri.itc ta 
ciu vulgaris coprchcnCi fub hac pupillari Ivwila in 16- 
gius ccpus.nu cxpirat,^ ita (cncnt ocs fupradidi Do 
(^orcs in d.l.&clt coisopinio, quzprobaturcadc ra- 
tionc.quaptDbatus ruitiupcriorcafus,&abifbaopi- 
nionc nnn ei\ difccdcndum, &cum ca pcrtranico. 

Tcrtius cafus cfk, quando pupillaris iubllicutio fa» 
&a. fuitcu hmitationcccrci tcporis, puia,lidcccllcric 
in pupiliari artatc & m hoc calli dux funt Dod^orum 
opinioncs: QiiaruprimaclV,(];aducnicntcpubcrcatc 
expirct cc tactta vuigaris, qua optnioncm tcncn t Bar. 
& Alcx.ind.l.j.Ang.in i.in pupillari.irco.Arc.in Lqui 
habcbat.fl. cod.& Ioan.de IiuoIaind.c. Rainutius, 
cxtradctcilam. &cllcommunisopinio, proutactc- 
(laturRipin d.l.).&moucnturilltcxpluribus. 

Primo pcr tcx.in i.qui habcbat. fTcod.vbi ccx.dicic 
q> n pupillaris fubllitutio cil fadia filizantcquira nu- 
bcrct, idcitantcquaadnubilcs annospcrucnircc, & 
fic fuic cxprclla co inodu quo tncrac, cxpirat aduenic 
tc pubcrracc , & quo ad tacitam vulgarcm fccundum 
Bar.ibi.Huic texcui reipondetun'na an ibi pcraducn- 
tum pubcrtatis cxtinguatur tacica \niigaris,vci pupil- 
laris cxprdla , nonpotcftficridubuim cnm pcr adi- 
tionem hgrcditatis tacita vul^aris ibi cxtind^ flicric, 
& non pcT aducntum pubcrtaci^. 1. polV adicam. Culc 
impub.&ahjsiub(lit.&o, ibi fucnt hxrcdicasadita 
probatur in co ccx.in vcrL an iili.T Itxrcditas, vndc vi- 
dcturprxiiipponcrc aditam clTc hicrcditatcm , pcr 
quam aditioticm lugitur harreditas parris cum bonis 
plijj.fed il piurcs.Ji.rilio.frdc vulg.&pupill.l"ublbt. 

Sccundo mouctur pcr tcx.in 1.6. in vlc. vcrf ff dc fi- 
deicom.libc.cum lic induccndo,ibi feruis libcrras re- 
li^fuic, cu iilij tcilatoris ad pubcrcatepcruencrinr, 
&fui(fa(fhi fubllinitiu, fi fiiij nati nonerunt, vclii 
nati intra pubcrtaccm dcccllcrint, & rilij ibi naci non 
fiicrunt,& per confcquens iubilituti ad h.¥rcdicareni 
admifli fucrunt: &dubitatur ibi , an incontincnti li- 
bertas dariiicbcaca iiibilitutis icruis , cum afublli- 
tutis fucric repcrita, an vcro tcmpus pubcrtatis cx- 
pc<flaridtbcat?&dicirtcxnis, q> libcrras incontincn- 
ti dcbctur. & dicit ctiam q? iublf ituti ad hxrcdttatcra 
admitti non pollcnt: fi adimplcrctur conditio.modo 
fic.fi tacitavulgansfubcxprclli pupillari cutcntano 
cxtingucrctur pcr aduccum pubcrtatis, lcqucrctur vc 
rum non cllc fubfbtutu ibi admitti no pollc , ii adim- 
pleremrconditio, qiiia pcraducntupubcrtatis licct 
clTctcxtintflacxprcliapupiIlaris, tcmancrcc tiitacita 
vulgari$,cx qua admit ti pollct. icd confequcns cft fal- 
fum,vcibi texcusdicic: crgo falfumcflctiamantccc- 
dcns,&iicpcr.iduentura pubcrtatisnonextingui ct 
tacicam vulgarcm. Huic tcxiui lic indu«ao rcljxjnde- 
tur, ibi conditio liberratiscu filij ad pubcrratcm pcr- 
uencrint, intclligcbatur, iilixrcdcscxticillcnr, &ad 
puberracem pcrueniflcnr,vcdicit ibi tcx.in vcrf con» 
aitione,idconon ccnfcturrcpctitaifubrtitutis quia 
admitti no potuillcnt ad hxrcdicatcm , fi coditio ad- 
implcretur no cx pupillari, quia aducnictc pubcrute 
cxpirallct: non cx tacita vulgari, quia pariccr cxpiraA 
fet aditione hf rediratis.& illc cil lcnlus literx,& pro- 
ptcrca fupradiifla indudio faalitcr rcmouccur. 
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Tcrti(S moucntur pcr tcx.in l.pcnDlt. $.fi. C. dc ne^ 
ccllar.rcru.h.rrcd.inllit. f luictcxcui rclpondetur, pcc 
aducncum pubcrcitis no fuillc cxcincfbm cacitam vui 
garcm,l'cd pcr aditioncm hxrcditatis : nam li inflim- 
tiis nun adiuillct, lcgatariusnonpoilctlcgatum vcii- 
dicareJ. ncmo. (Cdc reg.iur. & Lii ncmo. Edc tcflam. 
tutc.vndccumlc!;atum vcndicarcpolIif,concludcn- 
dum ci\ ibi pcr inllitutum adicam fuitlc hxrcditate» 
& hcxrcodcm modo rcmouctur tcx. in I. ii iiind:i fub 
condihonc. $.tin. ff.(\c lcg.j.cumcandcmpatiaturiif 
duJlioncm & rciponlioncm. 

Quarco moucntur, il\q du? fubHoncs vnica dcter- 
minationc dctcrroinanmr, crgo parifbrmitcr dcter* 
minari dcbcnt. d.Liam hoc iurc igitur vci pcr aducn" 
mmpubertatiscxpiratcx^ucllapupillaris, icacxpir» 
rccti.idcbcc taci(avulgari$.I-{uicra(ioni rciiK>ndcas» 
prout iupra rcfponlum fuit rationt Arctini addu<£fcc 
in primocafu huius conclufionis. 
j Quinto,& vltim^» mouentur, tvitiato exprcflb,vi- 
tiatur tadtu.l. i .$.& hjbct.ll.dc lcruic. ruil.prxd.quia 
racimmnon habctplus opcrari quac:iprclluni.l.qui 
adcermm.H.lucati. Hrgo pcraducntumpubcrcatis vi 
(iata cxprcila pupillari iubftitntionc vitiaiur ctiam 
tadca vulgaris luollituiio iub ca comprchcnfa.CfCo> 
ru & huic rationi rclpudctur m.tiorc propolitioncm 
non proccdere, qfi lacicum ^qucprincipalitcr i'ube»> 
prclio continccur, pruucdlin cafu noilro , vc fupra 
pluries didilum tiiic: nam mnc vitiato exprcllb, tadii 
nullo pado vitiatur.l.ii fidciuHur.flidelcg.j.igitur no 
fcqui(ur,qi v(i pcraducncu pubcrtacis cxcxnguicur cx- 
prcllapupillaris, ita ctucxiinguatur taciu^iilgaris. 

Ec cum iupcrior opinio nulla , nec Icgc , ncc rat io- 
nc fundccur, cui comodc rdpondcri no po(Iii,idco ol 
tcra cfl opinio fupcriori c6cracia,fcilicct q> tacict vul- 
garis {xr aducntum pubcrcacis no cxtinguatur . qua 
opinioncm tcneni lo. dc Imola, Soci.Ripa, & Alcta. 
ind.i.j.gl.in UcxCornelixflicod.Sal^r.inLii tcllame 
to.C.cod.& Fcrnan. Vafq.in traft.dc fucc.crcat.lib. j. 
$.z i.num.i44.&in tra>5. dcfucc.progrcfliki.S.i l. 
num.4d.& hxcdV communis opinio Modcrnurudit 
prout Fcrnan.attcflatur,& moucnmt iHi cx pluribus. 
4 Primb, tcxprciriocius,quod taatcincfc^nihil ope 
racur.L 3 .£de lcg.j.&Lno rcdc.Cdc fidciulL' fcd cero 
pus pupilLiris ^catis incfl in pupiUari fubHicutionede 
nccctritaccLqui iiberis.iIIeod.crgo non opcrabimr^ 
cacica vulgaris cxpiret aducnicntc pubertatc, quz no 
cxpirarer, vbinodlet&da mentiopupillaris xtatis. 
Huic rationi rcfpodet Alex. nam vcrii cfl, q» cxprdlio 
cius,quod taciteincft, nihil opcramr, quando tacirii 
incft dc nccdlitacc: fecus verb cft,li infic cx vtjluntatc, 
quia tunccxprclTio bcncopcratur. L talis (criptiuxfC 
dclcg.j.fcdillavcrba,li intrapubcrtatc,li:uin pupilli 
ri xtaie dcccllcric,n6 inliinc dc nccdricatcquiadice- 
repotuit teftacor,li intra fcptcanno^ vd dccc dccdlc 
rit:ergovcrbailla oliquidopcraridcbcnt.Nccobftar, 
fi dixeris cum Kipa,qi liccc cxprclTio no infit dc nccef 
lirate, quiapotcflcoardariaabrcuius tcmpus.l liica 
quid.fl. eod.tamcn in calu nuftro, cii loquamur, vcrii 
poffit prorogari,diccdum eft, g> quanmm ad hoc in- 
litde ncccfliitatc. 1. in pupillari. ft! cod. igitur ifta ex- 

[irc-llio nihil operatur,quiarcfpondi.o, quodnos no 
oquimur hoc rclpcdu, an pofut ^rogari.fed fimpli- 

dtcr 
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dter loqnimur, an qn pupillaris fubriitucio fzQi fuic 
aimliniiutioncccrti tcporis cxuiiguatur tacita vul- 
garis vti exprclIapupiUaris pcr aductum pubertaus, 
& lic cum vcrba adicc^a in hac pupillari fublUtutione 
no iniint dc ncccllitatc, quia ad bi ciiius tps coart^ari 
porcrancconcludcndu dhvcrba illa abquid opcran . 

Sccundb mouentur argticndo a partibus ruifidcn- 
tcr enumcraris : nam aut vis diccrc, quod tcmpiis pu- 
piUaiis 9tatis limitcc ctiam vulgarem. & ccrcc Umita- 
bicncgatiuc vidcliccc,n hxrcs no cricin piipillarixta 
cc: icd li lupcrucniat poft pubcrratcm , vcrum cric di- 
cercqu()d non fiiic h^rcs in pupillari ^ catc: vndccum 
cucncric conditio fublHcutionis viilgaris,non cotpira- 
bicimo efie(fhjiTi liabcbic . Auc vis dicercquod tcpus 
pupillarisa:cacisnonlimitcc vulgarem, & tunc habes 
intcncum.quianihilobdac, quarcvulgansfccudum 
fuam nacuram,(i h.Trcs non cric cciain poA pubcrta- 
rcm cflcdhun luum iortiri non dcbcac . Confirmacur 
ha-c racio,quia ratio,quarelcx inducit cacitam vulga- 
icm.cx conicAuraca mcncc cellacoris , militac ctum 
fiinftitutus poft piibcrtatc noUrclIefwrres, ergo inih 
rare dcbct ccii djlpolitio, arg,l.aTicio.(I!de vcrb.obl. 
Vcrum & huic rationi concrariam opinioncm iublli 
ncndo, polliimus rcfjjodcrcc.icica vuigaris fub cxprcf 
fa pupillari comprelicnfa no venic ex vcrbis feu fcque 
lapupiUaris iubAitucionis, (ed ex difpoUtione legis 
fundatainconicdturatarocncc cefbcoris: & ideo ipla 
non cxtcnditur, ncquc cxtcndi pocdl vltra cedatoris 
voluntaccm, cum a<^us agcntis vltra cius intccioncm 
nihil opcrctur.l.n6 omnis.tf!n ccr.{)ccfcd lic eft, qu6d 
pcr fublticutioncra pupillarcm ccrto lemporeUmita 
tam,i(tcft,fi in pupillari xcatedeccllcriccdltac volun- 
taccm ccftacoris cllc vfq; ad illud ccmpus fubftitutum 
ad harrcditaicadmicicrc vcUr. quodapparct,quia vo- 
luntasdefundliftiicnonprouidcadi vlcra iUud ccra- 
pus.I.fi itaquis. fTcodcm. igiturdiccndum cflargu- 
rocntum , fupcrius fac^um non obllarc, quianon dl 
verum tcpus pupillaris xtacis limicare vulgarcra co 
modo.quo iujiradichim fuic, cum liraitccpriuatiuc: 
& idcoaducnicntc pubcrtatcdc tcftatocis voluntacc 
expiracetiamcacicavulgans. &cx hac con/ideracio- 
neconftat vcrum noncllepodpubcrcaccm miUcarc 
cciam racioncm caacx vulgaris . 

Tcrtio & vltirao , raoucncur pcr texturn in cLLiam 
Jhoc iurc.fneodein. eum dupliciccr induccndo, & pri- 
mbinprincipio textus , vbicUcicur, quodquandofi- 
lioimpubcri fubllicuiturper cdlatorem.in vtt^un^ue 
cafum fubllituillcincelligicur.ideft in vulgarcm,(i hq 
rcs n o n cri c & in pupi I iarcm, (i harrcs cr i C& i m pu bcs 
dcccllcric. modo noiada lunc vcrba Iurifcon(uIti,qui 
cumraaximomidicrioloquicur: naraquando loqui- 
lur de vulgari,nmplicitcr dicic,fi h.Trcs non crit,& ad 
nuUumtcmpusfe rdlringit: quando vcco loquituc 
flc pupiUari,didr, fi h.Trcs erit Sc impul>es dccdlerir, 
& lic fcad pupillaris xtacis tcmpus coardlac . ergo lu- 
rifconfulcusdac pcr hoc inccUigcrc, q» tacitaTulgaris 
fubcxprcnapupiUaricomprchclanoncxpiracpuocr- 
tacc aducnicnce. Secundo inducitur in finc, vbi xqui- 
parac fubditucioncmpupillarem impiibcrifimplici- 
tetra^am, & (a^am vulgarcm fcparatim,&pupiUa- 
rcm fcj-.-iratim:na habetur ibi,(j» altcrodc tribus mo- 
dis impubcribus Ubcris potcll Hcri fub(litutio,vclda 
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plicitcr,puta,fiucimpubcsharrcs non cric, fiuccrit& 
in pupilbri artatc dvCellcric & lic nihil rcfcrc , vtnim 
vulgaris caturo formaca, an pupillaris cinium forma- 
ta.an vcraquelimul, & (icfiduplcxfubfticutiofiacna 
cum fimplcx (iibltitutio fiai.ad vtrunquccalum, tam 
vulgaris, quim pupillaris cx mcte tdbatoris rcfcrrur , 
nonaliccracfiduplcxiiiblhtucio fiercc. Sedquando 
duplcxfubibcutio fic &lic quandoctiara vul^aris fic 
cxpcclscproculdubionon cxpiracadueniencc pubcr- 
rate, crgoncquccriamcxpuabit tacita, quandofub 
pupilbri cxprcllaconrinccur: alias.n.xquiparatiolx>- 
na nonclTct, &icvcrahiccexcusitadiiplidcef indu- 
ccndo , bcnc hanc probat opinioncin, cum. qiu ego 
pcrrraiilco, & confirmo hacalia racionc. 

Tacita vulgaris fub cxprdla pupillari conrinctur 
ex prxlumpta ccilaioris voluntatc, quia lcxpr^liimic 
tcllacorcm verifimiliceridcmdilpoiiiillc, hhuncco- x 
gicallcccaltim: &certumcftctiam,qjillaverba, fim 
pupillari ^ cace dcccllcrric, fucrunt appolita potius dc- 
mon(hautic,quam caxaciuc: quodpatcccllevcrum, 
quiaqncxprimitur tcrapus,quod ineft cx natura fub- 
Ibtucionis, ciic Ulud vidccur pouus cxprcirum demon 
ftratiuc, quam caxaciuc, exqiioomninoincllccfi c»- 
prclliim no fiiillet. illud pt obatur pcr notata pcr BaL 
&lmainLGaUus. tI!dclib.&pollh. &traditKuin.ia 
conf.97. nuro.4. in i.voL fcti hxc verba,(i in pupillari 
artare dccdlcric funt cx nacura pupillaris lublluiicio- 
nis , & fi cxpcdlanon fuillcnt omnino indlcnc L i.fT. 
cod. crgo hxc vcrba fuerunt pofica dcmon(traciuc, & 
noncaxariuc: igicurnon taxantnequclimicanc infra 
hoc ccmpus tacjtam vulgarcm fubihtuuonc.&pro- 
pccrca vu li hunc cafum infra hoc cempus tdtacorco 
gicallccidcm difpofuiircc vcrilimilitcr, idcm conclii- 
dcndura dt, cp cxtra tt-pus pupillaris xtatis difpofuit- 
fcc fi cogicalTcc , cura cadcm prxfumpca ccllatoris vo- 
luntaslcmpecmilicec: &idco feinpcrctiam milicarc 
dcbct iurisciilpofitio,arg.l.i Titio. (f'.dc vcrb.oblig.& 
l.illud.ci.ad lcg. AquiL cum vulgaribus . 

Qtiartus&vkimus cafus dl, quandoin pupillari 
fubditutione brcuius tcmpus fiiit cxprcllum : puca, fi 
decdleric infra deciraura annum, & in hoc c:a(u omif 
facUlpunrioncconcludcndumcft, q,cciam tacitaMil 
garis vri exprcllapupillaris cxtinguatur. &hancopi- 
nionem tcncc Bar. Alcx.& Sod. in d.L). Imola in cRai 
nurius, cxtradctcftam.Ang.ind.l.inpupillari, &in 
d.Llcx Cornclia,& Arct.in d.l.qui habcbac & cft cora 
munis opinio. &mouenturi(lilcge, 6c ririone. 

Lcgc p ccx.in Lfi ica quis , in Lqui plures libcros , ira 
pnn.& in Lcx faiLto.J.itc qu^ro.fulc vulg.& pup.lubft:. 

Racioncdcmumprobatuc: nam tdlaror prouidc- 
do pro certo ccmporc,& fi: ad ccrcum ccmpus rcftrin 
Ccns,vidccuriQaliud tempus,&poft tcpusprohibuif 
(c.Lfbitu libcru.$.Siichum. fLdc lcg. i. & Llraperator. 
Cdc poftuL fcd in cafu noftro tcftator ad ccrtum ccm 
pu5,quod non cft cx nacura cflcnriali pupillaris (ubfti 
tutionis, (*c rc^hinxicergo poft lUud tcmpus fubfticu- 
tioncm prohibui(Icccn(catur, &prohac rationcfa- 
ciuncnotatapcrRuin.inconf «;7. num.4. lib.i.&ica 
eftconcludcndum, Ucecconcrarium ccncantRipa& 
Alciacind.L;. & Fcrnandus Vafquiusin cr.id.dcHic- 
cclLcreat. Iib. j 1 1 . num. 1 44. cum nihil boni circa 
hunc cafum adducanc. 
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I ShbfiitMth pupiUarU fi malori, rclexlrAnco fiat,M 

r wineAt tjcitam vnlgarcr/L, . 
X Snbfiitutio pupiUmi , quando fit malori yei extraneo , 

yalct in vim fidcicommijfari^ jitbjiiiutionis » 

C A P. XXIIL 

^Vuilcctma, &vhima conchinor(l,tan 
I papiiUns li raoiori, vd cxtranco fiar,c6 
\ titirac tacita vulgarcm ? Bar. Guil. Alcx. 
i &Sod. indl.j. tcncctalcm pupillarcm 
' iubflitutioncm conrincrctacitam vul- 
garcm , &idcm tcnci llal.in l.fi.Cdc h.Trcd.inllit. (cd 
ditHailtas cll, f c]uia quando iiibllitutio pupillaris fit 
maiori, vd cxtrancccum tunc non v.ilcat in vim pa» 
pillaris fubftitutiunis, valct in vim Bdcicommillarix, 
Glof'Dy.Ray.Bar.DaLAnc Imola, Pau.dc Calt Alcx.& 
laf in l.verbisciuilibus.ff.cod. GuiLdcCun.& CyuJn 
l.prccibus.C.co.in matcria compcndiofa'. lacButrig. 
& Bal inLex tribus.Cdcinoffic.tclbm. AnganLfi.C 
dclurrcii.mllit. B.il.in Lcxtrancum.C.dc Iwcrcd.iiillic. 
& in Lfcd & lincCjd TrcbcL Ant.dc Bur.Card.Flor. 
& Imola in cRainiiiuis, cxtra dc tcA am & ha'C cll c^ 
munis&rcccptaScnbcncuim icntciuia. modo lic, ii 
tatis fubdirutio valct in vim hdcicommilli, crgo tn ta 
litidcicommiflo nonpotcrir contiiicrt lacita vuli^a» 
ris, tuin quia (unt fpccics oppolita:, tum ctum c|uia ii 
i principio valcrct, vt dircda vulgaris, non poilct po> 
ftcavalcrcin vimiidcicommiifi. d.Lvcrbisciuilibus. 
tum ctiamuuiac(lcontratcx.inLiIlc^c]uo. $.hdcio 
ftamcn to . n. ad Trcbd. & ii dixcris cx mentc Imola: » 
qu6d (iipradidka proccduni , quando fidcicommilla- 
ria (ubKitutio facla fuit pcr vcrba obliqiia.lccus qui. 
dopcr vcrbadirc«f^a,(cu cominunia: n.im luncnocll 
abiurdum, quc^dcotincartacitam viilgarcm,&qu6d 
talisfubllitutioantc adiiam hxrcditaicm valcat,vt 
dirc^ vulg.iris, pofl adit.im, vt tidcicommillaria» 
qucmadmodumcdin brcuiloqua,&c6pcndio(a(ub- 
ftitutionc quiarcfpondctur hocftarcnon po(Ic,nam 
aut vis tacitam vulgarcmhocin c.i('u coniincri fub 
exprdla ac puptllari inutili & inualida > auc fub Bdci- 
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commidaria fubihtutionc : C\ primo cafu viscam (ab 
liacpupilluicontincri, &hocftarcr:6 potcllcxduo- 
bus, & primo tcftatorcm non prxlumitur voluidcpu 
pillaritcriubllitucrc, quia tcllator non prjfumitnr 
cln;crc vja inutilcm.L j .(fdc tclLim.milir. licigo noa 
prxfumirur, quod volucrit faccrcpupiUarcm: nonA 
potcrit dici, quod vcilucrit faccrctacit.im vulgartm: 
namtacitavulgarisiubcxprclla pupillari cotincmt, 

3uando tcftator voluit pupillaxitcr iublhcucrcSccua 
6 (i valcrct vt tacitavulgaiis, crgo non pollct valcrc 
in viinlidcicommillariar.d.l.vcrbis aujhlnis. &ticrft 
conrra (upcriorcm communcm opinioncm, aquain 
iudicando &con(ulcndo non cftdilccdcndum. Sife* 
cundocaiu vis iftam t.icitam viiigaiicni contincrifub 
iidcicommillaria fubftitudonc, &hoc ncquc ctiam 
ftarcpotcl^, quialuntiiiccics oppolitx: &quiarum 
non conftct dc hac tcllaioris vcluiwa:c,& tic limus in 
dubio, non cft rcccdcndumapropricTatcvcrborum, 
quzqucxi iub tidacummitlajialubtlitutioncnocoa 
tincatur taci(avulgaris.d.Lillcaquo. $.ji detcllatrcn 
to.Nccobli:at illud,quoci diciturdcbrcuiloqua&co 
pcndio(a fubftiturionc, quia brcruiloqua&compen* 
diolii non funt (jicxics oppolirx vulji^ari, vcl fidciconi 
midariz, (icut fidcicoinmillaria vulgari: & quiacx 
vcrbis compcndio(a;& brcuiloquz conilar, tcibitore 
voluillcfaccrcplures fubliiturioncs diiicrlarumfpe- 
cicrum, qiiodtccuscllin iidcicommili.uia lubihtu- 
tione. nccobftatiJi. Cdchzrcd.inlht.quialoquttur 
invulgati('ublhtutioncdubia ,&idcocum talislub- 
fticutionon valc.it invim pupillaiis, ncquc ctiamin 
vim tacitx vulgaris , condudcndum cft valcrc in vim 
fidcicommilIari9,& proptcrca in cxtranco impubcrc 
intdligitur fac^a iiibcoiidinonc, h iti pupillari .Ttatc 
moriatur , & in maiori intclLguntur ulia vcrba , (i ia 
i f.annomoriaturJ.cum fiiiall'dclcg.j.vbi legatum 
hi(flumpubcriminoritantum i annorum,curaad 
pubcrtatcm pcriicncrit, intdligitur dc a'tatc i ^.an- 
norum.&facittcx. inLpaterScucrinain. $.condirio- 
num vcrb.x.ftidc cond. & dcmon.& ratio cft, quia vcr- 
ba debcnt intdligi (ccundum qu.ilitateni perioni. 
Lplcnum.$.cquiti).ifidc v(u & habitatio. &itatcncnt 
Arct. &Iaf in d.Lverbis ciuilibus, cum quibtis pcr- 
trafit Ripa hic,& mihi cciam ha:c placct opimo, cuin 
qtupcrtranlco . 
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SVMM^KIVM. 

1 Subflitudo pupWaris^iJuld fit. 

2 Subflitutio pupiUaris,quotiipUx pt. 

3 LacedfmonetiHoribusproUgeviucbant. 

4 iMt LtcedfmmorumpMpiUariter fubnuHendi,in fcri- 

ptis redaHim^ dicatur confuetudinwrium. 

5 ^bfimendi fjcultas , <fu* primordialiter d prstore »«- 

uentafu\t,ius prxtorium & non ciuiie nuncupatur. 

6 Lius ciuUe.ff.de iuftit.& iure,declaratMr. 

7 Subftitutio pupUUriSj an ex iuri s rigore, feu ex hwna^ 

vitate &gratia 'mtroduda dicatur, 

CAPVT PRIMVM. 

Ro ven haius prindpalis 
_5 ntatcriz pupillaris fubicini- 
donisdcclaraiionc, plurinu 
rcfolucnda fuBCciubia: & pri 
m6,quid fir pupillaris fiiblH- 
nicic,<Si: quocupIcx.Sccund6, 
quo iurc llc incrodudb . Ter- 
ci6 , quare fic incrodudhi . 
Qturto, quibus vcrbisfiac, &qualiccr&: quomodo 
incelledis. Quinto, qus requirancur, vcficripoflit. 
Scxt6 , quoc 8c quos cffccbus lubcac . Scpcimo & vlci- 
md.qualitcr finiacur, & quando cxpirccquibus om- 
nibusomnicuro diliccntia doclaracis , cric tota hxc 
prxfcns maccria pupillaris fubihcutioniscxpcdica, 8c 
ideo ad primum dcucnicndo, 

Qu ?ro,quid fic pupillaristfubfticutio.& omiira di 
fputacioncdicascxmcncePoliti, quod cllilla.qux 
l parentc pupillo ficaut vclu t fada ful>audicur,n6 vt 
(ibi,(ed vt pupillo fucccdatur , f» intra cetnpus pubcr- 
tatu, auttempasabcoprifinitum pupillusdcccile- 




tit.feaexmenteAngc!i Aretini inl.ficeftamenro, ia 
prin. C. dc impub.& alijs fubftitut. cft direda , quatn 
paterinfuo tcftamcnto.filioimpubcri in poteftate 
patriaconfticuto fccit, vtpupiUo,n6 etiam iioi fucce- 
dacur, fi incra pubertatis, aut aliud tcmpus ab co pne- 
finitura, pupillus dcccllcric . fcu ex mcnte Fcrnandi 
Vaiquij in tradbitu dcfuccefCproerelTu, lib.i. $.i 3 .cft 
dacio h.-credicacis pupilli i pacre nSti. figicur, Inftic 
de pupiL 1.1.$. prius.fTvulg.&pupil. fubfticScu ci\ in- 
ftitutio quxdam h^rcdis, qua: fitiparentibus libe* 
risfuisinprimo p.icrix potcftacis grada conftitutis 
intra pubcrtatcm dcccilcntibus. 

H^c pupillaris fubftitucio fcft duplex,exprcfla.C 
& prxfumpca . Exprclla cft, qua: cx vcrDis iplius ccfta» 
toris, vclgcncralious, vcifpccialibus lignificacur: vt 
excmpli gracia, fi ccftacor dixeric ,fi fihus mcus intra 
pubcrtacem dccclTcric Ticius fic ci Kircs , vd Ticium 
ci fubftuuo: vcl fi filius mcus h.rrcs cric,& in pupillari 
«tatcdcccflcricfubftituociTirium, vchf inprincip. 
lnlhc.de pupil.fubft.prx(Hmpuvcr6cftca,quam lcx 
exprxfumpcatcftancismcncc vcrbis repugnantibus 
induxit: nam ii patcr filium fuum impuDercm in po- 
tcibtc conlhtutum fibi Iwrredem fcripferic, dcinde 
dixcric& li fihus mcus lucrcs non cric.Titius fic mihi 
hAres.ifta dicicur valgaris fubfticucio, vrin princ.In- 
ftic.dc\'ulg.fubftic.prob.-iciir. fedponc, quodfiliusnt 
hzrcs patri,& intra piibcrtaccm dcccdar, vciq; fi ver- 
bafubfticutionis in(piciamus,Ticiusad pupillarcm 
fuccclfioncm non admiccccur, cum vcrbaconcludat 
icadcmum admitccndum Ticium, fi filius Ivrrcs non 
cric: icx camcn ex prxfumpta patrismcntccumad- 
mitcic, quiaprxfumiclcx, qu^dfipatcr cogitalTccfi- 
lium fuum moricurum .anccquam pubcsfadhis fiiil- 
feceundem fiho hxredcm clegillcc, quan (ibi elcgic 
Liam hoc iure.frxo.& l.quamuis.C.de impub. &ali)» 

lublhcuc 



D.Alexandri 

fubditut. &; idco Ivrc fubditutio, pupillaris prxfum- 
pu apucliaiur. 

Etilcapupilkiris fubnituno aiure Lacccf^monio- 
tumorigincm habuit: nam cimi moribns cim intro- 
fiu^am cileccrTifnmi iuris lic.l. i.t^xod diccndu eft» 
dcbcre intcltigi iurc Lacod^moniorum, quontam ip- 
j fi f moribus pro Itr^e viucbanr.f .& non inclcganter» 
InAir.dciurcnar.gcn.&ciuiii. &ira tcncncgiof Bart. 
BaLAlc.Ang.Sa]y.Arc.Iroob, Soclal^& Ripa,in d-Li. 
&cftconinHniis&rcccpraScribcncium lcntccia. Scd 
4 (}uxriru{ iuxu 1k>c , an iftud t ius Laccti^moniorum 
oonTuctudinariumdicarurilicct in (cripcis llr rcda- 
<ihim ? Erin hac quxnioncdu.r func pnncipalcs Do- 
^orum opinioacs : quarum primacft,qu6c{ ifta con- 
fucrudo lic^ in (criptis Itf rcctadbi, & .ipprobau dc ia 
rcciutli, lamcn non dcfinit clFc conluctudo. quam 
opinioncm tcncnt Darc.Balj\ng.kiio.& Alcx.in dJ.a. 
(jui mouentur cx pluribus. 

Prim6,quiaiurafcudorumquantimicunq; inlcrt 
pisrcdadalmi,conluccudincs tamcn ajYpcllancur. 
lic ifhid lus Lcccd^moniorum , bcct in fcriptis rcda* 
^umlic, confuctudinariura tamcn appellari debet . 
Huic racioni ^ilitcr rcfpondccur, cum diucrla lic ra- 
tioinccrcafum&cafum: namiurafcudorum adhuc 
appeUantur confuctudincs , licct in fcriptis finc rctla- 
^ia:quiaRobcrrus dc Bobio,qui cas in lcriptoram rc* 
4egit,non habcbac facultarcm lcgts codcndr, vt pro- 
|)acur in prmcipto illius roluminis. &idco mirum n& 
<(UU adhuc confuccudines appcllantur: nam quaiido 
confuctudo c(l in fcriptis redada ai> co,qui non habe 
bat potcftatcm lrgiscondcnd.c, appcUatiK conliiccu- 
cio cti.im quod fucrir in fcripcuram radatfla. &ra- 
liocft, quiais poccft vnum ius in alccrum rautare» 
qui habcr potcftatcm ius iUiid condendi,Bar.in i.om- 
nespopiili, in j.(^.principali.tl!dc iuft.& iurc. & proba. 
tur in Llircm.$.li dcpluribus.ff.clcarbit. rradunt Do~ 
^orcs communitcr in Ldc quibus . £ dc lc^ib. qtiod 
fecus cft tn cafu nollro, cuin Iuri(conluitus>quiin 
fcriptis hocius Laccd^moniorum redcgit,Habcbac 
lcgis condcnd.r poccftatcm: & idco cum lit diucrfa ra 
tiojdcbcc cciamclIcdiucrladifpolicio,arg.l.quamuis. 
$.adigcrc. ff.de iurc pat. & LnaturaUicr . $.tuhil coin- 
munc. ({^de acquir.[>ollclL 
j Sccundomoucntur: nim vdabftincndi faculcas» 
qux primordialiterik Prxtorc inuenta fuic, ius prorto 
rium,& non ciuiic nuncupatur, Uccc dc coquimplu- 
rcslcgcsciuilcsid ius conBrmantes.mcntiuncm d- 
ciant, vt cft communis opinio, fccundum laCin Lvni» 
ca.C.quandonon pctcn.par.&itatencnc Alcx.&Imo 
Liinl.quilcp>atris.C.vndchbcri , Rom. in i.necclla- 
rijs.(f!dc acquir.hxrcd. & Imola iti Lvcncrc. ff. dc acq. 
harrcd. iia & iftud ius Laccd^inoniorum , cu pi imor- 
diaiiter (it cullictudinc introdudum , iicct in fcriptis 
fit rcdadutn,confuctudinariu nuncupari dcl>et.Huic 
rationi rcfpondcrur, quod ideo abftinendi ^cultas 
ius pra.-torium, & non ciuile nuncupatur,quia lcx rc- 
fcrt dif(K>fitioncni confuetucUnis, & eara non confir- 
mat dc nouo,& ci nihil addicnec minuiciquo in cafu 
conluctudolicccin fcripturalitrccLida, non deiinit 
cfic confuccudo , vt probarur in Lpofthumus.(r.de in- 
iullo,rupto,& irriro tcftam. vbi L)iuus Pius rcfcrcns, 
quoddiipolicum cracdciurcprxcorio,non iiumuut 
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iUud , vt dicatur dc iurc ciuili , cij ibi dccur bonorum 
pollcdio. quod (ccuscftin cafunoftro, cumpcrl.t. 
in qua lus Laccd^moniorum in (cripcis rcda^tu fuit , 
adciacur confuctudini iplius iuris Laccdcmoniorum, 

f)rouc intraprobaljo: crgo noncftmirum,li iusciui- 
enunaipari dcbet, arg.l.iusciuilc. ff.de iuft.&iure. 

Tcrcio moucntur, li in cafu noftro confuetudo iiu 
fcriptum diccrctur, &non conluctudo, lcqucrctur, 
quod fcriptumaUquid induccrct dcnouo: (cdccui- 
lcqucns cft fallum, quialcriprura (olum probatio- 
ncm indudt. L contrahicur . ll.dc pignor. Lcum rcs.fn 
dcprobatio.&l.iubemu$, veriiclcd ncaiiqua. Cde 
tcftam.crgo falfum cft ctiam antcccdcns . Huic ratio- 
ni rclpondctur, quod procccUr,quando rcilaCb cft in 
fcrtpcis ab eo, qui habcbac lcgis conckndz potcftat^ 
(cd umcn conlticcudini nihii (iiit additum, vcl dccra 
^m: namtuncvcrum cft,qu6d(cTipcum aliquidde 
nouo non inducit , fcd lcriprura folum probationcin 
fiicit.& idco adhuccofuctudoappcllarur .quod fccn» 
cftincaiu noftro, cumpcrLi.adcktur iuri Laccd{- 
monioru, quarc(cripturaaiiquid opcratur, arg.d.L 
iut ciuiic. Vci lccunilo rclpondctur.fatcndo quod (b- 
lafcriptura probationcm inducat, fcd tamennega- 
mus,qu6din propoHto, (i ifta(cripturaopcratur, vcil 
laconfuccudo dicarur ius fcriprum , quod pcr hoc in- 
ducaruraUquid nouipr.TCcrprobacionc, quiaiusfcri 
pcum, & conlucmdo non dincrunt in fubftantia,cuni 
ambo linc ius.$.conftar.In(lit.de iurc nar.Qcn. & ciui. 
non diftcruntctiam in potcncia, vc cxprchcproljatur 
in d.Ldc quibus . fcd folura diftcrunr teCpeCku proba- 
tionis , quia ius fcriptum ipfa (criDtura probacur . c.j . 
dcrenunc.lib.((. conliictudo vcroaliomodo probsf 
turXfed ea.(f de IL&c.j.dcconftic.in 6. 

Quarto & vlrim6 moucntur pcr tcx. in I.immo. ffi 
dclL Huicrcxtuircl'pondctur,qu6d textus nonvoic 
cUcere, qu6d l<:riptura tribucrct hoc, vt noncfficcre- 
turiuslcnptum, fcd quodconfuctudo eft tantiaii- 
thoriucis,vtnonindigcatl<n-ipcura,qucmadmodum 
Scnarufconfulca,plcbi(cita,& aii^ iuris (cripci (pccirs, 
quxdcbcntinlcriptis rcdigi , ad hoc vtexprcfsccon- 
liet populo iu dlcdecifum, immo tex.iftc probat to- 
tum oppolitum: nam cUcit fcripturam non dlc nccef 
/ariam ad probandam confuctudinem , quia vfu ipfo 
probatur.cigo ii lcriptur3authccicaprobaretur,cot»* 
liictudo dicerctur ius (criptum . 

EtcufupcrioropinionuUalcge, ncc rationepro» 
betur,cui commodc refpondcri non poffin ideo alto- 
ra cft opinio fupcriori cotraria, fcilicct quod ius iftud 
Laccd^moniorum confuctudinarium in fcriptisre- 
dad:um,de iurc fcripto cllc dici dcbcat , & iu tcncnc 
Dyn. Salyc. laT. Soci. R.iphacl Cuman. Albcr. & Rip» 
jncLLi. Salvxr.in Lli tcftamcnto .Ccod. & Ang.Arcr. 
in princ. Inll ic dc pupiL fubllitut. & moucntur ifti ex 
duobus pociiTtmum. 

PrJmo. Quocics vni iuri aiiquid additur, vcl dctr*. 
hicur «b altcro iurctunc illud ius, cui addirur, copre- 
hcditur fiib nominc iilius iuris, quod adcUcUt.Lius ci- 
uiicfrdc iulh&iurc. &(acit tcx.in i.;.$.(i quis (impli- 
citer. (Edc vcrli.oblig. fcd in cafu noftro ius riuilc (cti 
ptum addidit pupiiiari (ubftitutioni noua quandatn 
formam, vtpatctin d.Lt. nam iicctlHri(con(ultus in 
principiodicac, moribusfuiilcintrcKlu^um, quod 

libcris 
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Bbcris impuberibus pollct patcrteftamcntum face- 
icqui pcr lc non potcran t faccrc: tamen dcclarat Hc- 
bcrcintciligi, quando unpubercs funt in patris porc- 
ftatc, vt patct m vcrllcquod ira . crj;o ifia conructudo 
iu ris Laccd^ monionun,dc i u rc ci u 1 1 i fcripto dici cur, 
&nuncuparidcbct.Huicrationircrpondetur:namil- 
6 lud tantum.quod atiditur vcl dctrahitur vni -f iuri ab 
altcroiurc, comprchcnditur fub nomincilliiis mris, 
quod addidic: & totum ius quod additur vcl dctrahi- 
tur, non vcnitfubnominciuris, quodaddit vclde- 
craiiit, itaquodiliiusiuri<! efliciaiur, &abeodcno- 
aninationem capiat: £xempligratia,fcruituseildciu 
rcgcntium . $.iusautcm gentium, Inlhr. dciurc nac 
ecn.iS: citii. &: ilU (cruitus (kc modum captiuii.tci!> m 
Beliocondituicurab ipfoiuregentium.$.fcrui. Inflir. 
dciurc pcrfon. inodba iureciuili ilb fcruitus recipic 
addicamcncum,quia non folum (it pcr modum capti 
uiiatis, iedetiam 6tpcrmudum vciiditionis, qujdo 
fcilicetquisvcndiditfc ad prctium participandum, 
quimodusfuitadditus^iurcciuili.ii.pcn. Inliit.dcm 
reperfo. & taracn nulli dubium eft, q> fcruirus etiam 
dicitur dc iurc gcntium , quamuis huic iuri gcntium 
rcfpedu icruicucisaiurcciuili aliquid lir additum, 
vnde de iure ciuiii eit id, quod adt.ii t u m ell. d. feru i . 
& hoc eft, quod voluit diccrc tcx.in d.l.iusciuile.nam 
dumdicicquodquoiies .oliquidatidimus, vcldetrar 
himusiuncommuni,ei}icimusiusciuiic:vulci^niii« 
care.qucxi id quod additur vddetrahirur, eft iuris ci- 
uilis dil^)olirio, &i lic lus duilc, & non quod illud c6- 
niunc,&: iic ius naturaleefficiaturciuilc. &quo(i idx 
<it vcra intclligenti.^ex raentc Otcri) in rub. num. r i, 
Inihcdc iurc nac.gcn.& cuub.probacur pcr illum ccX- 
rum ibi,ciic quod lus duile cft, quod nequc in totum 
k naturoliiurc reccdit, ncquc in totum ei dcfcruit. <5c 
ratioiHiusdictiponituribipcr luriiconlulcum duin 
<Iicic.Itaquecumaliqujd addimus,vcl dctrahimusiu 
ri naturoli.ius ciuile eilicimus. & iic quando iusciui- 
lealiquid addic iuri nicur.-ili , cunc ci in tocuro nodo- 
ieruit, led in eo quoti addidit: quado vcro aliquid do* 
rrahit,tunc ia totum abipfo no tcccdit, fcd m eo tox»* 
tum,quoddctraxit. inodb i^cur,fi vcra cllctcommu 
nisintclligenria, fdlicet qikxiiilud ius natticaleedv- 
ccreturciuile,e(1ct impoflibilcqubd ius duile in ali- 

Jiuo diccrctur ei dclccuire, vcl ib co rcccdcrc, quia ip 
um nQnclIocni|tpnile,lede(]ece&!chimciuile. (lanr 
ceigiturboc intcliigcntia, qubd.illud nntum quod 
adaicur, vd dccrahicur ilc &.diiciacur iilius iuris, 
quododdic vcldecraiur iraliitu£ qubd S verumeil, 
<}ubdmcalunoitcoiu$duuc.fcriprum addat pupiL- 
larifubliitutiolii nouam funuaiut lilud tancum addi 
tuin c(lc:iurisduilis iixiph.(ltci(ki)cc,& non tota por 
pillaris(ub(iitutio, qux lurcLaced^tnonioruin&iic 
cai)(uctudincincroduClafuit. . 

Sccuixlb,&vltim6 mouentunflajn iicct quo ad La 
ccd^monios c(!cc Socius fubdituendi ex confuetudi- 
nc: camcn cum cllctrcdaduinlcgcm i i.tabuiarum 
4 Ronianis, elV^diptum, arg.$.lex , Inihcdeiure nat. 
gcnt.&duili, Veriimh.rcraiionon mulcum vrgcf, 
quia no cft vcra: nam glolla dum exponit in d.La.mo- 
ribu3,idcll: iure Laccdlf monioru, oun intellcxic,quod 
hscc coniueiudo fiiidct introducla apud L.accd9mo- 
nios,lcd ap ud Ronunos> iurc camcn Laccd^momo- 
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rum,ide(l eaaucloricarc & liccntia.quT crat apud La 
Ccd^mones^nam pro co accipicur ilLa vox, iurc, apud 
Ciccronem . Quarc iure iuo non iilc Ennius fmdos 
appcllat Pocra vultitaquc diccrc i;lolfa, quod hxc 
confuctiido iuit introdutliaapud Romaijosad (iinL- 
litudinem Laced^moniorum, qui icdicet Lac^dcmo 
ncs viueb.int confuctudinc, vtprobacurin$.&non 
ineleganccr,lnllit.dciurcnat.gcnt.&ciuili. 

Exprardidis patet vtranqucfcntcntiara diiputon- 
do dcfcndi pollc : ego verb vcl non rcccdo ab hac po- 
ftcriori opinionc, vcl luncconluctudincm apud Ro- 
manos ad (imilitudinem Loccdfmoniorum introda 
dbm clfcdiccrcm, quam probo hac raiionc . 

Harcconfuctudo ("ublhtucdi fuit introdudla apud 
Romanos, ad iimilitudinem Laccd^moniorum , vc 
probaturind.Li. pondcrando illud vcrbum, mori- 
bus. nainquandolcxloqiiirur ilinplicitcr diccndo, 
moribus, nonadic^aUquoloco, dcbct intclligide 
iurcciuili icripco, fiindatoin borusmoribus.l.more 
ciuitati&.H.dcacquir.Iia-rcd. &raciocll, quiaquando 
fumus in dubio proptcr excellcntiam dcbcmus intct< 
ligcrc dcmoribus Romanorum, arg.$.("cd quotics, 
Inftit.dc iurc nat.gcn.& ciuili. cum lurc ciuili (cripto 
lurc coniuecudo fubdiruendt fuchc inrrodu<:^, idco 
codera iure ciuili pubcrtatc finirur pupillarc tcfta- 
mentum.I.cx faclo.irde vulg.&pupil.lubltic. 

Prxtercadaco,qubdhxc conluetudo iurc Laccd^ 
moniorum, &non iurcRomanorum fucritinrrodu- 
(hi: tamcn dc iurc lcripce cllcdiccrcdcbanus. & ra- 
tioe{l,auiaius fcriptum, &confuetudo non difie- 
runt in (ub(lantia,cum ambo (Int ius.$.con(lat,Initic. 
dc iure nat. gcnc. &ciuih . non diiTcrunt ncque inpo- 
^cntia,vt probatur in dXde quibus. icd foium in icrir 
ptura,auia ius fcripnim ipia icriptura probaiur.c.j.de 
rcnun.lib.(>.coniuctudo verb probationcm rcquiriu 
Ucd ca.(fidc lcgib. & cj.de con(lit.in 6. ii ei^o nodii^- 
fcrunt,niii in icriptura: &confuetudo pcr iubcntem 
potclbitcm Icgis codcndr in (cripruram rcdada (uit, 
crgo ipiactiam (criptura probatur, & ius fcriptum 
ctiam nuncupan dcoct.idco confuctudo pupillaritcr 
iubllitue.idi cumpcr lurifcbiultuminicriptis litio- 
dadU* ius (criptum etiamappdlari dcbcr. (Zonfirma- 
tur lurc ratio , dcnonunatio lcmper fumidcbcrino- 
bihori,& iforma.l.Iuii.inus.$.quantum> ad cxiubco. 
&hinccft, <{ubdlicct(bpuiationon (Ic niii padlutif. 
1. 1. $. adeo. (T. de pi£k. tamcn cx quo itrs ciuilc huic pa- 
(ko focmamadhibuit, vtprol>acuran princ.lnlbt.dc 
verb^oblig. aiureciuili iixciiipulatio incro<.luCladi- 
citur. $.decon/lituta, Inlht.dc adionib.l.j. (T!Ioca.& 
PocLiurul).cxtradc vcrb.oblig. (cdius ciuilclcnptw 
odinbuit pupillari (ubihtuciom nouom formain,yC 
probacur in.d.l.2.& in d.l.ex faclo.crgo pupilian^ 
lubtiitutiodeiurcciuiliicripto dici dcbet. 

Ethuiusqucihonis vtiliras ed, quiaaliquandoius 
coniucttidmarium , c(]librtius, quiim iiis communc 
icripcum, Uar.in Lviros. C.dcdiucrfotiiclib. i z. vbi 
ringuLiriccr nocat , qubdd per (lacuta dcrogaturiu- 
riidichoni aliqnorumiudiciun (implicitcr, non vi- 
dcturaufcrri iuri(diChoacqui(itaconluctudinc, fed 
folumiurc communi . i .".^ 

Haccpupillarisliiblhturio, tcumnciuris Ibriptt, 
an cx iucu ngo rc, an vcrb cxhununitatc, & gratia lic 

introducla. 
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introtluAa, viilrnd im cft . &:Iiccr nart.Alcx.Ial'&4lij 
Dod.communitci inLlumunitatis,C.dcimpubcr.& 
ftlijs rubfUt.eam ex iuns rigorc introduifVam dlc aiHr 
men t,tamcn omill.i dilputationc, cgo tenco vna cum 
rolitom tract. (ubflit.in matcria pupillaris lublhtu» 
tionis, pupillnrem fubllitutioncm non cx iuris rigo- 
re, fcd cx numanitatc, &gratiaintrodudamclIc: & 
probohac raiionc. quodcontraiuru rcgulas conce- 
ditorex tpeculi gratia, humanitatcfSfpriuilcgio, & 
non cxiuris rigorcconccdidicitur.!.pcrcgrc.$.quxll- 
rum.^r.dcacquir.poil. l.iullo.Si.nondum. tf^e v-iiicap. 
&hinceftqu6dcum milites poftinr contra iuris re- 
gulas tcftan , vt Inftit.dc milit.tellam.in prin. fpcciati 
priuilcgio & cis conccllum dicitur.l.ti.$.his itaque.C. 
dc inomc. tcftam. (cd pupiUahs fubftitutioeftintro» 
dudia contra rcgubs iuris communis, quia lcx permi 
ii t, quod patcr pofli t faccrc teftamcntum pro nlio pu 
pillo, ilUfubftitucndo pupilbriter, quzlubftitutio 
pupiil.iris dl tcftamctum pupilli . I.patris & fili j. ffde 
vulc;.&pupil.(abftii. &ricin hoccalu facho tcltamcn 
ti dcpendct cx alieno ar bittio , contra. I. j. ftide teftam. 
&lcxpenTiirfit,qutxl pater poftlt hlio pupilLritcr 
/ubftitucrcquccunquc actrancum , & matrcm cxdu- 
(lcre,quod iprefilius non ponct.lPapinianus.$.rcd ne 
iinpuberu.ft.dc inoflic.tcftam. & cli pitcr, dc teftam. 
in 6. ErgopupiUanslubftitutio noncxrigore,rcda; 
j>nuUcgio,humamute& gratia, coucdliifiiu. 

' 1 Statutnm yet amfuttudo^n inducere fojjit rt CdftAt^ 

r'u yolunijs yjteat . 
A Cmfueiudo comra fubflantiam affut mtroduQa , tsn. 

f Mam irrationabilis ,non yjttt . 
3 Confuetudoinduiens aliquid contra bonos morrs , no» 

tentt.dtcUratur,num.^^ 5. 
5 IntelUClus ad c.non efl obli^atorium,de regJur.lib. 6. 
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I :. 

Vpra vifum ftiit, pupillarem fubftitutio- 
ncmconfucttidineintrodudtam fuillc, 
cx quo frquiiur valcre conluetudinem » 
qu6dahcr alteri tcftamentxim condcre 
polTir, %t vidcnuts in pupiliari fubftitu- 
I tionc: t&.'idcoquarritur,anncrrtnrurum velconfuc- 
tudincm poftir induci , qiiod valratcapratoria volurt 
tas, vr altcr pro al tcro teftctur. & i n hoc du.T fun i pn n 
cipalcs DoCtorum opiniones : C^iiirum prim.i eft, q» 
ctiam pcrllatutum vcl conliictiidincm indiici poftit, 
quodcaptatoriavoiuntasvatcat. quamopmionem 10 
nct Arer.ind 1.1. qucmibifcquiturlaf &tnoucntur 
ifti cx duabm ranonibus . 
X Primot conliict^ido contra fubftantiam a^is in- 
trodiidhi, tanq(iamirrarionabili$,nd valct.c.i.ciccon 
fuet.lib.(>.(cd talis conliicriido,qu6d c.iptacona volii- 
tasTalcar,cft contra tdUmcnti lubftantiam : nam re- 
ftamcntumcft voluntatis noftrx uilhi lentcntia. I.j. 
ff.dc tcllam. crgo tanquam irrationabiiis.non renet . 
Huic rationi rclpondcpr cx roente Socini: nam hcct 
rcrtatorcommittatdifpolirioncm voiuntacialreriiM, 
dcdaracjo taincn voIuniaci<»dlius|u'oc;:(lic e:: voiutto 
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tatc teftatoris: Sc quiccj^uid conlequitur vocatus ab il- 
loccrrio, dicitur conlcquiitcltitorc&non abillo» 
vt eft tcxtus noiabilis in Lvnum cx familia . ii Falci- 
diajr.dc lci». 1.& fic hoc modo conlidcrando vcrifica- 
rurcllcntia tcftamcnti ctiam in captatoria volunratc. 
j Sccund6,& vltimomoucntur.tconfuccudo inda 
cens aliquid contra bonos mores.no rcnct:quiaquan 
do aliquid rcprobatur,qu6d lit contra bo nos morcs, 
non poteft induccre confuctudinem , Bar.in Lomnes 

fiopuh.in ^.q.prin.fF.dc iuft.&iure. fcd captatoria vo 
Lintas&diipolitio, cft contra bonos more$,&ideo 
cft rcprobata,quia eft dcccptoria, & confequentcr r©- 
pugnac moribusbonis.Lcaptatori.is, cumLlcq. ft.de 
nirctiinftit. Ergoconliictudoindnccns,qu6dcaptar 
toria voluntos teneat,non valct,&attendi non debec 

4 Vcnim & huic rarioni rcfpodctur: t nam inaior pro- 
politio d\ vcra, quandoaliquidcft contra bonos mo 
rcs ciuilcs, vr notat Fedcr.in conf.i 40. pundhisquJD- 
ftionis. nam tunc confuctudo tcnet . & ratio eft , quia 
licct ius ctuilc Romanorii iinprobet captatoria volii- 
tatcm, reputansiudicansquciilamellecontra bonos 
mores,tamcn aliud ius ciuilc, liuc faiptum,fiue con- 
fuctudinarium, potcftiliam rcputarcnun clle deco* 
ptoriam & capriofam: & ad validiratnTi huius confue 
tudinis nihil alsud dcfidcratur, nifi quod poruerit ha 
berealiqucmno inhoncftumhncm, arg.Lprofpcxic, 
in prin.ftlqui & a quib.&c.eritaut Iex.4xliftin.& hinc 
eft, qu6d ftatuto vcl confueiudine approbante , valct 

edum de fucccdcndo,BaLin Lcum Archimcdorani. 
vtinpoftcirieg. 

5 Prxterea rcfpondemr . t maior propofitio proc^ 
di t , quando conluctudo aliquid inducit coaa oonos 
moresde iure canonico . & iia intclligitur rextusin 
c.non cftobligatorium,dcreg.iur.lib.<;.fccus,quido 
inducitaliquidcontra bonos raorcsdciurcciuili. ita 
tenct Pau dc Caft. in Lpada , qux contra . CdepaA. 
fcdquodcaptatotia volunias tcneat, non dtcontra 
bonos roorcs dc- iurecanonico , cum non fit indudh- 
-uapcccati: &quiaaimccclcfialiT mater iuftici«,& 
bonorum monim.c.j. dc alicn.fcu.in vfibus fciid.non 
admilillct cam in lul fauorem, prout lamen admillc 
cxum tibi.de teftain.im6ncqucetiam eftconnabo- 
nos morcs ctuiles : nam non cft crctlcndum.quod ius 
gcntium&ciuilcantcScnatuiconrulcu Libonununi 
npprobaftetcaptacoriasvoluntatc«, fi fwiflcnrcontra 
bonosmorcs, arg.tcx.inl.inc-mincriiit . Cvndevi. Sc 
idco non eft mirum,li talisconluctudo tcnet & N-alct, 
«")£tcum fuperior opinio nuUa rationcprobctur,cai 
commodc rclponden non poftii , idco aitcra eft opi- 
nioftipcriori contrana, lcilicct, qu6d ralisconluctu- 
do reneat.& lunc fententia tcneni Alcx.Sod.Rjpa,& 
ImoLiind.I.i. Ang.&Imolain l.cjpcatorias.lf.dc ha;- 
1 cd . i n ft i I. & A I cx.Dcc.& aii j com m u n itcr in Ixaptaco 
xias . Cde t eftam. milit. & hxc dl comntunis & rece- 
pta Scribcncium fentcntia , quam ctiam tcncnt Poiic 
in craCt llibli in materia pupiliaris fublhcucionis , in 
•} .qaxfiro.& Fernan.Vafq.in tratl.dc fuccdLprogreA 
fu,hb.i.$.i 3.num.i4.& i5.&Ruin.incon(Ixi.lib.z. 
&mouenturifti 

Per tcxJn d.Lcaptarciria$.ff de hTred.inftituciupet 
qucm tcxtum probaturpcrScnacuIconlultum LiDo- 
ounuiti fuillc caputurias voliiuics rcprobatas,^iix 
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ii^ fccrrtum alicn? volunratis cofcruntiir.ergo fcqui- 
tur,(j)Contrario Scnattifcunfulto iurc Aatuto.fcu c6- 
(uctudincapprobari polliint, arg.Lniiiii tam narura- 
le.fF.(lcrcg.uir. Conlirinatur h;cc rario: na capcaroria 
voluntas dicitur non ob id,quod caprionc,(ioli:,mcn 
<{acium, fraudcni,machinationc,aut votum capt.id.E 
mortis certum 8c induhitatum contincar. (illactiam 
liomini aut Icgi nora clTc potcft,} fcd idco dicitur qd 
talis conuentio, aii t difpolicio habct parata occalionc 
captandi.lraudandi.dcciptcndi, vcl ctiam nccem altc 
riuspcrpctrandi.icddubium nuUum ell, quin ifla; fi- 
rillrxlulpitiones .icprxfumptioncs inrrodudlxiinr 
iure polinuo contra prarruniptionc iuris naturi.qu^ 
eftnemmcmatuprxlumi.arg.l.mcritb, inpnn.(f.pro 
ibc.cr^o nulii ct dubiii dlc dcbct,quin aiio lurc ciuili 
Aatu(o,fcu confucrudinc tolcsprxfumptioncsiini. 
ftrx,acfuipirioncstolii poflinr, arg.$.lcdnaruralia, 
cum limilib.lni^ir.de iurc nat.gent.&ciuiii . 

Coniprobatur hxc ratio hacaliacolidcratione.Ca 
ptatoria voiuntas idco dt rcprobata , quia ad fccrctij 
aiicn.r volutatisdcfcrtur.d.l.cipntorias. nam vltima 
voluntas per fc hrma cilc oporrcr, non cx alicno arbi- 
tnopcndcrc.l.illainftirutio.ft!dehxrcd.inlhr. fcd h^c 
difpolitio, 9» vltima voluntas ex alicno arbitrio dcjK- 
dcrc nondcbeac, eft iurispoiiriui: &hinc eft^talis 
difpolitiolocumnon habcr fauorepixcaufx.c cum 
tibi,cxtra de teftam. & llmihtcr locu non haber fauo» 
rclibcrtatis.Lfidcicommiiraria. fTdc fidcicom.iibcrr. 
& hinc ctiam eft, patrcm pro filio pupilio rcftamcnrii 
/accrc poiTe.d.1.1. crgo rolis diipolirio captatoriacon 
tr.irioiurecomprobari potdbquianiiul tam natura- 
]eeft,quam vnumquodq;«o mododilIoiui,quocoiii 
gatumfuit.c.omnisres,cxtiadercgaur. &l.miiil uin 
naruralcftlde reg.iur. 

Etcum hac opinione ego pertraniecqua; vlrra 
«^iiodlitcommunis, cftctiam inpuncioiunsvcrior, 
&idcoin iudicando&: coa/iulcndoabca nuilopacto 
eftrccedeodum. 

SFMMjtKtyM. 

1 Tupillarls fiibflitHtio, ifuarr fit introduBa . 

2 "PupiUjrls fubfiitiitio,diciiur pupilii teftamentum . 

3 Tefljmenmm pjtttniim & pupUarc , an ftt proprid 

vnnm trfijmeirtum. 

4 Vtipillus^jn ititrflaiusproprif mori dicatur. 

5 JnteUeffus jd !.]. tf.de fuis & lept.hxred. 

€ StMtt fiitnto,tiUnd ft filius mortatwr intefUtus ,feu ab 
inteflato,non fuccedat ei mater.aH filius pupiUus fine 
pupiUuri fubftitutione deccdens comprehendjtMrfub 
hoc ftatuio, adeo ijuid mater excluditMr, cumfuis 
declarattonibMs.nu. i 5. 1 6. 1 7. 1 8. i 9.20.6" 2i. 

7 StatutumflrlQviaterpretaridebet. 

8 Stittutum loquens in cjfu vcro,non extenditur ad cafum 

fiGum./fund d^cljrjrur,num.g, 
10 1« correllortfs ncn efl licita extenfio, etiam ex maior'!. 
tate ratioms , 

II Extenfionon permittituriacafibHS,inifu'ibusdiuerfa 
efl rjtio , 

1 s yfkscomunisprxualetpropriit verborii Cigmficationi, 
H yfuscnmmunis, dequa iKTiiconfuitus pdim f.iCit,allc» 
■ didtbet eiiam tn mater'ia faciali ^ corrcQorta. 




1 4 lUi.qui habentur pro tati,an eenfeaHturtales,quo ad tt 
ttiam,quA funt de lure fpeciali . 

C A P. HL 

Varctfitintrodudahxc ptipillarisflib. 
ftitutio,e\ menfcDoclorum dicas.cam 
in fatiorctn ipfius pupilii inrrodu«^am 
ftiifte, ccx.cft in l.fi pupiilus.ftide acquir. 
h.rrcd. nii ctim fit in ca xcace,in qua fibi 
tcftamentum faceic nequeat. Lqua {rarc.frde ceftam. 
cum in illaxcatcndciat fibicdfiilere, ideoi-ecurricur 
ad patcrnum confiliu,qui bcnc fiiioprouidcrc defide 
rat. nuilus.njflcilus vincitpatcmum.Lfi.C.dccurari 
fur.& vtili tas & fjuor tmpubcris confiftit in co,quod 
cxpcdit vnicuiq; cum teftainctodcLcderc. I.quia.ffdc 
intcrro^ jdL& $.). Inft.quib no eft ptrmif fac.tcftam. 
quod aclco vcrii cft, vrconrra bonos morcs cllirinfclli 
gamr , homini fan.r mcntis aufcrrcliluTa tcflamcnti 
hicuItatcm.l.ftipulatio hocmodocoa-pra. ffdcverb. 
obi.facit.i.j.C.dc ficrof cccle.Ttem exjwdir pupillo, 
(iar fibi pupillaris (ubftirurio pp rurclam corporis iiii 
arg.cex.in$.finaiirfiirmidololiis , Inft.de pupil. liibft. 
1 &nxctpupiIiari$fubftirutiodicicurpupiIii ccftmf. 
3 igitur, Iiift.dc pupil.fubft. f fcd .m celiamcrum patcr- 
num &pupiiiarc,(irpropric vnum ccllamcnrij.prima 
facic vidcbarurdiccndum,q» fic,primo pcr ccx.in d.f. 
igicur,induccndoip(iim in vcrbisiliis, Aurccrtcvnu 
telTamentum cft duarum cau(arnm. idcft duarum hx 
rcdirarum. nam vcrbum,cft,&cius natura,cftponcrc 
proprictarcrci, vt parercxomnibusdiiTinitionibus, 
qux fiunt pcr vcrbu.cft : &cx ipfis lumirurproprictas 
vcrbonim, vt pcr Ikr.in I.ocs populi, in i .q.^>.q.prin. 
in fi.fl".dcinft.& iurc. facirquoddocet Bar.in Lh mari 
tus.$.icxIuli3.ft!dcadulr.Sccund6&vItim6probatur 
pcr tcx.inLi.in f prius.freod.ibi.n.conftac,vnumelIc 
tcftamcntum . Contrarium tiS probarc^idcturrcx.in 
Lparris&hii|.ftidc vuig.&pupiUubft ibi.n.probatur 
tcftaraetum pacris & iilij pro vno haberi: nam verbu , 
lubctur, dcnorat impropricrarem . igitur indicar illc 
texrus , imprupric lic vnum : aliud cft. n.cllc raiom , 
aliud habcri pro tali.Lmercis. ff.de verb.fign. & noraC 
Bar.in d.$.lcx lulia. Ego tcnco rcftm ciuiic&pupilla- 
rcvnicumcllcteftm.quod prol>arurpertcx.inaf igi 
cur,in prin.dum dicit, Duo quodammodo funt tefta* 
nicnra: altcru p.atris,altcrri fiiij.ranquam fiipfcfiliiis 
libiiixrcdcinliicuillct: naindidio, quodamodo.im- 
proprictatem dcnotat.Lfi mcin vacuam, cumgl.fKde 
acq.polfcrgo pMpillaris fiibftirorio, & patcrnum rcfta 
mcntum non (iint duo tcftamcnta. Et facir cr hxc r.i- 
tio:nam rdpeclu fubftantix,quiddiratis,clTcnrix,exi- 
iTcntix.&form^.vnicumdicitur tclTm,cum ab vnico 
tdTatorc contici atu r & vn ica ("olcn n iracc fcd cu ex iu- 
ris pcrmiftione patcr in co ceftamenco pro filio pupil 
lo tcftari pofltr pnpiibrc (iibftoncm conficicdo, idco 
df vnicum rcftifi diiarutn h.rrcditatu.i. patris & hlij . 
& hi nc eft, 9» dr vnu rc(]>c<51u caul^ cfticictis,hoc eft cc 
(iacoris,qui cft vnus. itcdr vnii rcfpecTu caiif^ forma- 
lis, quia vna iblciiiras (iiificir pro par crnu & pupiilari 
tdt6.d.l.patris &fiii). isc df vnum rc("pc<;lu (ublilTen- 
tix.quianon jiotcftfubfilTercpupillarc, fiparcrnum 
noQ tcnucrii.ji.Ubcris, Inftit.dcpupiL('ub(lit.likx.& 
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l.fed fi plurcs. f fi exailcJteod. item cticirur vnum rc- 
fpcdu iuris accrcfccndi , quod liabct ita lociun, licut 
habctlocum vnocondito tcftamcnto.l.quipatri. iF, 
dcacquir. hxrcd.&rhinccft,quod habita conlidcra- 
tioncac{lu.TC({itaic<i,(licunturdua tcftamcnta, quia 
dux funt h^crcdiiatcspatrij & hh;.<i$,iglcur.Itc dicu- 
nir duo,quiaduobus prouidctur dc hxndcparri fci- 
hcct& filio. & idco dicunturctiam duo rationcfocul 
tatis rcpudiand.T hxrcditaris.I.li filius qui parri. ffdc 
vulg.& pupil.fubrtit. &cum duobus tcmporibus con 
fici poflint.l.li quis cum.$. fi.fficod.idco ctiam dicutur 
duo tclhmcnta.Hx quibu5omnibuspatct,qu6dhabt 
uconfidcrationcadcllcntiam, proprictatcm, quid- 
ditatcm, fubftanciam, & formam tclVamcnti,dicitur 
vnicum tcftamcntum : fcd liabita confidcrationc ad 
hxrcditatcs &:ad caulas tcftamcnti,&adca qu.T3b 
ipfisdependcnt.dicunturduo idtuncnta: fcu mdius 
loquendo, dicitur vnicum rcft,uncntum duarum cau 
iarum , idcft duarum lurrcditatiim . & hoc cft , quod 
dicjt tcx.in d.J.igituf .dcclarando lianc concluho- 
ncm,cum qua cgo pcrtranfco . 

luxta hoc qu^fitum qua:ritar,an pupillus, qiundo 
fincpupillari fubftitutiorie dcccdit, intcftatus mori 
dicatur.' Et pro rcfolutionc omnium corum.qux cir- 
cahancquxftionemdicunturaDoifloribus, dux rc- 
folucndx tunt condulioncs: & prima cft.an pupillus 
intcrtatus proprid mori dicatur: fccunda cft, ftantcfta 
lutOjquuil li Hlius moriatur intdlatus, fcu ab intcfta- 
to,non fuccedat ci mater, an fiUus pupillus lincpupil 
lari fiibftitutionc dcccdcns comprchc-ndatur fub hoc 
ibtuto,adco qmxi mator cxcludatur i 

Circaprimam coclu/ioncm, cgo reperio duas opi- 
nioncs , f quarum prima cft pupillu inteftatum pro- 
pncdici. quamopinioncmtcnctPoht.in tracJ.fub(t 
ijinuteriapupillarisfubfticuiionis,in4.quxfito,que 
fcquimr Marcus Antonius Nattain addkionibus .id 
confiha Alcxandri,mconf 1 1 j.in i.vol.&mouentur 
per nonnulias lcgcs , idcft pcrl.i.C.dcimpub. &.ilijs 
fubft.pcr I.Liiaiis.fTdc vulg.&pup.fubft. pcr l.i.jli.im- 
pubcrcm.ff".adTcrtuLpcrl.patcrhliam.sj.li. rt;.ui lcg. 
Falcid.pcr prin.Inllit.de hxred.quxabintdtdcfi.r.& 
pcrLfi. in vcrffi verA maritus.rtimii pccaiic.tut.vclcu- 
rat.pcrquaslegcs probatur.pupilluin dcccdcrc ciiani 
' intdlatum . His Icgibus Si limihbus,qu.T facihtcr in* 
duci pollcnt pto hacopinionc rcfpodctur, q> lavr pu» 
pillus appcUctur intcftatus: tn id cft ycru laigo tiim» 
pro vocai3ulo,& impropric, & non propnc.ci intdb 
nis illcpropricdicatur, qui cu tcftm faccrc polld.no 
cft tdtatus, vt pfobaturinI.;.lf.dcfuis&lcgit.h«rcd. 

Sccund6,& vltimo mouentur . Inteftatus fm pro» 
prictatcm & fignificationem vocabuh , lignificat fino 
tcftamcro,cum prxpofitio,in,lignihcct Imc: & liabet 
folum vim ncgandi,&n6 pauandi,vtcftin co verbo, 
inoculatus . dicam.n.lapidcm inoculatum,non tii c^- 
cum:dicam tnfcnlibilem,non tn ftupiduin:dicam vir 
einem innuptam,& pucllam innuptara, no tii vidiia . 
fed pupillus diciturdccedcrcfinc tdhmeto, fccundu 
Imo.& Alcx.in l.Ccturio.ft,dc vulg.&pup. FuIg.Alcx. 
inl.gencralitcr.C.deinftit,&fubl][it.lubcondit.lac.& 
Roman lan tdtuncto.Cdc tcftam,mjlit.& probatur 
ind.l.gcneraliter.crgodiciturdcccdcrcintcftatus.Cf 
icrum & huic rationi rcfpodcas : nam Ucct inteftatus 
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fignificct, qnquisdcccditfinc tcftamcto, ramen no« 
lolum habct vim ncgandi illud vcrbum,lcd tt lignifi- 
cat priuationem xStas teftidi , & propric polirioneni 
pocentLT : nam verbum iftud , mtcftatus, rcfcrtiir ad 
perlbnam morictis: qua de rc pr.Tl iipponi t potcn tia , 
ccrtum eft intcftatii hgnificarc non tcftatum : igitur 
nccdlccftpor!-! • ' : *.indi prxfupponcrc, cu priuar 
tio liabitum pr ..it.l.dcccm.ftdc vcrb.oblig.flj 

hinccft, q. tcx.ind.l.j.dicif,q>intcftati iUi propncajv 
pcllantur.qui cum poftint tcftm facere,non limt tcft» 
ti. &hinccft,qj tex.inLintdtatus.fflde vctb.lig.dicif, 
q> inteftatus non rantum cft qui tcftamcntum non ft 
at.fcd ct cuius cx tcftamcnto h^rcditas adita non eft. 
& hinc ctia cft, q> in prin.Inft.dc hxrcd.quxab inidl. 
defer.textusdicit, intcftatusdcccditquiautomnino 
icftm non fccit,aut no iure fecit: aut id quod fcccrat, 
ruptu irritumvc fiidu eft:aut fi ex co ncmo li.Trcs cxti 
ccrit:cxquibus uiribus apertcconftat,verbu iftud, in- 
tcftatus,cii rcfcraturad pcrloni moricntis,prxfuppo 
ncrc potcntia tcftandi:& fic no Iblum haberc vim ne- 
gancu , fcd ct ligniHcarc priuationcm achis tcu idi, & 
propricpofitioncm potcnti.T.qu^ potcntia nun c.\dit 
tn pupiUo , ergo propric non poteft dici intcfiatus. 

Et cum hxc opinio no fubfiltit,idco altcra cft opi- 
nio fupcrion contraria.lciiicct q> pupilluspropric no 
dicarur intcftatu$,fed intcftabilis.qua opiniuncm tc- 
nent liar.in l.j.rt.dc fuis & Icgir.lixrcd. gl.in l.cum an- 
nquionbus.Cdciurcdclib.Alcx.&Uec.in I.ge:K-rali- 
tCT.Cdcinftit.& ful>ftit.Fabcr,Por.Bart.Baicj.& Arcr. 
in prin.lnltdelixrcd.quxabintcft.dcfcr. Abx.ui con 
lH.i I f.in 2.voLDcc.inconl.4(J6.&Marian.Six:.iun, 
inconf. ij.inj.voL&cftcommunis & rcceptaScti» 
bcndum fententia, quara tcncnt infiniti ah) Doct.in- 
frainfcaindaconclulioncallcgandij&raoucturifti. 

Prim6pcr tcs.in d.Lj. qui in tcrminis probar hanc 
j conclulioncm .f Nec obftat fi fccundum Poliram re^ 
fpondoQdodixcris,qu6djlIudvcrbura non ptopric 
intdligimr.idcft fupcrriiie,quia h,Tcinterpretatio eft 
diuinatiui, & contra proprictatc vocabnli.a qua non 
cft rcccdenduni.l.noD ahtcr. ffldc lcg. j. Nccobil3t,(i 
dcnuodixcris, vcrbii illud non propric intcIUgi, idcft 
non appropriatcifeunonfpecialitcr, ncc pcailiari- 
tcr : quia vcrbum,inteftatus,non tantum intra pupil- 
laria dcccdcnti, 1«! ct«duIto, &gcncrahter cuicunq; 
pcrfon.r,liucfinctcftameto,vcIcu tcftamcnto,lal in- 
uaIidodcccdcnti,competit.d.Lintcftatus.fpccjaIiter 
ergo & appropriatc lcu pcculiaritcr dicetur popiUus , 
& limilis pcrfona intcrtabilis . no tii idco mmusdici- 
tur jntdlatus.quia jntcftabihs,& mtdtaius, non diffc 
runt,nifi ficutlpecics&gcnus . E«;opupillus tapro- 
pric df inteftarus , quam propric fpccics in gcncre in- 
cIuduriir.Riidco,qii tcxan d.Lj.dicit n6propric,iHtel 
hgitur vcrc.no propric, & no appropriatc, cu ifta vcr- 
baintcrfcdift'crant,&Jndubio non cft .iproprictate 
vcrboru rcccdcndii. d.I.non aUter.ncc vcai dt pupHu 

Eropric intcftatii dicere:contrariij.n.probarur taiT» iti 
.icd.l.j. quimd.Lintcrtirus. pcniu.i: vcrlu conftat 
hoc vcrbum potcntii td^andi prilupponcrc,cum re- 
firraturadpcrlbnam moricntis, quiteftmfiiccre po- 
tcrat:&idcoaim non fedt,propricjnfdlatusdtXcde 
redf, q potcntia teftandi non clt in pupiilo,quade re 
propric inceftatus appcUari non potcft. ncc veruin cft 

intcftabilctn 
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intcftabilcni diffcrrcab hoc vocabuIo,inrc(iatiTm,vti 
fpccics & gcnus, quia ncgamus intcdatum , idcft lioc 
vcrbumdlc^cmishabita conlidcratione adintcila» 
bilcm,cumlnu<j>«:icsrcparatar,&:hocvcrbum,inte- 
ibtum, no lignincat c(iain,c]ii quis dcccdi t iinc tcfta- 
mcntcsquia lUudfaccrcnon potcrar,proutprobatur 
tn d.l.j.tam in prin.quain in iilis vcrbis, planc, qui te- 
(lari non potuit.propric non cfl intclbitus,puta impu 
bcs,rariorus,vcl cui Donis intcrdidlii cd.lcd hos quo- 
^ucpro intcllatisaccipcrcdcl>cmus: naaliud dtclle 
talc,aliud iubcri pro tali.l.mcrcis.trdc vetb.iignir.cr- 
go fi pupillus habetur pro iutellato, non eflproprica 
velnondiciturpropricdcccdcre intcflatus: &conli- 
dcrandacfl (;cminaiioillius verbi , non propric,qat 
enixam lurirconiulti mentcm dcclarat , arg.Lbalilla . 
fT.ad Trcbcl. & ccrte iHe textus optimc, non cautlbn- 
do vcrba,probat hancconclufionem. 

Secunao & vldmo mouctur per tc.Y.in quis 
decdlcrit. iT.vndc lcgit. qui tcxtus ctiam probat hanc 
conclufionem^aquanon cildirccdcnduin, ncciniu- 
dicando, ncc in c61u!endo,& cij eacgo pertranrco,& 
pupilluspropricintcilabiUsdf, proutprobat tcx.inL 
li is,cui.$.ti.(r.dc tcllam.& raiioditTcrctifcil, quia I19C 
«lidio, intc{labihs,cil noincn lignilicans impotcntia, 
VI intcftabiUs.i.tellari no valcns . Icd ifte tcrminus,in- 
tellatus, dl parricipium dcnotaspriuationem adhis, 
& przfupponens politionem eius, vt intdlatus, iddl 
non idlatus.quia nonfecittellamctum: 8c idcocum 
potcntia tdlandi in pupiUis adhi non fit,idco nondi- 
cuntur proprie , fcd impropricintcllati . 

Circa fccundam conclulioncra, fcgo rcpctio duas 
addlcprincipalcs Do(iloruopiniones: qu.iru pi ima 
dt, <^ Iratutum dcfcrcns fjcceHioncm ad .ignatos vcl 
adecdcfiam,aut ccttasquafcunq; pcrfonas,li quisin- 
cellatus dccdlcrit, no habet locu in fuccdTionc impa 
bcri5,furioli,vcl alrerius, qui non habet tcftamcii fa- 
dbuncm acltu.im, & unto magis ad cxclultoncm rru 
ths.nuam opinioncm tcncnt BaLm cj.num.^.dc fuc- 
cdl ifcu. in viib.feud. Inft.dc hrrcd. qua; ab intcft.dc- 
/cr.in princvbi cti.i loan.Fab.Ang.Arct.Ioan.dc Pbt. 
£^Chriftoph Por.iSi:idcmQal.inconni x. incof (41. 
& in conf 47 ; . Ub. j . & in conf j ) Ub.4. Albcric.in 
j.prte ftatutorum. q.44. Ang.in conf 1 j. ftatutu ex- 
cludcns, Fulgof.inconl'48.quidamP.inconf.i^5.ia 
qu.rftioiic.nu.;. Imola in LCetutio,coL i o.fr.de vulg. 
in cxum iibi,coLli.dc tcftam.Signor.inconf <>.Titius 
infanti,& in odf. 1 o i .Fadum (ic fe habet, Alcx.in Lgc- 
ncraUter,inprin.C.dcinft.&fubltinconl.i i j.Ub.z. 
inconf7«).& i j8.Ub.d.&inconf i ;j.Ub.7.vbialIc- 
rithancdicmagiscommuncm opinioncm, &abea 
in iudicando non dlc rccedcndum, Dccin conf 4(>6. 
in conf /7 j .&in conf <» 1 7. Cur.iun.in conf i j 4.G0 
zad.inconf. j Pct.dcBclIapcr.pioutcum rcfert Bar. 
ind.Li.dcfuis &Iegit.&idcm Pct.in Lintcftato.lF.do 
lcgir.tutor. vbi ctiam tcnucrunt Kaya.Cyn. & NicoL 
dc Ncap.Cyn.in 1. i.Cqui tcftain.facpoir GuilicLde 
Ciin.in I Cqu mdo Imper. intcr pupil. & vid. loan. 
dc Amcl.in quodam fuo conf fuper quibus conlulcs , 
&c.inferto intcr conliUa Baldi , num. i j i .Ub.4. Aul;, 
in Lin tcftamcnto . Cdc miUt. tcftam. & in L 1. Cdc 
impab.& alijs fubft. diccns , qiiod itaconfuluit &do- 
teriniiuuit loiumCoUegiainPcruilnuin. Fulgofia 



ii.lin tcftaincnto,&inl.cumantiquioribus.Cdciure 
dclib. Pct.dc Pcrulio in conl.luo incipicn.ilta qu^bo 
habct plura dubia. Ioan.dc Lign.in fuo conf lacipien. 
in cafu propolito.Ricchardus dc Salycin fuo conf.iQ- 
cipicn.qu^itur,an linc Ubcris. proiK hos trcs folcnct 
DodlorcsallcgatCorn.inconf 7/. &inconl^j j<>. ia 
j.voLPct.deAnchjnc.canonure ftatuta, deconftit.ia 
vlti.q.princ.in verf quid dices dc parruo allcrcns. Mafi 
tharusdcFeUcianisdcPcrulioin quodam fuo conii- 
ho,vtrcfcrt.Soct.inconf j j. vol.^. Ludou.Oolpgn.in 
primaadditioneail Matth.de Mitthcf in fuo trac.da 
liiccelLab iuteft. Cur.lcn.in conf 76. & Marian.Soci. 
iun.in conf. 1 j .in j.voI.vbialIcrit,hanL cllc m.igis cd* 
rauiiein opinionc. Io.Crot.in Lonmcspopiili. coL j 4. 
verf quxntur ctiam.ftdc iuft.& lurc.vbi dicit,ifta m* 
giscocm & vcriorcm opinionem, GaliauLiin LCcn- 
turio,nu.7 c.5!dc vulg.& pup.poft Iai.ibi, col. i tf. vcr- 
iiclccundaconcluiio, & nouiftlmc TjracjucLin7.dc- 
clarationc tcrtiz partis , in tracLlc mort layt Ic vit, ia 
prin.& mouentur iiii ex pluribus . 

7 Primotftatutum ftricle infcrprcrari dcbct.Lquid- 
quid aftringcnd;.fl.de verb.oblig.& idco intclligi de- 
bct fm proprium & vcrum ngnihcatum l.j.ji.it is, qui 
t»auc.fr.dcexcrcit.a(iio.Lj.$.ha:c vcrba.flFidcncg.geft. 
& l.fa.C.dc his, qui venueut.impctraiL & ranto magis 
hocproccdit, qiudoftatutumcontinct odiumirra- 
tionabilc, &dlcontraiuscommunc,&contrahisna 
turx.l.conftitutionibus, cum ibi notatis per Bar.Hiad 
iDunicip. & notat Bar. in I.omnes populi, in 6.q.prin. 
S.Ac iulf. & iurc. fcd pupillusilridc interptctando & 
rccuiidum proprium & vcrum lignificatum, no dici- 
turdeccdcrcintdlatus, vt fupra vifum fuit:&talefta- 
lutumcucxcludat matrcaludiuofaha:reditate filij, 
£biiurcnatur.Tdcbita, iuxtal.na&liparcntib. fiide 
inofftcftam. diciiurcontincrc odium irrationabile, 
ficutdicimusccontra, qn cxcludirurfiliai luccdlio- 
Dc paretum, iuxta dodrinam Bartoli in Lj.Cdc f um. 
Trin.&fidccathAtraditDccinconf i j. &Uccrtale 
ftatutum pollit did motum elle fauorc3gnationi$,& 
idco fauorabilc: lamcn quia priuat inatrcm a luduo 
ia & libi debita harrcditaie fiii) , dicitur iniquura& 
odiofum,velutqua-dam cxharrcdatio, vr inquit BaLin 
LilLira.Cdecollat.& cum ifta ratio in fc fit potciior, 
quam cx conrrario fit fauor agnationis, facit quod fla 
lutumlicetfitfcruandum , dicaturiniquum&oiiio^ 
fum, prout hoc probatur in Lmaximum vitium.Cdc 
lil^cr.pr.Ttcrir. crgo ftatutum iftud loqucns in co,qui 
dcccditintcllatus,nonhabct locumin pupillo, qui 
nondcccdit intcftatus, fcdintdlibiUs, & co magis 
ad matris cxclufionera . 

8 Sccundo moucntur. f ftatutum loqucns in vero ca 
fu , non cxtcnditur ad fidu.L j . j.harc vcrba. ft.dc ncg. 
geft.& fbtut um cxorbitans i iurc coi, feu corrcdoriij 
iuriscuis.dcpcndcnsdc co, qui eft talis.non vcndicat 
iibi lociim in co, qui habctur pro tali.Lli m3riius.$.le 
gis, & ibi Bar.fT^id Icg.IuLdc adult. & in Lfin. Cde in« 
tcrdicfo matriinonio. fcdfiUus pupillus dcccdcnsli- 
ncpupillari (iibftitutionc, nondiciturdcccdcrcpro. 
pric& vcrcinteftarus, fed fic^e: &didus puptllus lia- 
Dcturpro intcftato, fcd noncftpropnciiHciatus, vi 
ptobaciir in dicfa l.priina.ff.de luis & lcgtt.h trcd. du 
dtur cnim ibi quod pro intcflatis quoquc acciperc 

O X dcbemus 



D.Alexandri 

debcmuspupillas: namiHadictio, pro, imporrarfi- 
^oncm.licutdictmus, aliiidcllellc ca!c,aliiid halic* 
ri pro taitJ.mcrcis. tHticvcrb, lignitic. ei^ (lanitum 
irtuH loqucns m co,qin dcccdic inteibrus, non Iwbct 
locurain pupillo, qiii propri^dicirur inrcllabilis,^ 
Dondici tur propni & vcr^ dcccdcrc i n teft^nis, Con- 
firmarur Ivcc r.itio: nam licct tcx.in d.l.;.vidcafur vcl-. 
lci]ii6dpupillihal>c.mturpro intcftarisqiio .id crfc- 
^m,tainen hoc inielJigttur quo ad (ucccfTioncin iu 
hscommunis,dc(]uoinillo titulo,& non <|uo ad 
(ucceilioncm induCiam aliundc, puta a iLituco, vt 
probatarcxhis,quxrradit Barr.ind.l.li maritus.$.tc- 
pis.ergo cum in caiii noftro fuccciTio inducia (iti 
iVatutopupilli^cumnun lint vcrcintclUti, ncquc ha- 
benturpro intcftatis. 

His rationibus rclpondcrurr nam licct ilatuturu 
ftriclc interprctari dcbcat, 6i fccudum vcrum & pro- 
prium Hgnibcatum : & tanto magis, qiiando ihiru» 
nHncftcorrc^oriumiurts communis ,&odinmir- 
xationabiIccontiiicredicirur,&proptcrta Ibcutum 
Ibqucns in calu vcro, non dcbctcxrcndi ni calum fi- 
ftiMn: t tanicn ilb.idnonproccdit.quandoin ftatuto 
decalii propno ad iniproprium,dccara vcro adh* 
chim it cxtcnAo padiua, nam tunc iicira clt cxtcnlio, 
cuin ' 'irccipiatintcrprctationcpafliuam. I.j.if. 
Jcx i tl.ad lcg.Falcid. & notar B irt. in l.omncs 

populi,niim.t;o.ft.(ie tuih & lurc.fcd in cafu nod ro fit 
^coKo paiTiua, quia lex anciqua loqucns de intclla- 
tis, habetlocumcri.iminhis, qui propnc noa lunc 
intcftad , cum habcmtur pro intclbcis.dJ.j. & tanto 
m agi s h oc proccd 1 1, q ua ndo eadcm concu rri t r .i c io , 
prouc cll in calu nollri ibruti : nam mcns Itamti fuie 

{irouidercquando non tit fadum rdlamentnm, & ta 
is prouilio crat magis necdlaria in co, qiii non }iotc- 
ratteftan .&idcocuiTimcnsftatutilocum iubcatin 
pupilio, dclict iocum iubcrc etiam dilpolino ftatuti. 
Confirmatur ha-crcfponlio. hoc ftacutumconriitum 
fuit rationc .ignationisconlcruandx, qu.T pcr malcu 
los cnn I cruaiu r , vt I n ft.de lcgi t.agn.l"ucccfl. i n prin.& 
ini.pronunciatio, cum rcq.fl'dcvcrb.ligni/".cr^ocuin 
hacr.atioagn.uionis conleruandar, iocum habcatct 
in pupiilo, dcbct h.-ibcre locum ctia ftatuti dirpoiicio. 

Hxc rclpcMilio non fubliftir.nam licct d.Lj. vclit,q> 
intcRatiprointdbtisaccipiancur: tamen non dicit 
qtiod illaquar ftaruuntur in intcftatis habcant iocum 
inintclhabilibus: &cum vcrbailladcnotent fic^onc 
& improprtccatcm.i.j. cum ibi notatis.C.dchis, qua: 
fub modo.l.intcrdum.j.qui tutclam.ff".de fijrt.& l.iu* 
re cnuili.lT.dccond.&dcmon. non dcbcrct ficri cxccn 
llo in llatutonoflrodccafu proprio adfidum,cum 
non lit verum, cxrcnlionc iftam palliuam dlc: cuncn. 
clicc cxtcniio pa(riua,quandod.l.j. vellctq>illa qn* 
funt Hatuta in intdtans,hal>ercnt locum in intdiabi- 
libus. & idco lunc ftatufum nouum loqucns dc intc- 
ftafi<»frahcrcturad inrcltabilcs,cum ftamtum,lc-u lcx 
nniu iccipiat octciioncm palliuam ^ iurc communi , 
fcu i. \tv,c anriqua. vndequando lcx antiquadicir,q> li 
' ■<! cft ftaturum in rcruo,habcatlocuni in filio, 
.1 ucmarlcx nouaahquiddifponcns,e.xtcnditur 
adCiUumproptcrdiipontionem lcgis aniiqux, quar 
ift. i ">ncmfecir, vtcoIligiturcxGloffi.inLlI 
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fiho,&tbi Bar.ftidclcruocorrup. fcdlio* ndtidicirar 
in d.L|. cum vcht tanrum , quod inceibti proituciu- 
ctsaccipianrur.crgo ilU non diciiur extenito pallioM 
cV • 'in iliud loqucnsin ca(:i il» 

iu ; 1 ; . . iictum cxccndi dcbct. ; . . i» 
cft,candcm adcilc rationcm, cum racns itatuti h.ictic 
pr<nr ' ' i polU-nt faccrcteft.imcntuin, 

noluc. .1 .1 illis, qtitnonpofciant, intex 

quos conlidcraturdiucrla ratio , prouc infra. vidcbt* 
mus.Ntcobllatratioagnationisconlt 'i ' . ni» 
h.Tt"rarionondcbct opcrari, vt ll.itutu 11 . . 
cra voluntatem ftattientiiirrbatgum.Lnon otnni$.(iIii 
ccr.pcf.non v.il iicntum,adcltranoconlcrila- 
d.T agnattoni:» , . i j «ccdtt Itatutum, Itcxaho vo- 
luntas ftatucnciura rcpu^ct , prouf cft in calu no* 
ftro:namftarucnfes non limphcitcr de inoriedcibus 
dilj>oliicrunc, lcd qualificat^, hoc cft li dccdic^nt m- 
lellati. igicur voiuefuntprouidcrelulumillis, quicta 
pollcntfaccrctclbmcnim, nolucruntfaccrc: &noa 
liiisqui non poteranc laccrc,cuin ipli propnc non di 
cancurdccciicreinteftati.Nec obUacfi lienuodixcrisw 
tf puptilus laiccm lat u vocabulo diciriir uirclbtiis d^ 
ccdcrc, & proptcrca ftatutuin in co locum habcrc do- 
ber,arguendode propriaadianm ligmhcaciane,iuip> 
ragl.m vcrf ad curationcm, in Auth. vt hi,qui pcriiib. 
lcob.hab.rcs mi.in clcm.). in vcrxligatur, dt clcuio- 
nib. &pcol}afurinLfihum hatico . ir.ad Maccd. quix 

I c rcfpondco, ffpiod hocnon habct locum incorreclo 

ri)S,in quibus nondt liciracxfcnlio,cciam cx maton^ 
ucc rationis,Dod.cdmunifcr in auth.quas achoncs» 
pcrilJuin tcx.C.dclacToran.cccl.gLinLtamis.$.j.ft.de 
donat.cau.mor. DoCt.in Lfi coiiftantc. ft.loluto mab 
& Rar.in Lpr2:cipimus.$.hn.C.dcappcL & hinc cib, ^ 
quandoftatufum vocatahquem ad cxclufioncm fte- 
minarum, quod quidcm fauorcagnacioius dtctrur f». 
£k\.m\: tunc pcr hanc rarioncin non ^iotiiimus cxrcde- 
rcftacutum vltra propriam&rtn<5alignificaxionc,5C 
liocncpcrtalcmcxtcnlioncm corrcClio inaior iurif 
cdisinducatur.&ratiucft^quiainalijs pcrlonis, ad 
quas vcllcmuscxccmicrcftatutii non proccvlittocaJi- 
icr, &cumluisquahtacibus: namlicccrutucu volue* 
rit faucreagnationi cxcltidcndo ff minas, non tn hoC 
voluif gencralitcr,lcd rm rcfpc<iu ccrcaram perlona- 
nim ab co cxprcliarum. & idcoad tllas contuin pcrfo- 
nas cxrendirur & non ad alios, cum ftatutum vlcra ila 
nicntiiim voluntatcm tntdiigi non debcac, ai^.d.Ln6 
omnts.ft.fi ccr.pet. & pcr hanc rationcm proccvlit id, 
quod dicunr Bal.& Alex. in Lj. Cdc fuccdl cdi^o. Se 
Com.in conf i ) 6.in f.vol. & ita dicit & tcnct Maria. 
Soc.iun.in conf.j.num. 1 4.& i j. & num. ^^.voLj. fed 
in cafu noftro fumos in matcna corrccloria.&matte 
ftatucum cxcludit (ub hac quaiitatc,U filius iutclbtus 
decdlirrit. crgone m.ii<jr corrcciioiurii coislcqua- 
fu r,concl udcnd u m cft, ftaturu m locum lubcrc i n i j s, 
quicumpoiicnt coiidcrctcilamcntum, nonfccehjr» 
cum ifti propric intcftati dcccdcrc dicitur, & nf >n har- 
ijcrclocum m ijs , qui non potcraiir pcrartatc codcrc 
tcftm , qualcs lunt pupilli,cum ifti non dic.mmr pto- 
ptic dcccdcrc intcftati , fcd funf nropric intdbbiics. 

I I Tcrfio, & vltinio mouctur, alijs oniiliis. f In cafj- 
bus in quibus diucilacft r.ntio,n6 pcrmittiiur cxtcfio 
dc vno cafu ad aUu.cxii ccllintc, cxtra dc appcl.Ladi- 

gcrc. 
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gere.f.qaimnis . fEdc iure pat. & l.naturalicer . $.nihiJ 
commiinc.fi.de acquir.pollclL fcd in calii ditli Ibcuti 
diucria e(k ratio in pupillo , qui cfl intdUbilis, quim 
iitineo quicltrcltabilis: quiaillcqui potell tclUri , 
ii intcftatusdcccdat, vidcrurtacitc rclmqucrc harre- 
«litatcm illis pcrfbnis , qiu: ab intcftato (liccedunt. 
Lconfiauntur , & l.li quis cum nuUum , in princ.fiide 
'iurc codicil. 6c licndcntur venicntes ab intclUto ha- 
}>erccxvoiuntaredcfuncti.qux ratio ccllat quando 
<\\ intcftabilis, ci go ccllare dchet in pupillu intcHabi- 
ii etiam Haruii dilpolitio . Ncc nblUt li dixcris, qui^d 
intentio (fcatuencium dcbetconlldcrari , qux videtur 
i fortiori in pupillo proccdcrc quia (Vatucntcs cxclu- 
<lunc tnarrcm , qu^ crat vocata a Scnaculconlulco , & 
cxucitavoluntaceaduici.quiarcfpondctur,qu6d Ita- 
tutum vidcrurfaciliusvoluiirc cxcludcrc matrcftan- 
teadulto, quiaconcurrittacica voluntasfilijadulti» 
qui potuit matrcm tnflicuerc: & fi non facit , vidctur 
tacice ipfam matrcm priuare, 8c pruiacio fadlai Ittu 
tonon vidcturica tigurola, llcutquando tnarcr cxdu 
ditur in hzrcditatc pupilli , quae loluro cxclu<iiturab 
ipfollatuto,quiavoliinc.ispi]pillinon concurric, ex 
«juo ccflari non potcft. Contirmatur hxc ratiocx mc- 
te Uecij in di(ko coniii.^tf Itatutum, quod cxcludic 
inatrcm ab h.rrcditacc nli), qui deccdic intcftacus, 
pr.Tfupponic qucximaccr inlHtui poHic, vciconcra- 
xio (enm id elid vidccur, & valcc argumcncum i con- 
trario fcnfu in difpo(itionc lc^is. I.|. $.liuius rci . fEdp 
otiic.cius. Prartcrca,cum dilporuio ilatuti limitata fic 
abinccAato,intc(lamcnco rcmanet in difpolittone 
iuriscommunis, quia limiracacaulalimitacum pro« 
ducit ciTcClum Lin agris . (Tdc acquir.rcrum domi. 6c 
fic mater czclufa i Ibituto in fucccmonc ab intcftato, 
ccmancr cum illa fpc , quod ex tcftamcnto (ucccdcre 
ponic,& hoc iolum vidctur habcrc locum in adulto, 
qui ccllari poteft: & non in pupiUo,qui non poteft tc- 
litri.&idcocum racioftatuti.&verba, nonconuc- 
niancpupillo,concKidcndumcft, talc ftacutuinin pu 
|rUo iocum non iuliere. 

Secunda cft opinio fuperioriconrrana, quodcale 
ilacucum habcar locum in pupilio ctiam ad cxclulio- 
nem matris, quam (ecundam opinionem tcnent Bar. 
in i j.trdc luis & icgit.hzrcd.inconiiL 141. & in con- 
fiLi )8.Ba].incon(!io3.voLt.inconrt((;.volj. &in 
Lli arrogator .£Cdeadopt. Abb.inconf.7 5. coLpenuL 
voium.j Ang.in conC97.Sc ia conf 1 04. Anch.in con 
fiL 177. RomjnlJntcftamento,nura.;.C.dcccftam. 
milit. &ioLcumaniiquiotibus. C.dciurcdchbcr.ia 
l.gcncralicer.C.dc inAit A (iibftit. in L 1. C.dc impub. 
&alijs(ubllit.&inconf 48.voi.j. Fclyn.in pro<rm.de- 
crctaixoi.4.veriic.quinimb iplc Ludouicus , Card.in 
conli.i 1 1. 5oci.inc6li.{ ^.voLr&inconli.S 1.V0L4. 
B*rbat.inconf.(f7. volum.1. Dec.ind.l gencrahtcr.& 
in conf 56^num.i. Imola inccvterum , de rclcripr. 
vbi dicititlam migiscominunem opinionem, Brun. 
in rrad.quod tlant.mafcfol. j 4. aiiiis in 8.arciculo,in 
j i.q. vbi dicic iltam reriorem , fcd aitcram magis c6- 
muncm,Alcfmtusin trai5k.fubftit.foi.69. 1'aril.incon 
fiLi i.nura. 1 ;.& in conl^ 1 } .& 84. volum.i. Mai ian. 
ittn.inconf j.num.i|.&inconf. lo.volum.j. Ioan.de 
Plar.Inftic.de icgir.pacron.cuccU, col.i.vcrlic.& idco, 
cam cxccMnmuni vfu . PrxpoHc^cocn. m Inco cafu « 



in j.q. Ruin.inconf jo. volum. ?.Gcorgiu$Nafrain' 
cquamuis, dcpacthb.^. AfHu2.inc.j dclucccll.fcu. 
SignoroLHomod. in conf 1 o t . Ang. Arct.in tra(tl.de 
fucccli; ab intcft. qui traiSVatus iniertus cft fub irad.i- 
tu dc tcftam. Salycin d.l.cum antiquioribus.$.fi cum 
ipfc , coium.j. veriicahud exemplum . Cdeiurcdcli- 
bcran. Phihp.de CalToLin trad.dcfuccclKabintdl. 
num.3 . & 4. Alciat. in l.intcftatus . fTdc verb.(ignilic 
GuiIicL Bcncdi^. inc. Rainutius, fuper verbo, vxo- 
rcmnominc Adclaliain, dctcftam. num. 8. Frandd 
Zab.in con(. 1 1 1 .lal.in conf i i o.hb.j.& in coaf 1 96. 
lib.i. And.Sicul.in con(.£7.1ib. j.&PoUt.in trac.fiib- 
flic.in matcria pupili3risfubftit.inqu3rtoquxlito. 

Moucntur ifti . Primo pcr tcx.iii d.l.;.in prin.vbi li- 
cct tcxcus priiu dixcricquod qui ccftari non poceft 
propri^, noncftintcftacus: pucaimpubcs, furiolus, 
\el iscuibonis inccrdidlum cft, nihilominus poftca 
fubdicfcdhosquoquepro inceftatis accipcrc dcbc- 
mus. &hocfccundumBar.ibi,quiaitafchaiictcom* 
munis v(us ioquendi, de quo mencioncm facic (uri(- 

I X confultus, t ^ Qui vfus comraunis prcualet proprix 
vcrborum fignificacioni . Llibrorum . $. quod tamcn 
CalTius.ff.dclcg.j.&iftccommunis vfusJoquendi (a- 
tisprol>atu$diciturexrcIau'onc lurilconfulti, quict 
iliiiimitatur,(icuc&aiiis,vcinLAl^henus, &Lanni- 

1 3 culus, ia j.& Lin vulgari.fTdc verb.lignif. t& idco dc- 
bet edam in ftacucis diikus vfus, dc quo fidcm facit lu 
rifconfiilcus, actendictiaro in materia p<rnah&cor- 
tcilkoria, fccundum Bar.in Liiberorum.$.(td (ialiud> 
dc accuC &in i. j.Cde iur.calum. & in Lomnes popu- 
li,in 6.q.princfflde iiift.& iure . & ibi Bal.in l.non du- 
bium. C.dcIcgib.&inLj. Cdercr.pennut. Ang.in 
Licx Cornclia-S.domum.lf.dciniur. Bart.Alex.& Ro- 
man.ia rub.fLde opcr.noui nun.Ncc rcfcrt.vrrum ffci 
tucuin (ic condirum apcricis necnc, quia fcmpcr vfus 
communis loqucndi pr; ualcc, fccundu Bal.inLquod 
ii ncpotcs.ffldeceftam.CuccLi, cum alijsconcordanti- 
bus alicgatis pcr Alex.inl.llipuLitioilb.$ hxcquoq;. 
lf.dcvcrD.oblig. Huicrationirefpondetur, ncgando 
tcxtumiad.Lj. diccre, qu6dfecundum communeni 
vlum loqucndi, pupillus clicacurdecedere inceftacus : 
namibiccxcusdicic, quodpupillus accipi dcbetpro 
intcftato, hoc intctligicur quoad iUuin citulum.& fa- 
cit, quod in firaili habciur in l.li ita, la i.fr.de verb.fi- 

Enif. Pra:tcrcalicctdicatur ibiquod intcftabilcs ha^ 
ean tur pro in teftat i s: tamc 1 ila vcrba polfu n t expon i, 
fcilicct impropric& latc (umcndo, vci cx ficiione , & 
primaexpofitio cft dc mcnteGio(.in prin. Inft.dchx- 
rcd.qux ab in tcft.dcfcrunt. Secuda probatur in Liner 
ds,cum (imilib.fl^dc vcrb.(ignif.&(icvcruin noneft^ 
in co tcxtu comrauncm vfum loqucndi probari. Nec 
obftac (i dixeris, quodliccc inccftabilcs no habcancur 
pro inteftatis, (ccundum communem v(ura loquedi: 
tamenid cft cx luris intcrprctatione, qux pnruaiet 
etiam in ftatutis , tta dicic Paii. de Caftro in d.l.genc' 
rali tcr,in L i.Cdc imput>er.& ali js fubllic.& in Lcutn 
anciquioribus in linc.C.dc iurc delibcr. quia refpon- 
dccur. namdato& noconccllo, quodgcncrahtcr in« 
tcftabiiescx iuris intcrpretationchabcantur pro inte 
ftacis; tii ex quo proprie non lunt inteftati, ftatutu io- 
qucns dc intcftati$,n6 habct locu in inteftabilib. & ita 
(cncc Dy. & Bar.in ly ffAc vet b.ftg. & caco magis hoc 

O } proccdic 
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proccdit in correiLVori jsitn qtiibus non cH: licit.i cxtcn 
ilu, ciiam cx luaiunucc raciunis , au[l).qiiasachoncs. 
Gfie lacrol4n.ccclciI . 

Sccuncl6& vltim6.-ili|somiirH,moucntiirpcrcun 
dctn tex. in ({.L). cuui hucaliu moUoincliiccndo in il- 
lis vcrbis , fcH lios quuauc pro inreftacis acctpcre d«- 
bcinus.cx liis vcrbis coliigitur , ij> hi dcbct habcri pro 
intcftatisiidcorunthabendiprucalibus qiiojd liic» 
ceilionem iii ris communis & q uo ad alia,(]uc dc iure 
communi llint introduda, lcd ctia qao od ca omnia' 
quxllincdcmrcijjcciah, quiahocimportat lii^niHca 
tioiUorum vcrborura, t*m Ioan.And.tnc.ft.dcc6('ue. 
vbi condudit quod clcrici, t]ui funr m tcruitio Papjc , 
vcIEpi(copi-.aut qui iunc inhrmi, d^cqui habcnturpro 
pra:(cntibus.c.cum dilc:cbus,&c.cumaudicatia, cum 
ibi notatis.dcclcr.non rcl'id.pro talibus habcntur,n6 
lolumquoadca,quj: runtdeiurccommuni,vtindi- 
disiuribus, lcd eriam quo ad illa , qu.r prarifcnribus 
conccduntur ex priuilcgio , &dcturc fpedali . mod6 
fic.in d.l.i.probatur q» pupiUu-s habetar pro intcllato, 
crgo intclligitur, quo ad ca cji.i quat funt dc iure fpc- 
ciaiuntrudnda: igiturcohfequetcrdifpolitioloques 
dcinccllacis, locum habctenam in pupiltis . Huic ra- 
4 uoni rdpondccurncgando, tq» ilh qui habcncurpro 
taii, ccnicncur calesnon foium quoad ea qoaj lunr iu- 
ris communis,lcd cciam quo ad c.t qu.c funt ioris (pc- 
ciahs.contrariiim.n.tcnec Archid. in ccx partc, exrra 
dedcr.non rciid.&contrarium vcrum dleelicicurex 
iBCcntionc Bar.in l.li maritus.$.lcgis liilir.^.<ieadult. 
^•cl ii dfcuio Ioan..Aniiclt vcra, quam lcquitur ctiain 
Abb.in d.c.cxparte,nonprocodir, quado ea qaa.>(unt 
iuris i pcdaiis, lunt corrc(fh)ria iuni commtmis: nam 
tunc cum deca(uproprio& vcro , ad improprium & 
6chim non fiatexcctiueciam ex maioritate rattonis , 
auth.quasadioncs,&ibi DoC>.Cdcl"acro(an.a.-cl.illi 
<pi vctc-&: ptopric non (unc ulcs , iion haben tur pro 
talibos : &idco Haratamloqucs dcintcftacis, cum lit 
corrc<ttori(im luriscommnnis , non dcbct liahcrclo- 
cutn in pupillis , qui habentur pro intdbtis, proptc- 
rexdedlio loan.And. iocum h.abct, qUando taics, &- 
quircpuranciirprotalibus limplicitcr&abfolutcha-' 
benrarita, namcuncc.ilusHdus,& a:qaiparatus clt 
vero, & pcr viam rc^ulz,'& idco tunc lex noua ctiam 
corrcCloria&panalis fupcrucnicns in vno cx .xqui- 
paratis, hahctlocuininalio, vt notaturini.quod ve- 
r6. fr.dclcgib. &inl.(i quis fcruo . Cde ftirt. & notat 
Bar.in 1. 2. qiii loquicur in corrcclorijs . iT.dc lcg.j. fcd 
pupiUi , qui hibin tur pro intclVaus, non .-cquiparan- 
tur in otnnibus &per oratiia, &pcr modum rcgulr , 
vr in tcrrainis |iTobatur in 1. $.(1 quts dcccilerit.lfivn 
de lcgtt. ergo icx noua pccnalis (cu corr4.-ctoria lo< 
quens inintciiatis, nonhaix:tlocum in pn|Mllis. 

lExpr.TdicHsvidcypritnam opinioncmin hocpun 
fio iiins vcriorcm cllc; &iicct pro vcraqucparcclint 
multi Dociores,adeoquod vixcognoid portic, qua;' 
nam Cix magis cois opi.nam Dcc.in conf 5 (> 5. num. i. 
tenct opin lon cni aihr manua in cllc magis com m u nc, 
X1ariaii.Sod.iun.in conCi num.7. voLj. adcrit par- 
tcm ncgatiuam clic magis communcm, tamcn k prio 
riopinionccgonuilo pad>o rcccdcndum puto. 

Supradi(fta igitur opinio ncganua, qu.iminpun- 
do iaris vcriorcm dixi,dcciaratur pluribusmodis. 
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1 5 & primo f declaratur, non proccdcrc,qu.mdo rtaru* 
tum io(|uiiur dc c-o, vd de boniscius , qui dcceliit ab 
intcftato , nam tunc ftatutum locura habct in pupil- 
lo , ctiam .ad cxclulione matris , prout tcnct lial. Airt. 
& Ioan.de I^iat .In(Ht.dc lurcd. qui ab intclt in prin. 
Fuii^.in l.gcncralitcr,nam. I.& (cq.Cdcinrt.&fublt 
& lii cotj('".48.Saly.inl.cum antiquioribu$.f(i cum ip- 
(e.C.dc iurcdclib. Corn-in d.l.gcncraliter, incoiy f. 
& in conf < 5 ({.vol.j. Alciat.in b"ntcftatus.(tdcrcrb.fi- 
gnif. i*au.dc Cali.in l.omnc.Cad TcrtuL l^hilip.CaC- 
foLin tnit fuccciiJ ab inccfta. num. ^ • & 4. iiignorol,/ 
dc Homod.in conl!6.& in conii t o 1 .Soci. incoaC)f.; 
&inconf8i.voL4. Ruin.inconC vo.num.i voLj. 
&Marian.Soci.inconf j. num.19.voLj. vbi liancciUs 
communcm opinioncmaftirmac. 

Moucncuridiiiacrationc. in iurch.-crcditas iblii 
dclvrtur cx tcllamcnto vd ab incclbto.Lj.H.dc pet.h( 
rcd.aiii\ limil. (cd pupilli ha^rcditas cx tdlamcnto no- 
dcfcrnir : crgo nccctiario condudcndum e(i,^dcfa. 
rattir ab intelbco . igitur (latutum iftud loqucs m de- 
cedccibusab intcftato locum habebic ctiani in pupil- 
lo. Huicrationi rdpondctur.na hxrcdit.ispupilli de-. 
fcrtur ab intcftato,qaantum ad dcL-itioncm, icu qua- 
tum ad lucccdctcs,quiact pupillo (uccctiitur abinte- 
llato,vt Inft.dc harrciLqua: aii intdt-dcfcf uni. in rub, 
&in rub Jc harrcd-ib intcft. vcnicn.in Auth.ni (Ub di 
ci-arum rubricarij gcncrahtitcctiain h.Trcdicas &C hx 
rcdes pupiiiorum ciMnprchcduntur, quia dcfcrtur & 
fucccditur cx te(himcnto,vel .ib intcftato:fcd q iianiii. 
pcrtinct ad mot icntcm,non rcpcritur in lurc, nili lUc 
modus loqucdi, videlicctdccdlitintcftatus,qui pro-i 
|ldinon rcpcritiir in pHpillis.d.L j.lF.de fuis & kgi t.h^ 
«erf.iUcautmodus,quiin(tatutisfrcqucnfatur,vidcli 
ctt dcceftTitab intdlato, exquofcKrrtni anipcrionai* 
raorictis, dcbct intcliigi, licut in iurc, vcrbum mtdla 
cus, in auus locum pcr ftatucnccs vf tubrogari , iiixti. 
rcgiiLim Lqui cum.Ji.qui iniutiarum.cum hmilib.ff.(i 
qiii.v caut.& hinc dt q» (i ^-crbum^ab mtdtato, rtfcra- 
turad (iicjcdcntcin , tunc (ub llatuto intcftabili» 
comprchenditur,Soci.inl.qaiduQS, in primo aoab. 
»F.dcrcb.dub.&Gozad.inconf 5 yxol.pcn. vcrfadfe- 
ptimum.(ccas (i rcfcratur ad moricntc,n.im tunc (ub 
toii ftatuto intdiabilis no c6prchcndimr,vt tnfraicri- 
pti Ikwthfcacnt. Etcumivrcrationoniubliftat.idco 
altcraeft opiniofupcrioricontraria,(cihcct«j» taicfta 
tutum iocii non haDcat in puptUo , & untomagis ad 
cxdulioncm ra.urisquam opinionan tcnct Card.ia 
cottf 1 1 i.coLli.vcr(Tadqu.-ciurac6cordauda, DcCJa. 
conf.49($.num. 5. vbididt.iucditer tcncri non faiSa 
diftinctionc,andicaturintertatus,vd dicaturab tnre 
ftato, Bnin. in tra(5t.quod ftant.ma(cul.fbL j 6. .ilias in 

5. arnc in ii.q. in y.limit. vcrf.contrariumvf tcncre 
giof Alb Jc Rul^in d.q.44.&in q.i t .Soa.in conf.5 f. 
voL ? .Gozad.in conf } 5^oL{ienuL verilad ("cptimum. 
vbidicir,itacomunitcrtencri, Prxpo(.Scncn.in 6.car. 
fi»,in j.q.in fi. i*ari(*in conf11.na1n.84. &ia coCiJ. 
mim. J p.voLx. Alcx.qui proeodcm ponicintdiatus, 

6. -ibintdhto, inconl^p.nu.j.voL^.&iaconf 1 1/. 
voLi.ioan.de Amcl.incon('.t j i.lmob iniLLCcntU- 
rio , & in c.cum ribi , extradc tcftain. lialcLm d.l.inie' 
ftaro , & ibi Ang.& Fulgof.idan Ikld.in L j . Ch pen- 
den. appciiat. inors ioteracn. i 11 tiiTC t & in jCOiiiiL ( ^ 
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in i .vol. Curt. iuii.in confi. i ^ 4. & Marian.Soci.iun. 
in d conrti 1 ^ . vol.j. vbi hanc cHc cocm opinioncm 
jUfirmar.&cum htcoplnionccgo pcrtranlco. Er mo 
ucor tum cx rAiionibiis prxnarrans in fupcrion prin 
cipali condulioneitum etiam, quia (i bcncconridorc 
mus tcx.il* I.;.in prin. ff.^e fui? &:lcgit.Hjm dicir, pla- 
quiaqui toftari non porcft, intcibtus propricnon 
cftrpura impubrs.fiirioiusvcl cui bonis intcrHiOium 
cll.rcdhos <}iiot|uc prointcibnsaccipcrc dcbcmus, 
nccdlc el\ .ilrerum dcduobus modis Fatcri, vcl qu6d 
illa vcrba, pro intclbiishabcri, inducinrfi^bioncm,. 
&hocnondcbctficri adexclulioncm m.itri$, cum fi- 
{kio non inducatur nili luadenttf ^quicatc velncceiri- 
tate. I.deniquc, &: Lnec vrilcm. ff.ex quib. caul^maior. 
quzarquitas non eft in exdudcndo marrem a luc^uo- 
M hirediratc fili; : vcl qn^dilla verba importcnt im- 
propriecatcm , pcrqui improprietatcm matcr exclu- 
dinondcbrti hiCiuora h.Treditatcfili;, argumcnto 
not.itorum per Do<aores in I.prccibus , C.dc impub. 
&alijsllibftit. vbi volunt, quAdtacita pupillaris con- 
renta in cxpreria vulgari, matrem non cxcludat. 
X 6 Secundo dcdararur non proccdcrc, f^uado com- 
munisvlusloqucdi iniocolhruci probaretur, quod 
etiamintefhbilcs diccrentur abintelUto decedcrc, 
prout iftc communis vfus I<M]Ucdi dicitur eirc in par- 
tibusTulci.T: nam tunc Ibrurum locum habcrct ctia 
inpupillis.etiamad cxclulionem marris.ita tcncnt 
lo.dc Imola in d.I.Ccnrnrio, &in d.ccum tibi. Alcx. 
inconfi.7 5>.voI.6.inconll.i ij.vol.^.&inconli.i i 
vol.i.Bald.in conli. i i.vol. j. in confi. 47 ^ . volum. j. 
&inconll.^4.vol.4.Ang-.tn conli.i<J. Fulgofincon- 
fiL 1 6 $. Brun.in tradl. quod (lantibus mafcuL fol. j d. 
in S.articu. in 1 1. qu{l>.in pn.limitat. Gozad.in con- 
IIL j y.PrarpoficScncnf in ^.calu^in ^q.BoIognin. in 
addit.ad Matthcf in cra(f^.dcfucccll."abintclt. nume- 
ro 14.C0m.in confi. i j 6. nu.7. voL;.& iMarian.Soci. 
iun.ind.cuniui j. 
1 7 Tercib dedararur noproceticre, fquandopater fe 
dflet fubltitutionc pupilJo, qii.T euanuiirct vcl cadur 
caefFeifVafiiillct, quia tunclub ftatucoloquentede 
dccedenteabintclUto,c6prehcndcrctur etiam pupil 
lus, etiamadmatns cxdufionem , Bal. in confi. 1 08. 
V0I.1.& in confi. j tf.voL4,qux conclufio proccdirct, 
«jiiipupiIJushabcrctpatTc, qui pupillarcfubfVitutia- 
nc facerc }>olIcr,nam tucin pupillo et ad matris exclu 
lionem militar ftatutum.Decin confi. j<; j .Soci.in c6 
ni.8 i.vol.4.Ruin.inconfi. jo.voL?.&Pcf.Pau. PariC' 
in coofi.i 1. V0I.1. & mouencur , quia ftaturam h£ta' 
ftiitrarioncagnationisconferuandz,quxrati0miIio' 
tatetiaminpupilio. Nccoblht, quodfitdiucrlari- ■ 
tfointcraduhu&pupillii exco^uiapupilius , cii no 
potuerittcllarinon vidccur taciie vocauiilc venien- 
tesabinccllato. quia rcfpondotur, qui)d In cafu ifto 
cum pupilhis haberet patrem,qui poniiifacerepupil 
laf em fubftirucioncm pupillo , in ip/b patre ratio fii- 

Eradic^a adaptari potclt: quia fi non fccit paretpupil- 
irem fublbtutioncm,vidcrurtacitevoluiHcqu6<i vo 
citi abintcihto, fiicccdant: .&qu»nd6fatit pupilla- 
rem lublbtucioncm & ipfa caduca fiat, tunc pupillns 
didmrpropricmori infcftarus:6iaim patc*rh6 (bl> 
ftitueritmatrcm pupillo, illam vtiqueab h.Tredirate 
pupilliexclufit . Vcrum ammaducrccndum cd^nam 
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autpaccrnon fccit pupilkrem fubftitutfonem, aiit 
cam ieat.fcd cuanuit,velcaduca cfTecla ruit.li primo 
calu loquimur, &tunclivcrac(Iccanccdic1a dcclar.a- 
rio, dcrtrucretur fupradichi prindpalis conclufio, & 
in conlideratione circt vokint as p3tris,& non fili j, qd 
non cft diccndum, cum principalis co:)clufio, vlcra 
quodficcommunis, &ma<»iscommunis, cft criam 
dciurc vcrior,prout apenidimcdemonftraui . QjfKl 
dcftrucrehir ance di^fta principalis concliifio paccr, 
quia li volunt.is patris attcndcn<la dlct, vtio; fcmper 
cenfcrcntur i p iire r.icit<^-wKaf i vcnicntcs ab inrcfta 
to, cum paccr niipiHo criam cxiftcnci in vtcro poruc- 
rirctiam piipillafitcrfubftitiierc,Li.in prin.ffidc toU 
ga&pupil.lublhc.quod non eftdiccndum .cum fta- 
tntum rcferanir ad dcv: cdcntcm intclbtum, & lic ad 
dcfundhim,& non .id patrcm,igirurdcfiintti volun- 
ta$ cft in conlidcrarionc.&noparris.Si vcro fccundo 
cafuloquimur.&tuncpupillaris fubftitutio verc& 
propricdidturpatristcftamcntum, cumfiarintefta- 
mentopatcrno.&vnicum diciturrcft.imcntum, & 
noiiduo ccllamcnra , lic^t fit teftamcnrum duarum 
caufaru, prourfupradixi&probarur infigirnr, In- 
ftir.dcpupill. fubrtitut. &fic vcrc& propri^ pupilhis 
non facit tcftamcntnm, lcd fiJlc& iqM-^lcntatiuc. & 
idco quando fubftitutio fiida non fuir, vdlifada 
fuitcuanuit,fic1c&inccrprecatiucdiciiurmoriinrc- 
ftatus,& impropri^. & hoc volcns cofiderarc lurifco- 
fultusin I j.in prin.fTdefuis&legit. hxied.<h'cif, Pla- 
ncq^uitcftari nonpotcft, inteftatusproprif noncft, 
putaimpubcs, furiofus, vd cui bonis intcrdidtu eft : 
fcd hos quoqiic pro inteftatis acciperedcbemus . no- 
nnda cnim lunt illa vcrba, pro intcftaris habcri:qu.T 
vcldenotant fidioncm vcl impfoprictatcm, qu.e fi- 
<rrio& imprcprietas celTat i flatuto, cumftaftitum 
ftrid^&propri^ intcUigidebeat.L j.ffiisqiii nanc. 
fl.dccxcrcir.I.conftirutionibHS. fEad municip. Bar.& 
ali)communiterinLomncKpopuli, in (J,q.prin.ff!dc 
idft.& iurc& taro magis nc mater i lucluofa harredi- 
tatcfihjcxcludanir,ita dcccrmiiuduincft, tumqiiia 
non inducifur , nifi fuadcnrcTquifatc, vcl nc- 
celTitarcI.<Icniquc,& I.net vtiiem.fKexqtib. cauf ma 
ior.qu«.Tqnitas&ncccfnras nonfubfiftit inft.atuto 
iftb,&pr.Tcipu^adcxcIufionem marrijilucluofahj 
rcdirate fihj: tum etiam quia ftatutum loqucns in ca- 
fu vcro,non ttahituradcaliim fidlum , quandoftatu- 
tumloquiturcontraius communc.Lj.$. hTCvcrba, 
vbi glol.& ftir.lf dc ncs^.^ei-ft.noranr lmola,& AIex.in. 
in l.).!i.j,tfad lcg.Folcitl. & Bar.in l.j.$. hocincerdidiiJ. 
ff.dic fbntc, &plenias in Lomnes populi , in 6. q.prin.' 
S. dciuit & iu. crgo cuni Ifaturum iftud fit iuri com- 
muni contrariumnonhabec locum in pupillo,qui 
fid^& impropri^ dicitur mori intcftatus, & textus in 
d.l.j. nim non dccl.ircr.qiiomoido pupilli pro inrcft;^- 
lisacdpiantut, diccridumeft, qu6dillud li.ihetIocu 
in matcria fauorabili, & non in materia odiofa,&idi 
riscommuniscorredorr3.lcxcnim fcmper intcrprc- 
taridcbct.vt minu5,quiim ficripoccft.LidatiusCom 
muiie: nam (tmper corre«flio lcgii euiranda eft.Lprx- 
cipimus.in fi. C.<lc appclLit. Itcm , quando rcxtirs d*- 
cit,qu^Klproinfeftacisaccipcredcbcmus,intclligitur 
fcilicctquo .id ilhim titnlum,pro quo fadr,quod ha- 
bctjirinfimili,inl.liita, la i.dcvcrb.ligmfic&IiciJt 

ftacuu 



D.Alexandri 

Hatuta rccipianf interprcutionem palTiuam a iurc 
c6mtini.I.i.C.(icnoxal.Bar.in Lomncs^opuli.in 6.q. 
prin.ffi(ic iufl.& iurcr, L>. lcx Faicidia, Sc ibi Alex. 
fT.ad lcp. Falcid.tamcn procctiif , quantio ius comrau- 
Ticdirpunitaliqutd (ctiwdum vcritatcm,fccus(idi- 
ij>onit aliquid (ccundum fi<Slioncin,quia tunc non fic 
iftaintcrprctatio, lo.And.inc.propolIcllorc, dcrcg. 
iur. in Mcrcur.qucm fequirur Abk in c.mlinuatura> 
dc nmon.itcmlicc^t,quando caliu vcrus& cafusfi- 
^usxqui^^arancura iurccommuni, nouadiipofuio 
loqucnsir. ca(u vcro comprchcndatctiamcalumfi- 
^m.c.cumdilctlus,&c.ad audicntiam.dcclcric.no 
rclidcnt. tamcn Iioc non proccdit , quando (tatutum 
aliquiddifponitcotra, vci prxtcriuscommunc, nam 
tunc vduii odiofum , no vcrificatur in caru 6£to.l.i. 
$.h*c vci ba. fTdc ncg. gcft Abb.in d.c. aim dilctfhis. 
fcd in calu noflro iuscomunc, miod pupillus habca- 
tur pro inrcftato, cfl fecundum n&ionem , & non fe- 
cundum vcritatcm , & flacutum iliud cfl odiofnm & 
\ corrcdoriiimiuriscomraunis, crgo iliudliatutuni 

nonrecipit inrcrprctationcma iurecomrauni ,&cit 
Ioqu.-itur in caiu vcro,& fic in intcflatis.non habcc lo 
cum incarufi(^o,&ricinpupiilo,quific^c& impro- 
prie dicitur mori intcHatus. & proptcr iupradiClas ra 
tioncs cgo concurro cum iiacalia opiriionc, quam tc- 
nccCurcaun. niconfl. 1 54. vbialicririta conluiuille 
Franc. BaldamPctra(an^5fera. &candcmopinionc 
tcnct Brun.in traci.quod lUntjnaicuL foL j 6,in 8. ar 
ticulo,in ii.q.in ^iimit. 

Scdfiquit velict ccncre,qu^fhitunim ifluii lo> 
qucnsin tnreflatis, iubcat iocum ctiamin pupillo» 
tunc caoptniodcclaraturpluribus modis. 
18 Primbdeclaracurnonproccderc, t quandollaru- 
tum loqucrctur ncdutn dc moricntc ab intcftato, lcd 
ct dc moncncc(incIit>cns, n.i tiincrubdufto llatuto 
noncontincturpupilius, Alcx. inc!bn(i.2 1 1. num;;. 
volum.7. Signo. in conii.j o i . in fi. vcrbis,& Brun.in 
tra£l.qu6d Ifanc.mafiuL 56.aliasin 8.articuio,tn 1 x. 
q.in i.brait.&moucnruriAi,quiapupilluslibcrosha 
bcrc non potell, Glof in l.ccdcndum.$.(i vcro , in vcr- 
bo,cxalicno.iundo textu.H.qui pct.tu.&e;LmLj)reci- 
bus. in gloflmagnx Cde tinpub. & ali js rubfl.(ed Aa-' 
tutumloquitur in moriente (inclibcris, crgofubdi- 
^oflatutonon comprchcnditur puptlius, Huic r.-i- 
tioni rcfpondcrur,quiMicondifioilla, (1 fine hbcris 
dcccdcrichabcrlocum cciam in pupilio, vc prot>atur 
in c.j. dc ccliam. hb.t». nccobflacquoii pupiUusIibe- 
ros habcrenon potc{l,quia vcrbum» lincliberts,BOn 
praliipponit poccnciam, cum in ijs, qu.r non funrin 
^ abfolutapotcllatcraacntis,lcxnonconlidcict potcn 
tiam, fcd iHum duncaxat,vtprobatur in d.c.j.nam tn 
taltbusncgatiuatoliim ncgac a^um , & lic iuirc con- 
ditiomilitaccciam in pupillo. 

Idco contrariam opinioncm tcnent Bart. in confi. 
i4i.&inconli.i jS.BaLincon(i.4<$.inconfi.) fC.so' 
lum.4.&inconfi.i£4.vol.j.Ial. incon(t.i 50. voLj.& 
GuiIicLBcncdic.inc.Rainutius,in vcrbo,vxoreinno- 
mine Adcla(i.im , num. i j .dc tcllam.pro qua oj>inio> 
ne facii, qucd notai Qar. & po(l cuin alij, in l.Centu- 
rio.frde vul(;. & pupiLliibftit. vbi tencni ('ubftitutio- 
ncm illam, It dcLcdcnc fiiit liberis, non crtc omni tc- 
pt^rc tidcicoiumill4;ia(n> <.]uo ilU vcxb^cti^tYV^. 
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pillari .Ttati conucnirc dicuntur, vt ibi per eos.& 
opiniovti magisvcra, clltcncnda.Iiopinioncin Bar- 
toli tucri volumus, viddicct, qtiod (htutum loqucns 
in intcftatis.iiabcat locum & in puptllo. 

I p Sccundo dcclaratur tno pioccdcrc antcduSa Bar- 

toli opinio , quando in (latuto non e(l conddcrand* 
ratio agnaiionis,quia tunc natuium intcflabiUin no 
comprchcndii , Alcx. tn conli. 1 1 6. V0L1.& in confj. 
7 5>. vol.6. Dcci.in conC1.466.Sc in confi. f 6 j. &Pariil 
in confi. 1 1. num. j z.voL i. H.Tcdcclaratio mihi non 
placct, quia fi volumus opinioncm Bartoit ccncrcpu 

fiillus didtur iutdlatus, fcciidum communcm vlum. 
oqucndi, qutcommunis vfus loqucndiattcndide«_ 
bct,& naturah (igniticacionipr.Tfcrtur, Bart.tnLhbe 
rorunt.fiidc verb. (ignifi.Bald. in l.tnaximum viciuin. 
Cdc hbcr. pr.Ttcr. & in Lfin. Cdc harrcd.in(lituen.& 
idcoliucagnatisiatio lic fcripia.liiic non , Oaiutunx 
locumhatKtinpupillo,prout tcnct Paa.de Caflro 
in conliL^S. vol.|.accciam tcncntomncs DuCtores, 
quiBartoli opinioncmlubllincnt. & antedich Do- 
^rcsflbenccorumdicUnstcntur, non rcncnchac 
declarationcm pcr viam dccLiraiionis, (cd ccnct prtn 
dpolttcr opiiiioncm contra Barioluiii:& ft vcracft 
opinioBartoli, nonpoteftellc vcra iutc declaratio^. 
qiua Iuri(confultus potell detraherc propti.r (ignifi- 
cationi, &naiurah, &ilUaddcrc,&cam mcHiificare. 
icaquc fignificatio i lurcconfulto tradiia dcbct aiccn 
tii,& ahjs clt prxfcrcnda, Signor.dc HomodJn conC 
loi.vndcUar.ini omncs populi, in j.q.tf.q.prtnJTde 
iaft.&iurc,(hccbatpropria (igntficationc.m capicx 
aui^oritatclcgis&lurifcofulturum. addiicitiura, vt> 
pcr cum, qucin communitcr otuncs (cquuntur. cuin 
itaquc lurifconfultus in cLl.j. dicat fccundum naiitu 
itgnificationcm intdbtum propric dici illam , qui 
propricpotcil foccre tdlamcncum & non fccu, & ca- 
n>cnampliandodidam fignificationem dicatedam 
piipillumdiciintdiatum, talis lignificatio aropliata 
pcrlunfconfultiim, cura fiicrit&tit rcccpu &fTe- 
queatata fccundum Banolum attendi dcbct & obfer 
uari, icaquodcritpropria, cum cradatur ab coqui 
puicibtcm lubcbat , fccuiidum BaL in dJ.ti.in (>.coL 
q. 1 4.Ccie liicrccLinflit. 
10 Ttfrtio dcclaratur f non proccdcrc contra matrc, 
vtcxcludatur a hiduofa Eli) lia.-rcditatc,ita didt Cur. 
iun.in coni. 1 )4.&Gozadi.inconti.5 j. nu. i j.Hxc- 
tn dccUratio comunitcr rcprobarur i Uoc1orib.par- 
tisatHrmaciu^ , quifixjuuntur optnioncmBar.inl.j. 
fTde fius & icgic. qui propric loquuntur,quando fta- 
tutum cxduiiit matrctn k fuccdnonc fih j. 

I I Qiiart6 dcdaratur non proccdcrc, tquando in fla 
tutociii^um fuilli:t dcintdhito, &dcpupiIlo, &lic 
de intell.ibih poncndo illacanquamdiucrfa: namil 
poltca in alcera porce ciufdcm (tacuci dicatur de incc- 
ftaco tanrum , tunc non comprchcndctur pupiilus, 
ii:ilicet intdlabilis , ita vbluit BaL m conlL 3 6. indp. 
deiurccoramunijVoL^. 

1 TkplUaris ftibflitiitio,ifmbi4S verbis fiat. 
Z Jlia rerba/i h*res erit^n pMpiiiiriJkhJliiMtioHe «n fittS 
. naejfiri^u» 

Skbjli- 
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I Subflltutlo puplUo fmpluUtr faSia^fi inpupilUri nta. 
te decefferit^n ccmpendiofa datur. 

^ SubftitMtio vul^aris^qux fnbfubftitutione ■pMpiUo fim' 
pliciter fa6lj^fi in pupiUari state decefferit compre- 
kenditMryan exfrcjja fcMiacita dicatur. 

C A P. IHL 

I Eucnicndo ad quamim qiur/itum prin- 
cipalc,i]uod clt, tquibus vcrbis hat pu- 
pillaris lublhruttc&qnomoclointcile 
dbs , ex mentc Dodborum dicas , q> pu- 
piilarisfubAitutio tit per vcrbailta, li 
Titius lurrcicnt& in pupilbri attatc dccdlerit , luiji- 
(htuoei Ciium. ita probatur in prin. In(lit.depupiiL 
iiibilit. Vcrumprodilaciiladeciaratione omttiii eo» 
rum, quT pcr Doftorcs circa hocqusrJirum diciitur* 
plura dubia funt dcclaranda &diccnda:&: idco qux- 
, riturin primis,tan illa vcrba,h iiircs crit.in pnpilla» 
hfubihtutionciint nccel1aria?£tconcluluic procc- 
dcndo dtcas, arcellaria dicta verln non elle, ira rdbi- 
uuiitBar.Alcx.laf.Soci. R.ipa<Scalij Docl.communi- 
ter in d. L 1. ir.cod.& Polir. in tratt fubltin matcria pu 
piilarisfubftitutionisjinquinro &(exto quxiito. Sc 
probatur hxc conciuiio hac rationc. Pupiilaris fubfti 
tutiocxh^rcdato ficri potcd.Lj.Si.j.dicod. fcd illa vcr- 
ba,li hxrcs erit,cxh^rcdato nonconucniunc: crgo ad 
dlcntiampupilbris fublhtutionis iila vcrbano fum 
ncccllaria:n3m fi cllcn t dc fubliantia, iili qui no clTec 
lu:rcs,non potlet puptiiaritcr fubthtui, vt cll notum: 
redhoccfthJfum, cumpoflit ficri cxhzrctiatio qui 
non cft iiarre$,e«am fi vcliet. Lcum quidam.Cdc icg. 
&i.ab exiucrcdati.tr.dc lcg.j. crgo non funt dc lublti- 
tiapupiibris (ubilitutionis .&lixc condulio proba- 
turctiam pcr tcxtum in l.li tctlamcnto, & ibt Salv. La- 
co. Butrig. & Dcci. condcm opinioncm tcnent. C dc 
tiQpub.&al>jsiitblht.inLquiiiberis.$.h^veri>a.i.qui 
duos,& Lparerfa milias, & i.pcnif.cod. & ida cft vcril- 
fima conciulio,qua fcquuntur Alcx.in conll.47.1ib.i. 
Cuma.inconii.i<>.Bar.inconti.i4 j.Ang.inconf 41. 
€c Dec Corn. Alcx. Curt. iun. & alij DodL commu- 
ni tcr in Lprecibus.Cdc impul).& ali js fubft. 

£x mcnte BaL in d.Lprccibus , confiderandum cft, 
quod quando tdhirordicit , fi fiiius meus lucres eriti 
&:in pupillari ftate decciIcrit,Titiusfit Iixtcs: niis 
iublhtutiocftpupiiiatis proprieexprclIa,&infuifor 
macontinct tadum vuigarem , iuxuL iain hociure. 
ft.cod.lcd fi tdlator fimphcitet dicat,fi fihiis meus in 
piipiliariartatcdccclIciit.Titius fitiiircs: tunc ifta 
crit iiibihtutiocompendiola od ccrrum tcmpus limi 
taUjiddlad pupiliarem *tatcm,& in ca comprchcn- 
dctur vulgansnon ucita, (cil cxprdla vcrbis gencra» 
libiu, vcrum quia hxc Baldi fcntcntiadlcontroucr.> 
fi iuris,idcopro rcfolutionc vidcndum cftde duoi>. 
& prim6,an toiis lliblhtutio fi^bi pupiilo fimphciter 
fi in pupiliari a-tatcdccdlcrit, dicatur cflccopcndio- 
Gi? Sccundo, an cotincac vaiigarcinomnino tadtam, 
vcl exprdlam vcrbisgcncraiibiis? Circa prim.i f duz 
funt Dodlotum princi^alcsopiniones , &prima eft» 
qobd tolis fuli(h:utio litcompcdioU,& hancopinio- 
nemtencnt Bal.& i*au. dc Callro in d.l.prccibus,Car 
din. Floicac lu cRainutius, in q. j p.cxua dc ictUm, 



&!bilo. dclmolain materia pupiilaris fiihftitiirio- 
nis, Baid-in confi. 1 19, in j.vol.&Sod in l.j.in ^.qu.r- 
ftione fccundi cfre<au$. ifcod. laf in d.L i. num.47.& 
ibi Alexand lub nnmc. i j.in vcrli.puro in hoc .irticu- 
lo, &c. &lccundum laf in d. 1. 1. iia-ccftcommunis 
opinio, quam caam tcnct Bald. in 1. penult. num. i o. 
C dc impub. & alijs fubftiiut. & moucntur ilh hac 
vnicarationc. 

Compendiofiifubftitatiodicitnriila, quar fubco- 
pcdio&gcnerahtatc vcrborum plures complcC^tur 
lubllitutiones, Doc^orcs in l.Ccnrurio tfcod.lcd hcc 
fubftitiino fub vcrboru gcneraiitatc phircs copledH- 
turfubrtirutiones: vuigarcra, fi decdlcrit filius antc 
adita h9rcditatcm:& pupillarc.fi dccctld it lani adira 
harrcditatcintra pubcrtatcm.crgo fubftitutioillaco- 
pcndioia dici delict. Huic rationi rcfpondctur cx inte 
tionc Dodorum : natnfubftitutio ad hoc vt dicatur 
compendiola.cft nccelle,qu6d non Ibltim fubgcnera 
litate vcrborum cotirincat plures fublhtutiotici , fcd 
eriamcxigitur.vtpluraconrincat tcmpora.Bar.&alij 
fcribentcs in d. L Ccnturio.fcd ha:c fublbturio folum 
tcmpuspupiliaris xtatis conriner, cum fitdi<flum, 
fiin puptiiari xtatc dccellirrit.crgo non pf>tdl dici 
compcndiofa . Ncc obftat fi ducris, fubftimrionem 
iftamcriamplura tcmporacontincrc,quiacomple- 
«aitur tcmpus infanrix, & tcmpus lupra inftnriam, 
vfque ad puberutcm. quiarcfpondcrur, tcmpus pu- 
piiiarisxtatisprovnotemporeconfideratur.tcmpui 
cnimia propolito dcbet dIcditrormc,& non vnitor- 
nic, & ficexigicur tempus , qu6ii pluribus conueniat 
fublhturionibus, vt traduntDo<ftd.LCenturio. Ncc 
obllat , fi dcnuodixcris , fubftiturioncm iliam phira 
conrincre rcmpora diffbrmia, & piuribus conuenicn 
ria fublhtucionibus: nam corincc vulgarc, & lic tcm- 
pus antcaditam hxrcditatcm:&pupiiiarcm aditaiij 
rcditate, &fic tcmpus pubertaris . quia rdjjondctur, 
qiio<i ad hoc vt fubfti tutio dicarur compcndiofi, non 
{uflicit.vtvuigatis.&pupiiiaris tcmnora comprchen 
dat,vt probatutin redproca, &inillafubftiturionc, 
filiomeo Tinumfublhtuo, naminca &vulq.Tris & 
pupiliarisconrinctur fublhturio,Alcx.in l.iarn hociu 
re, num.4. fncod.&tamcn h.Tcfubftituriocompcn- 
dioia non didtur,vt omncs admittunt. 

Et cum hoc fiindamcntum non fubfiftat , idco al- 
tcracftopiniofiiperiori contraria, lciiicetquod hxc 
fiiblhtutio dicatur & lit pupiilaris , & non compcn- 
diola, & ita tcncnt laco.Butrig. \Lirrin. Siiim.Ioan.i 
MontcSpcrcilo,Alcx.Io.Bapc. Cacdalup.Dcc.& non- 
nulii.ilijcxrcccnrioribus in d.l.prcdbus, Saiyc.inLfi 
tcftamcnto. C.co.Bar. Aicx.Ripa&alij communitcr 
ind.i.i. lTan.inc.fi patcr.de tcila.iib.6,in materiac6- 
pcndiofx fublhturionis, Polit.in tractfubftir.in m.\- 
teria pupillaris, in 4. quxfito quinti & fcvtiqua-fiti 
priiicipali$,gl.ind.l.prccibus, in verbo, ccrtam, A-zo 
in fummx C. cod. in ver. fi quis verodicat. & Ang.in 
Lvcrbisduilibus.tF.eo.&inconlL4o.incipicntc,qu^ 
ritur.& Alcx. in confi.47. in 1. voL & iixc lccundum 
Ripam dl communis opinio. 

Moucntur ifti pcr rex.in d. Lpredbus , induccndo 
euminvtriiclivcro, hocmodo.iliilubthcutio facla 
fuir, li intra dccimumquarriim lu^ itatis annum dc- 
Cdli:rit, & harc fiibfti turio dicit ibi,quod cft ciprdla» 

& 
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ti in fccrtndu m afum conccpu , tfc (ic appcllatur pu- 

EiUaris cxprdla iiib{iicutio,ii' k-paraca a compcdiota. 
luic textui rcipondctunnam Impcrator non pr^lup 
ponit iimplicitcr fubilitutioncm iachim fuillc, fcd 
quod fubihtutio filio fj/hi fuit,vc tbi tilio fuo, qucm 
habcbac, & iic ccxcus iftc , non in hoc, fcd in primo 
cafuloquitur. 

Sccundo &: vltim6 moiicntur pcr tcxun l.qui libo- 
jris»in prin.il".et>d.& pcr tex. in Lli ira fcriptum.$.).fr.de 
bonapoiu:iriccun.tab.cum iimilibus, in qutbus hxc 
rubiUtutiopupillarisappcllatur. Vcnim his&iimili- 
has lcgibus rclpondctur, quod licet in cis lubilitutio 
hzcpapilbris appcUctur, non tamcn icquiturcom- 
pcndiofam non cllc , cum compcndiofa facb a paga- 
no non dicatur fublittutio , fcd qu;datnadicdio»l'c- 
cundum Bar.& Doi^.iii d.LCcnturio. 

£x prxdi Ais vidcs vcranque opinioncm diiputan- 
dodcfcndi poHr.tu pro rdblucione, cx mcntc t^od^o 
runi, conlidcra trcs caius.&primus cil,quando fubih 
cuiio ica conccpia fuit , ii iilius meus intrapubcrtaic 
dcccirerit,Tiiius Itt ci hzrcs,&in hoccaiti concludas 
pupillarcm cllc fubllitutioncm, &nun compcndic^ 
lam, quod probatur tam per Lqui plures.ff!cod.quam 
ctiatn,'|uiacompcndiofalubl}icuciujlladicitur ctlc, 
quxfubcompcndio verborum plurcs complctbtiir 
lubllitutioncs,& plura ccmpora,Oar.& ah; in d.LCcn 
turio. icd hxc iubditutio non complc^itur plurcs 
fublUtutioncs,(cd folum pupillarcm:iublbtuit cniin 
tclbitor tiho tantum,n6 iioi,cum dixerit, ci iii hxrcs, 
Inilit.dc pui?iLlubll.in prin.crgo fubtlttuciu iltacom 
pcndiofa dici no potcil,& hoc cil, qtK>d voluit Corn. 
ind.Lprccibus,col ^.in fi.& Alex.in d.Li. 

Sccundus cafus dl, quando itaconcept.i fuir fubiti 
tutio,li hhusmeusintrapubcrt.-ttcdcccilcric, Titius 
fit hxvcs . & in hoccafti concludas , hanc piipillarcm 
rubllitutioncm cllc , & probo hac rattonc. Compcn- 
dioiafubifitutiochciturilla, qu; fub corancndiovcr 
borum & dirciftas & fidcicommii!ariasfubilitucio< 
ncs comprchcndit, vt in d.Lprcctbus, in li. probatur, 
&non dicitur illa qux iblas dircclas continet iublli- 
niciones: alioquin reciprocacotinenshaiccdircdas 
fubditutioncs, d.I. iam noc iurc.fTcod. compendiufa 
diccrctur,quod cil falium,lccundum omne3.fcd hxc 
fubftitutio^li lihus mcus intrapubertatem deccllcrir, 
Titiuslith.Trci.non comprcnendit fidcicommilla- 
riam fublltcu(ioncm,(cd lcinpirdtrccto valct.d.l.pro 
cibus.Ergocompendioiafubihtutioilladici non dc- 
bet. Coraprob.itur hxc ratio: nani quahtas lubftitu-» 
tionis, fcu fpecics, cx quahtatcpcrfonx cuilubftitu-« 
tio fic potiiTimuin intclliqitur , c. (i patcr , dc ccibm. 
in 6. kd incafu noltro iubllitutio fitpupillo,&per 
Tcrba pupilljrifublbtuiioni conucnientia,crgopu- 
pillaris fuolHcucio dici dcbet. 

Tcrtius & vltimus cafus cft,quando fubibtutio ira 
conccpta fnit , li filius mcus intra pubcrtatcm iinc li- 
bcris dccenircic Titius iit hxres : & hoccalu Ilaplud 
Curaan. in coniu 1 1 quem rcfcri Ripa in d.L i. nu- 
nie. ,* 9. adhuc fubllitutioncm lilam pupiliarcm eilo 
aiiirmacproquoadducitur in primis tex. in d.c.li pa 
ter. vbi appoliiio tilorum vcrborum nonimpcdit, 
^uominuspupillaris tubihttuiodicatur. Nccobitac 
U dixcrisjqiKid non mmus Ci ilU vaba,iiiic libcris, no 



impediunt pupillarcm, quiaibilmpcrator (implici- 
tcr liiblbmcrat.li iinc libCTis dcccilcrrit: ncc ic rcAriik 
xcrat ad tcpiis pubertaiis, vt in calu nottro : & iic vcr- 
ba illapoliiintverificaripoilpubcrtatem dcccdenti- 
bus hxrcdibus : fcd lccus cll in cafu noilro , cutn fe 
ad pubcrtatcm rcflrinxcrat . quia rcl*pondco , qu6d 
licct hf^cfubAitutiopoH iinicam cempus pubertatit 
cxpirec.actamcn dcbetdici pupillaris , non obAantt- 
bus iliis verbis,ii iine hbcris deccllcrit.quia vti fublU- 
cutioind.c.tiptcr, appeilacur pupilLins, quiacon- 
ucnic verbis & pcrfonis inlbtucis,ita ctiam dici dcbet 
pupiilarisin cafunoilro, cum lubilimcioiftaconue^ 
niatverbis&pcribnis. Pcr(bnis,qutalitpupillo: vcr- 
bis , quia (it per vcrba pupillari iubtlitutioni conue' 
jiientia,& inipubcspotctl gcncratc & hbcros pro- 
crcarcvt in cpubcrcs , w cdc illis, & in c. fi. cxrra de 
dcfponf. impub.probatur. &linchberisdtxedcredi- 
cicur ctiam illc , qui libcros lubcrcnon potcA, gLia 
d.c.ii patcr, in vcrbo,vcibis. 

Sccundb &vlrimb pro hac opinione adducirar. 
Exprcilio corum , qux tacuc iniunt , nihil opcratur. 
I.j.lf.delcg.).i'cdin pupillori (ubtbtutionc illavcrba» 

line libcrts dccctIcnt,t.Kitc iubintclliguntor,cu fii- 
iKrucnicniibus hbcris cxpirct pupillans iubllitucio, 
Bar.inLpupillari.i€cod.crgo cxprciTio lilortim vcrbo 
rum nihilopcraridcbct, &inipedimctodIcnondc- 
bcnc, vt harc iubiHtutio ^>upillaris lit, qucmadmudu 
cilct,ii ilia vcrba non cilcnt appoiita. Ncc obilat li di- 
xcris, non cili: vcrum lUa vaba lacit^ iubintciligi, cii 
non iic vcrum fupcrucnicntibus libcris expirarc pu- 
pilbrein tubtiicutioncm, quodproban videciirhac 
rationcnam aut tu vis,qubd idi libcri linc lcgirimi 8c 
naturalcs, aut fpurij: li tu dicis cflc lcgitimos & natu- 
raics,& hoc ctl faltum,cu impubcs lcgitimas nuptias 
conrrahcrc non poinc, Inilic. dc nupun princ. li vcr^ 
dicis ctlc lilios ipuriiis, & cunc dico illos non romp^ 
rcpupillarem iubAiturionc,qucmadmodum tctim 
non rupiilcnt, Inil.dcexhxrcd.libcr.in priii.^it.Lfi- 
liti.illdchis.qui iuntiui vcialicni iur.quiarcfpondco 
^ Iiccc mipubcs kgitimos nuptias contrahcrc non 
puiTitttii id vcru cxutit de iurc autli,& no de iure ca- 
non ico, cum dc iurc canon icu cun tidcrctur potcn cia 
Coetindi,&tian(cannu 14.& 1 i.inucniatur,contra- 
hitur matrimonium.(Lc.impuberes,& cdeiiiis, el 1. 
extra dcdcl^>onfx impub.& in caiu iilo lus canonicu 
attciidi dcbcc. $.). Auth.dc cccldiatt tit.& licetrar6 
contingac imput>ercs filiosprocrcare, &monftruo- 
fum quod.mimudo vidcatur, & proptcrea non dcbcc 
dli: in coniidcrationcargJ.nam ad ca.ir.dc lcgib.atu 
mcn cumcondngercpollit, dcbctcllcinmaximaco 
lidcrationc, cumiuscanonicum ita veht, &coniIdc. 
racioncm dc hoc habcar, a quo iurc nos rcccdcrc non 
debcmus : & idco cii hac RaphaeUs Cumani opinio- 
ncpcrrranlucdcbcmus , aim quacgo pcrtranico. 

Circaicxundum conclulioncm principalcra con- 
4 duiiucproccdcndodicas, f vulgarc iHam cxprellara 
dici, & no tacitam, & ita tcncnt BoL Alcx.Corn.Iaf & 
Pau.dc Cailro in d.Lprccib. Alcx. lal!& U.ipa in d.L a. 
fTood. Sod.in l.j. ^.eod. & Ioan.de Imok in c.Rainu- 
tius, in materia pupilbris fubtlimtionis , cxtradc tc- 
ftam. & tbi candein upinioncm fequitur CardinaL& 
abiucopinioac nondifccdit fctuan.Vafq.in trac^ 

dc 
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Ae fiiccertlprogrcir, lib. i. $. i ; . num. 5 o. & ) <>. & Ivrc 
cll communis opinio. & moucnrur ilU ad id diccndu 
hac rat joncVulgarij fubibmdo, cjuando cumprclicn 
diturfubgencralicatc vcrborum, cxprclla vcrbis gc- 
neralibus nuncupatur: proutdl, qu.indo lub brcui- 
loqua, Cca compendioia fubilitutionc comprchcn- 
<litur,Barto.in l.Lucius, & in l.Ccntuno.ri.cod.icd in 
quxltioncpropofita vulgans fubltituuocoinprchcn 
clitur fub i>cncralifatc ilionim vcrborum, li in pupil- 
lari xtatcdcccllcrir.cjuiadidb vcrba pollunt cjpuni, 
fcihcctaditah.Lrcduatc, i!l(:liccrirpupi]laris, vclnon 
adica,& tunc crit vulgarii: ergo ilta vulgaris lublhru- 
tio diciiur c-xprclla in gcncre . nam illa vcrba, li fihus 
in pupilbri dccellcrit, fubihtuo, hunchabct lcnlum, 
vt lublhcutus admittatur, non (blum ii iilius hzrcs 
noncrit, fcdctiam li harres fiidus dcccllcrit, vinun 
folum antcacquilitam li.crcdicarcm, icd ctiain polt 
hxrcdiiatcm per impuberem quxiitam lubihtutus 
admitcacur ad cxclutionem lcgicimorum harredum 
impubcris,nam ii diccrct tcilator.impubcrcm lihum 
i nih tuo,Ti ri (I m iu bih tuo, tunc ellct vulgaris, gl.Bac. 
& omnes in l.Gallus.*). j. rt!de libcr.& polthum.crgo (i 
|x>ft vcrbum fublhtuo, adicci, ii impubcs dcccllciit> 
icnlus eft , vc ctiam It irapubcs hxrcs fadus dcccdat, 
fubrtitutus admittacur ad cxclulioncm cius intcrpre- 
tationis, qu^ tit per Lpoll adicam.C.dc impub.& alijs 
fubihr. Huicracioni conatur Dccius rcipondcrc, d»- 
ccns fubihtucioncni i"upr.idiclam cllc cxprcllam pu- 
piilarcm, cu verbum iubihcuo, incaiu illo rcihinga- 
iur,li decellcrit in pupillari f tatc:& idco vidctur calis 
lublhtutio rcftrichiad pupilIarc,&nulljM motlo vide- 
tur comprchcia vulgaris in gcncrahcatc verboru , fcd 
ibiii vidctur coprchcndi vulgaris fub iiia pupiiiari: q.a 
cum ilt cxprclla pupillaris, rcfoluitur pcnndc ac li cx- 
prcircdidum fuillct, li hxrcscric, &pcrconlcqucn$ 
vcfba rcpugnant vuigari : crgo erit taci ta vulgaris , & 
vtilgans in cahi nollronon comprchcnditur fubgc- 
neralitace vcrburu, vti coinprehcdiiur iub copcndio- 
fa,quia in copcndioia vcrba gencraiia func, & no ma- 
cisdeiignanc vulgarc quam pupillarc,vcl ccontra:q^ 
iecuseicincaiu noiho,qui.i vcrDamanifcltcrcipiciiic 
piipillarem . Veru hxc Decij rciponiio mihi non pla- 
cci,quianesari non p6t,quin illa vcrba,ii in pupiilari 
a:raicdcccHcrir,locumn6 habcantct noadita h^rcdi 
tate,vci locu habcnt atiira luercditatc. & idco pcr vcr- 
bailtagcncralia prxiumcndumcil, tcliicorcin non- 
magis dciigiuilc vulgarcm, quam pupillarcm,vcl ec6 
tra. & icico hcci cxprdla piipillarisappeiiaripui1it,cc 
exprcfla vulg.iris .ippcllan dcbcr, quia iubgcneraiica- 
ic verborii comprchcdicui: &proptcrea dicta verba, 
(iin pupillari xtatcdcccilcnc, nou vidcntur reilricta 
fblumadpupillarcm,cumdciigncnc ctiain vulgare 
dcproprictaie&iignifiLationcvcrbotu, Eccum hxc 
Dccij rciponiio ao iiibiiiUt , idco k iupcnori opinio- 
ne&cumuni non reccdo,Iic^t contrariii tencac Dcc 
ind.l.precibu$. NccubftactexrusinLqui iiabebat.fr. 
aoclem.qutcontrarium probarc vidctur , quia illi rc- 
fpondcas, proutiupraalias rclpondiinmaccria vul- 
garislublhcutionis.Echuius qu;cihonis vcilicascit, 
qniaii eil: cxprdla vulgaris, cxcludit macrcm ; («^cus (i 
cft tadta , quia tuc matcr ^ iubltituco no cxcluditur, 
Do^occs ocs ia d.Lprccib. & cit vcullima condulLo. 
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1 TMp'iUjri$fubfi'uutio,an ex foU fuihsredis cxiflentk 

ccnfjrmetHr. 

2 ExpTeljweorum,tjut tactt^ infunt,mhil operatur. 

i Indnfla ad vnum finem, totrarium operari non debent, 
4 l^erbi inteUij^cnda funt fccundum fubieajm materiSt 

etiam fi a vcrborum proprietate recedatur, 
j C<mditio,itt forma l^j^ecipca adimpleri dtbct. 

C A P. V. 

•^j^iay^j Vxrapr.Tdiittadul>irarurdc phiribus, & 
I '^l /M P""*^'t^i' pupiUaris liibllitutio /a- 
i75n tM* *"^'^""^'"o"*^'i''^^r«crit,&:in 
^ll^^l,!^^ pupillarixtatcdcccllcnt, ncccllciirpu- 
pillum hxrcdcm cxillc:rc,ad lioc vt lulv 
lhtucusadmiccatur,ii pupiilusdcmumantepubcrta- 
tcm dcccdat, & iican illa pupiliaris iiiblticutio c.v Ib- 
iaiui h^rcdis cxiitcnciaconfirmcturjEcinliocdubio 
dux lunt principalcs Doctorum opinioncs : qtiarum 
prima dl, ncccllc non dlc pupillum hxrciicm exille- 
rc,fcd luihccreiohim pupillum moriantcpubcrtarc, 
eriamiirepudiauerit hxrcditaccra patcrna.itadixic 
Bart.ind.Li.nu.t8.qucm icquunturibi Imola.Alcx. 
Soci.Iai".Ripa& alij.rf;cod.Ang.in L h.Ji.j.lEcod.Jj.ilvc. 
in Lii teltamcnco. C.eod.Pau.dc Caitro,&: Cuman.in 
Lj.in prin.tKcod.Imola in cRainutius.in matcria pu- 
pilUris, extradctdlam. Curt.iun.BaLAicx.& alij c6- 
municcr in d.Lpiccibus.& h?c eft communis opinio, 
quam pailim icquuntur DoClorcs , &confuIcndo i'e- 
quutiu fuic Pau. dc Caftro in con/iL^j . V0L2.& mo- 
ucntur iih ad id dicendum cx piuribus. 

Primoper tex.in Llulianu5,alias fi pupillus.fTdeac 
quir.h?rc(L&per cex.in Lpatcrfimilias.ffldcpriuileg.i 
crcd. His lcgibus facihtcr rclpondctur : nam iicct in 
didtisicgibuspupilUns fubftitutio fadafucnt.non 
cri cxdiclislcgibiistlicitur, q? hocmodo copulatiuc 
conccpta fucritpupillans iiibftitutio. dc hoc.n.nullu 
vcrbij in co textu fit , & idco intcllcdus iftcad diiibs 
legcs tanquadiuinatiuus,nuIlopa(ftoadmicti dct,iux 
ta do<ftrina Dccij in Lquotics.ff;dc rcg.iur.cum limiL 
i Sccundo moucntur.tE-vprciHo corum.qux tacite 
infunt,nihil opcratur, L 3 .fi.dc lcg.;.cu hmiLii;d in pu 
piiiari tacitciniimc iila vcrba, vc Ik hxrcs: hxrcdicacc 
cnimcxtcft6n6aditacon:uit pupill.iris (ubllicuiio. 
d.Li.in prin.crgo cxprclfio illoril vcrborum, li hxrcs 
erit , nihil opcratur.& idco vti li cxprclla no ftiillcnr, 
pupilL-iris (iibftiturio cx fola ibi hfrcdis c.\iltctiac6fir 
marcrur. d.Llulianus. alws li pupillus. ita ctdiccdum 
cftc6firmari,qn cxprimutur.(-Iuic rationi omilla AIc 
xandri rnlionc,ind.Li. q ikSocinoibi rcprobatur.rc- 
fpondcas, q, imo h.TC vcrba.li hxrcs crit, iii pupillart 
(ublhtutionecacitcn6in('unc: niaHcpupiilus nabet, 
aut n6habctcoh9rcdc:iicoh^rcdch.abcrcdicis,adcu 
tccoh.Trcdcc6firnianturpupilLircs tabuLnli vcroili 
cis fiiiu Ibiii iurrcdc inftitutii,idc quoq; cft diccdu:qa 
(i filius rcpudiaucnt hxrcditatc, admictif fublhrucus 
cx tacita vulgari c6prchen(a in cxprclla pupilLiri.iux. 
I.ia iioc iurc. (^coti. & lic poftca cofirmatur pupillaris 
fubftitutio, ncc cft opus,vt pupillus llt hxrc$,& maxi 
mc,quia ctiam cxharcdato fiai potclLLj.J.fir).ir.cod. 

Terrib 



D.Alexandri 

3 Tcrriomoucnruct In'^'!^-'^^*^ vnnm fincm, con- 
trarium opcran ncn tkbcnd.ict;.ita inutiliter.ff.de 
lcg.j.fcd ilb vciba, ii ii^ics cric, fauoic lublUtuci inda 

fucrunr.vt lucuplctiorem liabcrctpupiUi h^rcdi- 
tatcm,at.iiuncia patcrna h^rcdiratcicrgo ih cius odiii 
rctorqucri no dcocnt , vt nc ad pupiili quicie bona lo- 
laadmiiratur. I iuic quoqirarioni cx intcntionc Uo- 
€iorum rclpondcas, <f non lulilliiuti laiiorccxprclla 
funt illa vcrl>a,fcd vt patcmo bencticio pupiUaru llib 
ftitutionispriuarct filium.li patrcm iniunaafrccillct, 
ciushxrcditatcm rc|Hidiando>: pupilli.n. bcncficium 
continct pupillaris lubllo. Lfi pupillus. ff. dc acc]. h;rr. 

Quarto mnuentur.Clarum dt.cj» fi filius abltinuit, 
fta:im cft apcna via fublhtuto cx taata vult;.iri, d.lia 
hoc iurc. c:go apparct, quod durabac pnpiDaris,quia 
alias vulcaris in c,i contcnta no valcrct C^cru & h.TC 
rano nihil obllat; nci;atur.n.q> li non durarct piipilla 
ris,vulgarisfubpupillan non contincrctur, nam tlU 
confcqucntia cll falfa, qd patct, quia ptr fupcruciiicii 
liam puhcrtatis cxpirat pupillaris , & tamcn rcmancc 
ucira vult;aris , vt ttadit 6.-ir.&.'alij ibi eum lcquuiur> 
in d.l.).frcod.& nos fupra tatifllmcdiximus. 

4 Quinto & vltirao moucntur . f Vcrba funt intclli- 
gcnda J-m liibicdam matcria, ctiam fi i vcrboru pro- 
prictatcrccedamus.l.li vno, inj>rinc fl. hjca.&:l.tilh- 
pulatus.fF.de vfur.cii limil.fcii lubiccia piipillaris fub- 
tHtutionis matcria cfV,9> fubftitutio locii habcat, liue 
filiusfucritcfrcrtualitcr hxrcs.liucfolo norc.d.l.ii pu 
pillus,cu vulganb. crgo illa vcrba, li hxrcs cri t, dcbct 
incclligi,fiuccfredhialitcr,fiucfolo nominc h^rcs fue 
rit.C6firmaturhxcratio:quialicct fiUus, qui in potc 
Jlatc crar.ablhncat fc a patris h^rcditatc, adhuc tii h^ 
xcs dr. Lz. ji.fcd li fint lui. fflad Tcrtui. Lcu quali.$.fcd 
&fi fiius.ff.dc fidcic6.1ibcrt.A: Lli inodica.<5.})cn. Hidc 
br n.libcrt.& hinc crt, <J» fuit i% nud.i cohrmat tabuks 
pupill.ircs.Lfi fihus,qui patri.ffide vulg.&pupil C?tc 
ru & huic rationi rclpondctur , nc-g.indo Uibicda pu- 

{>ilLtrislul)flinitionis matcriaeiri', quod fubftiiuno 
ocii iubcat.tiuc liarrcs cfTc^iluaiitcr^liuefoio nominc 
hxrcs llr.cu id no lit vcrum, qn pupilLiris lublhtutio 
concipiturfiibillacoditionc, lih.Trcscrit&in pupil- 
lari ^tarc dcccdac.verbxn.cu ctfcrtu intclligcda lunt, 
l.j.in fi. ff.quod cuiufq; vniucrt; nomi. nam fi illa vcr- 
baitaintclligcrcntur.ccrteviucntcctiampatrcdiccs 
rctifrfuushxrcs. l.Gallus,&in multis $$.ilhuj icgis, 
& maximc in fctiam fi p.irentc.fiidc hbcr.& [x>ltii.& 
fic frullia illa vcrba ita conditionalitcr adicita cllcnf, 
quod non dii diccndfi , cum vcrba fcnnicr fuum cflc- 
dtim tijrtiri dt bcanc. I.fi ita lcgatii. $.illi li volct. fi".de 
lcg.i.& vctliaill.i |Kr tclhitorem adicc^bfucrunc, nc 
hxrcditaspupilli fqwrarctur a patcrna hxrcilitate: 
aUas.n.pater intcrtatus contra ciusvolunutcmdcce- 
dcrct,contral.qui<laraciogio.C.dciu. dciib. namno 
dlvcrifimilequcinpiam intcllatu vciiedcccdere, cu 
in p^nam incurnllcdicarnr patcr, qui cum condidc- 
rit tcfim neccllc lit.qi intctlatus contra cius intcntio- 
ncm dcccdat.i. fi. C. dc polthiiin. Iixrcdjnftir. & idco 
cum rc(pc<itu rcftatoris o<ljolum lit, prxfumcnduetl • 
tcftatorcra ifto refpc«ftu vcrba illa adicdllc, &proptc 
rca dc voluntatc teftarons cocludcndii cfl, fublbtutu 
ninc.idmittid(. jcrc, cu filiusciTcdtualitcriixrcsfiie- 
tit.&pcr lunc rc.-{j>oafionc rcmouctiu cc illud flmda 
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mcntu,dum diccbatur , g» bcneficiu ablHncndi cft in 
Hhjfauorc, &n6inilUusprxiudiciu introduclu, vr 
prol>ac Bart.in Lfi filius, qui patri. ffidc vulg.& pupiU, 
& idco fubfticucus admicri dcbct in cafu noftro, quia 
alias fequcrctur bcncficiuabltincndi in prxiudiauns 
ipfius filij rcfuitare, cu(^ adminatur fublbrurus , lic 
pupilh fauon&q» non admitt3tur,lit pupiilo odiosijt 
lnlr.de pupil.lubllin prin.& fic in f.iuorc in troduCta» 
inodiu retorqucrctur,ccntraLqd fauorc. fl.dcicgib. 
na iftud ftmdamcrum no proccdit in cafu noltro, cii 
coftct dc iplius tclbroris voiuntarc. I. volucntfiUii 
effcdualitcr h^rcdcm cilc^ad hoc vt pupiilantcr fub- 
ftitutn&dcmii admittatur, prout pcrfupradnliaaper 
ti(rimcc6ftat.& pcr lianc rcfponlionc rcmouctur illa 
altcra ratio, du c1iccb)atur,q> vulgans in qua agitur de 
tcftatoris fauoredccafu ad caliim extcdirur.l.Galius. 
§.Sc quid li tm.ff.dc Ubcr.& pofth.crgo idem dtccndii 
vidcbaturinpupilbri.il quod cxtcndatur dccafuin'' 
cafum, cii dcciusfauorcagatur, quia iftacxtenlio no 
pcrmittitur, cjuandoconltat dccotraria teltatoris vo 
luntate , prout cft in caf u noftro : natn cx fupracUifbs 
vides tcftatoris intentioncm cllcvcilc fiiium inftitu- 
tumctfci5luaiitcrh.Trcdcm ellc.idiiocvtin pupiliari 
aecace.co randcm deccdencc, locum faciac fubftituto. 

Secunda eftopinio fuperioriconrraria, (ciUcet 9» 
ira demu lit locus prxdiiflx fubftitutioni , fi pupillus 
luTcs patri (ijeric , & infra pubercatcni dcccllcrit . & 
hancopinioncm fcqucbaturlaco.Butrig.in d.Lprcci- 
bu.s,proutibi rcfcrr Scucrin.num.i i.&lcquitur ctia 
Polir in tracla.fubftitut. in nutcriapupiliaris,in j.q. 
prin.&mouenturifti cx tnbus. 
j lVim6,tC6dicio in forma fpccifica impicri dcbec 
LMf uius,&l.qui hxrcdi,in pnn. ffde cond.& dcmS. 
ieii hzc fubftitutio conccpca fpit fub c«')ditione,fi lix- 
rcscrit &intrapubcrraicdccclfoit: crgo neccllcc/l 
vt ca conditio adimplcatur . Confirmacur iixc racio, 
na bxc vcrba,li hxrcs cric, no func ncccllariaad pupil 
larcmfubftiiurioncm:ergo fi ccftacorexprimicinpu- 
piiUri lubfticutionccodittonem, fi hxreseriT,dicitur 
eam voliitaric cxprimcrc igitur fpccificc iniplcri dc- 
bct,cum quandocondirio apponitur voluntaric dc- 
bcar i rorma fpcci rica impleri , IJar.& ilM DoCk>rcs in 
LGalius. $.&quidfitantum.ff dclibcr.& pofthutiu 

Sccii ndo moucntur. Ad vcntarcm copuiatiux re- 
quiritur vtranq; partem vcrificari . Lfi hxrctU plurcs. 
ff dccondit. inftk.cum fimiL fcd htcdux coptiiadui 
pofitx luntconditioncs,fi hxrcscrit,& intra pubcrca 
tcni dcccllcrit : crgo vtraquc contUtio copidatiu* ve- 
rificari dci>ct. 

Tcrrio moucntur.A vcrborum proprictatc rcccde- 
rc no dcbcmus, nifi cu dc cxprclla cdkatoris voiun ta- 
tc c6ftat,& no alircr. ffdc ieg. f . led in propolito noa 
coi)rtaf dccxprclLi tctfcitorisvoiuntatccrgoil vcrbo- 
ru proprictatc rcccdcdum no cft. His & fimiUbus ra- 
tionibiis,aux adduci pollcnf, rcljxjndet Raph.Cum. 
in l.j.lf.codcm, quoii iicet fiiius hxrcditari patcrnx (e 
non immilccar, adhuc tamen cUcitur impietacondi- 
tio iiia in forma fixsnfica, vrrunq; copulariuum veri- 
ficari dicicur,&c1cmu vcrborij propriccas non rcpu- 
gnar.Uccc.n.fiiiusquiinputcftatc cracabftincat lci. 
patrishxrcdicatcaiihuc camcn hxrcsdicicur.L t.f. 
lcd fi fint fui. ff.aci TerculL Lcum quoll ^ fcd li (iius. 

fi:dc 
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ff.dc ficlcicomm. Ubcrc.l.& li modicx f pcu {f.de bon. 
hbcr.Vcrfi liuic racioni rcplicac Alcx ui ilLz.tliccns, 
91 UicaiiKcHigcrcmusvcibjilla, iupcrriu4clit:nc, cu 
cciain vuio Ci.-ib(orc tilius (uih<ercms noiuciicunic- 
quacur.l.G.iilus, in phn. cum $$.lct]uciuibus. i\A^- li- 
ber.&pollli. Prxicrcacum cclbcor vcrba illaadhliii 
reculcric, qui bcncHcium abltuicndi lubcbat, diccn- 
dum c(i , voUiilic rublbtutioncm valcrc co caiii , quo 
6I1US noabitincrct: vcrba.n. lccundum quolitatc pci- 
Tonxcm adijciuntitr.iiucUigi dcbcncL plcnu.)i.c<jui- 
tij.fLdc vlu , Sc iubi. & li tu ilucns cu 5uci. m d.l. i.q> 
bcnclicium abumcndi in prj:iudiciu lilij nibil opcro- 
Cur,vt vult Bar. in l.li tibus, qui patri. d.cud.& viu]} ti 
illavcrbaitaintcUigcrcmus, prj:iudicium lilioaitLr- 
rec,arg.Lti pupiUu5.tt.dcacq.lia:f.R.ctpundccur, tunc 
bcncficiumablbncndi tiUo n6aticrrcpra:iudicium, 
cum non apparct patrcm cx co voluillc nlio praiudi- 
carcin cafu autcm nollrcscx iUis vcrbis, li Iwrcs cnc, 
apparct: cx co cnim lUa vcrbaappututt tclbtor, vc li 
Hlius tiius ipiiim luiuria aticcillct repudiando cius 
hxrcditatcm , riUum pupiUaris lubllicutionis bcneti- 
cio pnuarctjvt dcgantcr Polirus diccbat. 

tx prardiCus hp; vluma opiniu cllct ccncnda: vcru 
cgoniillupaifloipriina& communi opinioncrecc- 
do. ti quod cx tacua vulgori Aibtlicucus iicadmittcii- 
<ius,cum iplain tcrrainu tccundtim racum ludiciuin 
probccur pcrccx.in d.Liam hociure. tl.codan verli.ti 
autcm impubcs hxrcscxtitcnc. & ratiocU,quialiccc 
vcrba in diCka. lublhcuciunc appodia lint conduioiu- 
lia, &proptcrcjin forma fpccitica rccundu rcgulas 
iuris cois adimplcri dcbercnt: attri lcx conlidcrando 
prxtumpta tcliatoris volutacrin , pcxtumit ccllaturc 
idem dilboruilli:, li cogicaII(:c : & propccrea cx tacica 
vulgarinuorc cctlacoris iubUitutusclladmittcdus. 
Sc pcr hancconlidcrationc rcmoucntur oiatupradi- 
^afundamcnta, cu lUa t^m rcguUs iuris communis 
proccdat , & lic in hocq> lublluutus cx lacitaMilgari 
admiuatur,ciicurro cumcoi upiinonc lcdancxexi- 
ftcntia luitaris conbr mcoeur tabulx pupillarcs.in cor 
fu ifto:cgorcnCTcin pundoiuris llcuiKiaopiniune, 
& licconcrac6cm,& moucor hac rationc. Cuitat cx- 
prcile m caTu notlro cetbtore vcllc dccedcre cu tetVo» 
in dubto itactia pr^lumitur.Lcjuidjm clogio.C.dc 
turedchb. &roaximamturiaathcuurtcllator qiidc- 
ccdicincclbcasexaltcriuscauia, cu tclUcus dcccdccc 
poliu.Lfi. C.dcpoith-hjrr.inrtic. modo llc,li tubllitu- 
<us admitccrctur cxpupiiljri lublUtutionc, tclbtor 
<ieccdcret incclUcus, & hlius dignus vidcrctur pater- 
710 bcncticio, & (icrcrcxccnlio dc vnocaiu ad aUum 
cutra cellacoris mccntionc: lcd vtrunq; diccrcctl fal- 
iiim,quia tcUacor vult dcccdcrc tclbtu$,& hlius non 
vi<lcrurdii:;nu<i patcrno bcncticiu,quia ciush^ralita- 
tc rccufandu iniunj lUii atfccu, quud cll ti contra cx- 
prctlam cctUtoris voluncatc,qcontra prxlumpta.d.l. 
<juii-|amc!ogio,&d. l.fi.&cxtcnho no pcrmitticurdc 
vno catu ad aim cocra cclbtoris voluntatc.Lc6modit- 
fimc.fF.dcUb.& potlh. crgo falfum eft ct diccre lublH 
cucum ii) cjfu nolkro ex tecundis tjbulis admuttndu 
cdc. C6hrmjtur hfc opmio: qa tl cx tctto patcrno no 
adeatnr hrrcdicas vc reliqua m co ccttamcnco contc- 
ra infirmantur.Lli ncmo. fl'dc rcg. iur. & Lti rcmo.f?. 
<lcrcftamcncj.tutcla. ua quoqj mUrroacur tclUmcn- 



cum pupiUate. Li.M(ico.l.qui plurcs liberos.$.fi.l)'de 
.vulg.& Lqu.tiitum,inH.ti.deacq.hxr.&non mirum, 
quiaparstclUnicnd paterni vidcturcllc ccil.tmcncu 
puptUarc. Lz.V prius.t]Idcvulg.&$.liberis, Inlhcdc 
pupiL&hiiiccll,q> tidcicommillarius vniucr(aUsho- 
noratus in ccllamcco pupillari pocdl compcUcrc adt 
rc h9rciUrs,non tolum qui tcripci fiierimc in tcftamc- 
copupilLirt, fcdctiamtcriptosia telUmcnco paccr- 
no,vc.idcancpacris hxrcduatem.licq; firmccurtelU- 
miScum paccrnu, vctic&ccftjmcncu pupillarefinna'* 
ri pollic adicioncpupiUaris tiibihcuci. Lapud luUanu. 
$.idcm iulianus.l.ua (amcn. f. 1 patrc.tf.ad TrebcL& 
1. 1.$. intcrdu.tF.de vulgari. NccoDlUnciura, pcrqux 
moucntur Dotliorcsad dicendum q* tola fuitatccon- 
Urmantur tabuls: pupilljrcs, c]ux tiint.Ltilius , qui tc 

fatcrnj.LtijiupilIus,&Lqtixtituiivtrdeacq.hxred.& 
li hUus qui pjtri.tf.dc vulg. & pupill.quia rcfpondc- 
tur.nam quod pupiUi hxrcdiusadiri poflit rcpudia- 
ca hxrcdicaccpjtcrnapcr fiUil,&hoc nc rencaturcre 
diconbuspjrcrnis,vtiqncdicUiura voIunc,qu6iI lic: 
fcdincclligicur camcnprocontUnri, pccrnam Fuil^ 
l'calteruiscoli.Trcdisaaitionc,prxccrip(um fubfticu- 
cum papiUjrcm.cjui a patcrn j abihnucrjc,confirma- 
tam, paccrnutn tclUmcntum fiiitrc confirmatum': 
ahjscnimiiin tocti corrucret teftamcncuin patcrnru 
nnnlKcrct tublUcuro odirc hxrcditatem pupiUire- 
pudiando, teu recutando hxrcdicacem pacernam : cu 
ad hoc.vc cctUiucnrumpiipillarcvalcar.nccellc llrco- 
ftamcntum paccrnum atUiionchxrcdiratis ctlcwluar 
liccr confitmari, (LLi.$.adco.& licccdii^ iura mcn- 
tioncm dc cohxrcdc non facianc, accamen itaintcr- 
prcutio hcndcbccad hoc vciura iuribiu concor- 
dcncur, quod non cft nouum. Lnon cll nouum. f(.dc 
lcgibus.&hxcintclligcntijcUcicur, (i vcricatcm ama 
miis,cxd.l quxiuum, infinc, &CX dccilionc dic^i $. 
adeo. dicb fprius. didx Lqui plures Uberos. )i.fina.& 
Lfecund^.Si. m ccrdum.trcodcm. 

1 SHbflitutio concrpta per Bmc rerbt , (juifi^uis mihi bit- 

reserit, (it hdtres unpuheri fiUo meo^Mcdtineat <4f- 
prelfjtn tulf^nrem, vel exprejff^am pupiUarem & ta 
citam yklgarem. 

2 SkbHiiutus pMpiUaris feu vul^iris.,<iui efl b/trrs htre 

dis ex iudicio tefljtoris, an ddmittatkr pcr ifla vcr- 
bj,/fuifijuis mihi bxrcf erit. 

3 InttUeQus adl.paterfamiiius primis tjbulis.ff.de vulg. 

&pup.l.iubliit. 

4 Imelli Qus ad l.quidam referunt. I.tjuodft dHO.ff.de i» 

recodicil, 

5 Si pater firupHciter inflituat filios, & eis Titium fuhfli- 

tuM , an nccejfe fit conditioncm txiiiere in pcrfona. 
imnium.ad hoc vt fubliiiutus adm.ttaiur. 

6 Et primoftjuid fit in pupiUjri.cum fuis det larationibus, 

& ampiuttombus,nnm.j 1 1. 

1 1 Qnid fit , <luattdo conditio euenit in ptrjona vltimi ht- 
redis iafliiHti.cum fiia decUraiwue, num. i j .cr 1 5. 

l^lnttUeQus ud l.hxredes mri.S.cum ita.ff.dd Tiebel. 
1 6 !Ih£ dicaturferfonj , qnji ex vertfimiii muite fubsli. 
tktum txcludat. 

V Ttrfona., 
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1 7 Terfona, /jtidexvertpmUi mente fub/lltuttrm exclM- 
dttyjn ftt uccvffc ejuod ftt de libtris.cum fuis dcJara 
r/oniir.num. ig. 19.20.2 1.2 2. e!r 2}. 

i^Verfoni,qutt excludiiurd ftatutOy non excludit rubfti. 
tutum . 

2J Terfona,i\utex verifimilimente fubHitutum excltu 
dit,an fxamaufam fubfiifutim e.xcludar. 

26 Tid tauftt filijs excepta lcgitima fjuorabUior,an dir- 
tatur. 

2y Secundo (fuid fttin fubflitiitione fideicommiffaria, ci 

f^is dcclaratiombus.num.ig. ;o. j l . j 2. 
38 InteUeOusadd.S.cumita. 

3 } Conditio fi cuentt in perfoniprimi,nonadmittitur fub. 
ftitutus,<iuaaJ<> e.xtat pcrfona^ijux ex veriftmUimf 
tefubfltrutum excludit ,an procedat quando liberi 
inftituti non fucrunt inuicem fubftituti. 

C A P. VL 

Ecundb dubicatur , f an rubffacutio con> 
ccpta pcf hic vcrba, Qu^irquis mihi ha> 
rcscfitt iithzrcs impubch tiliomco, 
concineai cxprcllam vuigarcm , an cx> 
prcflam pupiilarcm & tacitam vulga- 
rem?In hacconclufionc.licct Azoin rummi,& Dyn. 
in tradl.(uodcJiibllitutionc, vchntcontincrccxprcl- 
lamvulgarcm: t.imcn fccunHum vctitaicmconclu- 
dtndum cft.contincrccxprcllam pupilbrcm,& taci- 
tam vuli^arcm: quiacum hxc lubihtutio lit faCtafi- 
lio impubcri, non dl dubicandum, quinlitcxprella 
pupilbris,cim pcrcam pupilloiucccdacur, lnltit.de 
pup:l. (tibllic.in pnn. & idco concinct taciram vuiga- 
rcm, gloliBart.&alijcommunitcrin I. quiiibcris. $. 
hxc vcrba. rt. de vuigari & pupiL fubftittic. & laco.dc 
Rauen.&Cyn.iii i.prccibus.C.dc impub.& alijs lul> 
ftit.&di<3avcrbagcncraiia,qui('qui$ mihi h^rcs cric, 
inccliiguntur dc his,qui immediace cx ccIlaracnCo 
funch^rcdcs, nonauccm mcdioaiccrius: idcopatcr 
&dominus, quibusquarrif ur hxrcdicas pcr fiiium & 
fcruum.non dicuntur hxrcdcs cx ccftamcnto imnu-- 
diatc, &exiudiciodcfuncti, icdmcdio alccrius,lic 
cxdifpoficionclcgis <imihccrlvxrcsh.rrcdis.& ratio 
diucrfitati$ell,quiaiilavcrbarcfirruntur.-idprimum 
immcdiaium h.Trcdcm, qucm tclhitor pr.ilumitur 
habuille cx artcctionc , non autcm ad fccundum, qui 
non vcnit cx iudicio iclHtoris, icdcxdirpoliiionclc- 
X gis.luxca liipfadiCtaqu.rritur, jan fubftitutus pupil- 
laris tcu vulgaris, qui cft lu'rc$ hxrcdis cx iudicio te- 
ftatoris,admictatiirpcr illavcrba, quifquis nuhih.T- 
■ '•■•res crir ? Pro rcioiucionc huius quxftionis trcs conli- 
dcrandi (unt caftis. 

Primuscft, qriteftatorinftituttfilinmimpubcrc, 
& vn u m al i u m coh^rcdem tan ti'i , & dcindc f aci t lulv 
ftitutionc vuigarcin,& poftcadicic tcllacor, quilquis 
mihi ex fupradidis h^rcs crit, lit h^rcs filio mco.& in 
hoccafu concludas vcnircct ad hxrcdiiatcm fiii) , ctj 
vcniat cx uiHicio tcftaforis . ita probatur in i.cx duoK 
• $.j.ff!dc vuig.& pupil.& ratio cft,quiacu in primo no 
infticucric nilivnu, illapluralicascx{upr3di<3is c6- 
prchendic dc ncccfTitatc fubftitutioncm vuigarcm. 

Scciindus caius cft, quando tcftator habct duos fi- . 
Jios impuberes, vni iubfticuitpupillaricrr Caium,ahj 



fiiio fccit fubllicutionc hoc modo, quifiiuis mirii h«« 
rcs cric.lic hcrcs filio mco.& in hoc calu dtibitatiir,an 
li pr imus fiiit h.rres pacri, & morruus cft in piipillati 
a:catc,quoca(iiCaius vcnicns cx ptrpillari lubllitii- 
tionc, mcdiantcpcrlona pupilli,crccti.»m Ii.vrL-sip- 
fi tcfhtori, an tiic admittatiir ad fubftirutioncm pu- 
piliarc.pcr h.TCvcrb.n,qui(quismih!h- lulix» 
rcsfiliomeo impiibcri.ln hac quxih funt 
principalesDoftorii opiniones: quarum primadt; 
i)> piif-ill.iriicr fubftituttis adinittaturad h rahtate 
altcriusfili) impubcris.an Kida fuiriublto pcriila 
vcrba , qnilquis mihi lixrcs crit, lithjrres fiUo meo 
impuberi.quam opinioncin rcncnr Bar.Salvc. Raph. 
Cuman.Pau.de Caftro, & Alctan.in d.l.qtu liberis.J; 
hxc vcrba,& mouentur illi. 

Prim^>pcr tcx. in i.patcrfaniilias primis :abalis.i£ 
j dcvulg.&pupil.rublUIiiictcxtuircf|Xjndctur,tqilo 
quiturquoadaliu clTofhim. fqitgraujmc adijcicur 
fubcoMditionc, fi hircs crit te<t.Trori. ilto !' \ c 
onus fideicomilTi implcatiir,qui c'.t hxres .-S; 
pupiiiirisfubftitutus.tcncturadonusfidacomiiliat 
nosloquimur, qn commodu &cmo' 1 ib 
Condicionerclinquitur,li hcrcscritti. .. j^- 
fu h.Ttrs hcrcdis no tcnetur, & no veniraii illadcom 
modil.HrcrcfponlioreprobaturaDot^to r- 'n 
fion rraClacurdconcrc&grauaminc.illac .li 
m i hi h^rcs cri t,pu rificanir in h^r alc h^ rcili s, & lic in 
pupiH.Kircr fubftituto: quantofortiush.rcconditio 
vcri hcari dcbcr.q n t racbiu r dc comodo & cm wl 11 me 
ta,cu ftridior intcrprctatiodebcatficri,qn tracl.icut 
dc oncrc,& grauaminc, i[ quado traciatur ilc cinolu* 
mcnto.Iftc tcxtus rc vcra prol^at hanc Bartoli coiiclu 
lioncm: namibi fratcrcrac vulgariter& puoillaritcr 
fub[litut\ispf)fthunio,quodpatctcxillisv'- ' I ' Ni. 
vd hlio.na vcrbij,'ibi, dcnotat vulgarc: vci 

fiilhrc,qui poftlnimus .•uliuirhxretiitafc, 0 '- 
ari .r tatc decclTcn t . qua dc rc fratcr cx pu| ... 
fUcutione pupilh h.Trcdicatcm ailiuit, & tiicicurin 
ccxtu.quodillaconditioibiappolita, fiCiiusiciuj 
ftJtcrmctis primo loco fubftitutus h.rres mihi crit, 
tuncTiiio fidcicommilliim rclinquo, vcrificaturin 
Caio Seio fratrc, qui filio pupillocxptipillari llibfti- 
lutionc fuccc^Tit: & Uc Caius Scius fratcr tcnccur Ti- 
tio fidcicominilliiin darc.& non miru,li conditio ibi 
verificatur,quamuis non fucrit h^rcs immcdiacc.fed 
incdiatc, &(lc mcdianicpupillo, quiadc illomctlio 
tertatorcoginuit, cii ipfum pupiil.iriccrfubftitucrir, 
& Cic cl\ \\qres pupiUi.&in conlcqucncia ccrtacoris,ex 
difpofiiionciplius ccftacoris.& m hoc fundacur dcci- 
fio iliiu"; ccxrus, vc patcc in illis vcrbis,cum vcrum Cit 
tcftatori h.rrcdemcxtirillc, & pcr huncrcxtuin ibi 
candem opinionem tcncnt Bald.&Pau.dcCaftro. 

Scaind^>& vlrim^ probaturhxccocluliopcriOfc 
in I.fi piurcs.fF.de lcg. }. 

Sccundacft opiniofupcrioricontraria,quam t©« 
nct Io.dc Imola, & Arcc ind.Ji.hfCvcrba, & moucn- 
tunfticxpluribus. 

Primo pcr tcx. in l.quidam rcferiir. j.quod C duo» 
4 H".dc iurc codicil. f vbi lcgatii pcr illa vcrba, quifqiut 
mihi h.rrcs crit,n6comprcIicnditlubrtitutum. I luic 
tcxtui umitlaSartoii relponfionccgo lic rcfpondcros 
ibilcgacumfa^ua tcftacorc,fat^fuitincudiciIlis» 

tcmpore 
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tfctlipore ''qnovnus ex inflirutis mortuiis crat,&lic 
propartcmorruidiitbum lc^cum crit prononlcri- 
pco. & liccr lcgaru fiicric rciiClum fub ca condirione, 
<|wi{qtii&mihi liJcrcs crintii lub Aitbs vcrbis in eo ca- 
lu non coprchcndicur (ubibtucus inortiii, diclalcga- 
ta noccnlcntur repccica \ i\\t\o fubfticuto no dcbe 
turK|ui3 lcgatu crat pro non faipto. & illud quod no 
habct initium,nun potcilvideriabalia rcpciitum & 
kocconlidcrauicdichis cexcus indidis vcrbi$,c]uiais 
adiundlus lit,quia cciam cunccum adiungcbatur , in 
rcbus huiTunis nnn crat. Ex qua fnliitioncchcicur, <^ 
diclaconditionon vcriHcacur infub;lituco, quando 
reliclum pro non lcripro apud lcgcs habcrur: quia cii 
selichim no iubcac initium, non pot videri rcpetiiu. 
• Secundo mouentur. Si vcrum cllcr.q» li.crcs hxrc- 
^dummodo veniatexiudicio tedatoris admictcrc- 
turadhanc pupillarera fubititutionem, fcqucrccur 
cciani,9> iidcic(3iniiljrius, qui dt hxrcs h^rcdis mc. 
diantc teibmcto, ex ludicio tclbitoris dcbcrct admic 
ti ad hanc pupiiiarc lubRicutionc: lcd conicqucns di- 
ccrccll talsu, quuloqucnsdchj:rcdc,intclligiturdc 
bzrcdc pnmo, Si no dc hdcic6miiIario.i.qui hxrcdi. 
$.j.ff. dc cond.^' dcmon. crgo foisu dl cc antecedcns, 
& lic,q» harrc» h?rcdis cx iiidido tcliatoris , & lic ful>- 
ititutusadniituturad hac pupiUarem lubllitutione. 
Huic rattoni rdpondetur , qr conditio iila, ii dederis 
hxcciiiidequa in d.ji.|.dcbecadimplcri in perlbna pri 
mi h.Tredisdire(Ai,&a6in pcrlonafidcicomillarij h^ 
redis, quia iiiud cii, quiaaiumpicri potcd in pcrlona 
primi hxrcdis : nam , qii potcil adiinplcri in pcrlona 
prirai hzrcdis,&in pcriona tidcic6miiIari),tunccon 
<litio adimploda cll in pcrlona primi hxrcdisicd nos 
loquimur,qnando nullus olius cll \\xia cc(lacori,niU 
jftequi venitpcrvulgarem, fai piipiiiarcm lubilicu- 
tioncm: & idco adinicccndus e(l , cum vcniac cx iudi- 
do ccllatoris.fic nora hic rdponlionem , quia illadc- 
lcruiteiiim in rcfpondcndod.$.quod (tduo. 

Tcrti6& vltimo mouentur.Si harrcs hxreiiis ideo 
ftd hanc ptipiliarein (ubditucionc atiinicccrccur, quia 
wnit «c iudicio tdlatoris , fcqucrecur, qiiod paccr 6^ 
dominuit adniicterentur ad hanc fubdicucionem. fcd 
hocdicerc,cll3blurdiim.(L$.lifC vcrb.tcrgo ablurdi» 
dl cciamdiccrc,hxrcdem hxredisadmictendum dle 
ad hancpupiilarc (ubftitucicnem. confcquentiapro- 
batur:in dubio quud rchnquitur fiho vci leruo,ccn(e 
tur rehdum contcmpLtionc patris vel doinini , tcx. 
«ft in l.fiiio,&ibi Bar.if dc condit.&: dcmonftrat. Bar. 
jn l.(i hUo. rtldc donot. cau. mort. & ideo cenfecur rc- 
liclum parri vcl dommo. i. fidcicummilla. §. interdu. 
ffldc lcga. j.crgo patcr iS>:dominus vcniunt cx iudicio 
icft.itoris.ergoadmitccndi cllcnt adhanc pupillaro 
iiibftitucioncm, quod cft falfum. crgo talluin cft etia 
<^u6dadinittantur hxrcdcs hi'rcdis. Huic rationi re- 
fpa;idetur , quod maxim.i cil: diftcrccia jntcr patrcm 
^dominum, &vuigatitcrfcu pupillaritcr fubltitu- 
tumrnam ilii qui vciiiunt ex (iibftitutionc.vcniunc cx 
diipoiiuoiic tcliatoris , Sc (unt Iwnorati. ac dominus 
6c pater veniunt exdilpoliiione legis, & non funt ho- 
«orati.&attcnilidcber, qui honoraturtitulo infticu- 
tionis, non auccm qui liabcc cinolumcntum , vc pro- 
batuc in tocL;. $.j. flidc lcgxprirtan.&: idco patcr & 
dominusnon admutunturadiunc pupilla:cm luh- 



ilitucioneni, Ucct vulgarucr, lcu pupillaritcr iiibfti- 
tutus admitcatur. 

Exprardidis vidcas priorcra opinioaem vcriorem 
dle.cum qua ego pcrtranlco. 

Tettius&rvitiinus cafuscft, quando loquimurm 
fiddcommillario. &c in hoc calu concJudas dc nicntc 
Alexandri &aliorit in d.$.iixc vcrba,& Soci.in d.l.qui 
hxrcdi.Ji.j. quud condjtio iJla, li quis mihi hf res erii; 
non vcrificaturin fidetcoinmillario. ita probaturin 
d.ii. j.& ratio eft,quia ita patct fiiillcdc raence tdhto» 
hs,quiconlhtiiit fidcicommilKim, & tjinen roinir; 
quod h«rcdi foiucrcrur in rotum: nam teibtor cogi- 
tautbhxredctn dcbcrctoum hvrcditatem rcftirucrc, 
&tamcn voluit, qucHl conduio impiercturjnpcrfo- 
na lixrcdi;>. & hinc cft , qu6<l tantum caula conditio- 
nis implcnda: non vcnit in rcftitutionc fideicommil- 
/i vniucrlaits. & raciodl, quianon vidctiir quid hx- 
rciiicacium,&in rcftitutionchdcicommilfi vnuicria 
lis non veniunt, nili iurcnliraria. 1. in fidcicommilla- 
ria. ad Trcl^cl. & ratio diricrcnci.i; inrcr iubftitutit 
vulgarcin lcupupiUarem & fidcicommillariumeft, 
quiaii^res qui reftituit fidcic6miiI.irio adhucrcra.i- 
nct |j«rcs.$.rclHtuta, Inft.dc fiddc. hTrcd.l.(ja pcrin* 
dc. ft'ad TrcbcL& pro rata Trcbcilianica: lubitoneia 
ha:reditaria.Lj. & a.Caii TrcbcL idco ad fubftitutio- 
ncmvidctur vocatusillc, qui pcrvulgarcm vclpupil- 
larem , velprimam inlUtuaoncm vocatus cit,in qiii» 
bus cellant hxrationcs, non autcm fideicomrailla' 
hus. Ethdixcris, cxhacconclulionc clicitur, quod 
condiiiodtndi h.Tredi, intelligitur dc hxrcde dirc^ 
^o,& non vcilicer , prouceft fi^cicommillarius, con- 
tra quam conciulionem vidctur dle tex. in l.is, qui. in 
j.hn. fl.dclcg. prxlb.in. vbi implcturcondttio in pcr- 
ionam bonorutn polldloris , qui cft h.eres vcihcer, vt 
in §.quos autcm, Inftit. dc bonorum pollclL & cx co, 
^lubiUnctoncra. idcodebct conicqui emoiuincn- 
lum, & non in pcr(on.im lurrcdis inltituti, qui rcnu- 
ncchxrcsdircCio.itactiain diccndum ^ndcbatur in 
fidcicommillario, pro rata proquaeil hxrcs vtiiitcr, 
&oncra (iibftinct. Huicrationi rcfpondecur, nani 
condicio inpcrlbnahxrcdis icripti implcri nonpo- 
tuir,quia non manlic hxrcs direchis , quod prob.icur 
hac racionc: quaindtucontra tabulas pcti potelh cel- 
£it bonomm poirdrio (ccundum tabuUs. I. liiud. $.fi. 
fT.decontrauo.vndccum ind. $.fi.contra tabuiaspc» 
ti pocuenc, &pccitatuccit,conftar, quodiiarreslcti- 
ptus nunquam adiuit , crgo h.rrcs dircclus non exti- 
cic.necenim lurticic Icriptum dlc, vt dicatiir h.Trcs 
dirccius, ni(i&adieric.l.cum iui:rcdes.rtidcacquircn. 
pollcli.idcu condicio, (i Ivcrcs non erir.vcrificatur in 
hfrcdc (cripco, quinunquam adiuir. 1. li paccrfuni- 
has. rtldciucccd. infticuen. crgo dc iiarrcdi dandoin 
pcrfonaltrrcdjslcripii implcrinon potuit, indiCto 
$.Hn. quia ilic nunquam adiuit, licc^uc ivaTcs dircclus 
nunquamextitit: namconditiodcdando iixredino 
potcft iinplcri anrcqoim ipfc aticat h-Trcdiratcm. L j . 
$.(i quis li^Tcdi. ft.dc ilatu iibcr.cum antcqiiam hire- 
ditatcm a<ieat,ha'res nullo modo cxiftac. &idco cura 
ind.jj.nn.ivcrci (cnptus nunquain extiteru hxrcsdi- 
rcctus, &conlcquctitcr in dus pcrfona conchtio im. 
plcri non pocucric,ideo fupcreft.vc tmpleacur in pcr- 
faoa ilUus, qui vtilicccluercs cxcicic. 

P 1 Tcrcii 
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i' Terri&prindpaliferdohiratur, fan fl parcr (impli- 
citcrin(li(iiatfilu>s,&cis Tjtiiiin (iiblhtu.ir, na:dlc 
ficconditmncin cxiitcrc in pcr(bna omnitinn , ad lioc 
vtfubftitiitiisailmittatur?Proic(olii- ' luscon- 
ciuliomstrcicalusaiulidcrantui pci i ' 
:.:rPrimu$cft, t<luAn<^^ loquimurin pupillori (ubfli- 
tmionc : & in huccalu de mcntc DoCt-oru concludas, 
liibiliiutu pupiiiarciionadmitti, nihciicnicntccon- 
ditioncin pcrlbna omniu,coca(uquoliipcreltperlb 
na,<]ua:cx j i ' m mcntcJcxcludir fublHrurum , 
Bar.Pau.dct Alcx.ml.(i p.ucrimpubcrc;. flf. 

vulg.&pupil. liib(ht.Barr. Alcx.Pau. d*Cartro,Ri-. 
pa, & .ili) communitcr in I. h.Trcde» mei. $.aim ita. fT. 
ad Trcbcl.Alcx.incon(i.pi. lub num.l.in vcrli.quin 
i6probaiur. & num.S. in vtriic. non obA.ir quintum 
«rs^umcntum,vol.j.BaId,&: Dod.communitcrinl.pc 
nult.C.dcimpubcr.(3i:alij5 iub(hr.& cltcommunis 
opmio.fccundum Soci.in d. $.cum ira.qui raouintur 
l.li is qui duccnta. J.ircm (i patcr. tf.de rcb.dub.A: Lcii 
acutilTimi. Cdc fidricommilL & ita ampliaiur. LjHrn. 
Cdeimpub.&idijsftlbdir. &licet conrra hanccon- 
clu(ioiicm tcneat Soci. ind. f cum it.u ramcn non ct\ 
rcccdcndum a communi opinionc,cum ibi Ripa ra- 
donibus Socmi bcnerelpondear. 

Hxc concluliodcclaratur non proccdcre,tquado 
fupcrltespupillusnoeltab intcftato fratri prxdcHm 
£to fucccilurus, vt cl\ <\h (unt nati cx diiicr/is matrib. 
& (upcrcft matcr pra.<dcftincii , qu.r .nb intct^ato pra?- 
foturfratri gcnnano,auth.dcfuncio.C.adTcnHl.na 
rdcfubftitutusvnoimpubcrcmorictc adcitis hxre- 
ditatcadmictitur, liaLFulgo. Pau dcCafV. Alcii.Dcc 
& laf in l.pcnult. Cdc impub. &ali|$ iubflir. Kj^xi irt 
d.$.cum ita, num. i lo. Abban conti. 58. vol.i.Corn. 
in conl~i.i7(>.voL^.&in cod.volum.inconf.io iv&ini 
conii.i67.vol.4.Ruin.inconli.t^£.in vcrf necfimili- 
ter obllat,volum. j .& Iia:c eft communis opinio, qiir 
probaiurarguraentod. l.pcnulr. eam ticinduccndo, 
ibi inftiiutisduobusiilijs impubcribusfuitfii<l^afub 
ftituuodjrcJlapcr nomcn coilcdiuum , vidclicct, Ci 
vtcrq; dcccllcririn pupiliari.Ttace, talij fit h.Trcs: de- 
mum «lo tantum dccrdentc in pupillari xtatc , ded- 
ditur ibi,qu6d lubftitutus non dcbct admitti in illius 
poriionepropier volutacem prxiumptam refbions, 

3uia prxiumcndum eft.patrem cogitalleprimodccc 
en ti fratrc (ii u dcbcrc lucccdcre , & q> propter amo- 
rc filialc cos lubftitucrir ad inuice. ergo ex ratione tex 
tus qu9 dcbct adduci ad ampliandii vd rcftringendii . 
I.cum paicr.$.dulcifl[imis.ft.dc lcg.i.apcrtcconcludi- 
rur quodftnun iuiirerilla prilumpta reftatorisvo- 
luntas,vcniftct lubftitutusmportjoncmillius,inquo 
cxtitit conditin, licetin pcrlona vtriulc]uenon exti- 
terit.fcd in ca(u noftro ccilat ilb ratio, & (ic prarium- 

fitateftatoris voluntas, quiafratcr nofiiccedicfratri 
iio, cuin ndlit matcr, qux ab in tcftato ci fucccdit , & 
fic verum non eft in calu ifto patrem cogitalli: pnmo 
filiodeccdcnrcfratrcm fuum in cius porrioncm luc- 
ccdcrc, & ricccftat ratio confcruandarum lcgitima- 
rum hxrcdiutum , ergo fubfhtutus ad iUius portio* 
ncm eftadmittendus. 

Hxcdedaratioampliaturtproccdere.etiam fi fr* 
terfupcrftcs hfreditatcm fratris prxmortui rcpudi&- 
rct> Cum.in Lqui duos. S. de vulg. & pupiLRipa,nu- 
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mc. 1 04.1 n d.f.cum ira, Ruin.in conf tf^.col. j.vcrf 5( 
idcoeic hoc , voL ? . Corn. in con(i.x8 j .vol.j. & Curt. 
iun. I n d.Lpcn.col.fin. verli.ftar igi tur; 

Cont ra dit>am dcdararionc ac ampliarione tcnct 
Pau.dc Caftro i n d. f .cum ita , col. j .vcrf fcd ponc ia 
tcnninis,&in finalibus verbis , &ibi eriam Soci.col. 
1 o.vcrfi. fccundb iimiumr. Lancclloc Dcc.&ODC.in 
d.l.pcnult.qui moucntur e.t duobus. 

Prim6 , quando dar aftignantur rationes, tunc G 
vna milit.it,licrraltcradcficiaf,ft,ibit lctjisdirpolirio. 
$.aJHnitatis,Inih.dcnupt.fcd4>(ublhtutusiiid.Lpen. 
non admtitatur,ni(i omnibus impubcribus mortuis» 
eftcxdupliciratione: primacaiiiaconfcruandarulc- 
girimaru luccclfionii , ((.•cundavcrticft virtiis&pro- 
prieras vcrboru.crgo licct priraa deficiat,tii cum lccii 
da lonim habrat, militabit ctiam in catii iftodifpoii- 
uodi£hr lcgis.Huicconlidcrauoni rcfpondetur,q> in 
d.Lpcn. no alfignantur dux rationes , (cd vnica tantii 
affignatur fiindara in prxlumptapatris mcnte: nam 
ii ibi fola verborum propnctas non excludcret lublU 
tufum pupillarcm,inepra& lincdubiutioncvidcrc- 
turdecilio lUius lcgis quam canicn Imjwratorallcric 
0: maturo con(ilio , & ex mcnrc Sabini cdidiile.tcftai» 
tor enim voluit pro vtroquc pupillo teftari , vt vcrba 
fonanr. e(Kn.lubnirurioptipilLiris tcftamcnnim hlij. 
l.i.tr.dcmlg.lcx tamen aliqu.ido intcrpreratur, q> te- 
ftari volucritpro vlrimotanfum,lumpraconicilhira, 
qubd tcftator volucrit confcruarc ius lcgirimarum 
iiicccilionum intcr inipubcrcs . qiij rarione cedante 
dcbct ftarc lublhturiopupillarisin pcrfonavtriufq;. 

Secundo mouentur. parialunt, qubd cxclud.atitc: 
Aibftifutus ex tacita mcntc tcftatoris,vcl cxcludarur 
fihjsin condjuonepoliiis, lccundura gloC in LLii» 
cius,la i.fr.dchxred. inftiruen. lcd fubftitutusa filijs 
cxcluditur ctiaro qubd non linc hxredcs. Ltiliusfami- 
lias.f curaquis. ft.dc lcga.j.ergodiccndum cft,qub4 
criam exdudatur i filio fuperitite, licec alteri pupillo 
non fuccedac. Hrc ratio confirmacur cx tliclo Barto- 
li i(i L j. $. (i paccr. dcconiungcn. cum cmancip. li- 
bcr.vbi vult,quodquando quis irapcdit mc lucce* 
dcrc, quiafccicdcficercconduioncm dilpoliuonis» 
cxquadcbebacadmitti: tuncliccripfcqui mcimpo- 
dit non admittatur,me tamcn cxcludit , quiaincon* 
dinonibusconlidcraturmerum facbum. Huicrario- 
ni rclpondetur,qu(Hi .i:quiparatio non cft bona>quia 
filij non excludunt fubltitutum , led dcfoi^scondi- 
tionis:& idco non rLquirimr.qubtl fint h^rcdcs^cum 
mconditionibus mcrum faC.tumdclidcrctur.LM9- 
uius.Lqui hxredi.H.dccondit. & dcmonfhat. in caiu 
verb d.I.pcn. fupcrftcs frater , &nondcfcciuscondi- 
tioniscxcludit fubtiitutum.&fic tcrraini nonlunc 
parcs : vndc aira fupcrftcs fi-atcr me cxcludac , idco 11 
ipfc non fucccdit liinftitutura non cxdudic, curo cct 
fat ratio,qux lublticutum cxcludcbac. 

Ex pr^ did^is paccr, tam declararioncm , quam am* 
pliarioncm voramcftc.cxquoinfLrtur, qubd li cllcc 
in medio fraicr virinqucconiundus,qui cxcludit frs 
trcm gcrmanum fupcrihtcm, auth.ccllantc, &anth. 
pollfratrcs. C. dclcgit. hxrcd.qubd mnclubftitutu» 
non cxcliidcremr, cum cunc cclLirct ratio cilpcnult. 
ira tcner Pau.de Caftro ibi, & Coracin conftlio 
1 oiiib. tcnio . tum cum tcftator volueric ambobitf 

impu- 
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impubcribusmortuishaberc rubllicutum vtriufque 
ha:rccliu(cm , cxclulb fratrc maiorc vtricjucconiun- 
6tO|Viclctur ctiam , quod volueritcum lubcrc It.vre- 
<iitatanal(crius pr.rmurientis>cumalccriuperitc\ ci 
habcrc nun poiru, & lic hoc calu cll iucus rubllicuuo- 
ni in pcriona vrriu(i]uc& tcdaror vtriq; pupiUo lub- 
ftinicicvoluic ,&non vlcimo tancum. 

p !>ccunci6 principalis concluiiof cieclaracnr no pro- 
ccdcrcrduollirutuslitdelibens, vtii rubliitucusltc 
aliusfateriplurum impubcrum: nam runc vno mo- 
ricntclablkitutus admittirur, (Scnon cll cxpcdaiuia 
mors vtriufq; lu tciicnt in d. $.cu ita, Bar.Kapli. Alcx. 
& Ripa,Bal.Alcx.& Curii.in d.Lpen.Cornan coiiiii j. 
vol.j A' in conf. I i4.vul.i.Hcrcran.inconf iSi vul. 
in nouis,Ruin.in coni. 1 1 ^-nu. i .voL f .& in col. i p8. 
voLi.Soci.in£onll.94.vol.4.& in eocLvuLin conl! ; i. 
&Gozad.inconn.p7.&Ii;cellmagis cummuntsopi 
nio , quz probat ur , quia fubllicurus limpiicitcr poll 
mortcm plurium rcgulariccr admirtitur pollmorcc 
vni uf .L fi hl iu.frdc lcg. 1 . & L Lucius. $i. Caio. ft.ad Trc- 
bel.& licec lioc n6 proccdat.qii ("u{>erclt pcrlona.quf 
cx veridmili mcncc dcfuncb fublbcutu excludac,pru- 
utfupra inpriiicipaliconcluhoncdidum fuic: camc 
in cafu nodru cum (ubliicutus lic vnus cx iibcris tcm 
toris,alicr AIius nu cir peribna, qux cx vcrilimili mc- 
tc (ubilicucu cxcludar, vt probatur in d.f cum ica.vbt 
habccur , ^ ncpos cx fracrc nu cxcludic dj<lto calu ne* 
potcm ex alio fratrc fubiiitutum: quia cii no dlcc nc- 
pos proximior tciiacori , fcd in pari gradu cu nepoce 
lublLcuu, non potefk dici pedbna , qiix cx vcrilimili 
mcncc excluciac (ubdirutu, & lic (ccundum Dodiorcs 
ibi ad hoc vc pcribna. qua: lupercft cx vcriliraili mece 
dcfund^i poliic cxdudcrc fubiticutu , c!\ nccelle, q? lit 
proximioc, nec dl (atis, q> lit in pah gratiu cu fublli* 
cuco, fi^ifilius fub(lirurus in calu nultru cuin pari 
gradu cuu) alccro (ilio impubcrciergo alter (iltus im- 
pubes nd elt peribna, qux cii: vcrilimili mcntctcdaco 
ris fubditutuin excludat.&icacti h.icdccLiratiunccll 
pcrcran(cundum,lic^c coirarium tcncanc 1'au. cic Ca- 
itxo in d. LpcnuL cul. i. verli. vhimo qu.rricur,SoL'i.in 
<i.«j cum ica, & Bcrcran.in conU.8 j.coLpcnuLvcrf led 
quu, voLi.inaiiciquis. NccobfiacLcum.icucilllmi. 
C.dc tidcicom. & Lcum auus. (I^dccondic. &dcmon. 
vbi neposcx prjrdimpcamence cxcludic pacruu fub- 
fiiiutuin. & lic liliu ccllacoris eo proximiurcm, quia 
ditti lura loquuncur rcipcClu portionis (ui patris, in 
cuius pcrfuna dchciccundicio, non auccm in pcrfona 
aliorum cohxrcdum . Ncc ubllac ratioconicruanda- 
rum lcgitimarum hzrediucum,quia fraccr vtrinquc 
coniunctus habct duo vincula pro (c, (ciliccc ius lcgi- 
titnaru hxrcdicacu , & ius lubilicutionis: ergo dcbct 
{upcrarefrarrc('upcrlhtc,q,habec cmius lcgiiimarii 
hxrediracu in prcc frarris iupllicis, nam duo vincula 
iu nc vno furtiora, Auch. decun(ang.& vccrin.in prin. 

o Teruo declaracur non procedcre, fquando iupcr- 
ftcsncrclcgarus,vcirclii;ioncprofellus.incclIigas luc 
dccbraciuiicm, quadu fupcrltcsc(lcd<:Ctus maiur,& 
lam ipii:,quam monallcnum (unc (uccclTionum inca 
paccs.& ratio cll, quia cdlac ratio con(cruaiid.r h-gi- 
tinulucccllionis,cum tahs (upcr(tcs hatxratuc pro 
moriuo. L qu idam (ilium.(r.dc con tr aubul. i u con 
cludicRipain(L$.cumica,nuin. 1 14. 
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Quartb&vltimbali/somiflisdcclarattirnt') procc 
1 1 derc, tqnfihjiinllitutisinrcb.ccrrisfuir(ublhtutiis 
cxcrancus, & vniucdahrcr hzres inib tucus,na tunc al 
tcromorruoin pupillari fcacc admicciC fubltiiucus. 
ica craihc Ang.in coL i o i . qui muuccur, quia ccilator 
ni.igis prxdilcxic cxrraneij,ip(um vniucrlalircr hi-re- 
dc inftituendo, & idco no crcihcur voluillc cofcruarc 
iuslcgicimaru ht-rcdicacii inccr (iho^, pro quo facic 
Lj.Cdc impub.& alijs fubli. Concra hanc dcclarario- 
nc cencc Arcin Lquida ccito. (£dc vulg. & pupil.Soci. 
in d.$.cu ita,& ibi Rip, nu. 1 1 ;.& mihi ct vidccur du 
biadicta Angcliconclulio hacratione.TelIatoriicec 
pr^dilcxcrit (ubilitutii in hzrcditatc ipllus tdlacorisy 
nuciicumin h.rrcditatc(Tatrispr.cdiIcxit,cu rcfpe» 
ita iplbru ccnfcatur voluiHc confcruarc ius lcgitima 
[Q hxtcditatii: nam in dictis rcbus ccrtis cos prxdile- 
xit: indubio.n.tcllatorcc(crur fccillcpro (ilioco mo 
do ccllaincnrum, (]uuipfepupillus /aciurus fuillec:(i 
zcatcm tc(tidi lubuillct.vt probatur in Li.& in I.Lu- 
cius. fr.dcvulg.&pupilLfcdpupillus non excludllcc 
proptcr cxtrancfi fi-atrcm. crgo ica vcrilimiliccr con- 
cludcndumcftpatrcnon exclutlllelcu cxcluderevo- 
luillcfupcrllitera fratremab hxrcditacealcchusfira- 
iris prxmorcui propcerextraneum fubllitutum. 

Iuxtalbpr.tdicfci quxrendum ell dc duobus. &pri 
mo fupra viium fuir, quid hc , quido condicio cucnic 
in pcribna primi hxrcdis inihtuti: nunc «dcndii el\, 
quid llt quando conditio cucnir in pcrfona vldmi. Se 
cundo videndum cft,qux nam (it perlona, qux ex ve- 
riitmili mencc cdlatoris fubdicucum cxcluc{.ic.> 
11 Circaprimumconcluchrur,"fq> qriphmusdeccl^ 
iit pubeslinchbcris&altcrimpubcs, tiicadraitticur 
fubihtucus ad fuccdlione fecundi, ex quo cunc no dr 
cxcarcperibna, quzfublticurii excludaccx przium- 
pca mcnte ceftacoris, Alcx.lacBaLSaly.Pau.dc Caftro, 
Fulgof & Cur.iun.in d.Lpen.C.de impub.& ali j^ fub- 
flir.Alcx. Ripa&alijc6municerincL$.cumica, Aicx. 
in conf t o i .coL i.vcrClcxcb & vlcimb. VUI.4.& Corn. 
in conii. 1 8 j .col.fi. vcrfitc (i vnus, vol. j.& moucncuc 
ifti pcr tcx. in d-$.cum ita.na ibi vci fubfticucus fuic in 
toco ad caulam reciprocf , (ic in qone noftra fuic (ub- 
ihcutusvlamo tmadcaulam c6fcruad.irii legitim.i- 
rum h^cdiutu.Itcm vti ibi lubftitutus haberet tocu* 
fi clleclocus rccipr(xrx:ica in quzltione noftra fubfti 
tutus habcrcc totum,liciict locuslcgitim.Tluccdrio- 
ni.lUMi) ibi Claucha (ubftituta nopotcrat c6(cqui to- 
tum , niji porrio primi pcrucniftcrad (ccundu : at in 
quxlliunc noftra (ubftitutus poccft habcre cocii , ctii 
^ ponio primi no j:»crHcncntad (ccundii, vc(iambo 
limul moriancur.l.quiduos.frdc vulg.&pupiLlublti. 
Vndcli indicto cexiu Claudu fubltirucadcbechabe 
roparccm, cancoiuagispartcdcbcchabcrc fub(btu- 
tiisinquxftionenofti.i.Corroboratiirh.Tcratio:na(i 
fubllitutusadmittiiurin portioncprimi, lihiperftcs 
rcpudict,vt (upra diCtii fuit : tanto magis admitti de- 
bet in portionc vliimi,(iaiius pubcs morruus (it. 
I ) H^c conclulio proccdit, t quando pcr vcrba fim- 
plicia fuitfadtaiiibftitutio, quiacunc fubfhcutus in 
toium vidctur fubftitutus,cum vltimo ("ubftitutus 
cen(i;arur, &licrcciprocafub(litutio intcrinltitucos 
faCta ccn(ctur: (cd quandoper nomma collcCtiua., 
tunc Socin. in diclo $. cuni ita contrarium tcnct, 8c 
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^oconaiiTerctn cum opinioncSocini : nam ftibfh* 
tuciocondicionolis, Itcut&qturlibctcodicionalisdi- 
(i>o(liio, non pot lortiri efrc<f:tum,niii dcmum condi- 
rionc implcta.Lccdcrcdicm.ft!de vcrb.fignif.LluJC vc 
dicio,in prin. ft.dcconcrahcn.cmptio.&dcbct implc 
ri condicio rpccialitcr,& in forma il!a,qu.c cii a tcita- 
tortf prolatxl.M9uiu$,& Lqui hxrcdi,in prin. ff.de c6 
dit.& dcmonfl. (cd in cafu nodro fubftitutio Aiic con 
'cntionalis,vc puca, li Ticius &Scius in pupitLiri .xcace 
dcccllcrint,feu fi ambo in pupilUri .TCacc moriantur. 
ergo conditio df adimplcta,ii ambo deccHcrint:crgo 
fi vnus dcccflit impubcs, & altcr pubcs, dcficit condi- 
tio:crgofub(litucus admitu nodcbcc. Nccobilactex 
f us in d.$.cum iij,quia hic tcxtiu rcpugnar iuris rcgu 
lis,qui volunt, vcrbis dlc infcruicndum. Lj.Ji.fi is,t]ui 
nauc. ff! de cxcrcnor. Sc vtiq; li iftc teztus non rcpcri- 
rctur, infpcda verborum propriccacccocrarium cllct 
diccndum: cA t n fcruanda cius dilpolitio ctia Ci dura 
vidcatur. I.profpcxir. ff. qui &i quib. eft bcnc vcrum 
q^cddccillofingularis.&idcovci vcrbis repugnans 
ftridhllimccli intclligcndaincafu tm, inquoloqui- 
tur,vcl in cafu limili . iicut dicimus in (bcuco cxorbi- 
tanii i rcgulis iuris c6is,qu6dfcilicct ftridlc&in pro 
prijs tcrmi nis incclligi «lcDcr, vc vcrba fonanc , vt mi- 
nusiu$coelnfat,& minusircgulis prardufhs rece- 
dat, arg.l.pra:cipimu$.C dcappcllat.cra*iuncDo«flo- 
rcs in Llcrui vcltri. Cdc noxaL icd tcx. in d.$.cum ica. 

l^loquicur, tquando fubftirutiofuicfadaincocaha^ 
rcaiuccin quo dcciHo ilia fundacur,& ex quo volun- 
tas tcftanris colligicur vc ibi patec , Qua totum habc- 
rc voluic, & c.iundis verbis vlcim^ fubfticutionis ibi, 
Omncm hxrcditacem ad ncptcm Cbudiam ^xnirc 
voIuic,&c.crgo illc ccxtus non procaiic,ni(i (\h in co- 
ta han:cditatc (tiii fat^a litbft itutio. & hinc ibi dicuni 
Ang.Pau.dc Cillro & ali) magi s com miini rcr, q> (i vl- 
uma fubftitutio nonfiiillct Kidiaintotahxreditacc, 
fcd aliccr,put3 in portinnc vltimi dcccdcnns, dccifio 
ilb non proccdcrct,{'cd in tali fubftiturionc vcrihcan 
darequircrcturcoditionc implcriin pcrlbna vtriui^ 
quc,quia tuncccllarctrarioibiallcgata, &ftandum 
dlcteocafu propriccati illoru verborum collcdiuo- 
nim,n vtcrq; dcccllcrit linc filijs, quar cft,vt rcquirat 
vcninq; (ic ncccdcrc , & ica cft concludcndum, prout 
tradit Marian.Soci.iu.inconf 4 1 .&in conf.59.voL4. 
&noC3,qu6dquando copulatiuc cftfadbi pupillaris 
fubfticurioduobus impubcribus: cuncii noiupcrcft 
pcr(ona,quxexvcrifimilimcntc teftacoris fubftitu- 
lum cxcludar,fubftitucusadmicatur.Lpcn.Cdcim- 
pub. & alijs fiibft. quod procedit, qti (iibfticucus Aiic 
in cota hxrcditaic (ubftitutus , alias Qxas cft, vt pro- 
bacurind. $.aimica.&iftacftmagiscommunisopi- 
nio,vt tradunt in didis locis Doclorcs. 

I f Quandotper verba (impliciacft FiAa fubftirurio, 
tuncad porrioncm vltimi noadmittitiir fubftitucus, 
qn pubcs morcuus ftiitcu filijs, Bar.Alcx. I<jpa& alij 
coiccr in d.$.cii ica.& rauo cft, qnia qn ccftator inccr- 
rogacus, fi ccrcuscafus concigilIcc,vcrifimiliccr ccrcu 
qtl riidillct, illud oino atccndi & fcruari dcbct,ct (j> il 
ludnon rcpcriaturcxprcdiim pcripfum tcftatorc, vt 
eft gLfinguIaris in l.talc padhi. $.fi.ft!dc pacl. fcd fi tc- 
flator in hoc cafu intcrtogatusfiiiflcc, vcrifimihtcr 
rcipondiilctconditionc dcfc(!Hfuiflc ad cxclufionc 



rrentacinqui; 

fubftimri proptcrfupcrcxiftcnria filioru, filij puberis 
harrcdis inlhtuti : crgo id attcndi & fcruari dcbct. & 
notaq> hoc proccditcriam qii morictcimpubcreeft 
viuus alcer fra ter pubes cffc{?his.& rario cft, quia ii fi- 
lij pr^dcfiindli piibcriscxcluduntliibftitucii, mulco 
magis ipfum cxcludcrcdcbcc ip(*c pubcs fraccr impu 
bcris raortui & pr filioru cu adlit pcrfona,q cx vcrill- 
raili mcntc tcftatoris fubftmitu cxcliuLxt,iHx,<LLpcn. 
Circafccundii omilladifputationc concludcndii 

6 cft,tq» ilUdf pcrfona.quaccxvcrilimili mctctdbco- 
ris (iibrticucii cxcludicqu? pr^fcrtur lubllituto in fuc 
cdrionc illius , ctii fada cft fublhtucio , ita condudit 
GuiLdc Cun.]n d.Lpcn.& idcm ccncnc Corn.in conC 
5>?.in conl^i StJ.inconf ioi.inc6(.ii9.inconl.i7tf. 
voLj.inconli.i8 j.incoi^i^.inconCi I4.inc6(li ;8. 
voLi.in cof. i & in cof 198. V0L4. Bolog.in addic 
ad Ioan.dc Ana. in confi.66.Alcx.in conli. 1 o 1 .V0L4. 
Aymo.incon(i.i op.&Ripaind J.cum ica, vbilianc 
cflccommuncm opinioncm aflciit. 

7 Scd luxta hanccocluiioncdubitacur, -fin ilhpcr- 
fona , qux in fucccfllionc (ubfticutu cxdudit , ncccflc 
cftq> lit de libcris tcftatorisr&in hocdubioduxlimt 
prindpalcsDoftorii opinioncs.&prima eft g> ifta pfo 
na nccdlc: cft quod fit dc libcris . qu.i opinione tcncc 
Bar.in d.fcii ita,&ibi Alcx.Soci.& Ripa,nu. 1 j i.qui 
hanc circ coc opi nionc aflirmat.candc opinionem fc- 
quuntur Bald.Saly.& Corn.in tl.Lpcn.C de iinpub.5i 
alijs fubft.Pau.dc Caft. in Lfi patcr.ftldc vulg.& pupiL 
Ru1n.1nconf1i4.vol j.GuidoPaparinconLi iS.fic 
inconf.1 16. Alex.incon('.^8.vol.j. &inc6(.i 1.V0L5. 
Soci.in conl* 94. voL ^.Bcrtran.qui diac cocm in con 
fiL6.voL i.in nouis , & i n conf 1 8 1 .vol. 3 . i n nouis,Sd 
Parif.in conf 4 i.in conf 44. voL i.& in c6(. j 9.V0L j . 
& mouentur i(h DcH^lorcs pcr l.pcn. C. dc impub.5c 
alijs fubft.acctquiadic^a pr^-lumptiocft fundarain 
pr.Tlumprionc.tlc qua in LciJ acuriflimi.Ctlc fidcico. 
cu limilib. quar no militac nifi cxiftcntibiis de(ccntlc«- 
tibus.&idco fifilius grauatus pcr fidcicommilliim 
deceditcum libcris.qui ("untdcticlccndcntibiis cc(b- 
toris non habct iocum rcftitucio fidcicommiflTi, 
fccus cft, fi cranlucrfalis ccftacoris infticutus& roga- 
tus (ic vc alccri pcr fidcicoraifliim rcihtuac , quia noo 
incclligicurgrauacusfideccdat finclii)cris,gl.&Cya« 
in l.gcncralitcr. $.cij aiic.Cdc in(hc.& (ubft. (ub codi- 
tione faclis, Ang.& IinolapoftgLinLcx fi(^o.$.li^s 
rogatus. fl".ad Trcb. Io.de lmo.in cxu auus. fEdccod. 
& demon. Alex.in conf j S.voL j.nu. i.& in conf. 1 00. 
lib.7.Sod.in conf94.nu. 1 1. v0L4.Iaco.de Arena,Iac. 
dc R.a.PeT.AIbei^.IaC& Do<i^.in d.$.cum aucc, Dccian 
cof j ipxoLfi.vbi dicit iftii clfccocm opinionc.Com. 
inconf. 1 97.voL}.Soci.ind.l.cum3Uus, &Bcrcran.in 
C('>fi.6.coLpcn. voI.j.& rauo cl\, quia difpofirio d.Ldi 
acuril1imi,& (imiliii, cftexorbicis i iurec6i,na dciu- 
rc communi cft vtrogacusrefticucrcharrcdicacepoft 
morccm licbcac (iuc iiberos (ufccpcrir,(iuc no, vtap 
parct criam hodic in cxtrancis, vc per Do(fh in d.Ldi 
auus. vridc in filio cft ("pccialc, contra rcgulas iuris, cX 
dccifioncPapx,fcihcecquod (ubincelligacur condi» 
cio, fi fine libcris tlcceflcric, vt in d.IL& quod ca di (po 
firio fit cxorbitans, concludit loan.dc Imokin Lhlio 
prxccrico. fF.dc iniufto, rupto tcftam. & rcflrrc And. 
Barbac. m d. 1. cun) acutifltmi , & Socin. in d. L cum 
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auus , & fcquuntur Dcxio. communiter . Cum cn»o 
<i.Llu cxorbitans i iurc comrauni, no c(l trahcnda ad 
alioscafus: immoelt rcftringcnda, nifi(]uatcnusrc- 
pchatur cstcnla. I.quod vcro , &].in his . tf dc lcgi.Lii 
vcro . i. dc viro , vbi Doct. fohito matrim. & Do£L 
in autli. quas adhoncs . C. de facrofanc ccclcf! Cum 
crgoloquatur in dcfccndcntibus, non dl trahcnda 
atrrranfucrfalcs. 

Secunda cll opinio,qu6d idc iit, Ucct pcrfona qiix 
cxcludit fublHtutum, non/itde hbcris,feddcrranf' 
uerCilibus, dummoilo luccccleic poflfit coharrcdi fuo. 
&:lu:cfuitopiaioImolx ind-Lhxrcdcs mci cum 
ita. qucm fcquuti funt Oarb.in conf ; j. Dcc.in Lpcn. 
C.dcimpub.&ali|sfubllit.Corn.inconf3 i. incon- 
fiL<?7.voI.j.inconLi j.voLi. inconLiip. V0L5. Scin 
conf.t 59.V0L4. Soci.inconf S^.col.pcn.voL j.&Go- 
zad.in conf 64.in vcrhc.quinto adduco. & Imnla mo 
ucturpcr tcx.in Lquamms . Cdcimpub.&alijs fubll. 
&dicitqncHl fublhtuciovulgarisfai^ duobusindi- 
tutis non habctcffec^lamjnili vtroq; rcpudiante, non 
autcm rcpudi.\ntctantum vno.cu fuperell aliuscoh; 
reSiCui poteil quxri ius accrcfccdi cx prxfumpta mc- 
tc tcllatoris, jKrd.l.ouamuis, cum glof fm vnum in- 
tcilcctum. Vcrum huicrationirclpondetur, q»argin 
procedit in perlbna luperflitcqua: ex difpolitionc tc- 
fraturis vocabatur.idpartcmcoli.rredis vacatcm pcr 
ius accrefccndi, uu.r appcUacur quxdam tacica luolH 
tutio i tcftatore fa^xl.li Titio, 6i M^utc.^.lulianus . 
fTdc leg. 1. fcd in propolica qua:lhonc noftra illi , qui 
abintcllatopolliint (ucceiiercnon vocaniurcxdijpo 
fldonc tcftatoris, quia non fiierunt infhtuti, necmb- 
ftituci: ergo non dcbcnt cxcludcrc fubftttutum , quia 
non proccdit in ddccndcntibu^, in quibus adeib prx- 
fumpta tdlatoris votuntas. d.Lcum acutidimi . fcd cx 
conlidcrationc Imola-, nota uuod in coniundbs,in 
quibus locum habct ius accrclccndi, bcnc fit cxclulio 
iubrhtuti,ctiam ii non (imus in dcfcendcntibus,quia 
tuncdicitur .idclfc perlona qu.v cx vcriltmih tncntc 
telhitorislubilicutumexciudit, Dociorcs ind.Lcum 
ita . Corn. qui dicit illam ellc comunem opinionem 
inc0nf.9j.num. 9. voLj. Maria.Soc.iun.in conf I jo. 
circafin.voLi. Cur.iun.ini. pcn. C.dcimpub. &alijs 
fubftit. Bar.in Lcodicillis , in prima oppolitionc.fflde 
vfufru<!iu legato . Vcriim anim.iducrccdum cft,qu6d 
h^cconclulto pr^tcrquim indclccndcntibus non cft 
vcrx quia aut volunt ilh vcnircex iureaccrcfccndi,& 
no polliint, qtiia lubftitums vincit vcnictciurcaccrc- 
fccndi.Bar.mLrcconiundki.tiidcIcg.j.&dlcommu- 
nis opinio . aut volunt venire tanquam perfon.T ma- 
gisprjdilccliexvcrilimili mente tcdatoris, &ideo 
quod lubllitutum cxdudat , & hoc non poteft (la- 
re,quia ad hoc vt pcrfona cxprxfumpta teftatoris 
mentccxclud.itfubftitututn, cftneccflcquod litdcii 
bcris, proutdt vcrioropinio. &induftioni didlx ic- 
gis,quamuis refpondcas alijs modis, prout rcfpondic 
Alcx.in conf j S.voL j. lub num. j .vfquc ad num.4. 

Exprxdidisapparet verilTimam dli; opinioncpri- 
mam&communcm, exqiuopinionelequitur, non 
cflevcramiibttioncmImoI;,dum diccbat quod li tc. 
lUtot inlH tu tis viro & vxorc, & poft corum mortcm 
fubftituat Caium , vno coniugum prxmortuo no ad- 
mittitur fubftitutus co cafui quo ail inuiccai ab intc- 



ftato cflcnt fuccediiri vir & vxor,quod eft poft omnes 
agn.itos&co;;natos.&licet tcncntes opinionclnio- 
Ix lianc ctiam (equantur opinionem, tamen li.cc opi- 
niononeft vera, prout confiderat Ripa ind.$.cura 
ita, (ubnum.i j i. in vcrlic.cxqtio infcrrur. 

Concluium fuitilLim did jicrfonam , qux cx vcri- 
fimili mcntcfubftitunim cxdudit, quxdldchbcrij- 
hxcconcluiioproccdit primi, dumodo pcrfona qux 
cft dc libcris,lit limiiitcr cum aiijs infticura,ahoquin 
cxprxlumpta mcnte non exdudcrctur fubftimtus. 
Itcm & (ccund6 proccdir, dummodo ad cum fuccd^ 
liodcuoluatur, alioquinnoncxdudicurlubftitutus; 
1 8 f Prima dcclaratio appt obatur a Paulo dc Caftro in 
d.ji.cumitajnledura Bononicnli.dumdicir, oportc- 
requod cxdudcs (it dc numero inftitutorum. & hinc 
infcrtHr,qu6dhbcri vnius ex inftitutis pra-dcfunfti 
non (unttaics, quiexprxfumptamentcfubftimtum 
excludat, proutintcrminiscoiuIuirUai.inconf^j y. 
fat^um taleeft,quidam nominc,voL j.qui Baldus mo 
uctur pcr tex. in d.$. cum ita . & licct tcx. loquatur in 
Claudia ncpte, tamcn idem diccndum cft fi loqucrc- 
mur in cxtraneo.& ratio cft, quia ncpotes ex fiUo pr^ 
mortuo non fuccedunt pitruocx iuaicio aui, idco n6 
funt t.alcs,qui cxpr^fiimpta mcntc fubftitutum exclu 
danchuic textui rcfpodctur quod idco cft, quia Claa 
dia erat neptis, &in pari gradu cum filijs prijdcfiintfH 
fracris, &cum tcftator volucrit totumad cavenire, 
idcocxmentc admittitur ad partcra: feddClaudia 
fuidctexcrancavclininfcriorigradu, vuq; ad iliam 
lubrtitucioncm nonfuiliet admilla propter ncpotes 
ea filio prxmortuo , qui cx verifimili mcntc fubftitu- 
tum cxdudunt , vt probamr ex lcgc, cum acutiflfimi . 
Cdc fideicommilLnon cnim prjfnmitur^tcftatorera 
voluillc extraneum fu.T foboli prxfcrrc. d.Lcum aai- 
tifrimi,qu6<id.$.cumica, non proccdcrct, (lCIatidia 
fiiillct cxtranca vcl in inferiori gradu, volunt ibi Bar. 
& abj Docborcs communiter . & hinceft qu6d Ripa 
ibi,iium.i j j.diicctiitabliacBaliiiopinionc: &nota 
qubdHiLinconf 17 i.hb. j. concurritcumopinione 
Bartoh&communi, quandoliberi hxredisinftituti 
prxmortui fucrunt in condirionepofifi, quia tcfta- 
tor poncndohberosinconditioncccnfeturhabuillc 
mente ad illos. L Ludus , & ibi Dotllores. fTdc hircd. 
inftir. &inhoccaf*uloquirur ctiam Corneus in con- 
lil. 1 S j .& in conf j } o.lib. j.in cof 1 3 S.hb. i. & in con 
fiL i98.Iib.4. (cdquandononfucruntincondirione 
po(iti,tuncfubftitutum cx verifimili mcnrcreftatoris 
non exchidunt, cum cx iudicioaui non fucccdant,Ri 
pa in d.f . cum iu , nura. 1 5 j , & in hoc cafu difccdit i 
Baldiopinionc, quiacftconrraaltcram coromuncm 
condulioncm, qux habct,qu6d in matcria pupillaris 
fubftitutionis, hbcriaIteriusdcfundlipubcrisc.Tclu- 
dunt (libftitutum pupilLircm, etiam li libcri non (int 
inconditjoncpofiti, lUrt.AIcx.&aIijcommuniterin 
d.$.cum ira. & non mirum, quia (i tcftatorcogiealTct 
' huWccafum euccurum, vcrifimiiitcritadilpofiiifler, 
crgo habcri dcbct pro tiifpofito.Ltalc padum, in finc; 
fT.dc padis. & hinccftquod fiiij prxdefundi hxrcdis 
inftituti, quando fumus in dcfccndcnt ibus, dicuntur 
cxprzfumpta& vcrilimih tcftatoris mentc fubftitu- 
tum cxdudcrc.eriam fi non (intin conditioncpoiiti» 
arg.d.Lcum acutiHimi , & Lcum auus. ff.de condit.& 
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dcmonA. namtacitrtlmprr inconciitionc policiiU- 
i^cuntur. Hoctcjuod condurum fiiKcuntu lUldun>, 
procedit in lihcris lixredis infbttiti prxdcAindt.cjuia 
cumtcllatorprxdilcxerir ciuj filium, vidcturctum 
tacite cx pra:iunipta& vcrillnuli njcntc prardilcxillc 
cius ncpotcs, &: taciic in condit ioncpofuilic.d.I.aim 
^cutiiGmi . qtiod non proccdic in tilijs non iiillitutis , 
cum lalicaiu prarlumatnr, tclUtorcm potius fubnicu 
lumquimhliumnoninllirutum prardilcxillc. quod 
l^atct, quia llcuc tclUtor vuluit cucnicntc condicionc 
inpcdona oiunium rublbtuium admitti cxcliilisli- 
hcrisnonindituds, eadcracionediccndum dlquod 
volucrit fubftimtum admitti cxiflcntc cunditionc in 
pcrlona vnius . & idco 1'aulus dc CiUro bcncdixif,& 
cum co cgo concurro, & R ipa ll redc cius vcrba con- 
fidcrcntur, ab hacopiniuncnondifccdit. 
xo lircconclullu 7-pruccdicctiam licutn liberis ad- 
mixtantexcranea pcrfona, nam libcri proptcrcxtTfc 
ncum non adniittunt priuilcgiu, & idco lubAitumm 
cxcludiint, cii fraicr liipc.itcs liipcrfona qu« cx pro:- 
fumptamcntcfubnitutuin cxcludat ratione conler-> 
«andarumlcgitimarum hxrcditatum, qux ratio mi- 
litac cciaint^ubdlitadmixta cxtranc.i pcrlbna. Icdm 
hac conduhonc aninuducrtcndumell, an quando 
cxtranqusvnacuiufratrcfupcrflitc admitcicnr.id hx 
tcduatcm frarns prxdcfunch (iiblhcucus cxciudatur 
in totum an folum pro partc fratri* fupcrllins? Ripa 
f. ind.$.cumita,num.i 34. vult quod fublhnitus in to- 
tum cxdudatur . qui mouctur pcr tcx. in I.j. $.ii lit H- 
liusir.decuniungcn.cumemancip.lil>cr. vbi cmanci- 

5>atus patruus confcrt cmacipaco ncpoti proptcr pcr- 
onam fratris in poccltaic, ita in argunicncuiii cxcra- 
ncus proptcr libcros exdudit fubftttucuin . Huic tex- 
tui rcfpondco,qu6d ncpoti cm.ancipato patruus con- 
fcrt proptcr fratrcm fuum in poccibtc rccccum, quia 
ambo vnam perfonam rcprflcntant.Lli nepotcs.fr.de 
collat.botiur. qu.r ratio ccllat in cafu noftro: quiali- 
ccrcxtrancus&liipcrikslihus tclUtoris pcrfona rc- 
prxfcntcnt , tamcn quilibcc ipforum pro partc fua,& 
idcoquod incrodudum c(i fauorc libcrorum, non 
gaudcc extrancus propccr Iibcros, vt probacur m l.fin. 
Cfamii.ercifc&in Uucconfulcidima. $.cximperfe« 
£ko . C de reftam. & tanto magis proccdicin ca(ii no- 
Arocumlitdiucrlaraciu, quiaquod cxcludaturliib- 
ftiturusifratrcprxmortuoellex pr.T('umpta tedaco 
ris mcntccum non pra:(umatur , ccdacorcm voluillc 
extrancu pr.rfcrri fux (bbuli,£c (ic ex prxfumpra mc- 
tofratcr cxduditiubdituturationcconfcruandarum 
lcgitimarum h.rrc«iitatum . qux ratioccirat incxtra- 
nco.cumipfcnon (itpcr^onaqu^cx vcrilimili mentc 
(iibAimcum cxcludat, prout (upraconclulum fuit.& 
idcofbntcdiucrfitatc rationis nonpotcrt diciqucWl 
pro parcc cxcranci ctia fubdicucus exclud.ttur.& idco 
cgo diiccvio ab hac Rip? opinionc 8c concurrc in ifti 
qu6dproparcc cxtranci fubftitutus non cxcludacnr. 
proqnaopiniuncfacit quodconcludit Barr. inl.Ti- 
tiacum tcftamcnto. §. fin. in vcrfic. poncquod tclla- 
tor.fTdelcgat.i. 
II Sccundatprincipalis dcclaratioapprobamra Bal 
jlo in I-pcn. col fin. ver(ic.quid crgo in cila. Cdc im- 
pub.&ali;s fubllir.&ibihanc dcdarationcm fcqui- 
tut ctiam Paulus dc C^ifbo, coLfin. vaficfcd ^uid /1 



Trentacinqui; 

difcdlit . vcrum ad maiorc huius rei dilucidationem 
cx mcntc Dodorum duo func coniidcrandi calus , & 
primus efl , quando fiibllitutio fiida ftii t duobus vd 
pluribus (inc nominc collc<fliuo : nam tunc vt quiscx 
vcrifimili mcntc (ubfVitutticxcludat.cftnccclIcquod 
ad cum fucccfTio dcuoluatur. Alcx.in confl^i.vcrfic 
ncccnamobflat.vul. j. Pau.dcCalhinl.Lucius.fC*- 
io,coLj.vcrfic.& (ic iftc $.ff atl TrcbcL & in $.cum ita, 
coL i .vcriicfi vcro non cdcnc. laf.Alcx.& Corn.in d.L 
pcn.& cfl communis opinio.vt tradit Soc in conf.j?^. 
fiib num. 1 4.^0^4.^02 probatur hac rationc, Sublti- 
tutus non admictitur, quandoadcflpcrfonaexvTri- 
fimili mcntc tcllaturis qtia: ip(um cxcludit, quia tdla 
lorprxfumitur inccrcosconicruailc lus lcgitim; (uc 
ccf1tonis,quxratiocelIaiquando non potcfl fucccde 
rc, nam tunc non poccll prxfumi , quoii vnu murtuo 
volucritcufcruarc tcdator intcr cos lus lcgitima: (uc- 
CcnionisabintclUto, &idcoadmittitur (ubfiitutus, 
ciim ccllantc ratiunccdlai c dcbcat ctiam difpolitto . 
C.cum ccilanic, dc appcL 

Sccundusca(usc(l,quando (ubfUtutio fadia fliit 
duobus vcl pliiribus (ubnonunccollccliuu: &inhoc 
caluidccuCluditur.Iaiand.Lpen. &ibi Alcx.&Ct>rn. 
laf in conC^ 1 . voL). Ruin. in confiS f. vol. 1. Alex. ia 
conf 1 67.C0L i.vcvf quintb quia,vol. f. & in cof. i o i . 
col.i.vcrlic.6.&vlt.voIum.4. lafinLi.cuI.z.verli.tcr- 
tio hmita. Cdc impub. & alijs fubft. KJpa in d.$.cum 
ic.i,nu.t40. &Corn.inconf.j i.voL). &rariocll,quia 
rubllitutiopupiilaris (cu fidcicommilLiiia faC>a (ub 
nominecollcdiuorcibluiturin fingularicatcs, quan- 
do non adcfl iicrfona, qux cx vcrilimili mcntcfubfli- 
tutum excludat.d.Lpcn.&ibi Oodotcscommunitcri 
& probatur in i.gcneralitcr , in princ C.dc inlUtut.& 
fublhtut.fubcondit.fac &inL(iis,quiducc(a.$.item 
li patcr. & ibi pundcrat Barc.ffdc rcb.dub. ("cd in cifix 
noliro non adcfl ida pcrfona , cum non poflit fucce- 
dcrc fracri pr^morcuo , crgo fubfhtutio in fuas finga 
Idiicatcj rc(uluitur,& fic fub(htutus admittitur.& 
luncinfcrtur, qundfipcrfuna, quxab inicflacofiic- 
ccdctc^>o(Ict,fmlIct pcr (latutum cxdu(a,ica qubd ad 
rucceilioncm nua admittcrciun tunc fublhtutus (uc 
ccdcrct & non cxcludcrctur. Oar.Ang.Raph.Cuman. 
Alcx.&Pau.dcCafl.in(L$.cum ita, Corn.incof 1 8tf. 
&inconf.zoz.vul. j.vbidicit iucopinionc cllccom- 
munem, Socin confi j 1 .V0L4. & Dcrttan.in conf.87. 
V0L1.& Corn.conf iS^.voLj. 
11 HxcilUtio dcx'Iaratur non proccdcrc,tquindo 
pcrfona pcr iiatutum cxdula edconiundacum illu , 
qui dccc(rir,quia tunc fublhtucuscxdudicur, cxquo 
tcllacornonobliaiicc fbcuto cciifccur voluiirc con- 
QavuTc lus accrcfccndi . ica tradic Corn. in confli^S. 
coLpcn.volum.4. 

13 Sccundbdcdaratur non proccdere, tquando pct 
flacutum non cxcludcrctur in toium , fcd pro patcc » 
nam cunciubflicucusexdudcrerur. Rui.inconf.i 59. 
num.p. vcrficnonobibc, voImn.i.&Corn. incon- 
fiLiS}. .volum.). 

14 Supradictamilbtioncmnoracxeo, tquia pcrfo» 
na qux cxciuditur flatuto no o.cladit fublhtutum , 
qma tefbtorin dubioccnlctur fc vdle confbrmare 
cum difpofitione fiatutorum . &idco nbdicitur per- 
ibiu , qax cx prxfuinpta ractuc a tdbturc Jdigacur 
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t^rubrtitutieKclufioncm.&inhoc^fti non prrfu- 
mitur, tcltatorem vellcfilio fuo inoricnri <*uccfdcre 
eos, quiabinteftarofilio fuiilent ruccciruri , fwlcos 
^uiabintcltatoexforma l^arutiijifi tcftatori (ucccf- 
luri fuil1cnt,5clictcrtator rclpedbu fu.r fucccflionis 
pr.rfumiturvoluillcadmitric.isper<bnn?, gnr ab in- 
tcfbto cx forma ihitufi vocarentur, &ira fiHeicom- 
miiro cHclocum vel nc, fccundum quMpcrfonx iplr 
tcftAtoriabintelUiolucccdcrcntjVcl nc. &itaintclh- 
gitur Bartoli doArina in d.f.cum ita, prout Hccljr.inr 
Alcx.in conf f oo.lib.7.*: in conf r j.in fi.lib.^.Com.' 
incon('6i.voI.i.Soci.inconf pj.vol.^.. inconf 149.' 
vol.i. &inconf.j j. V0L4. & Marian..Soc.tun.in con- 
fil.168.num.70. volum.i. 

QjKxi di<ftum fuit,fubftitutum cxcludt,quancio fu 
pcreft porfona , fjux cx vcrifimili mcntc fubftitutum 
Xj<xc\aaiu dubitatur , f an locum habcar quando fub- 
Aitutacftpiacaufa . inquodubiodu.Tfuntprincipa- 
les Doiilorum opinioncs, & prima cft quotl fubftiiu- 
tapiac.iu{iL.admutarurad fucccftioncm vnius tatum 
ciclccndcntis implcta condttionc, quamuis fupcrlif 
pcrfona, quarcx vcrihmili mcntc fubllicutumcxclu- 
dit. qnam opinionem tencnt Bal.in c.H p.itcr, coi. 1 S. 
Tcrf quatroncvno prodcclarationetexnis.dc tcftam. 
in <>. Alcx.inconf ^ S.volum.j. &inconf.pt.num. 1 1. 
Yol. J .Ruin.in conf98.nu.ij.voL1. Bcrtran.in confi. 
6. vcriic.prartcrea cft hic animaiiucnendum,voLi. in 
nouis , Curt.iun. in apoftillis ad Alcx. in d. $.aiin ita> 
Soci.in d.$.cumita, coL i o. in hnc, vcrlic.tcrtio limi- 
tatur. Sc laf hcct non plcncfirmct, in d.l.pcn.col.pcn. 
yerlicvltrapnrdicia addc. C.dcimpub.&alijs fubft. 

£t inouentur ifti ex duobus poiiHimum , & prim6 
per notata pcr Angelum in Lprccibus.C.deimpub.& 
alijs fubft.vbi voluir, quod licut tacira pupillaris fub- 
ftitucio cxcludic matrcm pupilli , quando fubftitutns 
erat dc numero fihoram tcftatoris , \t cftglofla nota-" 
bihs in d.l.prccibus. ita etiam excludic matrcm pupil 
li, quando paujwrcs Chnlli erancfubfticnti , qoia vc- 
fimtlecftqn^ tefbtor pnrdilexcrit aninumfuam. 
l.fancimus.C.dcfacrofan.ccclcf.c.cum infirmitas, de 
paen.& rcmif 6>; proprum charitatcm prartulcrit alie* 
na;.Lpubcs,cumibi nocC.dcfcrui.&aqua, &illud (e* 
quitur Pau. dc Caft. in d.Lprccibus . vbi dicic, didbm 
dccifioncm Angch ibi cllc pcrpctu6 mcnti tencdam , 
& valdc notanmm. Huic do<^in z Angcli rcfponde- 
tur duobus modis&primfi Angclusloquitur.quan- 
dorcliftum ficidpiascaufas pro cxoocratione con- 
icienri», &ctiam dictu AngchTeftringir Arct.in con- 
fil. 1 ; j.pcriculofam cft. &quiac6tr3 Arcrinum mul- 
ti tcncnt, idco fecundb rcipodcrur : nam illo cafn pia 
caufavoltadmitri, lccundum rcgulas iuris comma» 
nis, fccundum quas in cxprclla vulgari conrinctur 
tacitapupillatis. Liam hociure.tf.dcvulg.&pnpil.& 
roacernonvult cxcludi pcr illam dciurcipcaali.quiii 
ergo pia caufa niritiir dc iurccominuni , & matcr de 
iurc Ipcciali , praf fcrtur pia caula , arg.Lcius miliris.f. 
mihtia milliis.frdc mthr.tcftam. Hxc rcfponfto mtht 
videtur, quod portit dc facili rcrorqucri , hoc modo: 
fnbftitutio pupiHaris fcu fidcicominilIari.i verifica- 
tur,(klocum habet vno cx plaribus inftiniris fine 
hbcrisdcccdcntc.l.Liiciiis.$.Caio.ffad Trcbcl.& Lfi. 
5-film.fr.d^ lcg, 1. &fic pia caula pro lc lubec iusconi« 



mune, feciindutn quodvnomorruo regularitcrad- 

n>itrifurfubftitutUs,&dclccdcsfupcrftc$\cnii& vulr 
admi tri contra rcgula, ergo prarfcrri dcbct pia caufa . 

Sccund6&vlrim6 mouetur pcr id quod dicit Bar. 
in rtpcr.I.j.Cdc lacrol.in.c(.cIcf.in antcpcn.col. in vcr 

bo,citraordincm.dumdicitprxfcrcndumcllc/auo- 
rc animr fauori libcronim . qii* conclu/io compro- 
batur, quiaquod filius.idmittatur , eft cxprxfumpta 
tcftatoris mente : fcd tcflator maiorcm ccnfcturha- 
bcrc affcdioncm ad animam qtiim ad pofteros , arg. 
1. i.C. dc padt.& L pra-fcs.C. de fcrtiir.&aqua. crgo cij 
potior litprarfumpriopropiacaii(j,jfta c|].idmirtcn- 
da . immo (i clli^tpar diicdio , ctiam eflct prxfcrcnda 
pia cauf i , quia in pari caHf.i al^ctibonis , prrfcrri dc- 
betpiacaufafubftituta.vteftcafusin propolico no- 
ftro in jl.fcum ira , & ibi notat Bart. Huic rarioni re- 
fpondccur ne^ando piam caufam prarfcrcnd.im circ 
hlijs: namdifpoficio.I.ciiauiis.fKdecond.&dcmonft, 
habcr locuni criam contra ecclefiam . Bald. &I*au. dc 
Caft.in l.cum acurifnmi.C.dc fidcicom. loan.Pctrut' 
loanncs Baprifta Caccialupus , & Corn. in Lgcnerali- 
tcr. $.cum autcm . C.dc inft.& fubft. Cuman.&Soci. 
in d.Lcum auus. & eft communis opinio,a qua no cfl 
rcccdendum, prout tr.tdit Rui.in conf 1 8 i.iub nu.8. 
v6l. i. vndc ficDt prafumprio,dc qua in dlcum auus, 
locumhobctcontrapiam caufam,ita habcc locu con- 
tracam, dic>aL pcn.C.dcimpubcr.&alijsfubftit. & 
niulromagis,quiapiopria fignificatio vcrborii hoc 
cafu cftcontra ecclcflam fitbfVitufam . & fiicit rario , 
quiatcftatorprxtulit fihos ecclcfiar, crgoconrinu.ita 
afTcdionc ccnfctur voluille prxfcrre cam ipfum fiUij^ 
qnaomnesciuspoftcritates: nam cum in inftitutio- 
ne tcftator filios pr.Tdilcxcrit , vndctur intcrioncm ro. 
ftatorisftiiirceius ha-redit.itcm in primis dcucnire 
adfilios.&deindeadccclcliam.&ficdevoluntatcte-' 
ftatoris filiiprarfvruntur i)i.Tcaufx fubftituc«,.-nico 
qtiodnon (olumpiacaufanoncftin maiori affcc^ho- 
ne.fcd ncque in pari, cum filijs in quxftionc noftni.& 
licct pia caufa habeat regulas iuris comraunis pro fe, 
tamenfihas habctcriam rcguLisiurispro fc fiinda^ 
cas in teftatori$pr.Tfumpta voluntatc.qu.r voluntas' 
in quxftioncnoftraapcrcilTimc dcmonftratur, cmn 
fihuminrtitucrit, & ideodicitur magis tcftatoridi- 
lc<ihis.LPubhus.f fi./Edecond.&demonft. 

Secundacftopiniofuperioricotraria, qu6dfihii$ 
fiipcrftcs fiibftitutam piamcaufam cxcludat: quam 
opinioncm tcnent Anch.in conf j po.coLi. vcrfic.a<f 
hoc (hco. Corn.in conC} i .voLj.in confi? j .&in con- 
liL i yfi.volnm. j .Barbat.in conf j jxoL8.verfic.cif ca 
hunc palfum , V0L4. Ruin.in conf 1 8 1. coLfin.verfifc' 
itcm nonobftac, vol. 1. Pau.dc Caft.in conf 8<r.coL }. 
vcrfi.fri|>rr i.vol.j.Guil.dcCun.&I-uIgo.ind.l.pen.C.' 
dc impub. & ahjs (iibft. & in cafu ifto harc opinio mi-^ 
Iti vcrior vidcrur.qux probacur hac rarionc. fijbftitu- 
rio dc pia caula favaa.auf eft pupillaris , au t fidcicom- 
mi(Iaria:li pupillaris,concipitur pcr vciln plur.ilis ntl 
mcri.vcputafi filij mei in pupillari.rtatcdcccllrrint: 
&pervcrbaphirahs numcri concipirur eriam fidci-- 
commilLiria, vtpurali filij md dcccllirint (ine lib^-' 
ris,fubftituo piani caul.itn . modo lic, Vcrba phirahX 
numcri non vcrificantur , fi vnus rantiim in ptipiltatf . 
«tatc moriatur , fcu li vnus linc hbcris dccexlat.c.pli»:.' 

ralis. 
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ralisjdcrcg.iur.in ^.I.incer illam , in fi.tf.dc vcrb.(lgn. 
&l.vbi numcrus.tf]dc tcllib. crgo piacaufa fublhtuta 
aHmi t [ i no tl ebct. Com p robat u r I vrc ra t io, licet qui- 
doqucpluraluasrcioluaturin hngulariratcs, idnon 
proccdit cxvi vcrborum, (cdfit vujlentia verbiscx 
rncntcdifponcnris, qnod m dubio ficri non dcbct. 
l.non ali tcr.fr.dc lcg. 3 tanro m.igis cll ita diccdum, 
<]uia mcns tclbtoris lioc calu con(onat proprictati 
vcrhorum.vt pcr pra-ditla patcr, crgoilli lladum dl . 
Corroboratur hxc ratio pcr cano.fin. 1 7.^.4. vbi vcr- 
l>a libcris rcpugnant &r.iucnt pixcaul^, 61: tamen 
^uorabilior ibi di caufa libcrorum,quam pi7 caul^ . 
creomulcofortiusdcbctcUc Iibcrorum caufa fauo- 
raoilior in cafu , in quo vcrba fuadcntpro libcris. & 
idcolibcripr.rfcrri dcbcnt piz caulx . & /1 dixeris q» 

5iuandononadct}pcriona,qu:r cx vrrilimili mcntc 
ubiUtutum cxdudat, (iibfhtutus llatim vno cx hxiC' 
dibus inlhiutis mortuo, admittitur, prout /upra pltf 
riesdidumftiu: {cdrcfpedu pix cau(« exccpra 
tantumlcgitima non dicuntiir pcrfon.T,qu.T purti 
Ckufam cx vcrilimili mcntc cxcludant,cum fauorabi- 
Lorpiacaulitdicarur. Ergo mortuo vno cx h.Trcdi- 
btis, cxcludinondchct,lcdimmoadmittipia aufx 
x6 (ublhtuta. f & quod exccpta lcgitima,pia caulii fauo- 
rabiliordicatur, probaturpcrc.liquamulicr.y.q.vlc 
vbi (i quis habct lilios &: ingrcdi.imr monallcrium, 
> |jlijsdaturlcgitima,&omnualu bona monailcrio 

acquiruntur. &ad idcm c(k tcx.in auth.fi qua muUcr . 
C.de (iicroian.ecclcli & ibi Bar.in 4.notab.diat,qu6d 
illadiipofitiocif fauorahdiorpro monalicrio, quam 
profilijs. &probaturctiam, quiaanima cudisrcbus 
eft pr.rfcrcnd.i Llancimiis, la ;.C.dc (iicrolin.ccclcf & 
pcr pra'dicta ita tcncnr Alcx.in LpaC^um quod dot.ili. 
Cdc pad.Bar.in L;.C.dc('acrolan.cccl.Ant.dcOutria 
in condLi 5. ad primum dubutm, Arct jn confiL 1 1. 
Dccin con(.4i6.num.8. vbi ait haccllecommuncm 
opinioncm , Alcx.in conlip i. hb.). Dcc.in conf 480. 
num.i I. inconf 496. nuin.iS. Pct.dc Anch. in con- 
lil.^tS.prima facic. laf in Lj.lcCl. i.C.dc facrnlan.cC' 
clcf in auth.n qiia mulicr.cod-tir. in Llicct. C.dc pa*^ 
&in Lhac conlult illima.^ fi.C.dc tcilam. 

Huic rationi, in qua toca vis huius coclufionis con 
fiftit, rcfpondccur, qu6dimmofimplicuer maiordi- 
citurfauurhbcrornm,qaodprobaiur hac ratione. 
Rcfjxriftulcgitima: clanim tlt quod fili) pra:fcruntur 

i}ix caufar,auth.(i qua mulicr.Cde lacro(an.ccclcf re^ 
pcdiu vcro corum qiif (iint vlti a lcgitimam fimilitcr 
magis faucndum cll libcris , ^ccclcfix, qiiia luraab- 
{blutcdicuntquodha-reditaspairis dcbctur filijs in- 
ftintflu natura-Lfi.in prin.if.dc boa.d.imna.l.(cripto, 
in fi.fflvndclibcri.&lccundumconlihura Aiigiilhni, 
magis f aucdum cll libcris quam ccciedY. c.fi. 1 7.^.4. 
&notatur perglof in Lfi quis.tddcclinandutn . Cd6 
cpif.iSi clcr.^ccum loquatur AiiguihnnsdcconlUio, 
non loquiiur (olum dclcgitima,((:d etiam dc tota hx 
reditatc, qiiia in conlilio no cll ncccirif;i$.c.quod pr^- 
cipinir. i4.q j. lcd in lcgjtimaadcll ncccHitas , quia 
aufcrri non potcil lioccau(ii.$. aUudquoquccapitiu 
lum, Auth-vtcu deappcLcognofcitur.ergo illudcon- 
filium non rcftringitrcipcciukgitim^.lcdlocum ha 
betrcfpcc^hi totius hxreditatis. quod patct cllc vcru , 
quiain rLc.fin. bonadonataccdcfixrcfticuufant fii 
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Lj J poftca naus,& ibi non (olum legirima, CeA ofnnia 
bunarclhtuiafucrunt. crgo vidctur,qu6dctiam vl- 
tralegitimamporiorfitcaulafiliorum, qiiam ccde. 
fiar.&pcrprrdiit^itatencnt Dcc. inLliCct, num.f. 
CdepatflA III conf 4 9 1 .m fine . &: Corn.in conii 5 1 , 
voL j. in noftro cafii mihi vidcnir vcridima conclufio 
cxduobus.& primo quia tcftator pliis dilcxit fiUos cu 
cosinprimogradu ha.Tcdcs innituciit, quampiagt 
caufam, cum cam in (ccundogradu (ubftitucrit.l.Pit 
bhu^$.fin. tf decondir.&demonft. crgorationcdilc- 
^bonis hlij prarfcrcndi (unt pi.r cau(a'.Sccund6com- 
rouniscftconclufio, quodlifilius graiiatus dercfti- 
cucndo harrcditatem , cam non dcl^et rclhtuerc fi cH 
filijs dcccdat. I.cum auus . ft.de condit. &demonft. & 
Lcum acutillimi. Cdc fidcicom. qua: cochilio locum 
habetena(iccclc(ial>t(ubihtuta, R> ' .ilumb. 
Bald.Pau.dc Caft.Ioan.dc Mon tc (pc u av , ^.^^ Cornaft 
d.l.cum acutilTimi, Raph.Cunian.& SfHi.in d.l.cum 
auus,Fclyn.iu c.EccIclia (andx Maruc, & cinprxtciv 
tia , & ibi BalcLextra de probatto. Marian.iiin.in con- 
fiL 1 1 y.voLj. Ruin.in conf 1 8 1. & in conf 1 S ; .vol.i. 
&inconf I i I. vbidicit, hanccdc communemopt- 
ntoncm,tn con(. 1 1 1 .& in conf 1 1 i.vuL 5 . ftantc hac 
Communiconclulionearguitur(ic, quodlublhtutus 
vocams, (i ambo dccelicrint no admittatur poft mor 
tcm vnms, (i (upcr(it pcrfona,qua: cx vcri(imili mcnic 
exchidit (iibihtutum , prout (unt ddccndcntcs icfta- 
toris, &non alij, vtdcclarat Alcx.ex racntcaliorum 
ind.$. cum ita, cui(i>turapr.Tiumprionc, dc quaia 
d.Lctim auus , (ccu nduin Dui^torcs ibi , & 1 n d.l. peiu 
Cdc impubcr.& alijs fub(bc.vnde (icut prxiiimptio» 
dequain d.Lcumauus, habctlocumcontra piam cau 
lam, vt dixi : ira habct locum contra cam.d.I.pcnul.& 
muliomagis, quiapropriafignificatio vcrborum il- 
}o ca('u eft cuntra occlcliam (ubihtutam. Itcm/iiUa 
prxMiimptio cft in fauorcm ncporum contracccicfiii, 
ruiltoma^isdcbetdlcin fiiuorcm fifiorum inftitu- 
torum contra ecdeiiam.& quando dicimus quod cc- 
clclia fauorabihor eft, procalit vbi conftat dc volun- 
tateteftatorisquod volucnt pr^firrre ecddiam fuis 
libcris (iiitcm per conicthiras, prout dcdarat And. 
Barb.in conf f j.dcm.Dci patn5.;.coLin fi.j.volalias 
delcendcntes reipcdu bonorum afccndcntium, fii- 
uorabihores dicunrur, &piicaHfTpr«fi:rridcbent, 
BaLin l.iubcmus.|.cuL Cdc ccftam. vbi dicitquod rc 
jlpci^ bonorum noftrurum fauorabihorcsdcbcnt ef 
lc fihjnoftri , quamccclciia tam apn l ■ lcmr*" 
tioncm,quamcuamapudiiu ciuilc ^ iicum» 
qitod didum tiquani nutandum (qM refi:rt, & fequi- 
tur And.n.ub.in conL ; j.in j.voliim.in con(i ; 8. &iti 
conf46.in j.voi.&alibila:pc, vtftudioiusiuucnire 
(iQCcrit. hcctenimfiiuorccclcfix pluriinumoperari 
lolcat , umcn in cafu noftro opcrari non dcbct , cum 
iliiccautum non rcperiatur, &priuilcgia non lunt 
ioduccndapcr nos^qu; exprcfscilcgc non rcpcriunS 
induda,iuxta c.l'ano,cum ibi traditis pcr i;lo.& Dodb 
dcpriuilcg. immocuin ecdcfu dicacurciiltiix&au- 
^rfxiiiftiticnihiicontraiuftitiamctiam in (uifauo- 
rcm ficri paiiriir, vtinqiiit tcx.in c.j.f (idiucr("um,de 
alicnat. fcu. (cdinpropolicoliitisinuiftum & impiii 
vidctur, excludcrefiUurn ex tclbcorcdclccndcntcm » 
vt di. cum auus.ibi,cunicdhirapictatis,&c. & conira 

vcnlimilcm 
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'vfrifimilcm mcntcm cius , vrcl.l.ciim aaitiflimi. ibi , 
nc vicicatur tcftator alicnas lucccffioncsAvJgitur no 
cftdiccntium quod ccclclla , autcitis Tauor hojicopi- 
nioncm & ini iifti tiam aliquo modo iiariatur.ncc ctia 
nostliccrccicbcmus, c|»ocJ vcrilimiliterii>rctc(hior 
intcrropatusnondixillct,iuxtagIofanl.taiepa^m. 
f fin.fr.dcp.id. 

Vifo.quiil lii in pupillari fubftitutionc: nunc vidc- 
17 dum cft , quid t dctcrminctur in fubftitutionc fidei- 
commiilarii, & crir fccijdiis callis prindoalis . in quo 
cafuprovcra rcfolutionc du.c principalcs ex mcnte 
Dodorum conclufioncs facicnd* funt,&:pnmacft 
in fidcicommilTaria pluribus fti(f):a fimplicitcr feu in- 
«liffi n itc, vt cxcmpli gratia, inftituo primum Si fcam- 
dum, quospoftcorum mortc vd li iinc libcris dcccf^ 
fcrint, volo reftitucrc liarrcditatcm Caio, vd poft co- 
nim mortcm vclfifine libcris dcceircrint, fubftiruo 
Caium.Sccundacciclufioeft in fidcicommillaria plu- 
Tibus copulatiucfath. &quoddctcrmincturin fub- 
ftimtionc fidcicommiiraria pluribus faila finpulari- 
ter.parriculai itcr.altcrnatiuc&alternarim.videas Ri 
pam in l.iwcrcdcs mci.$.cum ita, num.S i. cum fcq.flt 
adTrcbel. cuiusdicU non rcfcro, cum bcnc&fubti- 
li tcr omnia dnbia rcfoluat . & idco omidls iftis vcnio 
ad rcfolurionc duarum fupradi«iarum coclufionum. 

Circaprimamconclufioncfit rclblutio, quc)dpu- 
Tificacaconditioncinpcrfonavnius, ftatim locuscft 
fubftitutioni, Bart.Alcx. laf Pau.de CalL Ripa&alq 
omncs inditfcrcntcr in d.J.cu ita . <St'confulendo cam 
fcquuti funt , Pct.dc Anch. in conf } 90. Alcx. in conr 
lU. i 8. lib.j. Sl Soci. in confil.p^- l'h.4. qu.T; condnfio 

Erobatur pcr tcicin I.Liicius.S.Caio.ff.ad Trcbd. & in 
fi.S.filium&filiam.fTldcleg.i. &ratiohuiusconclu 
iionis affertur pcr Alex.inconf i<>7.num.9.hb.j. . 
Hfccomnuiniscondufio dcclaraturpluribusmo 
i8dis, &pnm6 dcdaratiir non proccdcre,tcjuando 
ftdcflperlbna.quarcx verifimih nicntcfubftitutum 
cxcliidat, B.irt.Alcx.Ani;.Rip.i, &:alij Dodlorcscora- 
munitcr in d.$.ciim iu, L.udou.Roman.in conl. i j i . 
Soci.inconC94.lib.4. AncLSicuLin conf f j-lib.x.Bar 
bat.in conf j v.voli. Corn.inconf 3 i. &inconf lo. 
yoL4.Gozad.inconf67. Alex.inconf 167.voLy.Ant. 
jc But.in conf j i . & Ang.in conf 8 1. & harc eft con> 
iTiunis opinio, qux prohatur , prinio pcr tcx.in l.pcn. 
C.dcimpub.Scaiijsfiibftit.fccundbprobaturper Lcij 
icutilliini.C.dcfidcicom. &licutibinon videturin 
iiddcomillaria fadavnifiho pra.tulille fubftitutum 
exiraneu ibbolinafciturxcxfiliograuato, ita nonvi- 
dctur pr.r tuhflc foboli iam natjc , & fic filio fupcrfti ti 
gr.-iuito limul cum alio filio prjrdcfunclo. & hcct no- 
nulh oppujjncnt hanccondufioncm,op}>ofitionibu5 
quorum Ripaind.§xrumita,num.l jo.rdpondct: ta 
nii.*n vcra cft & commanis, a qua nuUo pado cft difcc 
dciidum, &:quinam fit pcrlona, qua: cx vcrillmili 
nicntc fubftitutum cxcluclar, lupra vifum ftiit . 

Sccundo dcdaratur non proccdcrc , t quado fub- 
■ftiiutiofaclafuitin tota hxrcditatc vd in toto rdi- 
Oo: quia cum lubftitutus purificata coditionc in pcr- 
fona primi, non polTit habcrc totum,non creditur in 
hunc cafum vocatus. & hanc opinioncm tcncnt Bar^ 
Bal.Arct.& Cur.iun. in apoftillis .ad Alcx. in Lquidam 
tcftamciuo. fTdc vulg.& pupiL Bai.& Dccin l.pcaul. 



Cdc impub. &alijs fubftir. Soci. & Ripa in d.f. cura 
ita . vbi Ripa iftam cllc coinmuneiu opinioncm aftir» 
mat, Anan.in conf 1 1. Ang.Aret in conf S j. AncLia 
conC j 90. RaplvCnman. in conl. ; 4. & Corn.in con- 
iH.ir6. num.p. volum.4 & moucntur ifti pcr rex. m 
<ll.quidam tcftamento. Huic tcxtui duplidtcr rcfpon 
detur, & prim6quod loquirur in lubftiiutionc vulga 
ri, in qiia tcftator apponcndo difta verba vidctur vo 
luillc conlcruarc lus accrcfccndi inter coha.^redes > 
quod Itxrum habctantc aditam harrcditatcm.qux ra- 
lioccllat infidcicommriiaria, quxiocum habctpofl 
aditam h.rrcditatcm, & fic non potcft rcgula iurisac> 
crcfcench locum lubcrc.contrahancrelponfioncni» 
vidcturcilcccxtusmct : nam ideonon habct locum 
fubftitutio, qiiiavoluntas patri5fimiliasruir,vctcr> 
tiogradufcripcos hircdcs ita dcmum fubftitucrit, 
ii tota lirrcchtas vacallcr, idquc apparet cuidcnrercx 
eo qubd plurcs , quam duodcdm vndas intcr eos di- 
ftribuiftcr,& ficrario tcxnis cft,qaia fubftitutm in to- 
to non ccf ctnr vocatus, nili co caf u,cjuo vacct totum k 
<|ux ratio locum habet ctiam in fidcicomilLiria lub- 
fKtutioncqtiia in toto fubflimtus fidcicommiflarius 
fuit vocatus, crgonoccnfctar vocatus,nifi totum var 
cct . &fi rcplicadodixerisfecundum Angdum,qub<l 
ibitcftatorintcrvlumosfubltirutos diltribuit lutrc- 
ditatcm vlcraallcm, tranfcundoad diipondium,& ia 
hacdiftributionc colligitar cos non hiille fubftiiu- 
tos aifi tota hxrcdicas vacaflcr, non cx<x> qubd cllcnc 
fubftituti in toto. Pro intclligcnria huius ccxtusfcich 
iiumcft, qubdibicolonia Lcpritanorumfuitfubfti- 
tutainnoucm vncijs, & ali) hzrcdcs fubftituri fue- 
runtin fcxvndjs: quodpatct,quiaeos ex quarta in 

Idures quain in ttcs vncias fubfhtuit. 5c nota quod ii- 
I hxrcdcs,qiii cx quarta vltra trcs N^ncias fucrunt f ulv 
ftituci,n6intdh^nturexeoq^a fubftitutio fuitfaiila 
in quartaV^uia impoflibilccllct, cj; cftct vltra trcs vj> 
das, vtdicicccx. fcilicctexquocoloniaLcptiutiorii 
erat fubftituta in noiiem , chccbarur remanere quatk 
'ta vocua , & tamen plurcs fucrunt fublbtuti vlrra trcs 
vndas . vndedebemus diccrc . qubd hxrcditas diuila 
fuitin quindecimvncias, videiicet nouem vndx rch 
^fucruntdi<3a* colonix Leptiunorum ,&f'cxvi»- 
^xpluribusfubftituus.& hinceft, qubd tcxtusdidr, 
qucHi.id hocvt fubftituti admitcancur, ncccllceft^ 
tota lirrcditas vacct.quod patct, quia inftitucusia 
quarta&fubftitiitusviuotdlatorcdccdlcrunr. vnde 
iifubftituti ftcundo vcl tertio loco admittcrcntur, 
nonpollL-nt admitri nifi ad quarum,&tamcn ipii 
nun luncvocauadmaiorcm porcionc quamadduas 
quinta?partcs,lioceftad fcx vncias cx quindccim, 
quas conlccjui non polliint, nifi portio cciamalco- 
rius vaccc cx hac intcliigentia patccqubd f iibftitutus 
non .idmittiturad iucccirioncm aitcrius lixrcdisin- 
ftituti,quando fubftitutusnon poteft habcrctoruni, 
quod eiiiccftatore ftiit rdi^ira.quod patct,quia 
plurcs fubftituti, cum non poflint iiabcrcnifi trcs vn 
cias, & non fcx, proiit fuit dc mcntc tcftatoris, f iiblb- 
turi adexchifioncm hxredisnon admictuncur.&fic 
intclligcntia Angch contra ipfum rctorqucrar.qux 
Conlidcratio contra Angdum comprobarur . nam 
tcxrus fc fundat in ea rntionc, quia tcftator vuluit « 
icadctnumfubitituiiadauttantur, fttota h.iraiitas 

vacaikt. 
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vacaflet, cum fupcr tota hxrciiiratc fucTint riibftitiiti. 
& hf c c(i principalis ratio.quando vcro rcxtus dicit , 
idque apparcrc cuidcnter cx co quia plurcs quam 
duodecim vnciasintcrcosdilkibuir, noluithxc vcr- 
baprxfcrrc propccr rcddcndom racioncm principa- 
lisdidiotus,(cd prorulirad dcmonlhandum qu6d to 
raharreditas rchdafuit rubflituris: &ideo niiitota 
harrcditas N-acetilubAituti non admiituntur. 
.' ■ Sccundo huic tcxtui rcfpondctur , quod procedic 
uandoconditio vcriiicatur in pcrfona pnmidccc- 
cncis,quia in hoc caiu dc propria vi vcrboruin iflud 
quod rubflicutio ruerii faifta in tota harreditatc vcl m 
omnibus boni$,racic contra fubnitutum, qui vult 
admitti ad partcm vnius, in cuius pcrrona purilicaiur 
<condiiio : & idco fubAirutus dcbet rcpelli , ii condi- 
tiopurificaturtantumin pcrfona primi dccedcntis. 
hxc rcfponlio rcprobatura Dcchoin l.penulti. C. dc 
impubcr.& alijs iubftit. &: mihi ctiam non (atisFocit, 
quia tcxtus non fc fundat , quia conditio fic veriHcata 
in pcrfnna primi dcccdcniis,lL-d fcfundat, quia tella- 
tor volui t ad lubltitutos hardi tatcm aduenirc , li toia 
h3rrcditasv.icalIct.quzratioquando non adcftpcc- 
fonaqi^xcx vcnhmili mcntc iublhtutum cxcludat, 
locum habct li conditio punficjiur in pcrfona primi 
feu vltimi dcccdctis , & idco cadcm dilpolitio locum 
lubcrcdcbcr, arg.I.illud.ffjullcg.Aquil.&: l.aTitio.fr. 
devcrb.oblig.cumlimilibus. 

Contra hanc nartolt opinioncm tcncnt Ang.Imo- 
la, Alcx.Raph.Cuman. & laflin d.l.quidam tclbmcn- 
to, Ang.Pau.dcCaflro,& Alcxan d.$.cum ita, Alcx.& 
laco. vbi dicit iflam communcm opinioncm in l.pen. 
Cdeimpubcr.&alijs fubAir.Pau.dcCailro inl.Lii- 
cius. $.Caio . i{.ad TrcbcL Alcx. in con(iL9 z. vbi dictt 
iflamcommunemopinioncm. A:incanCi :. vbictia 
dicit ifbim cllecnmmuncm opinioncm , volum. j .in 
conC I o I .V0I.4.& iM conll 1 1 f .volum. y . Ruin.in cod 
fil.46. volum. j.Soci. in conf.p^.volum.^. vbi dicic 
etiamcommunem opinioncm, laf.quidiarcommu 
nemopinionem inconC^t. voLj. AncdcBut.in coih 
(il. j I.& Matthef.ling. 1 6 ?.& ilti Dodorcs moiiccur. 

Primo pcr tcx.in Ltin.$.hlium . fl.dc lcg. 1. vbi fub- 
ftitutiofiiiifacfain ioto,&tamen lublbrutusadmit- 
titurinportionc primt dcccdentis. Huic textui re- 
rpondccur,qu6d ibi fubnitutio non Aiit faifhipoft 
mortem omnium, (cdpoll mortcmcuiuslibct, quia 
omncsfucruntgrauati, &iractiamrcfpondctur.l Ln 
cius. $.Caio . H.ad TrcbcL ExilUrcfponlioncclicitur 
dcclaratioad conclulioncm fiarcoli»vt proccdat in 
rubflirutionc fad;t pluhbus (implidtcr vcrbis non 
dirci^isadgrauatostfccusin fa<Ua vcrbis dirc^sad 
grauatos , quia diccndo, Poft mortem vos rcftiruj- 
ti$,6ft:. vidcrur fingulos grauarc,idco plurahtas ncccf 
£iriorcfoluttur in lingulartutcs. 

Scatnd6& vltimo raouenturper tex.ind.$.cum 
ita. vbiClaudiafuitfubflicuta in toto, &tamcnad- 
mittitur tn porttonc vltimi , in cuius perfona purih- 
caia fuiicondicio. Huictcxtui cclpondciur duplici- 
jo tcr.&primo, fquod proccdatproptcr atfccfioncm 
tcflatotis ad nepccin. hxc rcfponfio rcprobacur,quu 
tcx. in d.$.cum ita, non fundaiur in quoluatc pcrlo- 
nx fubll iruti,lciticei quod lit ncpcis, quia quioinquc 
iiiiilctlubibtutus, idcindlcc, viibi maj^iscominU'. 
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niccr tradunc Doc^orcs , & maxime loan. dc Imola & 
Soci. licct plcrique contradixcrint, lcd fundacur lUa 
deciiio in eo,quod telUcor voluic ad fublhtutum 
omncm hxrcchtatcm pcrucnirc, vtpatccibi, Quam 
tanium iubcrc voluit,&c. luiidlis vcrbis vliiinx iab- 
iUcutionis ibi, OmncmhxrcdiiatcadiicpicmClau- 
diam pcrucnirc voliiic, &c. & hinc dicut ibi Ang.Pau. 
dcCallfo, &aU) magiscommunitcr, quodli vlnma 
fubllttutio non fuiilct tadain lotahcreditate, fedali 
ter,puta in portione vlcimi dcccdcntis,dcci(io illa 
nonproccdcrct,l'cdintali lublliiutionc vcrificanda. 
roquitcretur condicioncm itnplcri in pcrfona vtriu(« 
que,quia tunc ccllaccc rarioibi allcgata, & fladum cfl 
cocalu proprictati lUoru vcrboruin collc<Lhuucum» 
ii vrerquc dccdlcrii linc liUjs , &c qux dl vt rcquitai: 
vtrunque (ic dcccdcrc, vt pcr Docf orcs ibi . 

Sccundo rcfpondciur cx mcntc Cornci in cLLpcn. 
qui vult vt iU c icxtus proccdat.quando condirio ciio- 
niiinperlbnavliimidcccdcntis, namiuiu ' . n- 
fuliusproccdii inicrprciando voluntatcn. 1* 
fcihcet quod dcfunctus tdco appoluic condicioncm 
puniicandam inpcrlonaumnium, quiacogiiauiica- 
limi in quo luia lia-rcduas pcrucniict ad lublhtu- 
tum,n6autemcogiuuicillurocalum, fctlicct in quo 
conditiopurificarctur in pcrfona vltimi dccedcnris. 
vndccllvcrillmilcquOtl voluillct admiiicrclublUtu- 
tum ad partcm vlumi raoricntis , G dc iHo cafu cogi- 
ullct: idcoexprxdiciaxquitatcadraittitur fubftiiu- 
tmind $.cumua. H.tc rclponfio rcprobaiur rama 
Dccio in d.Lpcnult. quam a Ripa in d.$. ai m i ta , fub 
num. I j 6. nara in d. c. cum iia, prxccircra: rccipro- 
cj,&CLiudiafuit('ubllituiavhimo tantuin. vndc bcf 
oe tcllator cogitauit.lcu cogitarc dcbuit, quod ad vi* 
ti.numtotunipcrucnirc non potcrat^calu qiiopri- 
tn'.ispr.rccdcrctcum libcris. Hrgo calu quo punuis 
aira libcns prxccdat , vt ed in d.$. cum iia, Claudia 
dk bcrct exchidi tanquam i n hunc caf itm non vocata , 
& aincn admiiittur.crgo reiponlio non vcra. 

Hxc Ripcrcprobaiiomilu non placct, quianoa 
cfl vcrum quod Claudia fucrit lubfticuca vltimo tan- 
rum, icdfuicfublliiuia,li vtctquclincliberis dcccllc- 
rit. (i igitur vterquc (inehbcris non dcccdat, non ad- 
mittitur ad toiam h.vrcditaiCTTi, (cd an ad partcm ad- 
initiaiur, idtator nonordinauit,&idcocxvcruimi- 
li mcntctdbtorit ndmittituradprtcm.&Iicctpo- 
tucrithoccogirare vcldcbucrat, lamcn non cogita- 
uit, &idcoin duhio pcrlcnuando nicnicm tcftato^ 
ris, qui vGluitiotamhatfcditatcmad Cbudiarapctr 
ucniic, vtroquelinchlfcns mortuo, abfiirdum cllct 
diccrc, cam ad partcm noncllcadmittcndam vliimo 
(inc hbcns morcuo,&idco mihi placci intcUcdus 
Dccijind.l pcniiLvbiconlldcrat quoil ibi inllituiis 
duobus (ili)s tdiaior cogitauii ditos caliis . & primu( 
dl.quandoaltcrcx fili)s dcccllcrit linchbens, quo 
cafu vocauit fupcrnitem ad partem fratris prxraor- 
tui t ("ccunduidt.li vicrquclinclibcrisdccclItrit,quo 
cafuadtoiamhaurcditatcm Claiidiam iicptcravoca- 
UJt.ciatigiturnccdlarium,vcvtc: ' : 'c- 

ccdcicc ad hocvr neptisad totaii ... ., ; . . -A- 
mittcrcfur. lllajgiiurdidio,vtctquc,rd"oluiiur hoc 
mi doafHrmatiuc, necdlcclt quod vicrquclinolibe- 
iis dcctdat atl hoc vt tota hxrrditas ad Clau^iiam 

pcrucniac; 
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pcrueniitr ncgahucTcro, & rccrque ftnc libcris non 
vlcccclit , Ciaudia acl cotam lixrcdicatcm non aciinit- 
tacur.an igicur ac^ partcm admirtanir, cftcar«s omif- 
<us i<cftaiorc,&idcocextuspcricrucando mcntcm 
tc(lacoris,arguitibi (unplicircrquoda voluit tocam 
h.Trcdicatcmad ncptcm perucnirc vrroquc mortuo, 
abfurdumcllctquod ad partcm admittcrctur . Ncc 
ob(lat,dum tcxtus dicit qu6d proptcr condifionts 
Vcrba,primafacic vidcbatur quod Cbudia cxclucic- 
rctur, quiaillud vidclucur conddcrandotcxtum fu- 
pcrficialiccr, quia fimplicitcrdixic, li vterquc moria- 
tur .icdvlccriusanimjducrcciidoquod illa vcrbaad 
totam Uqrcdicatem refcruncur in cafu iHo , in quo 
agicurdcpartc hxrcditacis, illa vcrba nihil faciunt, 
quiaad ilKim cafum non infcruncur . 

£x hoc inielkclu iungcndo cum cum conlidera- 
tioncCornci, &cum dilcurfu Rip« concordanrur 
i(ix opinioncs hoc modo , conliderando duos cafus , 
<juorumprimuscft,quando non eucnit cafus ordi- 
natus a ceilacorc, fcd alius ab co omi fTus , & rcmancc 
vnus cx inlHtutis,cui cx cacira voluntatc tcllatoris 
portiovacansoltcri pocacqtiiri, tunc fubllicunisad 
totam hxreciitacem vocatus non admitcitur adpar. 
tcm, cum nunc]uam fucric in cafu vacantis porcionis 
vocatus: namdc proprietate vcrborum ilhid quoti 
fucric fubflicurio radain roca hTrcdicacc. vclin om- 
nibus bonis,facicconcra fubfticucum, qui vulc acimic 
ti ad parccm vniuS, in cuius pcrfona purificacur con- 
(htio , idco fubfUtutus dcbct rcpclli , fi conditio pu- 
rificaturtantumin perfona primi dcccdcntis,cuius 
portio acquiricur fupcrditi cx cacica ccflacoris voiun- 
tacc , cum magis prordiicdlus i ccllacorcccnfeacur . & 
hoc cafu ioquimrdiclal.quulam ccllamcnco.vbi por 
tio Proculi vacans hiir acquiiicaQmcto iurc accre- 
fcendi, & lic cx voluntatc ccllacoris, & cx quadam ra- 
cica fublhcucionc.l.fiTicio& M9ui0.fr.de icgac. i.So- 
cunduscaiuscft, quaidononcucniccifus, inquo tc* 
ftatordilpofitionem fccit, fcd occurric cafus omiirus, 
6e a tcftacorc non cogiucus, Sc porrio vacans non po- 
tcfl vnicx infcicucis acquiri^& cunc fublHcucus ad- 
mittitur ad partcm dcccdcntis.& racio ell,quia quan 
doporcio non poccftalccri acquiri, prouc ordinaue- 
ratteftatoccadcm ratiofaucc fublHcuto, quem to- 
tum haberc voluit , fi nulia portio acquiri pocuic pcr 
hatredcm, vc ctilm volucric baberc parcem, & in hoc 
cafuloquicur di<fhis$.cum ica.vbi porcio vicimi va- 
cans non pocuic (ticundum ccibcoris voluncatcm ac 
quiricohxrcdifubllicutOiquiaprxdccclIcrati&ideD 
rcciprocacaducaefrecflafuic . i.vnica . $.pro fccundo. 
Cdc caduc. colicn. & propccrca Ciaudia admitcicur 
adp.irccm vltimimoricntis. & h.rc concordia mihi 
vidcrur vcriffima & cum ca cgo percranfco . 
I Tertiolimitatur non proccdere, fquando natth» 
ra rcli^i inccr cos,quibus fucta cfl fubfhtutio , pollct 
inducerc ius accrcicrcndi ctiam poll cmolumencum 
quzdtu , quo cafu ccnfctur tdLicor voIuilTc inter cos 
confertiarc iilud iusaccrcfccndi, prout cfl in fubfti- 
tucionefideicommillaria fids. invfufruclu &habi- 
tatione . ita tenct Bart.in diclo $.cum ica , & in Lccxii- 
cillis . fEdc v(ufTU(flu iegaco . quem fcquuncur Pau. dc 
Caftro in 1. Lucius.$. Caio. fl'.ad TrcbcL Corn.in Lpe- 
nulc Cdcimpubcc. &ahjsfub(lituc. & ibi Cuiciun. 
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Imola & Pau.dc Caftro in didlo $.cum iu. & mouen- 
turpcr tcxtum in didaLcodicillis. Huic tcxtui re- 
fpondctur, quod loquitur in conditione exrrinfcca 
&caufah: namibinon fuitrcliifb domusiiiibcrtic, 
fedab lirrcdc, qiiifuit grauatuspoft morccm om- 
ninm libcrcorum, quibus lcgara crac habicatio , darc 
domum rcipublicf : nimirnm fi el\ cxpc^nda mors 
omnium,&nos ioqaimur in condicionc cxcrinfcca 
fundatain morrcgrauatorum, iquibusclt rclicSum 
fidcicommifliim. iftum intcllcduin fibi attribuitRi- 
pindidlo$xumita.fcdrc vcra cft intcllc<Shis Bar- 
tcdiin di(5hil.codicillis, vt quilibctde pcr fir vidcrc 
poccric.Concra hanclimicacioncm ccncnt Ang.Ale- 
jtand. Sod. Imoia (ibi contrarius , & Ripa in dido $. 
cum iu & moucntur pcr gcncralitatc LLucins. $.Ca- 
io. ffiadTrcbci. & cum ius fubftitutionispotentitts 
fit, quim ius accre.^cendi .Lfccunda. $. (i ciuo.fEdc 
bonorum poftclTio. fccundum tabul.& Lvnica.$.ia 
primo,& $. pro (ecundo.C.dc caduc. tollend. non 
cft diccndum qu6d virtute iuris accrcfccndi (ubfti- 
tutus cxcludatur. 
31 Quarti)&vltim6dcclaraturnoproccdcrc, fquati 
doteltatoriuflcritconftrui ccdcdam, fi (ihj hite- 
dcsinftttutidcccflcrintfine libcris.itaccnec Ripa in 
clich)$.cum ita, numcro 1 J7. & rcftrrc cdc opinio- 
nem Caldcr.incon(ilio4.&inconfilio4i. (iib rubri- 
ca dc ccftamcncis. &racioalTignacur , quia in fub- 
ftitutionc vcrfacur fadum indiuiduum , qucxi ab 
vnofolonon vidccur rcii<flum: & ideo condicio in 
pcrfona omnium adimpleri dcbcc . & obligatio dan-» 
diliccc licdiuidua, tamen quando ordinacur ad fa- 
dlumindiuiduum , prouccft incafu ifto, rcputatur 
indiuidua. glof in Lnacuralis . $.quod (i faciam . fTdc 
prxfcrip. vcrb. & facit tcx. in Lficieicommifla . $. fi in 
opcrc. ft.dc lcgat. j . 

In fccundo cafu prinap.aij , idcft in (idcicommif^ 
faria fzdi, pluribus copulatiuc , cx mcnte Do€to- 
rum, duoca('usconfidcrancur.& primuscft,quan- 
doinfticuti dccedcrunr diuerfis temporibus: fccun- 
dus eft, quando codcm tcmporc fimul \icam cum 
morrccommucaucrunt. In primocafu condirio pu- 
rificari poceft in pcrfbnaprimi rancum, autinpcr- 
ibna vlnmi tantum, aut in pcrfona vtriufquc: fi con- 
ditiocxntitin pcrfona primi, & cxrat pcrfona quar 
cxvcrifimili mente fubftitucum excludac, cunc non 
admiccicur fubfticucus. L pcnuic. C. dc impubcr.& 
alijsfubftituc. &haxcft communis conclulio,vcte- 
ncnc cominuiiitcr Dodoresin dic>o$. cum ica.fcd 
fi nonextac pcrf()na, quxcx verifimili mcncc fubfti- 
tucum cxdudat, vt ciiquando duobus cxtrancisin- 
ititucisfaifhicftfubfticurio, cuncftacim primo mor- 
tuoadmitcicur fublficucus, Barc. Imola.Pau.dcCa- 
flro&Salyc.in dido$.dim ica.Saiyc& Alcxand. in 
dtcibiLpcnuL &Corn. in conlilio z8 j.colum.penuL 
verfic.& idco fi in ccrminis,voIum. j. & cft communij 
opinio,quam fcrquitur cdam Aicxand.incon(ilio 91. 
numcro j. volum.j. 

Moucncur ifti pcr ccx.in dicJto $.aim ica . Huic rex- 
tai refpondctur , quod conditio aicnit in per(bna 
vicimi , cui (bh crat fn^a fubftitutio , & cx cutui 
peribna teftator voiuit totum ad (ubftitucum per- 
lincrc : & in cafu noftro fubftitutio non fiiit fa- 
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flavnifoli, fcdcuilibetpoft mortcm omnium: ncc 
trftacorvuluicexpcrrona vltimi tocum pctucnirc^d 
rubdiiuru.red cxcuiuslibccpcrTona. Vcrum aninud- 
ucrtacur, quodin di Ao$.cumica, fubdiiuciononclt 
fai^avlcimotantum, fcdambobus, /i/inclibcrisde- 
ccllcrini . & licct fi primus pntmoriamr fine libcris , 
alicr fucccdar, illud cA viriutc rcciprocar Cubdit ucio- 
nis, &non quod vltimo lanium fucric fadta fublhcu- 
tio.& ficuc quando nouinimus fine libcris morio. 
tur, ad cius porrjuncm admticicur fubfhcuiiisnon 
cx vi vcrboru m ,cura iftc cafus fueri c a ccftacorc omi (- 
fxxi , fcd cx vcnfuTiili nicncc ccftacoris, cum non adfit 
pcrfona, qux n luditio cacico ceftacoris fiibftitucum 
excludac: &cxcaracionc,c]ui.ifi nouiflimus fracris 
porcioncm pcrccpillcr, fubfticucusadcancuinadraic- 
tcrctur,&idcomulto magisad parccm admictidc- 
bcc: icacciamnon cxiftcncc rcciproca, ncqucpcrfo- 
ra, cx vcrifiniih mcncc fubfticucum cxdudcncc, fi 
ptirausfinclibcrismoriarur, adcius panem noncx 
vi vcrborum , lcd cx vcrifimiii mcntc fubftitutus ad- 
micci dcbct : quia fi vicrquc linc Itbcris dcccffillct, ad 
totam hxrcdicaccmfubftitucus admillus fuillcc:ct- 
go mulco m.igi$ ad porcioncm prxmorcui cft admit- 
tcdus.&fidixcris.maximaradiftcrcnciaminccr vtrii- 
qaecafum addlc , cum quando primus prxraorirar, 
adfic alrer cx infticucis, qui k ccftacorc magis quim 
fubftitutus pr.Tdilcdus ccniirtur . l.Publius . $. pcnul. 
ff!dcconditio.& dcmonftracio. qu^raciocdlatjquan 
do moritur ncuiflimus , quia tunc cum non adfit 
vnuscxinftitutis.iubftimtusdicitur magis prardilc- 
^s, quam finc fiii) alccrius pr:;raorcui,cum non 
ccnfcancur ipfi cx mtncc ccftatoris vocaci, fcd tan- 
lummodo in com^cionc pofid fucrunc, Dodorcs 
communiccr in l.Lucius.tfdchfrcd.infticucn. & idco 
ipfcfubftiiutusadpartcm nouiftirai admicti dcbct. 
Huicconfidcrationi rcfpondccur, quod infticucus di- 
citurmagis pr.Tdilcdu$in fua partc, &noninparcc 
coKxrcdis, cum in parcc cohxrcdis magis inftitutus 
prxdilcC^usccnfcatur, vcplurics diilum fiiic, &in 
didla I.pcnul.craiiit Alcxand. Stringitur induflio liu- 
iusccxtushac confidcrationc: Subftiiutioauccft fa- 
dacopulatiuc, vc fiTitius&Sciusfinc liberis dcccf» 
fcrinr,fubftiruo Scmpronium: auc coilcdiui}, vc fi 
vccrquc finc hbcris dcccifcricfubfticuo Caium . mo- 
do fic, fi .oifirmaciuc vcrba accipianmr , ad hcK vt 
Scmpronius fublhcucus ad cocain hxrcditatcm ad- 
mittatu r, nccc llc cft quotl Ticius & Scius lixrcdcs i n- 
ftituci fincliberisdeccdanc: fi ncgaciuc fumatur, fub- 
ftirutus iltoca hxredicacc cxcludicur, fi Ticius&Sc- 
ius cum libcris deccllcrint. fcd quidfi primus finc 
hlxris ticccdat iiipcrfticc alccro Iixrcdc, an adpar- 
tcmilhus fubftitucus admicracur; cft caftisomilltis 
i tcftacorc, & prima fadc propccr concrudidiionis 
vcrlia, ca fupcrficialicer conficicrando, fubftimcus 
cxcludi dcbcrcc: camcn confidcrando mcntcm.di- 
ccndum cft, fubfticucum ad parccm prxmorcuiad- 
micccndumcllcca rationc, quiafi vccrquc finc Iibc- 
risdcccdilTec, ad coum hxrcditaccm fubftitucusail- 
mictcrccur.ergo cx vcrifimili mcntc eciam ad par- 
tcm&miiltom.tgisdcl>ct admicri.&pcr hanc con- 
£dcracionem rcmouccur illa rario,qii6d in dubio 
non cft rcccdcndumaproprictatc vcrborum. Lnon 
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alitcr . fF. dc legat. 3 . & idco cum cx vi vcrborura fut»» 
fliiums excluaatur,fi non probac ccftatoris intcnci»* 
ncm , non dcbet admicci , cum ccftacor prxfumacui 
voluiftc , quod vcrba propric fignificant . I.Lobeo . §. 
idcm. ftidc fupdlcd. Icga. quia , prout vidcris, in (ap 
uorcm fiibfticuci adcft prtfumpta mcns ccftacoris» 
quxdiciturcxca rationc, quia tdiacorvoliiic totura 
perucnircadfubftjtucum, fi vccrquc finc hbcris dcr 
cdTiftct: crgovoltutmuico inagisparccmprxmormi 
finciibcris ad cum pcrucnirc , qux vcrilimiiis & pra> 
fumptamcnscxhacraiionecaufara non poccft con* 
troucrti.cum a lurilconfulro conlidcrctur.&cum 
luc comniuniopiniunccgopcrtraniiw, licccconcra- 
num ccnuerit 1'au.de Callro in Lqui duos . ir.dc vulg, 
&pupii. idcm Pau.dc Caftro, Rip.i& Soci.in didlo J, 
cum ita , & AIcxand.in confi. i c 1 . volum.4. & in con- 
fiLi i.volum.j. 

Didum fuir,qudd quando conditio cucnit in pcr- 
fonaprimi, nonadmiccicur fubllicucus, ficxtai pct- 
iona,quxcx vcrilimiU racniefubftitutum cxclud.-it. 
3 3 luxta hoc dubitatur, f «" proccdat ctiam quando 
hbcri inAituci non fucrunt inuircm fublUiuti } In 
hocdubio duxfuni principoics Uodorura opinio- 
nes: &primacft,qu6dfubftiiuiusadmitcatur,ficuc- 
niaccondiiio in pcrfona primi, quando inuiccm hix- 
rcdes non fucrunc lubfticuci. quom opinioiicro ccncc 
Imola in dido $.cum ica . & ibi cum lcqiiitur Pau. do 
Caftroinfinalibus vcrbis, &inconfiho 14. infinc. 
volum.i. Alcxand. inconfiUo ^S.in vcrfic fortificat 
loan.dcImola.IicccibiAlcxand.non omnino aftir- 
nict luncopinioncm , &Soci. inconfilio p^. fub nu- 
mcro 14. volum. 4. cft bcnc vcrum, quod So. iiius 
non facicfundamcncum inhac conclufioncImolx> 
cum dicat dlc contra communcm opinioncm, & 
lmolamouccurlcgc& racionc: Lcgc pcr ccxcumin 
diCio$.cum ica, cum induccndo a contrario lirnfu 
hoc modo. in dido$.dicicur,condicionan dcbcre 
puiificariinpcrfona vlcimi,nec fufliccrctcondiiic^ 
ncmcxtarc in pcrfonaprimi,quia pr.rccflcrac tcci- 
proca: crgo k concrario,fi non prxcdTiftcc rcciproca* 
fuiirccadic^ finc miniHcrioaiiqiiid opcrandi , coii- 
cra Lli quando . fti dc icgac. j. & cli Papa , dc priuilcg. 
in 6. Huic ccxcui rcfpondccur.omiflis alijs refponiio- 
nibus , qu6d Claud.a fuic admifla, quia nulb fuperc- 
rac pcrlona, cui ^orcio vacans acquiri pocuiilcc cx 
pr.Tlumpca mcncc, & non cx co folo quod cdlarcc 
reciproca , prouc prifupponit Imob.& ideo argui 
mcncum icontraiio fcniu fumi non potcft, quiacoa 
ditio non ciienii in pciibna primi, nec dc hocibi 
quicquamquxritur,nccquxripoccft, &inrcdpr(x;a 
non hcfundamcncum, &ideondcio quaiiccr polHc 
argumcncum h. concrario fcnfii fumi, & rcdproca 
opcratur,quiacxcacognofcitur, Ipcra fidcicommiill 
non cranlmicci ad fiiios. 

Racione mouctiir : quia fi quando non adcft rcci- 
proca fiibfticucto , fraccr fuperftcs prxfcrrciur fublb- 
cuco in partc fratris prxmorcui , fcqucrccur abfur- 
dum, quod cucnientc poftca conditionc in pcrfo- 
na vtriufquc , fubfticucus noo }>crcipcrcc portioncm 
primi vr pfol>al>uur. fcd iiocdiccrceft abfurdum, 
cum quiiibet ccnli^icur grauacus rcftitucrc jxjriio- 
ncmfuam.Labco. C. dc HdcicommilL Ergoabfur- 
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«Jum cft etiam diccrc, fratrcm prarfcrri fubrtituto. 
probitur conicqucntia , quu parccm quum habct 
lirater, vcl habet cx tdumento fratris, vcl ab jntc- 
ftaco ex tacito indicio frarris, Si idco non habctcx 
iudicio tc(l.uous prinji, prout notatur pcr gioL& 
Doi^^ores in l-eum, qui nouiiTimus . ffiad Trcbcll. 
6t pcr Doit^ores in 1. Marccllus. §. quidam hbchs, 
eoacm ticulo . crgo cum non habcat cam cx iudi- 
cio&ex dirpolicioncprimi tcilantis, cam notcnctur 
fubfbcutorelhcucre, cumquilibctinlhtucus intdli- 
gacurgrauacuspcr fidcicommiirum fubllicucotidci- 
cominillaho rcihtuere parccm luain cantum, idcH 
iplius inlUtuci deccdcncis linc bbcns , non autcm in- 
ccllrgacur grauitus dc parcc cohircdis , q»x libi rch- 
£bi non eft , argumen.l.('ed ii. $.iin.ili. tf. dc icgat. j . Si 
Ipatcr fiham.$.finali , in finc. fl.ad lcg.Falcidiam . lcd 
quod cam fubflitutus non habeat , c(t ablurdiifi- 
mum : crgo ne talc ahfurdum (ec|uatur, condudcn- 
dum cfl in caii cafu fubllicucum prxfcrcndum clle 
fratri fupcrfhti . 

Huicradoni, in qua maximum fundamentum (ir 
dcbac Imola,rc(pondctur, qii6dlifraccradmitcacur 
exdufo fubfhcuco , & poAea eueniac conditio in pcr- 
fonavtriulquc, tencbitur vltimus, faieiushzrcsrc- 
{litucrctoumhxredicatem fublhtuco vidclicct por-^ 
tioncm vitimicx pcrfona vltimi, & poraoncra pri- 
mi cx pcrlona primi , quia vtnufquc fidcs grauaca 
fuir.fcd anrcquam eueniac conditioinperfonavlri- 
iiii,cxcluditur fublhtutusapacrccohxrcde (iipcrfti- 
tc.cuiusfauorepluraiirasnon rcfoluitur infingub- 
riutcs, fcd ftatcoUecliu^ . Eccum iixcopinioiniure 
non fubfiflat, ideo altcra c(l opinio fupcriori con- 
craria, quod proccdac quod fublhtutus non admic- 
tatur , quandio condicio cucnic in pcrfuna primi , 
ctiam quando iibcri non fiicrunc inuiccm f ublhcuti . 
&hancopinionem ccncnt Alcxan. Saiyc&Corn. in 
dii:>a l.pcnuL Aicxan.& Ripa in dido $.cum ira . & efl 
communis opinio, prouc alicric Soci.in confu^^. fub 
numcro 14. voium.4.&:eflvcrif1iraaconclu(io, quc 
probatur tam in di«^o $.cum iu . quam etiam , quia 
pcr (idcicommiilanam fucccditur afcciidcnti tcfla- 
tori. Lcoha:redi . $.cum lilia: . fTde vulg. & pupiL fub- 
fhtut.&idcoflcutteflator non videtur infidcicom- 
miflaria fa<fli vni fiiio prxtuiillc extrancum fubfh- 
tutum (bl>oIi naf(:itur«.l.cutn.icurinimi. C.defidct- 
comniiil.' ica non vidccur prxtulillc foboli iam nato: : 
& lic Blio fu()crihti grauato^imui cum aUo fiiio pra:- 
dcfun(flo.& canco magis cum contra fubftitucum ad- 
iltverborura proprictas, &cum non conflet dc men- 
Cc, non el\ in dubio a verborum propricucc receden- 
<lum.l.non aliter.fl^<ic lcg. j . 

.Stcondirio verificatur in pcrfbiu vlrimi, & tunc 
admitricur fubftitutus, vc cli coromanis opinio,& 
prol>aturindido$xumita. Harc condufio dcclara- 
4 tur. tprim^ vtprocetlac quando fubftituciofuitfa- 
£LLin coro, vel fimpiicicer: fccus (i inporrioncvltimi 
tantij, ll vterq; dcccllerit linc iibcris, quia tunc orani- 
no cxcludctur fublhtutus. ita tcncnt Ang.Pau.dc Ca- 
ftro, Alcxan.Kipa, &aiij communitcrindiclo$.cum 
ita.Ruin.incon(iLt ii.numcro j.voIum.j.&Curr. 
jun.inLpenuL C.dcimpuber.&alijsfub(licut. &cfk 
communiscoaduuo, quc probacur tiacrarionc .in 



dido$.cuin ica, Claudi* admitritur ad porrioncin 
vitimi, quia fl tcftator voluic ad Ciaudiam cotam 
hrrediratcra pcrtincrc,fi nouifTimuf partem pnrai 
fufcepillcr.cadcra ratione voluit, quotidcfidcntcpri 
malubftitucionc, fcihcctprimi morientiscumfilijs, 
quod ad Ciaudiam pcrucniacur portio vlrimi finc 
bhjs dccedcntis . fcd harc rario ceilat , quando fubfh- 
tutus cft in portionc vlrimi, fi vtcrque vd arabofn 
ne iibcris dcccflcrinccum runc ccftator noiuic to- 
um iixrcdiiaccm ad fublhrutum pcruenire, fcd can- 
tum portioncm vlcimi . crgo ccllare dcbet eriam il- 
lius tcxtus difpoficio . Corrolwrarur hxc rario : nam 
cum tunc ccfTct prxfumpu mcns ceftatoris, attcn- 
dcndumeftproprictari vcrborum, &pluralicasnon 
poceft rcfbiui in fingularirates, qux rcfpicic vnum 
tancum efTedum^cuin fublhcurio fucrit /a(ihi in por- 
rionc vltimi, fiarabofinclibcrisdecdlcrint, Dvii.& 
Bai t. in di£io $. cum ita . & Barr. in L /aifa. $. fin. fT. de 
conditio.& demonftratio. & piuralitas vbi rcfpicic 
vnumdeterminabiic, rcqiiirit concurftimomnium 
copulatorum , puu fi plurcs qualitatcs inferuntuc 
vni fubicdoad vnum qualificandum , Bal. in l.penul. 
invlrimacoiura. C dcimpubcr. &aJijs fublhtur. & 
probatur in ciicet caufam , deprobar. & in Lhxredt 

f)Iurcs .£f. dccondir. inftitut. fcd incafu noftro plura- 
itasrefjMcitvnum dctcrminabilc, (iambo iinclibc- \ 
risdecdlcriDt: ergoifta piurahtas requirit concur- 
{iim copuiatorum , & fic ad hoc vt fuhftimrus ad- 
micutur , ncccfre eft quod ambo linc iibcris dccc- 
dant . Hxc dcclaratio proccdit, quando apparcr fub- 
ftitutioncm in portionc vlrimi talitcr eflc fa<ibm, 
quodnon comprchcndit porrionem primi: vtquia 
mErauatus virimus rcfticucre fuam porrionemhx- 
rc(£utis, iuxta LMarcciius . $.quidam iibcris , & Lira 
lamcn. $.qui fufi)e<aara . fL ad TrcbcL fccus li di&»m 
fuiftct qubd ('ubfticucbac in portione fua (implici- 
tcr , quia cunc videretur cciam grauacus rcfticucrc 
id , quod fibi vlrimo dcccdcnti pcrucniflet cx fidci- 
commiflb rcciproce fido prius intcr ipfbs fiatres , 
vtpatctex notaris pcr Bart. in dido$.quidam libc- 
ris. namtuncftatct ctiamratio aflignara pcr tex. in 
dicio$.cumiu. cumfubftitutusin portione fimpU- 
citcr inteliigatur ctiam fubftitucus in porrionibus 
coh«rcdum,di(5lo $.quidam liberis. & hoc modo 
dcclarationcm antedidam incelligunt Imoia, Aic- 
xand.& Ripa in dido $.cum ici. rcicda opinionc So* 
cini,quidcclarationcm diccbac proccdcrc fimplici- 
ter, eriam fi iiibfticuciofacla fiiiilct in pcrfona vlti- 
mi . cuius rarioni rcfpondct Ripa in did:o $.cum ita, 
numero y j. 

j 5 Sccundbdeclaratur-ffupradii5Iac5clufiononpro- 
cedcrc, quando fupcrcllct pcrfona , qux cx verifimilt 
incn te fu bfti tu cu m cxcludcrcr, lUrt.& ali; comm uni- 
tcrind.$.cumica. 

Quando funt inftituri liberi hxrcdes , & ds fuic 
fadiafubftitutio, iiambofinc libcris dccdlcrint, & 
fic collcdiuc, fiue copuiatiuc, & primus morcuus 
AiitcumUbcris, &nouifrimiis fincHbcris,cunc fub- 
fhnicus adiniccicur ad jportionem vlrirai. quod in- 
tclligas proccdcrc in fauorem dcfccndenris tcfta- 
toris tantum fubfticuti , non autcm altcrius cxtranci. 
v^etiara traafucrialis, quia in iftocafu hlijprarde- 
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funAi fratris ab inrdbro a(1niicranmr,proutdrcIa- 
rat Ang.inconliL 8o.colum-fin. vcrllc. lupcr eoau- 
rcm , quod qu.Tritur . Dcc in confiL 594. & Corn. in 
conliLiS j.colum.pcnult. vcrfic. iccmcxdicla thco- 
ricaiVolum.primo . 

!v Si conditiocueniatin pcrronastriufquc , runcn. 
nedifliculutc admittuur fubititutus, Oodorcs com 
munitcr in d.$.cum ica. 

In fecundo calu principali, quando codcm rcm. 
|K>rcdeccllcrunt, duofuntcafusconlidcrandi, quo- 
rum vnus cll , qu.indo mier inAitutos nulla pra-ccf- 
fitrcdproca: fccunduseft,quandopr.rccnit rccinro- 
ca: fi primu cafu loquimur,& tunc lubdirurus ailmic 
tiruradhxrcdicaccsvTriufquc, cum lir conditiopu- 
rificatain pcrlona vcriufquc, argumJ.quiduos. if.dc 
vulg. & pupil. & Lqui duos . ff. dc rcb. dub. li fccundo 
cafu loquimur,& cunc adcd di/ficulras, quia propccr 
reciprocam , fublhcucio ccnfctur fa^a \icimo. &U 
boccafu ignorctur quis fucrit vltimus, proprcrin- 
cerricudincmfubllicurus cxcludicur . Lcum , quino. 
uillimus. rtlad Trcbcl. &l.li fucrir. ff.dc rcb. dub. Pro 
rciolucionc huiuscafusdicas,qu6d fublUcutio, aut 
fiiic fiidainporcionc vlrimi rancum,aur fuir fadbi 
in toto: (i primocafu loquimur, &runcinccrrirudo 
vitiat fubftitutioncin. & ita procedit d.Lcum,qui 
nouilVimus.nam quando aiidlinccrtitado, cum qua 
lcxablquc altcrius prxiudicio dilpcnfirc non pore- 
»r, lunc viriat aclum : nam II duu iimul dpitulium 
afccndilIecontendunr,nccapparcrc{>ortirvtcr prior, 
ccrtc lcgatum vni, dari ablquc altcriuspnriudicio 
nonpotcll , &idcolcgacum viiiacur.Lli ica fueric. ff. 
dc rcb.«lub.&idcmeft, fi inccrcitudo ficcirca rcni, 
qux linc alccrius incommodo cxpcdiri non podir» 
vclcumcadifpcniarc,vc in rerminis d.Lcum qui» 
vbiduorum inllitutorum.qui nouillimus morcre- 
tur, rogatus fuit portioncm fuam rtftitucrc Titio, 
tuncccrrcli non apparcar vtcr nouillimiis dccdlc- 
rit ncutram iilc portionan conlixjuarur , quia lcx 
quztum porrio ad fidcicommillariam pcrrinct in- 
tcrprcrari non potcft ablqucmagno pr.riudicioTr.' 
ti) vcl coruin ad quos cx tcftamcnro vdab inrcftato 
portioncsh.rrcdum,quigrauariconrcnduntur, pcr- 
uenturarerant, propccrquod inccriirudo mcrirdvi- 
tiat. li fccundo cafu loquiraur, & runccum fubttiru- 
lusin omncm cuenrum lir habiturus tonim, inccr- 
tiiudo non viciat fubfticutioncm & lubftitutus cft 
admitrcndus , nam quando inccrtitudo nulli facie 
prxiudicium , tunc pcr ralcm inccrtitudincm adus , 
non potcrir,vt prubacur in l.cx duobus. & l.qui duos. 
fF.dc vulg. & pupil. vbi in omncm cucnrum .id vcran- 
que porcioncm iubfticutus admittcndus crar, nam 
a impubcrcscodcm temporc pcrijllcnr, liiblhtutus 
advitanquc poriioncm tonquam ho^rcs vrriulq-,ad- 
mittcndus cllcr , li diucriis tcmponbus pcrijUcnt , & 
lunc admittitur ad portioncm vtriulquc cx incnic 
tcftatoris: cogirauit cnim tcftatorquod (vrplcrun- 
que fil) diucriis tcmporibus morcrcntur impube- 
res, vndc lupcrftcs prarmoricnci ab intcftato luccc- 
dcrct, quoncrct, vtvltimimorientis hirrcditatem, 
adporrionem quoque prarmoricncis lubftirutus re- 
pcrirct, iraquc nouiflimo rantum fubllituit non 
i^uod vcllct noui/Timi tantum porcionctn ad fublti* 
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rucum pcrcincre, nam voluitvtranqae,4cdqaod \'»- 
luicquodporcio prxmoricncis ad liiperftircm prioi 
vcniret, quamadfubftitutum, &cx hac conlidet^ 
tione rcmouctur fupradicJa racio.guia propccrre- 
ciprocam , licet fubftiturio dicatur UCii. vlcuno ,. ca» 
mennoncftpcrhocfaC^kain eius ponionc ranrum, 
lixlimmocftfad>.i ad porcioncm vcriufquc, & ideo 
cuminomncm cucntum quod libcri hiri-dcs i.nfti- 
tutihnclibcris dcceircrint fubilitutus in lotum dc 
bcat.idmitti, inccrtitiido non viiiarfubftitutioncm. 
cxqtui rarioncelicitur,qu6«.l quando fubftitutiof|> 
ddcommillaria cllirt feaafub conditionc li fincli- 
beris dcvcllcrinr, & vnus cum libcns dccdlcrrir, ruac 
cum non confter, quifnam vlrimus mortuus fticrit 
proprcrinccrtitudincmfubftirurus excluditur, cuin 
is, quicumlibcrisdccdlcnr,porucriteflcvlrimusia 
moricndo, quo cafu fubftitutus ad portioncm pri- 
minonadmittcrctur proptcr rcciprocam , &dcno- 
uiflimi portionc excludcrctur propter libcros : 9c 
idco cum hxc inccrtitudo pollit dli; prnudicnali» 
fihjs vnius ex inftituti$,dcbci fubllitutioncm Wuare, 
argum.d.l.cum qui nouiflimus . 

'Supradi<fhiinfuit,quiddcrermiDcrur in pupilb- 
ri ac 111 fidcicommiflaria lubftitutionc, ad prarUsns 
videndumcft, quidin vulgari fubftitutionc dccida- 
cur. fcdquia hocabundancerpermcdifpucacurafuic 
in maccria vulgaris lubl>ituci«nis,idco pro rcloluiio- 
nchuius marcri.T cft rccurrcndum ibi. 

s y M M a i{ I f 

I TupiUirU fubflitutio ad Inc vt fieri po(fir , rtquirirm 
■ rtitlCiCuifittfitdelibais. 

C A P. VIL 

Vxritur quinto& prindpalicer , qux re- 
quiranturadhocvtpupiliaris fupftitu- 
ftif utio ficri polTic . &cx mcntc Dofto- 
rum dicas,qu6d odio rcquilita lunc nc- 
ccfliiria : & primum requilicum eft > 
I fquodillccuificpupiilarisfubftirurio, fitdelibcris. 
Llccunda . ft' codcm . &cum mulriptcx fir hberorani 
enus, idcodiucrib modo conctudendumcft: nam 
tij aucfunclcgitimi & naturalcs,&dciftis nddldu- 
bitandum , vt pcr totum.ft!& C.dc infti tut. eodtra ti- 
rulo, &Lfiarrogator. fEdcadoptio. aucfuntlcgirimi 
tantum : & tunc aut func legicimi pcr arrogarionem« 
& in hoc cafu pat cr arrogator poreft puptliari tcr fub- 
ftitucrc filioin lcgitima arrogati,quamui$ ad eam 
fcnfaturcxncccflit.itc, fcilijctex conftitutionc diui 
Pij.i.fcd fi plurc^.f .in arrogato.ff de vulg.& pupiLfub- 
ftitu.& d.Lfi arrogator. & ratio cft, qu ia talis pupillar- 
ris fubftiturio cft commodum pupilln.fccuslidiec 
onus lcu grauamcn . & hmc cft qiiod patcr arrogator 
non porcft liibftitucre filio arrogato per fidcicommif 
(umin illaqiiartj d.Lfiarrogaror.&ratiocftquia fi- 
dcicommiliiim cftonus&grauamcn.Lcoh9rcdi.$.cu 
fiiix.fticod. & ifta cft di^rencia intcr parrc arrogato- 
rcm &patrcm iegitimij &naturaicm, n.im patcr arro 
gatorpotclt tanrii fubftitucrc in bonis abco proucn- 
tis, vcl cius conicplationc.$.non Iblum, lnft.do p upiL 
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fiibrtit.&d.finaiTOgato. patcr autcm Ici^itimus Sc 
naturolis potcft indiihndic lubllicucre in bonisvn- 
rfecunqucpcrucnti5filio.didh)$.in arrogato. & rario 
diucrlitariscft.quiapatcr Icgitiinus»?!: naruralis ha- 
bet plus luris, quia m co lunt duo vincula,ici;is& na- 
turar : ideolexmagisconfidic dcco. itcm quia patcr 
trrogator per cius difponcioncm non potcftpnriu- 
dicarcveiticniibusabmtcilato, nifi inl(^itima, qux 
tb co obuenit.tex.eft in l.ncc ci.$.primo. iuntb l.vcr- 
bis. &l'nonaliter.^dc adoptio. Aut funt ln;itimi 

ET adoptioncm, & in hoc caru fccundutn glof & 
oclores conmmnitcr in dicia Lfccunda , concludas 
patrcm adoptiuum non pollc fubflitucre pupitlari- 
tcrfilio adoptiuocoincafu^quoin poteftatcm non 
tranfit, iuxtaf fcd hotlic,Inftitut.dcadoptio.& ratio 
eft, quiadc ellcntia pupillaris fubftitutionis rcqui- 
ritiir,qu6drinc in potdhtc patris lubftitucntis, pro- 
urinfra vidcbimus,crgo in eocafu, in quo filius ado- 
ptmus in potcftatem non tranfit,illi pcr patrcm ado- 
ptiuum pupilUris lublbcutio fieri non poteft : auc 
iiint filij naturalcs, & tunc cis non potdl pupiilaritcr 
iubftitui, cum nonfmtin poteftatcpatrisnaruralis. 
J.primo , Inftitut. de patr. potcfta. 6c KLucius . ff. co- 
^cm.&pupilUrislublhtutionon (blum ficri potcft 
libcris primi gradus, fcd etiam ncpotibus , pronepo- 
cibus & vltcrioris gradus natis & narcituris * vt in dt- 
^Lfecundaprobatur. 

S y M M ^ H I y M. 

1 lHe , cui fit pKpiUaris fub ^itutio , necejje eB <{nod fit 

impHbes . 

2 Statuto ft cauestur , quod minor yiginriquinifue annis 

non poffit lefljri , an tunc paterfamUiis maiori qyt^ 
tuordedm annis , fed minori vt^iniKjuinque pupiila- 
riter fubfiituere pc(jit.cum eius decUraiione^um. ) , 
ampliationc, num. 4. 

C A P. VIIL 

Ecundumrcquiiitumeft,qu6d ilie, cui 
talis fii fubftitutio fit i(npubcs,t& idco 
inonbus inftiturum eft, vt cum eius .rta 
tis fihj (int, in qua ipfi (ibi tcftamentum 
faccrc non pollun t,parcntcs cis faciant, 
Inftitut.dcpupil. fubftitur. in nnnc. iuxtahoc requi- 
fitum qua:ritur prim6, tqnia (icaucacur ftatuto^» 
minof viginriquinquc annis non poftit teftari, an 
tuncpaterfamiiias maiori i4.annis,fcd minori vi- 
gintiquinq; pupillaritcr fubftituere podic? &in hac 
quxftioncdua; funt principalcs Do^oru opinioncs, 
qiurum primacft amrmatiua, quod antcdicto mi- 
noripatcrpupillaritcr lubftitucre poftit.quaraopi- 
nioncra tenent Salyc. Raph. Cuman. Arct. laf & R.i- 
paind.Lz. &Bald.ini.dcquibu5, num.a i.ft.dcll.qui 
moucnturexduabus rationibus poriftimd^m. 

Primo impubcri pcr patrcm pupillaris fubftiturio 
fieripotcftcaratione, quiacum eiusztatis filiusfir, 
inquaiplcfibi tcftamcntumfixccrenonpoteft, patcr 
etncit, vtin princ Inftit.dc pupil.fubftit. probatur. 
redhxcr.atiomiiitat etiam incafu noftro, quiaifte 
fiLustdUrinonpoteft: ergo miiiurcdebct cciampu 




piIiaris(bbftirutionisdifpo(itio,argum.l.iTitio.HCde 
vcrb.obiig. & Liliiid . (T.ad lcg.Aquiliam. Comproba- 
tur hax: racio pcr rex.in Lqui ncqucf .;. fTdc rcbus eo* 
rura. vbi lurcconfultus cxtcndit lcgem ioqucntem dc 
impubae ad aihiltum cx idcntitate ration is. Huic ra- 
tioni rcfpondctur, quod pupillaris fubftiturio inucn- 
tacft, nonfolumexcoquodpupillus tcftnrinonpo- 
tcft, vtinprinc Inftit. Icdctiam principalitcrinucn- 
la fuit.vttucrcturcorpusacfaJus impubcris, argum. 
l.multi. ff.dc libcr.&pofthum. &<>,linautcm, Inftir. 
dc pupiUa. ac ctiam, vc pcrfona prflit rcbus.f .fin. In- 
/lit.dciurcpcrfona.&h.Tcr.ationon (olum inconfi- 
«lcrationc clTc dcbcr, fcd fortc potiftimam inlpicicn- 
da: &idcocuiTi nullidubium(it, quin rcguLiritcr, 
qui cft i^.annorum habcat, fitquc magis idoncus ad 
corporis fui tutclam.qiiim qui cft trcdccim, vd non- 
dumartigitquatuordecim : crgonon dcbct ficri ifta 
cxtcniiodepupilloadpubcrcm&adultum in mate- 
ria ifta exorbitanri,qualiscft ifta, in qua altcri pro al- 
tcrotcftari conccditur, &inqua c(lminor,& non 
cadcm ratia Pritcreapupilio potcft ficri pcr patrcm 
pupiliaris (ubltiturio, non foiutn quia tcftari non po- 
tcft,fcdctianiquia tanquam impubcs proptcrxta- 
tcm fcftari non potcft , vt probatur in princ. inftir.dc 
pupil.in vcriicnam moribus . aiias cnim iexpofuiilH 
rcgulam in omni filio intclbbih, quotl non fccit.Lcx 
fado.fflcod. & idco cum in cafu noftro iftc minor no 
poflit reftari, non proptcr irtatcm , fcd proptcr ftatu« 
lum , concludcndum cft , pupillarem fublhtutioncm 
patrem pubcri,& minori i^.annoru faccrc no polle. 

Scaind6& vltimomouetur. Lex noua addcns vel 
dctrahens anriquar Icgi.rccipit omnes rclbiifliones 
& in tcrprctationcs , quas rcdpit lcx an tiqua. Lfi.Cde 
inofH.dot.Lintcr (occrum.$.cum intcr. fTdc padt dot. 
&$.j. Auth.dc fiL an.dot. inftrum. qux rcgula proce- 
ditcciam in parn.ilibus &corrc<florijs, Abb.in cfi.de 
refcrip. cum crgo lex antiqua.videlicet Lii qua a-tate. 
fi!detefta.prohibcns impubcrcs teftari, recipcret hic 
intcrpretationem , vt non poftet pcr fcfcd j^cr patrct 
ficeandcmintcrpretarioncm dcbct rcdpere lex no- 
ua ftatutaria, porrigens tcmpus prohibitionis ad 1 j, 
annum. Vcrum huicrarioni rclpondctur: nam lcx 
anriqua non rccipiebat hanc intcrprctationem, vt 
qui pcr ("c tcibri non pollcr, voJeret pcrpatrcm , cum 
non omncsquipcrfcreftarinonpotcrant, ncq^pof^ 
fuot, potcrant vcl poftiint pcr patrcm fuura teftan,vt 
patctin pcrfon is cnumeracis in flcgari. Inftit.dcle. 
gat.cumgloL quinimo corum qui per (c teftari non 
poirunt, ijs folis pcr patrcni tcftari concefTum eft,qui 
leikiri non potcrant ob id, quod ad fui corporis tute> 
lam non crant (aris idonci , qui autcm ad (ui cocporis 
tutclam non dcfinunt clTe idond: quales funt virt 
i^.annorum, ij liccr per fe rcftari vcrcntur.non potc^ 
runtpcr patrcm tciUri .& (ic vidcs lcgcm aniiquam 
recipcrc illam intcrprctatione ratione pupiilaris ^r»- 
riSjCuius relpedu non pofcrat tcftari, ncq; ad ftii cor- 
poris tutclam crat idoncus.qu; ratio cc(Lu in cafu no 
ttro, cum iftcmaior 1 f .annorum, lit idoncus ad fui 
corporis tucclam,& non rationextatis,("cd ftatuti to» 
ftari non potcft, & ideo ccftarc dtbct difpo(itio,&il- 
laintcrprctatioincafunoftroficrinon potclt. 

£t cii (upciiot opi.nulla raiionc probetur,cui cora 
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modc rndcri non pofllt , idco .iltcra cft opi. (iipcrioti 
contraria, falicccquoiipatcr ilto minori pupilLritcr 
liiblUtucrc noii polfir.& hancoptnioncm tcncnt Bar. 
Cuman,Nicol.dcNc3p.Alcx.&.'.Soci.in<ll.2. Imolam 
c.Kainutiu$,cxtra dc fdijm.Bal.in pnnc. lnlhc.dc pu 

EiLfublht. & ibi NicoiaQs Bcilon. &c Ozcrius , & Po- 
t.in tra<iLlubftiiut.i.T matcria pupillaris lubRiturio' 
nis, infccuncioqarlitolcptiini qtixliti prmcipalis. 
&hzcrccunHnm IatI&Ri|K in lil.i.cft communis 
& reccpta Scribcntium ("cntL-ntia . t^ii moucntur pcr 
icxtum in princ.Inllii.clc pupil.fubdir.vbi probatur, 
patrcm pupillopollepupillaritcr fubnitucrctquia ra- 
aonextatis tdbri non potcft . fcd h rc ratio ccriat in 
cai'unofh:o,quiailk minor non ratione xuiis,l'ed 
proptcr virtutem llaruti celbri nonpoccll: crgocclla 
rc dcbcc etiam difpoiicio pupillaris fublbcarionis, 
arguin.c.cum cdlantc, cxtra ifc appcllat. & latligere . 
$.quamuis.f}^deiurcparronat. Confirmaturhochin- 
damentum, pupillaris fubfhcutio inucncaeR non (b- 
lum propicrca quod pupillus tcllari non pntdl, lcd 
etiara proptcrca quodad corpdris fui tutclam lu/fi- 
ciens non c(l , vcl idoncus , vt in f linautcin quis ica 
fbnnidolofus , Inlht.dc pupil. & Lmulti non noi^. ff. 
dc libcr.&poAhum. &vtpcrronapr.rlit rcbus, vt iii 
J,fin.Inlht,de iure perlona. & h»c ratio non tblum ia 
confidcrationc cllc dcbcr, lcd fort^ potidimiim inlpi 
cicnda: lcdnullidubinm cd.qu^ quieft z^ .inntj- 
rum, habcat lltque mat^is idoncus ad corporis fui tu- 
tclam.quam qui cft trctlccini,Tcl nondum accit;i 1 1 4, 
erBonuUi dubiumciiamelle dcbec,quin pupilLuis 
iuDlhcucio ficri non polfit per patrem ifiomfttori, 
cumficminorr.irio&liinusin marcria e.\orbifanti, 
& alrcri pro altcro cdlari coccdacur , in qua non pcr- 
inituture.\cenfiodevnocalii ad alium,vt probacur 
in Lcx farto.ft.cod. .Strinn j t lioc ftind.)mcnrum : nam 
ind.prmc.probatur, faailratcm pupiilaritcr fublh- 
tucndi elIcpr.Tlcripram,moribus(iacindu«fbm:mc. 
d^lic, conluctudc>& prarlcriptio non rccipiuntc.v 
tcnlionem vcl auj:umcntum , aim tantum pr.Tfcri- 
ptum quatum pollelliiin, vt probatur in LqiicSd mco . 
ji.fin, vbi comnnini tcr iicribcntcs. flldc acquircn.pof- 
fen. & in l.j. §.li quis hccintcrdi^flo. flidcitincrcaClu- 
quc priuato. conluccudo cnim & prarfcnpcio non ex- 
tcnduntuf vltraidquod agitur, n.im prxfcriprio cft 
odiola, & idco rcltringcnda.c.odia, dc r^.iur.m 6.& 
ideoetiamliinaliquocafu prccfcnptio lit fliuorabi- 
lls, non tamen cxtcnditurc-.tfimilitudinc velcaufa, 
Bald, inLquodconlhtuca.C. nede ftaru dcfun^t.& 
hinc efl: qu^»d pr.Tlcripra poccftacc cxcommunican- 
di,non pr.Tfcribu porcfta'; inrcrdiccndi vcl fufpcdcn- 
di , vc clcgant cr nocac Abb. in ccum olim , in pcfuilr, 
colum.cvcra dc prarlcript fcd liarc pr.rfcriptio &Con- 
fuctudo pupillanrcr (iibltitucndi cft introducla fo- 
lum rarioncpupillaris.vtahs : ergo vltra tcmpuspu- 
pillaris rrratis non cxccndicur.quod paccc cllc vcrum , 
quiapupillaiislublhruhoconcclla cftexdilpenlario- 
ne.cumlicconcrarcguUsniris communis introda- 
Aa: crgoliconccdit«rpatriqu6d p<>nit pnpillariter 
profiliopupillo lublhtucrc, non dicitur concertum 
quodpoflitpro adulro,cumdif|-»cnfitioncslinrodio- 
■ Ix & lirictc intcrpretandiT.c.j.dc fil.prcsbyt . in 6. & cx 
hocfundamcnco ego concutro cum hac conimuni 



opinionca qua nuHo pado cfl rcccdendum. 

I-LTCCommunisopiniodcclaratiir,tnon procrdo» 
rc ii ftacuco caucatur, vt impubcs quis lic vd inccilig» 
tur,vcl pupillus v(cp ad annOs vigintiquincjuc : ni ciic 
pcr patrcm pupilUns fubftiturio itto minoi 1 lict 1 po- 
tcft , prout dcclarar BaLin princ Inrtit.qucm («xiiiuft. 
rurAlcx.Lif Ripa,. .ind.Li.< ilicc- 

lbmcnto,num.<5.L..;. li.u ib.&ali)sl... . .K-nc- 
diA.in cRainuhus, in matcria pupillaris fublhiuho- 
nis, num. aS. exrradc ccflam. & ii tc dl c is 

opinio.proucrcfcrrrcinandiis Valquiusii. ic 

fuccclL progrcC lib.i. f 1 4, num. f f. Qui moucncuc 
arg,l.McLi.'rt!dcalimcnr.&cibar. Icj;at. Verum huic 
tcxtui faciliter rclj>ondctur,cum ibi illud lit,quiadc- 
pcndct CK voluntatc tcftatoris, & idcoaliracnta lcga- 
tapucrovclpucllx intcllignntur dcberi vfcjuc advi- 
«m pucrijlcu piulLT: quod fccus cft in qu.rlhouc no 
ftra , cum quod hcri poflir piiuillaris fiiblhtutio , de- 
pcndereriam exdiljK>lit»onclcgis.&idco liccc con- 
currat tdhtons vahinras , li tamcn cdl.it lcgis dilpo- 
fitio , nihil cft . & proptcrca in argumcntum non bo- 
nefacitd.LMcla. 

Sccund6& vlrim6 moiicntur hac rationc, Lcgci 
noiii rcapiuntinterprctationcmpalliuam&cxren- 
(iuam pcr legcs x-cfcrcs.l.j.f .lcx F.ilcidia, vbi Alcx.poft 
alios. ftlad lcg.Falcid. Bart. &alij in l.or ;^uh.ff. 
dc lulht. & lurc . Niidc cx vi comprchc. . . iltas a 
vcceribuslcgibusdat.i, vtimpHbcribuslubihtnatu'-, 
vt pL-r tot . fl*. dc vulg. &pupil. & per cdcuin , In(hr. dc 
piipiLcomprchcndit ecjsqui impiibcres ccnfcncur, 
leciiAduin cuiulquc rcgtonls conluctudincswHiorcs 
(S: lcLjcs . C^'Ccrum & huic racioni rdpondccur , quod 
fftaspupillarisinlcgibus vcccnbus dcclarara cxiidrt 
&vfqueadilludccmpushcri potdtpupiUaris iiibfti- 
tlitio; &hoc ca rationc etl introdiiCtam ,qoia mi- 
ncir i^.^nnis non cll idoncus ad lui corporis tute- 
Lnn.j.linautcm fbrmidololus, Inflit.dcpupiL&idco 
fi tclbtorvditquod pupill'.ris jrcis vlcjiic advigdi- 
mvimqmntumanniim uiccUigatur, nonpcrhocpu- 
bcri ficti potdl pupillaris fubftitutio , cum contra 
cius voluntatcm lit lcgis difpolitio, ac criam lcgij 
r.Kio,non potcft negari, quin illcc]ui clki4.anno. 
him , ad fiii corporis rutdam non fit inagis idoneos, 
& idco non pordl ficti ifta cxtcnlio, ncc pcrmittitiir . 
vbicmm noi^ cadcra cft rario, ncquc cti.im dlc po- 
tcft cadcm iuris dilj>olitio. argum.c.cnm ccfcntc, cx- 
tra de appdlatio. & cum hTC opinio nec legc , nec ra- 
tione fundccur, cui commodc rcfpondcn non pollir, 
id.oalccradt opinio lupcrfori contraria, quamce- 
ncc Bart. in didb l fccunda, & fcquuntur cara c :: n 
Polic.in craCh dcltibfticut.in matcriaptipiLfubiliuic. 
in fL-ptimo qu^fifo principali,& Fcrnandus Valquius 
in cra^.dcluccdl.'progrd.lib.i.f. 1 4. numcro 56. 6fi 
moucncnr ifti. Pupillaris fubftirutio idco licn po- 
tcft impubcri, quia gcncr.ire non potcft filios, & pro- 
p tcrca cu m pubcs gcn cra re podi r, (i bi pii p 1 1 Lin s 1 1 1 b- 
fticutio ficri non potcft. fed hxc ratio ccllat ctiani 
ftanrc (itpradido ftaturo,qtiod liccc piipillaris .pras 
durecvfqucadviginciquinqucannosvirtii , 
tamcnpubcsgcncrarc jxjtdl filios.ei' ..la- 
ris lublhtutioficri non poteft.&li rt , i » di- 

xcris>fiipradiifbin rationcmnocflcvcrara, cti impu- 

bcs 
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hcs poffit edam filios gcncrarc, vt probarur in cdc il- 
lis, & in c.i nobis , cxt ra dc dclponia t. mipiib.rdpon- 
dco, <]u6d hocraroaccidir,& idro non habcrin con- 
ficlerationc.l.n.im ad ca.rt.dcll.&cA bcnc vcrii, quixl 
hxc ratio no obflat alia coni idcrationc, q uia racio t'a 
tur^procrcationisnon rclpicitpotcltaccm tdbunen 
torum,dc<]uadirpiit.'imiis,lcdconccrnit (iibftitutio- 
nisrclolutioncm:alias li dicamiis non pollc (ubl^imi 
illis,quipolIunrgcncrarc,nec muto liccre, coaita 
d-l.cxfaC^o. potcft cnim mutus contrahcrc matri- 
monium & tihos i^cncr.irc.c.tux,dc Iponial.ncc furio 
ib ctiam Ucetcc iubltitui pcr patrem , na funorus po> 
tcftqcncrarchlioslct^itimos, liantcfurorcm matri- 
tnonium contraxcnul.patrc hinolo.H.dc his,(]ui lunt 
l'ui,vclalie.iur. 

Sccundo moucntur & vltimo . Pupiilaris fubftitu- 
tio ca ratioiic inucnta cft, quia pupillus nonputcft 
tcftari propter xcaris dcfectum. viia pnnc. Inltit.de 
pupil.lubllit.&qnia minor i4.annis noncftidoncus 
ad liii corpons tuiclain.l multi non nocar. H. dc hbcr. 
& pofthum.$.(in autem formidolofus, lnfti.de pupiL 
fcxih<jc ratioccl1atinquxftionenoftr.i, quiaqui cft 
a 4.annorum, cft magis idoncus ad lui corporis ruto. 
lam, & potcft teftart non obftante ftatuto , quod pu- 
pilbris^tas vfqucad vigclimumquincum annum du 
rcr, quiaintcniioftacucncium fuii vcllcpubcrcm rc- 
pu tari , pu pili u m circa ali a ncgocia, & non circa aiflii 
reftandi, cum pubcs ccnfcatur habcrc lulHcicns iudi- 
cium ad ceftandum.I.qua.rcacc.H.dcccftam. &$.prx» 
trrea, Inftir. quibus non cft pcrmilL facerc tcltamcn. 
Ci hinc eft quod in multis locis lcgesappeiiant impu- 
bcrcs, maiores i ^.nnnis, vt in d.LMcla , cum alijs ibi 
in glof oilcgatis probatur, & camcn circa actum te» 
ftandi&alia ncgocia przccr exprclla ccnfcntur elle 
pubcres: &idco iion dlabfurdumdiccrcin calu no* 
llroqaodcircaaliancgocia &nondrca a«^um tclti- 
Ai ccnfeanmr pupilii,ncrcfulccr iniquum quod aufc- 
ramr tcftamcnri fadtio , vt in l.cx fsiCto. ri'.cod.&in li- 
mih facit, quiaprohibita alicnationc gcncrah , non 
ccnfcturprohibita alicnatiopcr viara ccftamenti , vt 
plcnc traditur in l.li icaquis ca lcgc f£ dc vcrb. obiig. 
ergocumccllctraao, cellare etiamdebet pupillant 
{ubftiturionisdilpolitio,arg.ccumcel!ante, extrade 
appcll.& cu m hac vl 1 1 ma opin ionc ^o perttanfco,cti 
in pundlo iuris vcnor mihi vidcatar. 

Ex luprjdt.flis vides pupiiiarem lubftimtioncm 
per paircin pubcri ticri non polle, ea.im ftantc lupra. 
4 dicto ftatuco . led qu.-critur, fan laitem cxcplaris lub- 
Ititutio ficri poilit ; & Uarto. in d.i.i. tcnct quod lic, 
qucm lcquuntur Aicx. Nicol. dc Noapoii , Cuman.& 
lal.ind.i.(ccunda. Bald. in iJcquibus. (f. dcii.lmola, 
& GuihcLdc Bcncdic t.in maicria pupili. lubfticut.nu* 
mcro z8.inc.ap.Rainutius, cxtradcccftamcn. &Co 
ralius in 1. (i teftamenco iurc faHto. C. de impuber. & 
alijs fubftitut.& harc cftcommunis & rccepta Scribe- 
rium (cntentia.&ratiocft,quia i(hidftatuiumq> pro- 
IkSv tteftari indticitqua.'ida bonoru interdidhoncm 
lp.'ci3l?,quia intrrdicic tcftari,arg.Lcx caftrcnli,circa 
prin.ti'.dccaftrcnli peoiL & ideo vri prodigo, cui bo- 
nis cft interdidhi , exemplaris fubftimcio hcriputcfl, 
Bar.in Lcx lado.freod.& cftcommunis opinio, vtibi 
lil. num. j <>. 4ictt , iu ctiam huic puixn Ecri poidl. 




l lUe.cm tuptUaris fnbflitnuo fit.tteceffeefl qudd fit in 
potrfij'eiUji>s,<}ui pupiU iriter fHbJUtuit. 

1 Quo tempore liberi debcjn: efje m poteflate , ad boc vt 
pupiUirit fubflitHtioett fatla vaUat. 

f TupiUaris fubflitutio filio naiuraU vel fpuriofafla^ ft 
poHmortent patris perVrincipem fuerit legnim*' 
tus,an ctmjirmetur. 

4 Tater quand» fub/ittuii fiHo le^ttimito^ cuiuf legitimtt^ 
no nnUa erat,& pofl pjtris moriem le^ittmatio (on 
^tmatwry an tunt fubiiitutioconuaHdetur. 

C A P. IX. 

Eftium requidmm principale eft,tqn6d 
illc, cui Ht pupillans fublhmtio,i>tiiT 
poteftatc iHius, qui pupiilantcr lubfti^ 
tuit, itaprobamrind.Li. Ad hbc vtpro 
rclolutioncomniumcorum, quxcirca 
hocrequilimm pcr DoClorcs dicunrur, vcrahabca- 
tur dcclaratio &dccilio,plura funt rc(oiucnda:& pri- 
mo, t quo ccmporc hbcri dcbcant cllc i n potcftaic.& 
circa hoc primum quxiitum dux iunt principales 
Doc>orumopiniones,quarum priinacft, quod ccm- 
piis mortis luHiciat, qucm ellc in poteftatc, ad hoc vi 
puptiiarislubftttuciovaieat, prouttcnctgLBar. Alcx. 
Soci.Alaat.Bai.Ang.SalycJmola, & Arcjn d.I.i.BaL 
in Lhumaniratis , in vcrlic. non6 cft limilitudo. C. do 
impub.&aiijs lubftitut.Saly.in Lli teftamento,in <;.qi 
C.detclLira.mihca.Couar.in cRainutiu$.$.j.cxtrade 
tef bm. & GuihcL dc Cun. in 1. prcdbus. Ccodem. Sc 
h.TCdlcommunis&recepca Scribcntium (cntcnua, 
prout rdcnGuiiicl. Hcn^ic.m cap.Rainutius,dc te- 
ftamenan materiapupiLfubftit.num.3 1. & moucu' 
mriftiexpluribus. 

Et primo pcr tex. in d.Li. in vcrli fed ctraneum, 
eum lic inducendo. tcxtus iilc iccudum gloll^ intelle- 
ihim dicit.quod liquis hxrcdcm cxtraneum infti- 
tuai,& ei pupilLuiter llib(btuat,dicit textus quod va- 
lct fubftimtio, li inlocum nepoas eum adopcauc> 
rit feu arrogaucrit filio prxcedenre: modo (ic, ll vcr» 
dlctpapillarem lubftitutioncad hocvtconfcrnccur 
rcquirerc tcmpus condici teftamen ti , & tcmjxis tan-t 
tum morcisnon fuflicere, (cqucrcturillam pupillarc 
iiibiumtioncm c-xtranco factom non valcrc.cum ccnol 
porctantum murtis,&non condici rcftamcnti, ilio 
cxtraneu^ fiicric in patris potcftatc:('cd hoc diccrc pet 
iftum tcxmm c-ft faUiim , ergo fal('um cft etum dicc- 
rc, tcmpus tantum mortis non fufticcrc . Muic cextut 
rcfpondctur,exmentc Pauli dcCiftro in d.L i.nc{;an 
doverum elle glollic intelieChim, quod lccuntfum 
«umprobatun<juiaquodabinicionon valet, trathi 
tcmponsnonconuaitfcir.Lquodabinitio !' ' •. 
iiu.lcd nosprxfupponimus,pupillaicmilld. 1 i- 
turioncm cxcranco ^adam iprinapio non valcre, cii 
tunc ccmporisinilhus potcftacc non cllct , q> .id hoc 
vt pupilloris fubfticiino (ubltincatur, rcquirjE . «1.1. i. 
cgo tradhi tcmporis non conualc(cif.& li cum lUrto» 
lodixcri$,qu6d hoc proccdcrct, quando a principio 
iiiblhtutioiUainvuisTarcm non fubftintrctur, &(ic 
iprindpioommiionuiiadl,quoiliecus cJlin qiue* 

ftionc 



D.AIexandri 

Aioneno(lra,qaiaipriDCipio invim vulgaris fahlli' 
lutionisvalct&: dcindccucnicncc patris potdbtcin 
vitn pupillarisrublliturionisirannt,&devnaqua]ita 
tc adaltcram m<itatio tolcraturJ.j.J.fin.if.dchxrcd. 
tndicucn. rclpondctur cxmcntc lalonis hocin tcxtu 
illonon po(Icflarc,cum vulgaris&pupillahsadinui 
ccm fbrma flCcfrcdlu tiiffcrant , nam pcr pupiliarcm 
pupillo, pcr vulgarcm tdlatori ('ucca^Kur , lnftit.de 
vulg. & pupil. flinfti tut. in prin. nain bcnc vcrum cft, 

3u6dviu quahiasin alteiam mutatur,vt cfttcx.in 
.$. fi. fcd no vna dicntia & lubftantia mu tatur in 
altcta dlcntia &rubftantiam: (l.n.a principio valct in 
vim vulgaris, qu« ratio lit ij» in pupillarc inutari dc- 
bcat,n6anignatur.namcain,q>cocpclitin lUius po- 
tclUtcnon opcrctur, qu6d pupilbns fubllitutio irri- 
tettir, cgonon vidco quarc tunc temporispotiusin 
vimpupilbris quim vulgaris valerccicbcat: &idco 
iftc intcHcilus non vidctur vcrus, fcd illc , quod in co 
tcitu pupillaris lit fad^puft adoptionem fcu arroga» 
doncro. qucm intdlcdlij rcncntSaly.Franc.dcRam- 
pon.Cuman.Pau.dc CaA.di: laliin d.Li.nu. i ^.Couar. 
incRojnurius, dctcdamcn CorafinLqiiamuis, 
coLi.C.dcimpub.A:alijsfubftitut.Emanu.dcAcofta 
in LGallus.$.&quid li tantum.fl^dclibcr.& pofthum. 
& Ang.inprincIofticdcpiipil.lubftit.&quodiftcin- 
tcUcftus iit vcrus, probatur cx hoc tcxtu:.ia tcxtus il- 
le vult,qu6d cxtrancopollit('ubftitut,ij inodofubfti- 
tucns cum adoptaucrit fcu arrogaucrit hlio prarcc- 
dcntc : crgo fi non adoptaucrit lcu non arro'.;aucrit, 
ron potcft dich) cxtraiieo pupiUahs llibllitutio ficn- 
nam tu fds,qu6d conditio mhil ponicin dlc.nili c6- 
ditioaducniat.I.ccdercdicm.fT.vcrb.lignifLfcd cxtra- 
neo pupillaris (ublhtutio fub iftacotfitionc ficri po- 
tcft , li lubllitucns cum adoptaucrit fcu arrog.iucriR 
ergo nili aducniat ifta coditio cxtranco.talis iiibftitu- 
tio ficri non potcft,quia alias fcqucrctur.conditionc 
inciI<:aliqiudponcrcanteaducntum codicionis, cu 
poneret(ubftiturioncpupiIlarcm in clle.antc aducn- 
lumconditionis , uidtadoptionis fcuarrogarionis, 
quod diccrc cft falfum , crgo folfum cft ciiam diccrc 
extrancopoftcficri pupillaicm fublUtutioncm.anto. 
quim adoptctur, (cu arrogctur.Confirmatur hic ra- 
tio, quia vcrbum illiid, ailoptaucric (*cu arrogaucric , 
refpicicprxteritum.Lj.f.deadimcnJrgat. 

Sccundo moucntur per textum in Lcohrrcdi.fcii 
filix. tTdc vulg. 6: pupilL eum (ic induccndo. Ad dlo 
pupillaris fubftitucionis rcciuiritur ,quod quis poll 
tnorccm tcftatoris no (irin altcriusptatc rccafurus.cl. 
Li.& tii li auus pupillaritcr ("ubftituat ncpoti xnucnto 
acpods patrcin cuius poccftatc crac rccafurus , mor» 
tuoauo valct fubftimtio illa, vt pupilbrispatrcpoft* 
cadcccdcntc, non adhuc tcftatorcviucntc, vr proba- 
turin d.$.cum fibf.mudo (ic: (i omnia pupilians lub» 
ftirutionis rcquifita tcmporc tcftamcnti addfc ncccf 
liirium cflet, & non (ufticcretadcflc tcmporc mortis 
tdlacoris, fequcrcrur (iiblHtutioncm lUam non valc- 
rc.cumtuncteinporis mortuoauoin altcrius potc» 
ftatc ncpo5 dlct rccilurus . fcd confcqucns diccrc fal- 
fum cft.vtprobatur in d. $. cum filix: crgo faKum eft 
ctiainantcccdcns.iiwficpupiUaris fubftmitionis re- 
guilita non lufiiccrc, li tcmporcmortis ccftacoris ad- 
luncHuic tcxtui rcfpc^ndcti^ duplicitcrA priro6:$ii 
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pradidbconduliocx di£to ccxru refpc^Jhi nepotisk 
contrario fcnfu f'uinitur,fcdlicertqu6d talcafgum©' 
tum i concrario lcnfu lumi in eo ccxcu non poccft,ca 
rcpugnct lUi dcdfioni, qu.x dl qu6d ad cUir pupiUaris 
rub(htutionis rcc^uiritur, quodqiusinaltcriuspoto» 
ftatenon ficrccalurus, &cum argumcntum ac6tr*« 
no l"cnfufumi nonpofTic, quandolcgicontrariatur, 
Doctorcs communitcr in l.j.fLdc ofHcio cius. idco c6 
dudendum cft, fupradidam induitiioncm hoc rcfp> 
iiunonobrtarc. Vd fccund6 rcfpondcrc polUimus, 
dato no concdlb, argumcn tum a contrano firnfu ibt 
fumi pofTcnam tu lc:is didioncm, quoquc,c(I«: impli 
canuam: crgotcxcusillc iniUis vtrbis, fiquis cxhu 
morttsquoque tcmjiorcnon fiiit in (amilia, impUcac 
aUud antc ccmpus. igitur cx hoc tcxiu mortis canium 
tcmpus furticcrc non clicicur. 

Tcrn6&: vltimomoucntur per ccx. inLfiquisli*- 
rcs.fr.de vulg.&pupiLvbi probatur.qjcapadtas pnpil 
lansfubftitutionisinfpicitur tcinpurc c]uo dics (ub- 
(facutiuniscedit: igiuir vcruin noncfti|u6d tcmpus 
teftamcnci infpiciatur. Huic tcxtui rcfpodecur, quod 
Ikct ibi dicatur, qiicHi lulliciat i\ tcmporc mortis pu« 
piUi fubliimcus capax rcpcrutur,nonpcrhoctamco 
cxcluditquin cem}>orc ctiam idbuncti capxcftcde- 
bcat, prout ibi dcganccr Paulus dc Caftroconlidcra- 
uit, & prolxicur in Lfcd & li cundicioni. lolcmus. Si 
dchxrcd. in(bc.& hoc in co cextu nccelliiriolatcndu 
cll.quia fi ccmpore quo rctic^ hf rcditas fuir, no f ui(^ 
lcccapav illch^rcsinftitutus,vtiquc non tcnuiftct lo- 
ftituuo & conlcquentcr ncqucpupillaris fublhtu tio, 
quia lihxrcsinfticucusnon fiulicccapax &(ic h.rrc- 
ditatcmex tcftamento pacernonon potuiliei aa:ic, 
vciquepupiliaris i"ubrticutioeuancii:crcc. Li. $. adco. 
fTccKi vndccum dicacur , quod ibi pupiUaris iubfti- 
tutiovalct, fatcndumeft tcmporc tdtamcnti lUum 
hxrcdcm fuillc capaccm. 

Altcra eft opinio fupcriori concraria, fciliccc qnod 
pro validicatcpupiUarislubftitutionisnccdlirlit icm 
porc teftamcnti & mortis tcrtuicoris,qucm cllc in po- 
tcftatc,&ita ccncnc Pau.de Caftro , Francii. cic Ram- 
ponib.lmoLi,Raph.Cum.&laf in cU.i.Polit.in trad. 
fubft. in matcria pupiiiaris fubi^htutionis , in fcptimo 
^uxfito principali, Ang. Arc. in princ.Infticdc pupiL 
fublhcuc&Fcrnandus Vafqmusin cra<ii.dc fuccdl. 
crcachb.3 .$. 1 1 . nu. 5.& mouctur ifti cx pluribus. 

Primopcrrcx. in l.lialicnum.$. inextraneis.fT.de 
hircd. inltir.cxquoccxcuprobacur, quod adhocvc 
quisinrticucionis lit capax , tria tcmpoca rcqmri de- 
bcnt, (dlicct tanpus tcllamcnti , ccmpus mortis, 8e 
tcmpus aditionis hxrcditatis . Huic tcxtui rcfpondc- 
ripotcft duplidtcr:&phm6 tcxtus ittc loquitur m 
inliitucionc, nos vcr6loquimurin (ubftitutionc :& 
liccum tcrmini lintdiucrli, dcvnoad aliumilLiiio 
fichnondebet.arg.Lnaturaliccr.$.mhilcommunc.£ 
dc .icq.pollcll.'& ratio diucrf itaris hxc coniidcrari po 
tdl. Potcntialcmpcra(ilumprxccdcrcdcl>cr, quan- 
do fumus in caula cftcndi, Bald. in l.humanicacis, fub 
num. 1 4. in vcrli.non6 eft fimili tudo. Cdcimpub.SC 
alijs fublbc lcd caula dicndi tcftamcnti chcitur hxre 
dis inftitutio, BaLinLj. ftdc tcftamcn.Arc.Pori.Tho 
bias Nonius,&ali|,in prin. Inftit.dc tcftamcn.crgo ia 
J\;rcclistnftitutionc dcbctpocccia pr;ccdcreactum: 
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&idcofi temporc tcllamenti iUcnonnc capax cffl- 
«^hiaiucr , hzrcs inlbciii non pocdi,& in inlh<utiom- 
bus mortis& adicionis ctiam tepus rcquinrur , quta 
cutninillis tcmporibus tcflamcncum accipiat vircs, 
fi illis tcmporibus lurrcs no fic capax,tcltamcntij rcd- 
clitur nullum, cum finc hzrcde tellamcnrum nuUum 
<licarur.$.antchxrciiis infhtudoncm, Inlht.de legat. 
fcdifl^rationcslocum non habcntin fiibnitucioni- 
bus, quiaadus poccll prxccdcre potcntiam, qiiando 
fumus in caula hcndi leu ordinandi, vt tradtt Bald in 
d. i. hununitatis , Sc probatur in l.intcnienir. ff. dc 
lcg.pr^dan.icd pupiilaris fubliitutiodiciturcaula fic 
di lcu ordinandi tcibmcncum, cum a celUmcnto pa- 
tcrno confir mecur, d.l.i.crgo in fubfii cutionil^achis 
potentiam prxccdcrc poccll: & idco fupcrucnience 
pocencia temporc mortis adhu,ideft pupiiiaris liibfli 
tucio coiirmacur . Secundo Sc vlcimbalijs omillis re- 
ipondetunnam tcx.in d.$.inextraneis,ioquitur rcfpe 
capacitatis fcti incapacitaris hxrcdis, nos vero lo- 
quimurde lubilic.iccfcuinhabtiiratecefi:atoris : quo 
fiitc fuccedit qitod dicit Bar. in Lj.lTdcreg. Catonia. 
vbi tcnet quodquando impcdimcnnim mixtacon- 
£dcrarionc tam tcftatorisquiminftituti rcpcrirur: 
ninc fi tcftator folus pronidcreno porerarconcrain- 
capacicaccm , habiliias tcporc mortis iufiicic , vt pro- 
barur in Lquia ratio. fT. dc condit. infticuc.led in cafu 
nollro incapacitas eft rdpedhi rcftatoris , quia pupii- 
lariternon porcftfubftitucrc, cumaimnon habcac 
sn potcftace. & contra inhabihtaccm inftituh, cui no 
}>occft ficri pupiiiaris fubftitiitio,cum non lit in poce- 
ftatcfubrtitucnris,fertatorfoiusprouidercn6p6r, cii 
in adoptioncconfcntixspatiis, in arrogacionecofcn- 
flis i^nncipis rcquiracur,toto tir.fiide adopcergo fi in 
rubftitudonibus tcmpore mortis iiabiiicas fuperuc- 
niat, fufiicit & ttrncc. 

Secundo mouentur. Quod i principio non valct, 
rraifhi temporis non poceft coualcfccrci.qiiod ab ini 
tio.frdcrcg.iur.lcxi iflapiipillaris fubftiturioiprinci 
pio non valct , cum in potdbrc teftaroris non lic iile, 
cui fit talis fubftittitio: crgo rradhi rcmporis, & (ic tc- 
j-»ore morns teftatoris, conu.Tielccrc non potcft.Huic 
rarioni rcfponderur,qu6d proccdic quando nihil pr^ 
tercurfum temporis fupcrncnir. fccus vcro li fupcruc 
niat,quiatunccum alioaduinclo bcnc conualcfcit. 
1. pofthumus, 6c Lfilio prftcnto. ff.dc iniufto, rupto, 
& irrito tcftam Lli rcm alicna.$.h. If.dcpignor. adho. 
&L facit tex.in i.ii. C.H maior fad.alicn. rac.hab.fcd in 
quafilionc noftraprartcr tiaclum tcmporisfupcruc- 
nicpotcftas, <Si:tich3biiitastcporcmorris tctlatoris, 
ergo harc pupilbris fubfticurio conualefcic. 

Tcrriomouencur. Quarproformarcquirunrurin 
ipfoa&u, dcbctincerucnirtLj.$.fi quisicxtf.dcvcrb, 
obiig.& Livrrcdcs paiam,in prin.ff.dc ccfbmcn.& lu 
bi litas f emporc aclus rcquintur . & hinc cft , quod li 
quis fit inhabiiis & teftamcntum faciat, lupcrucnicn 
ic liabilitate tcftamcntuminoaitdum, ^-alidumnon 
rcdditur, vt patec in toto tit.ff. dc tcftam. fcd pro for- 
ma piipilUris fubftirurionis Si ad hoc, vt patcr habi- 
lisdicatur ad pupillaritcr fublHcucndum,rcquiritur 
patria potdlas, d.L i.ergo in ipfo adu tcttandi & tcm 
poretpflus adhis dcbet patni potcftas jntcrucnirc, 
Huic tacioni rcfpondetur, ncgando pacriam pocefta- 



tem rcquiri pro forma ptipiilaris fubftonis , nam pa- 
triaptas rcfpicitpoccnn.i hcicndi, &n6formam,cu 
patria potcftas lit habilitas vci inhabilitas rclpcdu 
patris, & vtiqtic ifta duo intcr fe valde differunt, BaL 
inLin tcmpus,pcr illum ccxcum. ff dchxrcd. inrtit.& 
habiliras rei]uiritur temporc adus, quando lumus in 
caufa cllcndi, lecus vero quando fumus in cauia fien- 
di fcu ordinandi teflamentum : nam tunc cum adtus 
pofTit prrcedere potentiam, aduenientcdcmumpo- 
tcnti.1 adlus confirm,acur, Ikldus in d.Lhununiracis. 
fcd in qu.Tftionc nollra nos lumus in caufa fiendi feu 
ordinandi teftamcntum, cumpnpilhris fubftitutio 
i ccftamento parcrno confirmctur.dl.i.crgo non mi 
rum,li adus pupillaris f iiblhrutionis potcfi prxccde» 
rc potentiam.qua tcmporcmortisanucnicntcpupil 
laris fiibfbtutio conlirinacur. 

Qii3rc6& vlrim6alijs omiflis moucnrur.namlt 
quis viuo parrc dclinar ctle in poteftate,expit at fublli 
tucio,d.l.cohxrcdi.$.cum fili.T.ergomuIcominu$dc- 
buic polTc induci a principio.conf cqucnria probacur, 
qniamulcafaifia cenent, atixficri ipnncipio prolii- 
benrur.l.parrcfliriolb. ffdchis, quifuntlui, vcialic. 
iur.C^ccrum & huic rationi rcfpondcciir: quia fcam 
dum communcm opinioncm, (i dcfinat etlein potc- 
iLitefihus, lubthtutiononextinguitur, fcdpcndcci 
fiituro eucncu. Llcx Corneiia. ff.de vulg.t. & pupiLvd 
eriamrd'pondcrcpotIiimus,qu6d illaregula, quod 
mulra fadhi tenent qu; ficri iiprincipio prohibcnrur, 
proccdit quando fumus in cautaellcndi : fecus vcr6 
quando iumus incauta ticndi.proutloquimur nos, 
quia tiinc cum a(tlus polTit prxccdere potentia. l.qui 
folucndo non crac duosApoIionios.fi. deh^r.inftit. 
i prindpio ficri non prohibentur.imoaducnictc po- 
tenria, adtus fcu fadium c6lirmatur.& hoc modo tol- 
litur criam ilia ratio,qu6d quando quaiitas in aliquo 
adhi rcquiricur, tcporcai^us mtcruenire debci. LTi* 
tius.tf dctdLim.milic. 

Ex (upr.idid^is paccr,vcranqucopinionem difpuca- 
dodcfcndipoflc.cgoveronon rcccdo ipriina opi- 
nione & conimuni,& moueor hac rationc. Quoricns 
fumus in adlihus extrinfccis tdbincnri , feu in parri- 
bus incegraiibus ex acddenri , tunc adhis feupartes 
i principio inutiics ex aliqtio impedimcto connrma- 
tur, fi cmipore, quo ceftamcnrum accipic vircs ceflac 
impedimcncum . I.qui foluendo non crarduos Apol- 
lonios.ff.de h.Trcd. infficuen.& ibi Bar. & BaL fcd pii- 
pillaris (ubfbcucio diacuradluscxcrintccus ccftamcn 
ti,& pars intcgralis ex accidenti, vt traduntDodtorcs 
in rubr. ff. de leg.j.in iliaqu.Tfhone, an icgata tin t pars 
tdlamcnri: &h0C nuUi cft dubium, cum cdLamcncij 
pofntcrte finepupiliari fuhftirutione: ergopupilLi- 
risfubfhtutioiprincipioinutihs ex eo quia(ubfticu 
riis non h.ibcbac in poccftacc illum, cui pupillarcm 
fubfticutionem fccic, cofirmarur rcmporc morris ce- 
fhicoris , quo ccmporc ccftamccum accipit vircs.Lvni- 
ca. $. j.C.dccaduc.coilcn. & quo ccmporc cctlac impo- 
dimenmm , cumeum habcac cunccemporisinpotc- 
ftatc. Confirmarur iu:c rario , quando non fumus in 
cautadlendi,fcxi incaufaiicndi, fcu ordinandi, tunc 
aclus potcftprxccdercpotcndam, &aduenienre po« 
tcncia, temporcquo tcftamcntum accipit virescon* 
/iriTiatur,Bal.clcgaC(:r in d.Lhumatutaa$, fubiiu.;^. 

in 
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in ynCic nono efl fimilicucio. C.dc iropub. ali js 
rubllic.&prob.-tciir in l.intcrucnit.ft'«iclcgar.pra:ftan. 
Ccd pupillAr» lubllitutio diciE caula ficndi lcu orciina 
di.quia i patcrno tcrtamcntocofirmatur. (Sc pro vali 
ditatcruUliuitioni$,(}> tc/Janicnrum patcrnumfiar, 
ncccllc cft, cil. 1. crgo adlus & iic pupillahs (ublhca- 
tiopotcntiainvaliciccam facicndi proccdcrcpotdt, 
&aducnicntcpotc-nria &licpatria potcftatcconHr- 
matur tcmpore mortis tclbtori^.quo tcmporc tcfta- 
mentum vires fumic 
j Scciindo quarritur, fan valcat fcu confi rmct pupil 
Ijris liibfiitutio hlio luturali fcu fptirio iinpubcri fa- 
poft mortc patris pcr Principcm vcl Comitc vd 
«liu ptatcm lek»i[iiiiandi habctcm fiicrit lcx^itimatusj 
&rmh<K cjualiioduarluntprincipales DoCioruopi- 
niones. quarum prima ci), quod confirmctur. quam 
opiniona»tcncnt Bar. Ang.Raph.Imola, Alcx-IallSo 
ci.Rjpa, Alcia.& ulij comuiutcr in d.l.a. Ang. &: Imo. 
in L Lucius. ffdc vuls;. &pupil. & in Lli alicnum. f.in 
extrancis.ft.dc h^rc<l.in(lttucn.ImoUin c.Rainutius, 
in matcria pupillansfubnicutionis, cxtradctcilam. 
Poht.in trada. fublht. in matcrupupillaris fubHitu- 
tionis, in od^auo quxfiro tcrtij qu^liti lepiimi qu.cn- 
ti prindpalis , & Fcrnandus Vafquius in traCt.de luc- 
ccCprogrcir.lib. 1 4. nuin.7 6.Sc hxc cft commums 
& rcccpta Scribentium fcntcntia.flc moucntur ifti 
hacrationc. 

Lcgitimatusdicitur rcftirutusprimisnaralibus. 
illud, & J.bdla , Auth.quibus modis natur. ctHcfui, 
fcd ii pupillaris cllct fiidia lcgitimo, valcret , d-L i.cr- 
go ctiam valct fi filio naruraL fcu fpurio fiat li lci^iti- 
mctur poft mortc tcftatoris . Corroboratur hcx: lun- 
damenrum: Adus qui rctrotrahitur, fingicur cllc illo 
temporcquo aifhis cxplicacur.& hinc eft quod li infti 
turio fcu fubftttutio fiat fiho .ib hoftibus ctpto , valcc 
infticucio feufubftitucio,quu finc^itnrrctrofuillein 
Ciuitate & in jxitcftatc. Lill.L$ j.lfdc hxrciL inftituc. 
LlcxCorncIia.ft".dc vulg,& pupiL&.'Lpater.$.fin.cum 
lc.fcq. ff. decapt.& polUim.rcucrf fcd lcgitimatio rc- 
irotrahitur.l.fi.flNdcnat. rcft.cr^ofingitur co tcnipo» 
re fadta, qun acHus explii-atur . led /i co tcmporc faCla 
cflct lcgitimatio, fubftiturio valcrct. d.l. i. crgo p ilti 
Icgirimarione fubllinetiir pupiUaris fubfticurio.Huic 
rationi riidetur,q> hcct icgitimatus dicatur reftitutus 
primis natahbus, & lcgitimatio rctrotrahacur: cn 
proccdir, quandohabiliacxtrcmorum nondchciuU 
lecus li vnus cxcrcmorum dcficut, quia cum cx ficlio 
ne rranslaciua rcgulariterlcgitimatio rctrotrahatur, 
nccclle cft quod liabilia extremorumadlinr, Darto. 
in Lfi is, qui pro emptorc. ft.dc vfucap. & facii in arg. 
tcx.in Lbononim.ff rcm ratam habc & in Lhuic fcri- 
ptnrar.in prin.ff!.-id IciT.AqiiiL & viderurhocin fimili 
voluidc Bart. in l.Gallus. fi.ti cius. ff.dc libcr. & poftii. 
fcd in qua-ftionc noftra deficic extrcmum habilcad 
qnod, artcnto quod non crat in potcftate patris tcm- 
porcquoiUipupillarcm fubftitutioncm fccit, vdar., 
lento quod non erat in potcftareparris fUtem tcmpa 
re mortis, prour rcquii itur.ci^o lcgitimario ifta non 
rctrotrahitur.vcrum ficommunem opinioncm volu 
mus defenderc, huic refponlioni lic replicatur.llclio 
fcu Irj^itimatio rcrrorrahitur.qn cxrrcmum ad quod 
eft habilc quoad ad fuij principalc , licCt no lu habilo 
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3uoadiilud quod in c61(;quenriavenir.ad hocprobi 
u allegatur coiccr tcx.inl.pcn. ftldclius&lcgicpcr 
qucmtcx. ita tcnetfiar.in Lli is, quiprocmptorc, ia 
j.q.ff.dc vfucap. &i in Lfi. Cdc lcn tcn. palL crgo cum 
in quorftionc noftra cxtrcmum habilead quodinfic 
prindpalitcr,quia taliscft iftcfiiius , qui tcmporc re- 
ftamcntipotuitcftici legitiinus: tamcn licctdcficiac 
cxtrcmii habile, illud in colirqucntiam lialiccc quoad 
patriam poccibtcm,quz inconlequcntiam lct;it:ma 
iionis vcnit,lcgirimatiorctrotrahitur. Vd lixQdo rc- 
fpondctur:namcxtrcmum habilc adquod, fuAicic 
quod fit habilc in pjtcniia,licct non lit in cl{cnria.ira 
probatiu: in d.LGailus.)i.licius,cuni lua i;loL 6c tcnet 
Bar. incLI.liis, qui procmptorc, num.S.lcd inquz- 
ftionc noltracxtrcmum ad qiiod.cft habilc in potcn- 
tia: quiacum ficfihusnaturahs,vcrcpotuit cihd lub 
potcftatcpatris. crgo adhoc ntalis legitimatio rc- 
irotrahatur, tuftici t cxtrcmum iftud habiiead quod , 
quia tidtcm in potcntia vcnhcatur . 

Aitcra cftopiniolupcrioiicontraria,lcilicctqn6d 
fiibftitutio pupiUaris hittafilio naturali, tcutpurio» 
non confirmctur pcrlcgitimationcm poft morrcm 
tcftatoris fitdtain . iiliiin opinioncm vidctur fcqui 
Imoia in c.RainuuusJicccpoftmodumconcrariiopt 
nioncm hrmcr, prouc fiidt Pohc in trad- fiibftitucia 
marcriapupillarislubftimrionis, firmitcrtamcnluc 
opmionein tcquitur Salvc in L teftamcnto. C. dcira- 
puL&:ah)si'ubft.&ibi Corafcandcm opinioncmte- 
nct. &- orainis nonnullix radonibus, quibiis fadlitct 
leipondctur, hic opinio probatur hacratione. 

Auc iftcfpurius fuir prartcntus alijsintlicucis , auc 
fuic inftitutus in cotum , auc pro parte : ti primo cafa 
loquimuc&tuncpcr raortaii tdlatonshircchcas 
fuit hxredibus fcriptu ddata & pcr aditioncra acqui 
lita. Ergo in pr,Tiudiciij iuris quafiti altcn itblegitt- 
matio rctrotrahi n6 potcft.$.liccar, Auth. quib.moti 
naruraLclhclcgicin vcrbo, l"uosdcc?tcro.5ifccundo 
catuloquimur,&tuncinlliturio nonvalct,auih.cx 
coinplcxu.CdcincclLnupc& confcqucntcr vbiia . 
pariefuic infticucus, fua porrio colixredibus accte* 
uit :vbivcr6fuitinftitutus in totumdclatafiiitpro- 
ximioribus agnarisabinrcftato. &idco tequuu dc» 
mum icgirimationc, ma-Ximcpoftaditam hyrcdicate 
non dcbct crahi retro in pr.Tiudicium iurisacquifici 
altcri . Nccobftar, li dixcris, quc)d cx quo conibr tc- 
ftatorcm vdic quoH filius icgitunecur,dcbeat cxpetla 
ridoncc fiatlegium.irio,qucmadmodumcftinfilto 
capto ab hoftibus , qui doncc rcucrtatur cxpcclarur, 
&omncs contcndcntcs dc h?reduaieexcludicLti nCi' 
ccfl.de bon.hbc. & hatdccaufa non cft vcriim qu6d 
ius aiteri qua:rarur.quu refpodeo, nam quod dicitur 
de pofthumo vcl ab hoftibus capro.proccdic ratione 
fpei approbata:, quam habcnc,nam lcmpcr fpcracur, 
quod in duicatc rcucrcatur, & a captiuitatc libcrcmr. 
& idco alijs remotioribus in gradu ius adcundi harro 
«iitatem lUius dcflindi non acquiritur.Bar.in L(i qui$ 
fubcondiuoncin prin.fl[detcftam.tutcla.quod fccus 
cftin fpurio,quiacarettpcilla,quamuis teltatorordi 
naucnt eu legiumari,quiaabcius voluntatcnon pcra 
dct lcgitiraatio, li^I Prindpis, qu? tanquira impoin- 
bilis non cft cofiderabih$J.apud luliannm. Jxonftac. 
fl^dc Icjj. j.& Li.f tradatuin.ir.ad TcraiL 

Vcrum 
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Venim huic rationi corroborarf relpoHcri potcft, 
quodcxquo tcfUtorin cdhmcto di/pofuit fpurium 
lcgicimari,injclliuluc.iu(a, }H:r quam Princepspo- 
tciliurialccri quxlituprxiudicarc, &idco crahctur 
rccro ctiam iadapolt mortc,ncuc fada in vica, &c6- 
fcqucntcr inrtitutio ftcla pro partc vcl in tocum , rc- 
conualidabitur ad prxiudicium cius.cui iam crat har 
rcdicas ddaca , vcl quarlica ad iimihtudinc rcl'ticucio« 
nis concdli pcr viam iulliriar.pcr quam confcquitur 
quis&rccupcrat harrcdicatcctiam altcn quarlitam. 
I.qu6d li minor.$.Sc^uoIa.trdc mino. Sc hxc rcfpofio 
vcrifljma crt, quando nonduin h.trcditas dlcc adica : 
nam cunc lcgitimatio in pr^iudicuim vcnicncium ab 
intdlatoficriporclt&ratiodl.quiaiusadcundihx- 
rcditatcmnondicuur cllc in bonis noftrispriulqua 
adcatur. I.prctia rcrum. ffadlcg. Falcid. A: itaccncnt 
Bart.Bald.Alcx.Arcc.(Si: ali; DotVores coitcr in dl.Gal 
lus.f .&quid li cantu. & Alcx in conf z. nu. 1 4. vol. j. 
vcl qn hircdit.« dlctadita pcragnatos,rcd nonduin 
apprchcnla bonotjm polldlionc : nam tunc Prin- 
ccps incorum pra:iudicium lcgitiinaicpotcft, Pau. 
de Caftro in L j .ri.dc idhmcn.& in Lcuni iixrcdcs.in 
prin.ffide acquir. hxrcd. 3c in conli.117.qucm fcqui- 
cur Alex.in confi.i. fub num. 1 4. in vcrli.<S: dicit Pau. 
dcC.ift.in j.voL&ratiodl, quuPiinccpspoteft ifta 
aditioncm rcfcmdercrdciHa crgoadicionc hzredira 
tis, in quandam confequentiam auferri potell domi- 
nium acquilitum cx ca,licct dicatur dc huc gentium 
probaiur his rationibus:nam per fentctiam fcquu- 
ta rraditionccransfcrcurdominium.Lftatu hbcriac^ 
tcris.Si.Quincus.fEdc ftacu hbc.Par.«Si lcribctes in Lcx 
hoc iurctT.dc iuftic.& iurc.& in LPomponius. $.iul{u. 
Cdcacquir.poir. & tamcn Princeps poccft conccden* 
do fupplicacionem reicindcrc fcntcntiara,& pcr con- 
fcqucns aufcrrcdominiura ex caacquifitu,auch.q(is 
fupphcacio. Cdc predbus ljnpcrac.ofrercn.&c.fufci- 
laca, cxtradercftirutio.inintcgr. fimilitcrmediantc 
pr?fcripnoncquiiacquiritvrilcdominium.Lficuc.C. 
de prarfcriptio. 30. vcl40.ann.glof.&fcribancc$ in 
autLnifi triccnnale.C.dc bon. maccrn.& przfcriprio 
cxcludicomncm.aclioncm.cadaurcs,dcpr9fcriptio. 
& umen rcicmdi potcftprarfcriptio bcnciido rcftitu 
uonis in integrum , qua refdlta au/crmr dominium 
«cquifitum, hcct dicaturdciuregenrii5,vtnotat Bar. 
in l.j.f fi quis propter inundationc Itdcirinc adlLiq; 
riua. cum concordantibus.dc quibus pcr D.Alex-in 
cumfihus.$.in hac.ffidcvcrb.oblig.&latiuspcrDo- 
minum Fclyn. in c.vigilanti,dcprzlcripdo.&pcr has 
rariones ica etiam ccnct Croc. in d.$. & quid h cancii. 
fcd aduercas,qu6d in fupplicationc qux porrigicur 
Prindpi, dcbccficrimcntiodciureipforum agnaco* 
nim, qutbuscompeiebacfaculcasadcundi, alioquin 
lcgicimacio illaccnlerecur fubrcpriria,& iic nulb ip- 
fo iurcc. fi motu proprio, dc pr^bcn. lib.i;.& lacic ra- 
do, quiafipaccrfacicnsfihum lcgirimarc, dcbccex- 
primcrelc habcrcfilioslcgicimos nediminuatureis 
fpes probabihs fucccdcndi. Lncc ei. $. prxtcrca. ff. dc 
adoprio.Bar.in Lis potcft,in 5. col.ff.de acquir.hircd. 
quod lus non eftomnino ccrtum, cum multa polTint 
conungcrc, quod non fucccdcrct , vt quia bona dila- 

Edarcc pcer, vel ca in mari proijccrcc,iux.ea,qu; ha. 
ncaringlo£Lj.Cdcinof&c. dooat. & pcr Barto. ia 
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Lfcicndum. ff.qui fatifd. cogan. mulco forrius in cafii 
noftro Hcridcbct mcntiodc iurccognacorum,qu6d 
ius cft magis ccrcum, cura fic mortuus is.dc cuius ha: 
recUtatc agitur, Lj.$.fi quis impubcs. 0]dccolbt. bon. 
in vcrfi.prxmacura.eftcnim Ipcdcs collacionis, fum- 
pco.irgumenco^concrario fcnfu. fimihccr fupradi- 
darcfponlio vcra eft.eriamquandoh^rcdicas fuif- 
fctaditapcragnacos, &incisdominiu mcdianccap- 
prchcfioncpoUcftioniSjfiiillcc cranslacum,quialilius 
nacuralis feu fpurius pcr Principcm poft morccm pa- 
tris exiufta caufa poceft legicimart in prxiudicium 
iurisalccriacquifiri, &iuftacaufa re^iutatur ccftaco- 
rispatris voluncas,quivoluicquodhlius poftmorte 
fuam legitimetur. Bar.Laf] & ah), in d.$. & quid fi.taiv- 
cuni, Bal.in Lrcfcripta.C.dcprccib.Impcrat.ofrcrcn. 
&Ruin4nconfi.74.pcrtotum,in j.voluin. imoiftc 
filiusfincalccrius rcquilicionepoccft iftam lcgicimai- 
tioncm pcccrc.Bar.in d.$.& quid fi rantum. 

Exprxdit^hs igitur patct , priorcm opinioncm& 
communcra verifrimamdlc,aqua in iudicando & 
confulcndo nullo p.\&o cft rcccdcndum, cum qua 
ctiam tranlit laf in d.$.& quid fi taiitum,num.S<>. 
4 Hxcfconclufio dubitatur,an proccdat quando pa 
tcr pupillaritcr fubftituit filio lcgitimato,cuius lcgiri 
mationulia crac, &poftpacris mortcm lcgitimatio 
confirmacur: nam an cuncfubftirucio conualidccur, 
dubij iuriscft. &idcodu.Tluncprincipalcs Dodorii 
opinioncs, & prima cft quod diclapupillaris lubfticu 
rio conuahdecur. quaopinionem tcncc Rtpain d.Lx. 
num. i7.qui mouccur hac racionc, quado apparecdc 
tcftacoris voluncaccdlc, vc filij nacuralcspoft morca 
eios legicimcncur, cunc legirimatio cofirmat infbtu- 
rioncm.tcx.eftinauth.iccmfiquis. la j.CdcnacuraL 
libcr.lcd in caf u noftro apparcc dc ccftacoris volunca 
tc fi non exprdsc falccm cacice, vt probabitur. ergo 1« 
gicimario poft morcc pacris fzCta. , infticutionc & pcr 
conlcqucns pupilLtrclublritutioncconhrmat.minor 
probatur primo pcr nocaca pcr Pau. dc Caftro in con 
liL^ 1 p.iib. 1 . in nouis.vbi inq ui t, quod qu.indo pacer 
inftituicfihum.cenfecur voluillc,quodomni mcliori 
modo,quo pomir,%-alcrec infticucioJ.milcs,qui ddti- 
naucrac, dc teft:mi.milic.& fic caliccr vidccur inf ricuif 
(c,qu6d lcgicimus cfhcerctur. ergo in cafu noftro di- 
ccndumvidccur, qu6dinfticuendo fiUum ccnfcacar 
voluillcquod lcgitimccxir. 

Secund6 probatur minor, & fic voluntas tcftato- 
ris cx fupplicacionibus , quibus in vica paccr pctijt fi- 
humlcgitimari, &lcgiiimautc. vndccxhoc apparet 
quod fi ccftacor fduilicc inualidam dlclcgicimario- 
ncm,ordinalIct vt dcnuolcgitimarcmr : filium cnim 
legirimauit & h.-rrcdcm infticuic , & fic noluicciJ dle 
legitimum fiiccdlbrc : qua de rcli inccrrogacus fuif^ 
fcc vcrifimilitcr quod denuo lcgitimaretur rcfpon- 
dillct,& idco hocdcbcc liabcri pro cxprdlo, iux.glof. 
in Lcalc pa(^m. $. fi.ff.dc pa<^.qux fccundum BaLibi 
habeclocum ctiam in ceftamccis. H.Tcraciocompro- 
bacur,tum quia ccftacoris voluncas attenditur, ctiam 
fi ex conic^ris colligamr.Lcum proponcretur. in fi. 
ff.dc lcp. i.Lqui lolidum. $.j.ft.cou.tic. L cum auus.flC 
dcconditio.&dcmonfl. &l.licetImpcrator, vbiCar. 
ffdcleg.j.tum etiani, quiamaieria lcgirimacioniscft 
fauorabilis, &laudcbcc ficri inccrpcctacio . & hioc 
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edqutKl verba cntinciatiua (ali coTu plcncprobant, vt 
tradit Pau.cic CaAro in (Lconiu^ip. 

Huic ratioiii rclponftctur, qiioii proccHit quando 
apparct dc tcHatoris vuluntacc, & tcx.m dauth. itcm 
fi quis, loquitur, qn volutas tcllatotis rcfpiccrct fuia 
ralcgitimationcm , qua: dcbcrct ficri poll mortc , q> 
fccus ci\ in cafu nudro , in quo cclbtor mdituit filiu 
lcgitimatum, Sif\c putauit lcgitinianoncm t^Aam 
inNitavaiidjmcilc, &dcAitura icgitimaiionc niliil 
ditpofuit,n(.-caiiquo moducoqicauit, quo caiu pro- 
picrcrrorcm tclcatoris viriatur inftitutio. &:P.iu.dc 
Caicro ind-Conli.^i^ilmilitcrloquirurquandovcr- 
barcfpiciunt Airuram icgitimationcm, nccvulun- 
tas dicitur cx nipplicationibus , quia iila voiuntas rc- 
fpicicbat lcgitiinationcm, quzfuitfadaipfo patrc 
viucntc, &iiiit volnntas conrumara lcgitimationc, 
quar non valuit. vndc talis voluqtas nullo modo vide- 
tur rcfpiccrc icgitimarionc, qux dcbct ficri poit mor 
tem, 8c in taii cafu nuilo modo vcrilicatur vcrba rcx. 
ind.aucit.itcmnquis.ibi, iiem iiquislinc icgicimis 
dcccdcnsin teHamcnto cofcribcns fc vclic nacuralcs 
liberoslcgitimos forefucccllbrcs.&c. vndecum vcr- 
ba non vcrificcntur,ncqucctiam illius rcxtusdifpoli 
lio vcnficatur. Liios accularc. $.omnib. ff. dc acculac 
& L4.$.totic$.f!Idc damno infc^o . Ncc obllat, quo<i 
idcm rcfpondilict.liintcrrojiafus fliillct.quialioc no 
proccdit,quandocrrauit tcUacor, quu tunc proptcr 
iilum crrorcm vcrtficatur inllitutio.Pau.dcCaiira in 
1. cam quam.Cdc tidcicommiinproprcrca glofin 
d.I.tale padum. $. fin. proccdit , quandu aiiquui fuic 
cxprcifum, exquoaliud fcquittir. fccusdl, vbieft 
omnino omiilum, vt dcciarat Bald.in l.j.in vcrll.qu^ 
t ) de taii qu.vrtionc.Cdc his qui antcapcr.tab.lcd in 
caiii nollro dc fiitm-a icgitimationc nihjl tedator di> 
ipofuir. neccogitauit, &iichunccafum omilit.crgo 
non fulHciiitavGiuillc, nili difponat. Lquidamcu h- 
lium, vbi BaLflldc li.¥rcd. inilit. & vohincas non lim- 

flicircrin iila marcriaattcnditur , fal limicatam iu- 
ct poteiiarcm , hoccilqiundodcccilit tcftacoriinc 
Irgitimis, & qiundo iioc in tcflamcnto v.-Uido, vt pa- 
tctpcr illa vcrba,ii quis iinc ici;itimis deccdcs iii tclU 
mcnto confcribcns. crgo loquitur in tcilamcnto vali 
do,quiatcflamcntum illud,n6c(l teilamcntum L i. 
$.j.n.quemadmcduin tcllam.apcri^in.facic ccx.inL^. 
$.condemnatum.tr.dc rc iudic& nota,quod cil ncccf 
fcquoddccetlat Itncicgitimis, quodcolcnbac in tc- 
namcnto,& in tcilamcnto valido,& lic vohintas cuin 
habcat limitacam potdlatera , non cft ita iimpUdtcr 
atccndcnda.&iiccc vcrbacnunciatiiu probenticgiti- 
inationc,tfi id ii vcrij dl , proccdit, quia probantillu 
dlclcgitimaiii f m inltfm lcgitimationis/adtx viuen 
rcptrcadqdinllitutioicrcfcrt:q lcgitimaciocu fic 
nulla pp crrorc iflu vitiai infto.&pcr colcqucs iubllo. 

Secunda e(i opinio fuperiori concraria, fdlicec , q> 
ftibftituriononconualidccur, qu.T opiniofuitP.iuIi 
dc Callro in Lcam quani.Cdc fidcicommil.quam (c< 
quuti funt Parif.in conii. i o.num.i z.voLi.&in con- 
uL 1 1 .num.i7.& 1 9.coi.li.cod.voL Dccin conf i j6. 
vbi lunc cllccomniuncm opinionctn al}crit,& in c6- 
lii.i88.&inconiL 1 jo.Li;.inconlj.ai7.vol.4.&RcH 
Jandus i Valic in conli.tf t . num.X7. voLj.qui Dodo- 
res iRouctur hac ratioue. Errur in cauia iiiiali iniUcu- 



Trentacinqui; 

tionisviciac ipiaminllicucionc.Lnpter.L necajjud. 
Cdc hzrcd.inftic.&d.Leam quam. Cde lidcicomm. 
vbi crrauic tcltator drca adoptioncm fiiij, quia i nlli- 
itut iihum adopuuum , crciicns adoptioncm valcrc: 
vndc li nulla rcpericur, vitiaciir inflicucio. fed in qu^ 
ftionc noftra crrcr cl\ in caula finali inllirutionis, q4 
patcrinftituit filiumlcgitimatum, crcdcnsit^itima- 
tioncm valcrc, qua: in cflcdu no valcf. ergoil^crror 
vitiatinftiturioncm&pcr conicqucns fuoftitutionc. 
Confirmatur hxcratio,quiali tcftator fduillcciiiam 
lcgitimatioDcmnonvalcrc, iplum non infticuiilcc, 
cum vcrilimihtcr noluilld faccrc inllitutioncm nul- 
lam,arg.I.fi milcs,qui dcftinaucrat.tt.de tcftam.mihc 
infticuic crgo ipfuro,quia crcdclm clli: icgittmacuni^ 
& iic lcgicimatio fiiitt^uia immcdiata inlbtuuonist 
& talis caula vidccur adlurrerc inftitutioni, cx quo 0- 
nclcgitimationeinftitutio facta non t^ji1Icc.& idco 
ii cau (a falia (ic & erronca, viciat u r infticu tio, vt notat 
Dor.in Lj.C.dc ful. caufa adicda icg.& in Ldcmonftrl 
iiolaIla.$.fiii.ft!dccondit.&dcmoniL cum iimilibus. 
tradtt Aicx.in conCi.^6. voLj. & fadt tcx.in Lneq-,. $. fi 
fctuu.fi.dctcftam. miht.vbilitdbttor initicuit lcruii 
proprium, crcdcnscumlibcnim, vitiatun 

btlidixcris ncgaiido crrorcm eilcin caui ;i 

inftitucionis, conlidcrando quod error in cau(a finali 
cftqfi in(lituifuthiiusvclfratcr,& poftmoduin rc- 
cugiiufcatur non cllc filiu ncq; fratrc,nam tunc bcnc 
dl cxror in caufa finaii inftituuonis, quia talis infti tu 
tio vidctur fadia propt cr coniund^ioncm naturalcm, 
&idcovitiatur iiiftitutio.d.Llipatcr, &(LLnccapud. 
faat tcx. in Ltutor. $.qux tutonbus. if. dccxculat.tu- 
tor. &codcm modoiiinftitu.atur hUusaiiopttutfi & 
adoptio nonlic valida, vidccur crrorin caula finali 
infticucionis , quia vidcE fiu5U infticutio incuicu ado* 
ptionis,d.Lcam quam.lcd non cftiic in filio Icgitima- 
to,quia patcr non mottis fuitad iplum inibtucndum 
proptcrlcgicimacioncm, fcd proprcr affcdioncm na 
turilcin patris crga fiiium d.L tutor. $. qui tucoribus. 
&d. Llipaccr.&Lnccapud. vndeicgitimationon cft 
cauia finalis inftitutionis, fcd cft rcquifitum ncccila- 
riumadiiocvt valcac infticutio.& cum Icgitimatio 
non tcncaccrahi dcbccadhunccaium, vccfcnuofiac 
lcgicimario cx duabus racionibus.& prima dl. 

Condicioqu.indoeft nccdlaria adipfuma^him» 
vd ad cftedhim adu$,(i fai^ (ic in vno cafu, ad aiiuin 
cafum porrigitur, in (]uo rdiiltct idcm ctfciihis, Bar. 
qucm ibi communiccr Do<llorcs (cquuncur, in LGal* 
lus.$. & quid ii tantum.(f]dc iiber. &pofthum.&pn>* 
baturinl. ^C.dcinnit.&fubft.&inl.mulicr,in priifc 
ft. adTrcbcliia. lcdincafu noftroqualitatcm legiti- 
marionis patcrappofuit inin(hcucionc,quia cftne- 
ccllana.id ip(iimachim inftitutionis, ad hocvtvali- 
dccxiftat: crgohcctinftitutio faC>aficdcfiiiolegiti- 
maco,quxlcgicimadonon valcc, iliadiljiofitio cefta» 
toristraludcbctatl aliuin cafum&ftcad ahamlcgi- 
iimationcm,cum agatur dc qualitatc nccclLLriain 
qiiadifpofitio faCta in vnocalu ad alium (imilem por 
rigatur, vtdiipoiitio tcftatoris h.ibcatcffl-dhim .&fi 
hoc I ucu m lu bct in co nd t tione, qux dcbct ad t inpl©' 
ri in forma fpccifica.Lqui hxrcdi,in prin.& LMguins. 
ft.dcconditio.&dcmon. ifortiori locum habcrcdc 
bct la dilpoliciunc, dc quaogttur in caiii ifto. 

SccuocU 
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Secnntla ratio cft fi tcflaror crrauit , cogitans non 
«fTc factum illu<l,qiio<1 facium crar.ll ditjK^litio tdla- 
torisrcfcraturaciaClQ futurum, proutipfecrcdcbac 
illum actum cllc dc futuro non obllanrccrrorc rclb- 
roris, habcc locum in adhi prxtcriio , in quo omnino 
mentio tcllatoris vcrificatur , vt probarur in I.Titius. 
$.Lucius. flfdclibcr. &pollhum. &in l.hn.Cdepoft- 
hum.ha:rcd.inltitucn.d.'in L li facb.ft.dcconditio.& 
dcmondrat. iracrgo&ocontracfldiccndum, quM 
difpofitio tcllaforis rclata ad aclum prartcritum , 
prouccftin quarlbonc nollra.quiatclbtor inllituic 
falium lcgitim.itij crcdcnslcgitimationcm valerc, & 
ideofinonvalcr,dcbcrtr.ihiad .iclum runirum,& 
f\c ad futuram lcgitimarioncm a<l hoc vt vaicat inlh- 
tutiOj&verificetur tcitatorisintcntio: namquoddt^ 
fponiturdcaftu futuroad pnrtcrirum, idcm difpo- 
ncndum c(l dcadlu pritcntoad fururum, cumca- 
dcm ratio miiitct,l'ciuccc tcdatoris intennofupradi- 
€bc rcfponfioni rcplicatur,qucKl in dubio prjcfumi- 
tur tef^ator faccrc a<flum vahdum, & no inualidum , 
&lic validum tclbmcntum &non ntillum, argum. 
l.fi milcs, qui dcflinaucraclT.dc teftamcn. milit. Inlti- 
tucndo igitur fihum Icgitimatum, ccnfctur ipfuin 
inltituinc proptcr lcgitimationcm. & hcct ipfum ctia 
inftirucric proptcr naruralcm aflcdHoncm , tamcn 
caulainllitutionis fiiit lcgitimacio, quia lincea in- 
ftitutio nonvaluifTct, & per confcquens ccAamen- 
tum inualidum clIcr,&liclcgitim.ario fuic immcdia- 
tacaufainllitutionis, & catiscaufainllitutioni inh^- 
rcrc videtur , exquo ftne inlliiutione lcgitimatio hr 
€ti non Fuiflet . crgo cum erratum fit in caula finaii , 
taiis error viciac inllicucioncm , prout fupra dicia 
fuic. Necoblbt qu6d filiatio ftc caufa inflicutionis , 
quiahoc proccdic in co, qui inftitui poccft.&hoc 
modo proccdit rcx.in dicfb l.li jiarcr, & in Lncc apud: 
fecus in co qui infhtuinon potcfl finc lcgitimatio- 
nc, qualis efifihusfpurius, quia tunc non folum ii- 
liatio, lcd vcri^lcgirnnario fnitcaufa immcdiacain- 
ftitucionis. Nec obfbnt rationcsfupraadduCla-, pcr 
quas probarur , qu6d difpofitio tclbtoris fa<^ ira 
vnocalupomgauir adaliumcafum , cuiarcgulacil 
iDConrrarium.Lcommodidime. fE deiibcr.& poll- 
}ium.Nec oblbt pnina rario, quia illa procedit,quan 
do adimpletur actus de voluntace te!bcoris : nam 
runc Ci adimplctur peralium modum, non refirrc, 
tumex aliomodo idcm effecius i ccfbrore defide- 
racus rcfulter, vt c\cmpli i^ratia , fi relinqitatur filio- 
fimihas ad hocvcJplccffcClualirer habcat, requiri- 
rurquod fuiiuriscfhciatun vnde livnuscafns expri» 
matur, perqucmfuiiurisefliciacur, ad alium fibi li- 
milcm porrigitur. I. C. de inlhcat. & fublhruc. & L 
mulier, in princip.ffad TrebclL fed hoc non c(i in ci- 
funofVo, quiadcfururalcgitimationc nihildit^im 
fuit: nam lunc ratio proceacret,quando tcflatoriuf^ 
/iflctfihum legirimari& aiiqucmmodum it-gitima- 
tionis cxprcfliliec , nam ninc fi per aiium modum ic» 
gitimaretur , infhtutio tcnerct,cum idcm cffei^s ic< 
girimationis rcfulcarct, & fic in hoc cafu vnus modus 
adaliiiin trahcrerur.fcd nos non loqnimurin ifloca- 
fil» idconon pofVumus ex liac rationc aliquo pa^ 
argucrc. Ncc obftat fccunda ratio, quia lura allcgata 
loquun:ur in dilpoliuonc ceftacoris formataia iucu- 



rum,qux locum habcc in achi iam fi&o, qucm dcbe 
rcficn rdbtorcrcdcbat, niin illiscafibus firisfactu 
cft rcftatoris voluntati.dequaconlbbat. non fic vide- 
tur ccoiitra, q> fl ccfbtor cogirauit aliquid faClum cf^ 
fc,& illud fadum non fit, non cfl: diccndum qiiod c«- 
ibcor volucricilluddebere fieri,arg. Lpacrefuriofb. 
ffdchiSiqui funt fui,vclalicniiur.&probaturin Lnc> 
quc.$.li lcruum.llide tellain.mihr. 

Ex prxditfhs vidcs, communcm opinioncm vcrio- 
rcm cllcquam ego comprobo haccolidcrarfoncrLe- 
gitimatiocum fit null.i,inuahdvirinlhrutionem,cum 
iinc lcgitimationeinflicutio nuilalit: generalirer.n. 
quilibctf'puriusprohibecurinfIiciii,auth.cxcompic* 
xu.C.dcinccft.nupt.&auch.lic^t , in fincC.denatur. 
libcr.quoddcnuolcgitimctur, hocnoconftacelTede 
ccftacoris intcntionc, vcllc argucrc cx prifnmptio- 
nibus,quia filciuillcctcllatorTcgitiinationcmno va- 
lcrc,ordinaflct vcdcnuolcgirimarctur.&proptcrna- 
turalcm afrcChoncmcciain adlioc vt inlhtutio clTc- 
dtum forciatur ,iudiciomcononclt bonaargumcn- 
tatio,quiatcltator putans tiliumnaruraicm\-alidcle« 
gitimatu fuillc,proptcrcius honorc h^rcdc inllicuir, 
<j> forlan non fccillct, li fciuilletfihum lcgirimatum 
validc non fliillc, & hoc cx caulis qux quotidic occur 
runt: &pocc(tcllccconrraqii6d lifciuillct, ordinaf^ 
ictvtdciiuolegitimarccur. Vndccum polTit volutas 
tcftatoris crahi ad vcrunquecafum, non potcft vzlidx 
ficri argumcnratiocx hacprxfumptionc, qu^in iura 
nolublilhc, &cum tcltarorignorarct lcgitimationc 
inualidamclTe, non poirumus arguerccius volunca- 
lemclle vtdenuo icgitimetur .idhoc vc fublticucio 
cfTectuin fortiacur. & harcconfideratioprobatur arg. 
icx.in i.neque.$.li fcruum.fTde teltamcn.milic vbi te- 
Itacor milcs inflituirfcruum proprium,qucm crcdc- 
batcllchbcrum, &dicituribi, quodinltitutio vitia- 
tur.ecccqu6d hic ad hoc vc inftitutio ceneac, non de- 
ciditur, quoddcnouo iUi fcruolibcrtas dcrur. &de 
fadto prxrcrito nonarguicur voluncas cdtatoris in 
ftiturum, cumteflatordcadtufuturononcogicac,ex 
quo prxfupponic illum actum iam fadij cfTc, & ideo 
ron UifHcit tcftatorem ita voluillc, nili dilpoaat. 
Lquidam cnm filium, vbi Bald. fTdehaTcd.infhtucn. 
iic& in caiu noftro tcftator infticuic filium putans 
ipfum bcnc lcgitimatum fuillc, qui lcgitimatio non 
fui t vahda, idco cx hoc non arguitur,<:^ denuo legici- 
mctur.& cxlcgitimatione facb tcftator nocogirauit 
dc fuiura lcgitimatione, & lo no fufiicit diccrc,refta- 
tor ita ordinallct& voiuilTcc, (i fciuifler, aim de hoc 
nihil difpofUcric, & proprcrca inftitutio & pcr confe- 
quenslubllitutiocx futuralcgitimationcin pra-iudi 
cium vcnicntiumabintellato, nonconualidatnr, cu 
legititnatio non proccdacde teftatoris voluntata 

SyMM^KIVM. 

I MAter hodify cim ptfubLta diffcrmiia rmancipatiom 
tlr patriM potcfiatis, an pupiUjrtler filio fkbfiituere 
polfit. 

1 Stante (fatuto, qubd materfilios hi beat in pcteflate, an 

filifipHpiliarittr fubliituere poffit, 
3 In dijpenfamnt nonrfl faciendaextenfio etiamexra- 

Uonis idtutuatc/iifi dijpenfitio reperiaiur expreffk» 
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4 SHbditittlo verbU dtrrBU impMher/ in poteflate no exi' 

flentif^ £lj,an in rim fideirommiffi valeat, 
j JntcIleBiis ad l.Scfuola.ffUd Trebell. 

Tro aQus fubllentutioneverbj dcbent impropriari , 

cum eiiis declaTatione,num.6. 
7 Inielleilm ad Lverbit ciuilibuj. ff". de vul^a, & pupiB. 

fkbflitkt. 

5 Subflitutioverbis direQif fjdamaiori feu extraneo, 

valet in vim fideicommijfi. 
9 SubflitutiO faSa rmwri exprtffe, fi in pHpillari /ciate 

d(ccfferit,an m vimfideicQmmijJi fubflmeatur. cum 

fuis declarationibus,num.i\.& 12. 
)o Dijpcfttio J teftjtore faffa fub conditione imp ffibili, 

defaSo yitiat difpofitmem. 

C A P. X. 

Ertioqucritur.tan cum hodic fit fublara 
ciifrcrcntiacmancipauonis & pttijrpo 
rcfbtis, polTit matcr pupUUriter filio 
fubllitucrc.nonalitcrarqucpaterfami- 
lias ? £t Bart.in il.l. i.tcnct,(]> hoiiic noa 
potcd , non magis quam olim , qucm fcquuntur ibi 
iS'icol.deNcapoli,Alcx.Soi;i.lai& Ripa,&:Guihcl.dc 
Cun. in I.prccibu*.. C.c{cimpub.&.ilijsiubllit. Cald< 
in conii. 1 1 .tir.dc tcllamcn. & Dal.in conli. 1 19. voL;.. 
&hoc indificrcntcr omncs DoCiorcs rcquuntiu'.& 
ratiocll, quiadiHcrctiacmancipationis& patriepo- 
tcftatisin lucccfTionibus lantum ab intclUto rubiau 
cll,non ctia in fucccirionibus cx tcftamcnto, vt tcnct 
glBar. &onmc$ in d.fiSc qtiid It untum. gtoL Bar.& 
omncs anriqui & noui ui authcn.cx caufa.C.dc Ubcr. 
pr.ctcric.&glof.Barto. & omncs in l.li cmancipati. C. 
dccollat.fcd llantc lUtuto, tqubd matcr lubcc hlios 
in potcftate,aii potcrit cis pupillaritcr fubllituerc ? In 
hacquxl^oncdua: funt princjpalcs Dodoru opinio- 
S1CS : quarum primacH, quud inatcrpoHit hhj pupil- 
laritcr lubrtitucrc,quam opinioncm tcncnt Alcx.So- 
ci.&Ripa in d.l.i.&Guil.Bcnedic.inc.Rainutius,cx- 
tra dc tcllain.inmatcnapupillarisiublbtutionis,nu- 
tncro i ) A moucntur illi cx pluribus. 

Primo ditlioquis comprchcndit mafculum & 
minam, ctiara cx propria fignificationc.l. j.ftdc verb. 
(ignificat.& nar. in lliquis in untam. C vndcvi.fcd 
ind.l. a.dici(ur,qubdmoribus clUntrodudum , vt 
auisimpubcribuslibetis tcft.imcntumfiiccrc pollit, 
d cos hapcar in potcftatc . crgo d. L x. comprchcndit 
etiam fcrminas,fi filios habcat in potcdatc . igitur cu 
virrute Haruti matcr habcat fihos in potcHate , potc- 
rit filio pupillaritcr liibll i tucrc . Coprobatur harc ra- 
tio. Paniuaintcrprctatio admittiturctiamincorre- 
iVorijs. l.j.$.lcx Falcidia, & ibi Alcx.lir.-id lcg. Falcid.& 
Bart.iD I. omnes populi , in (^.q.principali.fT.dc iuft.& 
iurc. fcd ifla ffaituti inccrprctatio cfl paffiua , quia in- 
tcrpretaturfccundum legcm .antiquam : crgo in ifto 
ftaiutocorrcdorio hzcclladmittcda intcrprctatio. 
Huic rationi rcfpondetur, quod maior propofitio 
proctdir quandalumus intcrmino indiffcrenti, vt 
quia ita conucniat t'(rmin.T ficut mafculo, fccus vcro 
cfi, quando fumus in tcrmino diffcrcnti , vtquia non 
ita fcrminx ficutmafculoconucniat^nam tunc fcais 
iS&i Dodo. in d.I.j. Hidc vctbo. figiuficat. fcd in d.Li. 



1 rentacinquij 

divlio,quis,ponicur in matcriadiifcrctijqdianoil ita 
conucnit. formina' vti maiculo: nam d l. t. diccns , vc 
quis libcris quos iubct in potcltatc, pollit pupilLiri- 
tcr liiblhtuctc, de malculis tantum ncccllano incclli- 
gebat , qui foli non ctiam facmin.T libcros lubcbanc 
inpotcUatc:nainrclaciuum,quis,rcftringiruradma* 
fculus tantum, vt in Lca tamcn aihcchujildc lcg. j .Sc 
L^.ff.dcleg.j.crgoind.Lmafculi tatum, &nonctiaiii 
fccmina: c6prchcnduncur.& idco ccllat cx luc rclj>oiv, 
lionc comprobatio, cum vcrum non lit illa cflc paili» 
uam intcrprctationcm,imb dl a^iua,quiaillaadiua 
intcrprciatiodicitur, quando tlatutum fcvultadle- 
gcm cxtcndcrc, vt tradit Oar.in d.Lomncs populi , io 
6.q.principah,in quarto quarlito. & idco cum in cor« 
rcCtorijs ilta cxtcnfio non pcrmittatur, Oar.in dd.om 
IKS popuh , concludcndum cil, llatutum iilud ad di- 
clam L x.non polle extendi. 

Sccundb moucntur. Matcr filio cxcmplaritcr fub- 
flitucrc poicll: crgo li hlittm habcat virtucc iututi in 
potelUtcmulto fx)rtius potcrittiiiopupillariccrfub- 
Itituere. conlcqucntiaprobaturcj;co,quiadifhcihu$ 
fublhtutio txcinplarib,qua pupiUatis conccditur.l.ex 
fa*^f}.devulg.&pnpiu. &L humanitatis.C.dcim- 
piib.6LaIijs lublL f-luic raiioni rclpondctur,nc^ando 
(j) didicihus coccdaturcxemplarts , quam pupillaris» 
cum lila bttus pateat : fiiit.n.concclla omnibus par€- 
tibusvcnulq; lcxus. verum clt,quod cardiusfiiitcon- 
ccila , lal pultquam concclU ftiit, latas habuit habe- 
nas: quamqua & pcr con trarium ccrus habuerit coti 
ditioiics,quibus ailrii!.^ fucruntfublritucntcs,& hoc 
idco fuit taclum propccr muUcrum imbccilliratcm: 
& diipolitum in cxcmplari, non ccnictur idcro dilpo 
iituniinpupillari, ctiamflantibus h.ibihbus tcrmi- 
nis, quia cxcmplaris iublhtutio cHminus prxiudi- 
ciaiis, quiim pupiUatis,cumminusvenicntibusab 
intcflato pr^iudicet. d. L humanitacis, & ibi Oald. 
nu. i 8. & idcu cum fit minus prxiudiciahs, difpulitij 
ia cxcmplari , no diatur etiam in pupillari diipolitu» 
hcct matcr cx virtute fbtuii tilios habcat inpotcfbi- 
tc, cuin vbi maius eil pcriculum, ibicautius litagcn» 
dum.c.vbipcriculum,dcclcd lib.6. 

Tcrtib& vltimbalijs omillis mouentur. Corrct^la 
lcgis rationc,diciiurctiamlcxipl'acorre<^,cumcc(^ 
lantccaula, cdlct cficiflus. Ladigere. $.quamui$. fTde 
iurc pti'oii.& c.cum cellantc, cxtra dc .i^>pcllarJcd in 
qu^ltionc nullra ccllat,& corrcifladicitur lcgis ratio» 
quarc mater pupiUaritcr tiUo fubftitucrc no potcral^ 
quia non erat tiljus lub eius pocefhitc, cum vigurc lU 
tuti illos habcat in potcnatcergo ccllarc ctiam dcbct 
dilpolltio d.L X. rtJpcdtu maris . C^tcrum & huic ra- 
iionircf[)ondcas,qubd maior propolitio proccdit, 
quando lcx altcrius lcgis rationcm corrigit: fccus 
quando Itatutum circa cafum fuum corrigit aliqaid 
contraiuscommune, quiatunc dcillo catuadaltc- 
rum calum etiatn ex maiuritatc rationis non permit- 
titur cxtcnlio , Dodlorcs in authen. quas afhones. C 
dc nurrolanc. ecclc fcd rcmancr antiqualcgis diipo 
iitio , & hoc efl quando fumus in cxtcnlionc atthua. 
Bart.in d.Lomncs populi. fed in qu.T:ftionc nolhra lla- 
tutumcirca luumcalumloquitur, &corrigitiusc^ 
munc, crgo dc cafu llatuti ad cafum noibiun iAa xt\x 
ua cxtenlio non pcrinictitur. 

Et 
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Etcum frtperior opinio nuUa rationc fundctiir, 
Cui comodc rcfpoadcri non polli:: idco altcr.i dl opi 
QiofapcnoH conrnrii. f quodcriam/Utc antcdido 
ftatuco maicr pupilLiritcr hlio fub'htucrc non podir. 

Sua opinioncm tcnct Ba!. in 1. prcc;b. C. dc impub.& 
ijsfub(l.quc lcqiiitiir Poht in tracL fubfticin matC' 
mpupillaris lubflirurionis, inprimo quxlito tcrtij 
quiliti fcptimi qllf i principali$,g^ mouccur cx plunb. 

I'rim6,llatutiim iltjdcftcorreCtoriij:CQrris»it. n.$. 
ff m iar , I nili t.dc adopt.& J.c^rcrum, Infti t.de hx rcd. 
<jualit.<Sc dirfcrcnt. & pcr ipfiim ftaturum tm, <f fihos 
tabcatinpotcllitc.permittirur.crgonon dcbcrcxtc- 
didccafulbru;i idcifum ao tru, dSciicquoiH matcr 
filiopiipillaritcrfub'hiucrcpo{fit, naincorrcctorijs 
non cllJicitaextcnflo.lpricipimus, cii fimiHb. Cdo 
appd. Huic racioni rcipondcas : nam aut volumus q> 
fiiatu tum dilponat circa aliqucin cafum, pcr quc ma- 
tcr filio prouidcreponitca rationc,<]aiaiidi<5lofU. 
tutopcrmitritur matrc habercfub eius potcftatcfi- 
liura: auc vohimu'; fta:utumdifponerclim]>licitcr,q> 
matcr liliosViabcat in potclUtc . li primo cafu loqui- 
xnur , tuncadmittitarcxtcnda, cxeoquia eadc raiio 
vigct in pupillari-fubfHtutione, cii hluim virtutc Ib- 
tutihabcac in potc!lace,&idcovigcrc dcbetctcadc 
<lifpollfio.d.l.i.arg. LiJlud.(rad lcg.Aquil.&UTitio. 
l^dc verb.oblig. &incorrc<ilorijscx idcntitateronis 
icript.e admitcicur extenlio. Lhis (blis , vcrf his caatc 
cautijputamus.C.dcreuocan.donar. Aut loquimur 
lccando cafu,& tunc cxtcnfio ct pcrmi tti tur.ex eo ^a 
alias rtatuium ilhid niillu fortirctur efrc^im, nifi cx- 
tcndcrcturad iurisdifpofitioncs.pcr quasm.itri non 
Lccbacerga(ihum aliquiddilponcrcpoirc, cil ipluiix 
in potcllate no haberet, cu fcrapcr cdctaifhua inter- 
prctatio, vt patct intelle(flui optimcconfldcranti adi 
ux & pafliux interpretacionis dcclarationc: igitur ne 
iflud flatutii nullum fortiacur efTci^u , condudcndti 
cfl ipfum poflc extcdi ad ocs cafus iuris, pcr quos ma 
tri non liccbatpodccrga filiil difponcrc : cum ipfuin 
inpoteflateno habcrcc, niac^iuaiticcrprctario in fla 
tutiscorrcdorijsadmirtifur, qfiin ftatutisdifpolita 
comodccfTcclu fortiri non polluiir. L fi ita rtipulatus 
fuero. ff.de verb.oblig.& tnulit Bar . in d.l.ocs populi. 

Sccuiido mouctur. Pupillans fubftirutio non (blii 
no pcrmittitur matri.fcd patri ea rationc,quia mater 
flhusnon habcacinpoccflate,fcdcc qiiia lcxplusia 
pacrc, ^ iii macrcpropter (cxus imbccillitatc cofidic: 
na pr^lumicur mac»is pro pacrc crga filium.quam pro 
inatr&&hinccil,q> tucordatus ipatrc emancipato 
confirmandus cl fiic inquiluione. $.fi. Inftir.dc tute. 
quod non cll (Ic in matrc. l.mitcr.tKde fe(la.rurcla, & 
Lmulier. ff.dc confir.cut. fed h.rc ratio vigct ctia flao- 
tc fupradido flacuco,nam aded fc.xus imbcciUicas, Si 
phis confiiiitideolcx in patrcquim in matic, na ma« 
tcr pp fcxus imbecillitate filio prariudidu a.^crre pol- 
fct,crgo vigcfcdcbcc cc cadc difpohcio,& idco vci an- 
tca piipillaritcr fablhtucre no poccrat, icancchodic. 

Huicracioni rcfpondcas, ncgandomatrcnopolli; 
filio pupillariccr fubilicucrc proptcr fcxus imbcdlli- 
laiem,&idco nchlioprariudiciu.ifrcrac,quod proba 
turapercifGmc: lex.n. pcrmittitmatrcpodcfihocxr- 
plaritcr fubflirucrc d.Lnumanitatis. mo li fcxus imbe 
ciihtaj in fubf htutiomb.coaildcraictur macri no iicc 



rctcxemplarifcrfubllitucrc.pollcr.n.carationc maxi 
mu prxiudiciii filioaffctrc.fcd hocdicercertfallum, 
ergo ct falfum e(l dicere cade racione matre no poflc 
filio pupillaritcrfubllitucrc. Prfterca fi iftiimbccil- 
litas cllcf inconfideracionc, vciq;ahquando ctiapa* 
tcrpupilLiritcr (ublhcuereno pollct, quod cll qti pa« 
tcr iubftituit aliqucm, dequo vcrihmilitcr pollct f"u- 
fpicari, ncinfidias filio pararet, &confidcrarctur qd 
idpatcrfcdllctcx vera iinbccillitatc. fcdhoc diccrc 
cftincoucnicns.I.Papinianiis. $. fcd nccimpubcris.fE 
dcinofii.tcfta.&f finaiif itaformidolofus,Inft.dcpu 
pil.fublt crgo incoucnicns c(t ct diccrc eadc ronc ma 
tri pcrmiflum non cllepupillaritcr pollc (ubftiruere . 
3 Tcrcio&vltimomouetur.fln dilpcrarioncnocft 
facienda exten(to,ct quod cocut rat rcquiilta,& ronis 
idcciias, imo maioritatisnifi difpcnfatio rcpcriat ex-> 
prclla, Abkin cad aures.extra dc rcfcrip. & laf.in l.fi. 

dc confht. Prin. (ed per di«5him ftatutu dl faCta di- 
(pcnfatio mairi, q> filtos habeat in potcftatc: crgocil 
inlbtutonoftrocafus pupillaris fubftitutionis non 
fuerit cxpreirus, nopollumus de cafu ftaruti, ad casii 
noftru cxtcfione faccri;. Huic racioni pollumus rijdc- 
rc.ncgadoiftamededilpcnfationc, imocft iuriscorT 
reclio, na difpcnfario dr iuris cois rclaxatio,& nocor 
rcdio.can.nill rigor.j.q.7.& fidicatur,corrcdio noa 
obftat, qu ia liipra refponfum pcr nos datum fliir. fcd 
daroq>dicacurdifpenfatio,3dhucn6obllar,quiama 
ior propolicio ^edit in odiofis, & no in fauorabilio 
Tib. vt liabecurpcr Abb. ind-cadaurcs, &probatur 
in cper venerabilcs,extraqui fihjiint Itgitimi. na tiic 
in difpcfationibus hcct arguerc dc maiori ad minus : 
fcd nos fumus in fauorabilioribus,quia qd materpof 
ntfihopupilbritcr fubftirucre,eftnuorpupilli,cum 
ipfapupillarisfauorcpupilli fit introduifla, Inftit.de 
pupiU.fubftit.in prin. & maius cft habcrcpoteftatem 
liipra filtos , quit quod ci pupillariter fubftituere pof 
fit,vt cLirum cft.crgo in cafu noftro licita eft extcnfio. 

Ex ("upradidhs vidcs vrranq; part c difputado dcfcn 
di podc,& tdco Fcrnan.Vafq.in tradt dc fucccflionij 
progrcfIu,lib.a.$.i4.nu.S j .cllc qu^ftionc pro amtcop 
diccbat . ego vero i priori opinionc nullo pado rcce- 
dcdii puto,quam probo hac rarione.In ('ub(ticurioni- 
busqu.THiic hlijs, lexitamacri (Icutpacriconfidir, & 
ca ronc in genere, qua incroduL^la fuic pupillaris fub- 
fticucio, eadc rone i edcdcduda fiiic excplaris fubfto. 
f.qua racionclnftic.dc pupil.fubft.crgo vti pcr marrc 
cxempLiris (ubfticucio nlio fieri poccft, itactftate fta- 
tuto q> matcr filios habcntin poteftatc ficri potpupil 
laris.Coprobaturharcrario. Namautvolumus.q>fta 
tutii difiioncns matrc habcrcfilios in ptatc, id ftacuat 
ad hoc vc nutcr circa aliquc casu ^uidcrc filijs podit, 
cii olim no pollcr, ex co ua filios in ptatc n5 habcbar. 
Auc volumus, <f rt.irticu fimpfr dtfnonat , q» matcr fi- 
lios in pcaie halx^at.Si primo caiii ioquimur, &tunc 
vf i illc lUmt i calus pcrmiccic inarri carationc, quia 
filios lubcf (lib potcftatc, ira ctiam fibi debcr pcrmit 
ti pupjllaris fubftitutio, cum catlc vigcat ratiu,arg.Lil 
lud. ffjd lcg. Aquil. & l.i Titio. ff de verb.<»blig. n.itn 
vbicunq; laciolcgiscftamphor, vcl gencrahordit3o 
feu di(jx)tico,proutcdedcc>et.Lcutn paccr. f.dulcifli- 
mis. fl.dclcga, i. tuncad amplitudincm rarionis cx- 
icndituripfa di(poGuo.Lreguk.$.fina.&ibi Bartpu 
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& Bal.fr.cle iuris & fi&i ignor.& L i . (i matcr, in vcrll 
quid li curatorcs, Sc in vcrilc. tjuid li doccfTcrinf. ffad 
TcrtuL&licCrijtiod matcr habcat filiositi potclbtc, 
fitcorrcdoriu: tfi in corrcClorijs pcnniriitur&\tciio 
dc vno cafu ad aliti , qri corrcifta cft ratio ucr lcgc no- 
uam,n.i tuccorrcda ct ccnfcn dcbet ipia lcxantiqua, 
icxrus cft cu fua lingubri glof.in l.).in priti.itip verbo, 
prudcntia. ff.dc lcyit. tut. tt hinc cft.tjuod liccr olim 
cognati novocabantur adrutda cararionc, quiano 
vocabantur ad fucccflionc: hodie tn corrcdb didla ra 
uoncvocanturadnitcla.iicutadfucccflionc, auth.ii- 
cut h-Trcditas. C. dcicgit.tut. £t hinc ctiJi ctV, 9> licct 
olim frarer no crat lcgitimustutorfratris cmacipatt 
ca rationc,quia non vocabatur ad fucccflionc cius pp 
ias agnationis perdiru pcr capitis dimiiuuionem,lcd 
crat nduciarius rutor,^a de eo icx contidcbat,vt InfL 
dc(iduciar.iutc.hodictn dUcgitimus tutor, quia ho 
dic ct fuccedit frarri cmanciparo, vr cfl tcx.in i.pcn.& 
ibi Saly.notat. C.dc lcgit. tut. fcd oiim inarcr no potc 
rat fiho ptrpillaritcr fub(btucrc,quia ipfum no habc- 
b^t inptaic: crgop ftatutu iilud corrctb hacroncdf 
ct corrccla difpoiitio icgis an tiqu; . Sc idco cu ipfum 
Jubcat in ptatc.ci pupillarircr fubftitucrcpotcrit. 

Si vcr6 loquimur lctundo cafu,&: ruc idcm cftco- 
cUidcdu, tijquiaf)criftudftatutun)corrigiturratio, 
quarcrnatcrpupillaritcrfilio nopotcrat iubftitucrc, 

idco ct corrigirur & corrcCla ccnfctur di»2a difpo- 
/itio.d.l.j.cu fuagl.fl.dcicgir.tur.tumct. quiain cor- 
redori js licita cft cxtcniio dc vno cafu ad aiiij cs idcn 
ritatc runis fcript^.^ut cft in cafu nollro.Bai.in auth. 
quas adioncs. Cdc iacrof cccic. & prubatur pcr tcx. 
inLhis lbhs,ini!lisvcrbis,fati$ tacit^cnuruputamus. 
Cdc rcuocan.donar.tum ct quia nili talc ftatutu por 
rigerctur ad illas iuris difpoiitiones, p quas matri pro 
fiiiodiljx)nercprohibcbatur caroncqiiiaipfum no 
habtbar in pratc, viiq; taic ftatutum clulbriu dlcr, 8i 
nullit l"ortircnircficdlri,proiitintclligcti ciarcaiftat, 
quod non cft diccndii, Barr.in d.l.ocs popuii,&: Ia£in 
d.auth.quasa(f(iones.&: probaturinl. li ita ftipulatus 
fucro.ff dc vcrb. oblig. & idco nc talc ftatutura clulo- 
rium dicatur , concl udcdu m cft viriutc ranonis di<^ 
fbituti pollcmatrcm filiopupilLiritcrfubrtitucrc. 

Quarto Sc vltinio qu^rirur, t An,cii fiiio impubcri 
in ptatcnon cxiftciui fii didis vcrbis fubfto, valcat in 
vimlidcic6milli?In hocqii.Tiitodu^funtprincipalcs 
Doftorii opinioncs:quar(j primacft,(bin vim fidcico 
mifli valcar,qiiar opinio fuir glollar in Lvcrbis ciuitil». 
f?".dc vulg.&r pupil.fubft.qul glollam ibi fcqmlmr Dy. 
Rain.Bar.Bal. Ang.Pau. dc C!all.Alcx.lmo. & laf cadc 
gloftam fcquuti sii t.Mar.Sii.Guii. dc Cun.Saly. & Cv. 
in l.prccib.Cdcimpub.&: alijs fubft. Ang.in I.Ccntu- 
rio. trco.& in Lfi. Cilc h.rr.inrtit.Iac.Butng.& Bal.in 
|.cx rribus.CdcinofTi.tcfta.lmo.in d.L i.Sc in d.c.Rai 
nntius.in matcria ptipiLfubftit.Bal.in Lcxtraneum.C 
dc hxr.inftit.&.'in l.fcd&linc. Cad Treb.Angc.Arct. 
Porr.Ozcrius, & Nicolaus Bello.in $.fi.Infti.depupiL 
fubftir.&harc cftcrmmunisopinio.aquafccundum 
Alcxandrum, iniudicando&cofulcndo nulloj^attibo 
dl rccedendum , quam f<:quitur ct Bal. in conli. i ip. 
yol.j.& moucntur ifti cx tribus, & potiftiiTitiiTi 

Primo pcr tcx.in Lcx fadlo.in priii.frad Trcb.Huic 
ipxiui rcfpondctur, i|>ibi vctbafucriit ubliqua, quisk 
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dixit tcftaior, rogo tc, vi fadas Tirin h.Trcdc:& fic cii 
tcftatorpcr mcilupfoni5altcriusf.idat qucli.Trcdc, 
non vf dirc^^,Bar.in d.LCcn curio. immo tlaro q> cU 
fcnt vcrbadirc(3.i,riiquiafiicrijradiccbin lubllona 
fidcic6millaria,habct vim obliquarii.I.qrcbatur.ftide 
tcfta.miL& hac lcda rrilio mihi plus placct,& d.Lqre 
hai > dcclarat tcxtii in d.Lcx fado , fi rciXi: ai.iducrtaL 
Sccundb mouctur pcr tcx.in LSc^uol.i. ft.ad Trcb. 
j Huiclcgirndctur, t9>proptcrquahtatccodialIorii 
^■alet iii vim fidcicomifti dircd^a iubft6,ci'i in codiaU 
lis nulio pado ficri potcrar, & lic fit rdiltcria poicnz 
lubititucndi di rcdto,n6 aiit potctix & dicn ti.T iubfti 
tuctiSjditraodo in tcfto lubftituatunq) fccus cft in ca- 
fu nfo, quia cx natura fubftitutionis lcx rcliliit potcn 
tiz & cllcntix fubftituentis cxprcll^ . H.TC rnlio mihi 
no placet quia rcxtus non ic fundat in ca qualitjtc, 5: 
lic,q> hat rdiftctia potcnti.T fubliitucdi dircdcS , non 
aiit clldui.v lubfti(ucnti$,diimodo in icfto lubftitua- 
tur. lcd lc fundat in fcwmigna intcrprctationc, nc zO.* 
inutilisrcddatur,qux l>cnigna intcrprcratio,nca(;tu$ 
rcddaturinutilishabctlocuctintcfto 'na il- 

ia iiitcrprctatiofundcturin %'oliinta(c u i .: u^,qui 
voluit hxrcditatc pcrucnircadlublritutii : & idco vc 
ailimpicatur tcftatoris volunras, vcrba dircda trahu- 
(urad tidcicommiftiim.Lcij quis. $.Sciam.ftIdelcg.;. 
qua; voluntas tcftatoris, prour eft in codiciilis, ira ctb 
in tcfto: & idco, prout in codicillis verba dirctfla tra- 
hiitur ad hdcic6milUim,ita vcrba dircthi in rcft.imc- 
to prolata in vim fidcicommilli fubftinenrur , & hxc 
lcxuptiinciudidomco probathanc condiilioncm. 

Tcrtio & vitimo mouenrur. pro adus fubft<:t.^rio- 
nc vcrba dcnt impropriari.Linlula. tfdc pr^ lcri.vcrb. 
Lfcd&fipol1dIbri.$.itc li iuraucro.ft.dc lurciu.dct.n. 
difpofitio tahtcr intcrprcrari, q> nocorruat in totij. L 
no dubiii. ftldc lcg. j . crgo pupillaris lubllo fzCbk non 
cxiftcti in ptaic, dctimpropriado vcrba valcrein viin 
fidcicomiin, nctdlaturisdifpoiirioin totijcoiruar, 
& ne difpolitio cotraria /it tcft.itoris voIutati:ita c cre 
dcndii in dfciitu tcftatorc lcnliftc.L j. fTdc terta.milir. 
6 Huicrationirndetur, f q>profubftc:tationea(Uus 
verbadebct im ^priari^procectit vbi crror eft in noie, 
&itaproccdiitcx-ind.Linfula. &proccdit, vbi vcrba 
pofiuiniiifpolttionecximproprio fignificatupolsiic 
cafum coprchcndcrc: fccus fi ncq; cxproprio,ncq; cx 
improprio ligniHcatupolliinrcoprchcdcrecalum.m 
quodilpofuiovalcrct, qa rucn61aluatdifpolirio,lcd 
rcdditur inurih!,, vrprobatur in Ltutorcs.$.curarorcs 
tcft6,cu ibi nutaris pcr Bar. ft.dc adminiftr. lur.&ioL 
lidcicommilla. §. ii filio.ft.dclcg. j. lcd in cafu nfona 
prtdupponitur, quod .idlit crror in nolc, & vcrba po- 
iita in hac pupiilari lubftitutionc,non comprchcdiJt, 
ncq; propric,ncq; impropricfidciconimillariafubfti 
tutionc,cii dirctf^a fubftiiurio haix-at rationccontra- 
rictariscfi obliquaLli hijrcs.ffladTrcbcl.crgo in cafii 
noftro non laluatur difpi)litio,immo rcmancrinuti- 
lis.& licct qn non vaict od ago vt ago, valcat vi valere 
p6t: tfi hicrcgiilanon proccdir, qnconrrario modo 
valcrcpoteft.Lnon codicilli].C.dctclla.&Lli qiiisaeo 
re.C.defidcicd.f'cddircdba& obliquano funtduldc 
fpccici.fcd liabcnt rationccotrarictatis. d.Lli h^rcs.cr 
go linovalctpupiliaris lubfto vtpupillaris, ncq; vale 
rc pot vt fideic6inillarix& hinc cft 9>vcrba di rccta nd 

impro- 
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improprumr, vt cfHcianE obliqua. Lfi rcnitis Icgacus. 

lcTuus alienus.fr.cie Icg.j. vbi ctu fuiore libcrtacis 
vcrba diredba no ipropriatur vt ad:us valcac: ij;it mul- 
to minusdcnt im^pri.iri , vbi ccilat fauor libcrtatis. 

Sccunda cll opi nio iiipcriori cocraria, <f in vim fi- 
deicominTi talis uibfticucio no valcat: ^iu opinioncm 
tenccglin j.cxtranco, Infb.dcpupil.lubllicquam fc- 
quuci hicnuic Imola in dcRainucius, in maccria co- . 
pendioCc,&ind.l.Cecurio,lo.And.inc.ripatcr,rupcr 
gl.magna, in Noucl.dc tcAam.in cf.Raph.Cum.in d.l. 
verbis ciuilib.Matthcf not.fuo. i ^^.Si vidctur cflc dc 
intencionc Baldi in confi. 17 1. vol. i. qui Dodlorcs cx 
duobus,ali)somilIis,moucncur. 

Pnmo pcr tcx. iu ilLvcrbis ciudibus, vbi liicit tcx- 
ms.tVcf bis ciuilibus fubftitutionc pod 1 ^.annii arta 
tis fruftrafiericonucnic.ricrgo ficri non potpoftde- 
cimumquarcu annu lubfticutio, no valcbitin vimfi- 
<lcic6miiri,alias fi valerer.non cllct vcru quotl frullra 
ficrccHuictextui rcfpodctur, q> loquicur in fubllicu- 
«ioncfa(5apupillo,quadccaufavalaicaprincipioiu 
Tcdircd:o,& idco poft dccimuquarciiannu annullat, 
Sc no valcc iurc fidcic6i'ninl.& fi dixcrisqJ iftc incclle 
Ausnocftadmittcduscxduobiis.&primo, quiacft 
•ncclic<3:usdiuinatmus,cu noapparctin hocccxcu,q> 
fucric fatfla pupillo fubfto : fcdo quia cllcc incdledus 
Jcindubitabili in fiue tcx. li ibi ptip^liaris clFcc impu- 
fceri facla,cu no ellct dubiii qao<I lubilirucus non ad- 
initccrctur,vtcoh{res,&ideo vc fit dcdubitabili.dcc 
intcUigi qd ibi fubftitutio fucric faCla maiori , & vlq; 
ad ccrtu tps. Rfidccur,quod intdilcctus no cll d iuina- 
tiuus,vcllieftdiuinaciuus, cftcclbmniarc, quodibi 
copcndiofa fubfto fucric facla raaiori, cu dchoc nul- 
lu verbu in eo tcxtu.& idco cii ibi fubfticucio polTit cf 
fe.qd fadla impubcri & pubcri fucric, no eft ob ambi 
guicacc fiicicda vis in co ccxcu, ncc fi ipubcris ibi fub- 
116 fada fuic, ccxcus in finc rcmanct indubitabilis,^.a 
fticncfadia vcrbisciuilibus fubfticucio, quxpoft 14. 
annu non valccdubitacuran fubfticucus, vccoharrcs 
adicdus admirtatur , ad hoc vc fdcc in ^artclocu ha- 
bcat tcftatoris volijtas.& lurifcofultus rndcndo dicic, 
9» n6,cu potius cflec cocra ccftatoris volutacc,q. voluit 
ad hrdc cocu dcucnirc, & i cius dcfcdii ad fublbtutii. 

Secundo Sc vltim6 alijs omiifis.moucntur pcr tot, 
in l.fi fcruuslegatus. $.fi fi:ruus alicnus. ftMclcc.j. vbi 
dicittcxtus, 9>fi tcftacor reliquic libcrtatcm dirc\fia 
feruo alicno , non valct neque iure dircdo, ncq; iurc 
fidcc6milTi.&fich.ibcs cc)itu,q>difpoUcioiprincipio 
oullafauorclibcrcacis, non crahicurad fidciconiillar 
ria : ergo mulco minus crahi dcbct fauorc fublloiiis . 

Huic ccxtui omilFis mulcis Dodoru riifionibus,rc» 
fpodccur, q»ibi tellacordircc^iolibcrtatcdcditfcruo 
alicno,&demiJ alccri illu lcruum Icgauit: vndc illada 
tio libercati$,qu.e non poc volcrc diredo, non p6t in 
fidcic6millaria cranfirc pp prouifionc faila i celUto- 
rc.qui alccri fcruu lcgauic vt in fimili nocat Bar.in l.li 
bcrtis.$.Ludus.tf.dcannuis lega. vbi inquit, q>liceclc 
gacu ad ccrcu vfum rclidu, non poflic locii habcre eo 
modo,quo ccftatordifpoiuit, dcbcatin aliu vfum c5- 
ucrci.I.lcgacii.tr.dcadjTiin.re.ad ciuicpcrcin.cn iftaco 
Qcrfio ficri no p6r, qii alitcr dc lcgato teftator difpo- 
fuir.& hinc eft q> illc feruus alicnus, cui diredo libcr- 
W data fuic.li altcn u6 fuillcc icgatus,iurc fidciconir 



mifli hbercaccconfequucusfiiiirccvthabecurinLge»' 
ncraliccr.$.fi lcruo pignoraco.frdc fidcic.liber.& ii di 
xcris,q> illud ibi fauorc Iibertaiiscontra regulas iuris 
iiitroduclu fliir, vt l tcrminis & fpecificcdicit ibi tex- 
tiis: ergo illud tjd ibi difponitur, n6 dct crahi in confe 
qucntia ad alias difpolicioncs, & fic ad fubftitutionc, 
arg.I.quo<I vcro, &I.in ijs.f!]dcIcgib.Rcfp6deo,^ id, 
quod incroducicurLbcrcacisfuuorc, vcfcilicccvcrba 
dircda ad obUqua crahantur, rcpcricur de bcnignica 
ta ccia in fubihcucionc introductii,vrin tcrminis pro 
batur in d.l.Sc5Uola.&fic no cft vcru.qiiod in conlo- 
quctiatrahaturadlubllicutionc.itc d.^.li lcruusaiie- 
nus,rcfp6dcas, prout rndct Soc in d I.Ccncurio,in fi. 

Ex prxdidis pacccqj prima & coisper ccx.in d-I.Scc 
uola,cft magis vcra,& cu ca cgo pcrtranlco, qua com 
probo hac racione. Qn fumiis in actibus i voluncacc 
vniusdcpcndccibus, &licin vlcimis voluncacibus, & 
no agicur dc cocali dilpoficionc, fcd dc parcc:tiic fi no 
valctaduseo modo, quo :^icur , valcceo modo quo 
p6t.l.Sc?uoL-i. Ifjd Treb.I.hliusfamilias. J.vrquis ua:- 
rcdc.ftidcIcg.j.d.I.vcrbisciuilib.&probaturccinL2. 
in vcrCvbi aticCc6mun.dc lcga.& rd eft caufa huma 
Dicaiis.nevoliicasmoriccis rcprobcrurv&hfceftcois 
coclufio. prout ca fcqui tur Bar. & ibi cu ocs c6itcr Cc- 
quucur,in l.).$.fi quis itxii.dc vcrb.obL fcd nos in qo- 
nc noftra l(H]uiinu;; in adhi ^ voluntate vnius.& fic ce 
liacoris dcpcdcnce, & fic in ccfto: & non agimus de co 
tali ccft6 fcu difpoficionc,feddcpartc,quia loquimur 
indircdafubfticucione.Ergofi diithdire^ fubftd 
no valcc iure diredo, & fic eo raodo, quo agicun dec 
valcrc co modo, quo poc , videlicec iurc fidcic6raii11. 
Ncc obftat id, qd in ccrtio fundamenco fupra diccba- 
mus, dicH rcgula no habcrc locii, qii cocrario modo 
valercpocl.non codiciIIij.C.dc ccfta.quia d.Lno codi 
cillij,ptocedit in cocili difpoficionc quo in cafu fi no 
valcc aclus eo modo,quo agicur,n6 cc valcc co moilo, 
quo p6c& racio diucrficacis inccr cocu & partc cft fm 
DoCtquia vbi agicur dc cocali difpofitionc cft ncccllc 
quo<i hat trafitus indiucrfam fpccic&difpofitionc: 
113 fi non valcc tcftffi,vc tcftm.fcd vt codici!liis,fic cra- 
ficusdcvnatotaliiiifpoficioncin alia, &icaIoquicur 
ccxJnd.l.non codiciIJ(j.qux ratio ccllat in parcc,quia 
fi fubfto direda fa<fb in ceft6 coucrcacur in fidcicom 
miilaria rcmancc cri idc ccftm.& noii fit trahtus in di- 
ucriam fpcde, cij ainbo finc fuccics fubliicu tionis. & 
ica cft condudcdu, prouc c6cludunc cc Corn.in conl^ 
307.nu ^.voI.j.& Darcho. Soc. inconf <74.vol.4.&in 

S conl'. I i.vol. i .nu. 1 6. fqu; codufio proccdir cc fi fiac 
nuiori fcu cxcranco,proucocs fupradicti l^oc. rcncr, 
& eft raagis c5is opinio, prout actcliacur Cor. & Soc. 
in anccdidis coniilijs,Pau.dc Caft. in coi'^ t o.vifb fa- 
do&dubijs,hb.j.&inconf I i.Iib.i. Alcx.inc6f8i. 
in prin.voL i.Card. Pan<.inc6f 9 j. nu.9.voLi.& Ay- 
mon Crau.in conliL j 0 5. quz condufio tanco inagis 
proccdic, quando in ccftamcco fuic appolicadaufiila 
codicilLiris, prour^rzfati Dodorcscicunc, &vltra 
eos cradicFrancil. Cur.iun.inconl.i ^p.fubnum.ij. 

p Dubitat,tin fupradiclacoclufio ^ccilar.qn pupil 
laris fubfto fic maiori exprcfsc, vc piica ll filuis dcccllc 
ricinpupillarixcacc? &in hacq6nc licccduxfint Do 
^orii opin.cn illa cft vcra opinio, q? non proccdac, & 
Ck nu vaieac in vim fidcicomini.i^ opinionc ccnent 

R 5 Ruin. 
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Ruin.CuiI.c1c Cun.Bar.Pau.dc Caft.A: Alcx.in tll.vcr 
bisciuilibus, Soci.in dl.Ccncurio> infi.&ibi Ang.Jt: 
Imolx&:Imobinl.i.&:inl.j.ff!dcvulg.&pupil.rubft. 
tcin c Rainutius , cxtradc tcfta. Hoc clt.lmoLi tcnct 
hancopinioncni,quanclotcftatorputabatfiliumim- 
pubcrcm.& moucntur ifti liac rationc. 

Pupillarisfubftitutioaducnictcpubcrtacccxpirar, 
& vltra non durat, crgo ^ pubcrtatc non potcft incipe 
re.conrc<]ucntiaprobaturinl.vfumrru(^um ,cij mo- 
riar.fi.dc vruf.lcg.&l.Titiocii morictur.fi!dcvlurr.& 
qucmad.quis vtat. Huic rationi rcfpodctur quod tcx. 
incLl.Titiocummorictur , loqnitur quadoconditio 
confirrrur in tcmpus pofHbilc rationc pcribnar, quia 
confirrcbaiur ibi in tcmpus mortis futur5,qu.T cueni 
re potcrat: at nos loquimur in cafu,quando conditio 
confcrtur in tcmpus impofTibilc rationc pcrfon*, cui 
fatffci fuit fubftitutio.quia nopotcratin pupillari ^ta- 
Ccdcccdcrccum cllctmaior, &idcodidb conditio, 
eanquaimponTibilis dcprarfcnnrcijdhir &:n6vitiac 
adum.l.fi M^uia inaccr.Cdchxr.inlUt.&Lcum talc. 
f.f>cn.frdccondit.&dcmonft. Vcnim animaducrca- 
tur,quodcxtlLTiciocummoriccur, clicicur concla- 
(io.q» a<fhls non poccft incipcrc, vndc dcbcc finirc illo 
tcmporc.quo indpic,& ficciim vfusfrudus mortc fi- 
niatur, illo tcmporc non poteft incipcrctfic cft in ca- 
fu noftro , quia pupillaris (ubftitutio aducnicntcpu- 
bcrrate cxpirat, crgo illo tcraporc non potcft indpc- 
rc. & li dixcris,qu6d cft vcrum, q» non potcft incipcre 
illafubfticutio invim pupilbris , fcd valct invimfi- 
dcicomiilarixfubftttuiionis: quiacuiprincipioilla 
pupillaris inuahda dicatur, dcbct fubftincri in vim fi- 
deicomiflarii, nc tcftatoris voluntas fruftratoria rcd 
datur.Rcfpondctur,q> cum hxc fubftitutio fucrit fst- 
Aafubillacondicionc,fidccciTcrit in pupillari xtatc, 
&fic fubconditioncimpoftibili, iUacondiciono rcii 
dtur,fcd adlus vitiatur. l. feruo manumillo.ffldc cod. 
indcb.&liadhucdixcns,q>c6ditio im^wftibilis vitiat 
adum,qti tcftatorput.ibatpoflibilcm,& itaproccdit 
tcx.in d.l.lcruo inanumillo.&proptcrca fi tcftator pu 
tabac filiii impubcrcm, &ideo coditioncm poflTibilc, 
qua: tfi crat inipoflibilis, vitiatur fubftitutio, <j) fccus 
cft,qti tcftator llii-bar illum cllc pubcrc,& hac dccau 
fa condirionc im[>ofnbiicm , quia tunc reijdtur con- 
ditio&non vitiaturadlus.d.LfiMfuiamatcr. Rcfpo- 
dctur, q>hrcc6clulioproccdit, qri reic^lacoditionc 
impoflibili difpofitio tcftat oris,&ficflibft6 rcmanct 
in cadc Ipcdc.in qua fiiit fx£bi i tcflatorc, & ita jpcc- 
dit tex.in d.l.fi M^uia. fccus, qfi rcicdacoditionc im- 
pofTibih difpolitio tcftatoris no rcmanct t fua fpcdc, 
na tLicaAusviciacur& codicionorcijcitur, protir in 
fimili probatur cx dotf^rina Angcli in I.li patcr. C.de 
inftit.& fublhqu^ cft talis.gIona ordinaria magis coi- 
tcr approbata in d. 1. fi patcr, vult, g> hodic ii hlius cft 
inftitucuslubcoditionecafuali vcl mixt3,rcijciturco 
ditiovfq; ad lcgitimam,& valct tcftm quodolim crat 
nulIu.HfC conclufio fm Angchim procctlit.qfi rcic- 
<ka. cotii tione inftitutio rcmanct in fua fpccic, alias fe 
cus:puta fi ellcc inftiruca fiiia,fi pannis vidu.ihbus,vel 
in habitationcvtviduahabicarer, quiareicc>a condi 
rione viduitatis,n6 rcmanct rclidlii in fua fj>ccic pan- 
norii vidualiti,& idco no rcijdtur condicio,fcd tcftm 
vitiatur. fcdinqu^tftioncnoftra difjH)fitio cc(buori« 



non rcmancc in eadc ibecic pupillaris fubfticuriomsi 
fed in altcra (jicdcf.fidcicom'.T)i(Iari^ lublbcucionii: 
crgonon rcijciturcodicio, fcd viriacur(tibftiturio.fi< 
hxccondicio,fiinpupillarixtatcdccclIcric,non incll 
ex naturaadfus, cii fncrit lada pubcri & non impube 
ri.&cft conihiiointrinfcc.i,& non cxtrinlcca, & idcO 
hxcdilpolitio cft coiuhcionahs, &proptcrca vitiat 
fubftiturioncm , quodcgohacaliarationecoprobo. 

10 Diljjofitiotxicftatoreladtafubc6dirioncim|H)flj 
bili dc f ado, vitiat diipolitionc.Lcii hxrcs.$.).ft'i(c fta 
tulibcr. & non fit intct ptctatioalio modo (j^cxprcllb 
ad hoc vt di(|>ofirio valc-at.l.vxor patrui. C.cIclcg.Lcjd 
in rcru.Ji.j.ft.dc lcg.j.nam hcct ibi lcgatuni fit iiiucilc, 
tii non fi t i Icgc intcrprctario, vt proprictas rclidf a vi- 
dcatur,lcdj>oriuslcgatuoi cxpartcinutilc rcdditur. 
fcdinqoncnfalubito fiiit f.ida(ubc6ditioncimpof 
fibihdcfacto,(jafiiitfat^maiori, (i in pupillari (ta- 
ic deccftcrit: crgo vitiat hanc fubftuurione, & no pot 
ficri inccrprcracio , vt aUo mo ij cxprcllo, & (ic in vini 
fidcicominiflarix ('ubftincacur.& li dixcri>',c)) qri h.TC 
iubftitutio ftiic favf a maiori 1 4. annorum, &minori 
annorii ij.tuncilia verba, fi inpupillariztarcdcccf^ 
lcrit,dtbcnt falceimptopric intclligi, ii dccclltTirin- 
fra ij anniijCumahqFilic^t impriipri(^vlq;ad illud 
tcpusdicarur impubcs,&poftcapubcs, vt clfcalusif» 
Lcii filio,in pcn.rcli>on(o.n.delcg. j.Riidctur, c}< licet 
pubcrtas ahqfichcarur v(cv, ad i^.annii , non tnlcge 
caucum rcpcritur,^ pupilLiris artas vfquead illtid rpt 
cxccch pofut.vt vf ^bari in l.pupillus. ri!dc vcrb. fign. 

1 1 H.TCc6clu(iodcclaraturn6proccdcrcprimo,-fqn 
cfTei^us (ubftitutionis fonaret in fidcicumiiTaria fub- 
ftifuiionc: nam tuncdi^a fubllituiioticct fub rbis 
pupillaris ltibfticutionisconccpta(iiccit,valct m vim 
ndcic6miflarijr.& ratio eft, quia magis actcndi dcbet 
cffcChis fublUturionu , cjualcs (int l'm rciv, , 
quamfonu$verboru,qf»cftc<flus rcpti ' • /i 
vno,inprinc.frioca.LLucius.H.dcpo;i ■ tV.de 
prjrfcrip.vcrb,& Bar.inLcocem.$.qui inaunios. A'.iie 
publican.& ita tcnct Ayinon Crau.in conli.) 05. 

1 1 Secund6&vhim<)(icclaraturn6proccdcre,t^)ua- 
do in tcllamcnto tcllator .ippofuillct cianltibm codi 
albrcm,feuclaufulam,oin:>i mcliori modo:nam tuc 
di<ia lubftiturio valet & fubftinetur in vim fidcicom 
milH, Aymon Crau. in d.confi. j o j.in finc. 

SFMMjtKlVM. 

1 TMpllIaris fnbfiUutlo fieri nonfHttefl recafurom pottfi* 

temalterius.cum eins decUratione^num.j, 

2 InleUedusad l.z. f. nepotib.ff.de vulg. &pupil.fubfl. 

C A P. XI. 

i Vartiim quxfitu principalccft, fvt is,cui 
t fir pupillaris , no lit rccailirus in pcaccra 
I alccrius, &idcoad validicacc pupillaris 

i lublfirurionisdcfidcratur, g.ncpus, cui 

fHbft6fic,ii6ticrcc.ifurusin potcft.iccpacris. icacencc 
fiar.incLLz.cuqiiotranleuncibi Ang.Saly.Imo.Alct. 
laf Soc.Rip,& Alcia.lmo.inc.Rainurius, cxtra dctc 
ftam.Saly.in l.li tcfto.C.dc impub. &alijs (hbft.& Po- 
hcin cratftfubft.in maccria pupiLliibft. & hfc cft c6i» 
opinio,qct probari vf pcr tcx.in d.li. tn vcr.ncfwcib. 

Concra 
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Contra hanc cocm opituonem rcnct A rcr. in tU. i. 
<]ucm fequicur Fcrnanti.Valq.in cra^. dc ruccdlionu 
protfrclTu,lib.i.$.i4.num.87. qui moucntur pcr tcx. 
in d.Li. in vcriic.lccl fi cos . vbi aicitur , quod ncpoti- 
bus,quos patcr prxcedit , poc pupillariter fubHitui, (i 
ncpotcsinllitaantur (cucxh^rcdcntur.ccce quod nc- 
potcshocin calu rccafuri funtin poteilatem paths , 
& tamcn cis pupillaritcr fublbtui poccll, idcm proba 
tur in d.l.z.in §.lcd Ci extrancum. vbi ncpoti adoptiuo 
poteft pupillaricer liibihtui, liccc prarccdatur a patrc. 
Totavishuiusprarfentis conchifionis conllilitinin- 
i tellcdu d.$.nepotibus, t&idco cx mentcFcrnandi 
Va/quij ficlubcihtcr&vcrc rc(pondcas d.$. ncpoci- 
bus . Scirc cnim dcbcs,qu6d iurc Digcftorum, ncpos 
primum locum ccncns tcmporc cclUmcnti poccrar 
impuncpra:ccriri patris tcllamcnto, & licincxpugna- 
biliter ci Acbat pupillaris: vcrum li ncpos prxccdcba- 
tur a patrc, runccum primuni luus clncicDatur, prx- 
tcritusrumpcbaccclbmctum, licq; pupiUariscuanc- 
rccbac.itaprobatur in prin. Inllit.dcexnxrcdat.hbcr. 
inl.Gallus.finomnibus.tfldelib.&poftluui $.po(lhu 
inorum,lnft.dccxh.Trcd.libcr. & in l.polthumorum. 
ffdciniudo, rupto, &irritote(bm.&idcoind.$.ne- 
podbus,dicitur&probatur, quod ncpoci fuitaccm 
nabenciccmporcccllamcnci pupillaris ncri potcrat» 
ilueel1ecinlUcutu$,nuccxhxreciacu$,(iucprxccrirus: 
i*ednepoti qucm patcr pr.TCcdcbac, non alitcrquam 
fi vel inllicucus cllcc , vcl cxhxrcilacus, (ccus fi cx coco 
prxceritus, Sc hocdccon(ilio,&nondenccd1itate, 
nam multapcrtincnc adiplam pupillarcm (ubliicu- 
tioncm crcandam, vd in ciic produccndam : miilra ve 
ro percincnc ad iplius pupillaris fubdicucionis ia crca 
tx rcfolucioncm cx poll fiido impcdicdam.quod igi- 
tuc ncpos,qui a pacrc prxccduur inllituatur, lcu cxh^ 
redctur, non dl introduchim ad iplam pupillare fub- 
ftitucioncm crcand.im, nam &prxccnco in poceftacc 
cxiftcnti ficri polil-t: fcd hoc dclidcratur ad rdolutio- 
n«nip(ius pupillaris ('ub(btutioiiis impcdicndam, 
nc is ncpns prxtcnrus , (i poft (a(fbum tcftamentum , 
primum locum tcncrc incipiar,rumpat tcftamcntum 
principale, &con(a|uctcr pupillarc . & hinc e(^,quo<l 
ibi textus rarioncm prxccdcntis diCd rcddcndo , di- 
cic, quod ncpos , qui a patrc prxccditur , dcbcc infti- 
tai,fcu exlixrcdan, quia ita poft lcgcm Velldam fuc^ 
ccdcndonon rumpunc ccftaincncum: namfiprinci- 
pale tdbmcntum ruptum fit, &pupillarccuanuit. 
quadoigiturtextus dicit, nepotibus ctiam pollumus 
&ddnceps, fi quirecafurinonfuncinpacris poccfta- 
tcm, noluic figniticare quod ncccllc fic, quod ncpoci, 
cuiHtpupilbrislubftitutio, non ficin potdhtempa- 
trisrecaiurus: fcii voluit diccrcquod ncpotibus& 
<lcinceps,&fic proncpotibus acncpotibus,&ficde 
finguiis, quirccalurinonfunc in pacris poceftacem , 
polVumus pupillanccr fubfticuerc, etiam fi non infti- 
tttantur,(cu cxhxrcdcntur,('cu pr.i:tereantur, cu oliin 
dciurcDigcftorum ncpotes primum fuitacis locum 
tcncntcs potcranr prxtcriri , & fic incxpugnabiUrcr 
illis ficri potcrat pupillaris fubftitutio, quod fccus 
eratinncpotibus,qaospacerprxccdcbac; quiaii pix 
tcrici rcpcricbancurtcmporc ccftamcnti,quo cempo- 
rcprimum locnm tencrcincipicbat, vtiqucteibmcn 
tumrumpcbacur, & conicqucnccr pupillarc : &idco 



nccaleinc5ueruensfcquarur,fuicftatutum, vtifti ne^ 
poccs infticuancur,fcucxhxrcdcntur. &hoccftquod 
voluit iftc texcus lignificarc, prouccxprdicconllat cx 
ledura VL'rborum.cx quo tnccllctfhi coftac, iftud quat 
cum rcquifitum ncccftarium non eilc. fcd rctcnta c6- 
inuniopinionccxmcntcDoclorumdicas, non pro- 
ccdcreinmiliteinbonis pcrijjfiim pupillo rclidhs: 
3 &ratiocft,tquiaauusmilcs(ineiniuriafih), ncpoti 
militi tcftamcntum facercpotcft, iraprobaturin l.cii 
iilius.ft!dc ccfta.mili.& probamr ciiara hoc modo: na 
milcscfticcrcpotcft, vt fubftitutiopupillarisnon rra 
lucurad omniabona, idcftadbona ram tcftatoris, 
quim impubcris: (cdad ccrta.L(cd fi plurcs.$.ad fub- 
rtitutos.ft.dc vulg.in li nc.vndcauus milcs in co,quod 
ncpoti militi rchnquit , facerepotcrt fubftituttonera 
pupillarcm:& calis ('ubfticucio.liuc limitatc,prouc po 
tdt, fiac, non trahetur nifi ad bona ab co profcifia , vt 
d. f .fi vcro fimplicitcr fiat , (imilitcr ad ca tantum bo- 
na crahccur, ncalias oltcri fiatiniurio, argum.dJ.cu19 
fihus.& quia hoc modo aihu conleruatur, arg.l.quo- > 
tics.fr.de rcb.dub. vndc non fict iniuria filio , in cuius 
potcftatcncposimpubcs rcLafuruscrac, nampoftea 
patereialiam fubftitutionem pupillarem facercpo^ 
tericin bonisfimplicicer ifcvclaliundcproftr^lis, & 
fic ncpos illc niiles poccft deccdcrc cum duobus ccfta 
mcntis pupillanbus, vcl pro parcc ceftatu$,&pro par« 
tcintcftafus.fi patcrci tcftanicntum faccrcnolucrir, 
& fic (ubftirurio aui nunquam potcft cralii, nifi od bo 
na latum i feprofeda. atfubfticuciopacris tam ad bo 
na a fc profcdhi , quam ad bona aliundc poft morrcm 
pacris quxfico. (cd auus Paganus calc tcftatncntum fi> 
ne fiiij iniuria, in cuius potdbcc ncpos impubc:.- rcca 
furus craCjcfticcrc non poirec, quia in Pagano non r&' 
pcricur,qu6d pupillaris (ubftituiioaPaganofaifla, 
nontrahararadomnia bonatam impubeiis,quim 
tdbcoris , (cd pocius rcpcricur concrarium, vc in fine 
prin.Inftit. dc pupiLfubftit. & in d.$.ad lubftitutos. vn 
decum(*ub(hiutio abauo fadbad omnia bona im- 
pubcris trahatur,iam nulla fupcrfunt bona,in quibus 
iihus pofteapupiiiarcmfaccrcpoftit (ubftitutionem, 

1 TupilUris fubflitMtlo ,cuifit, non debet defmere effc m 

poteflate antemortemtejhttoris. cum fuis declara- 
mvtbus,num,i^. 6. 

2 TupiUaris ab initio vtiliter faSa e.xtinguitur per eman 

ctpationtrru , 

3 Tupillaris irritatur , fi fiUus cui faUa fuitper adoptiO' 

nem exeai de poteflate palrit naturalis , 
7 Tupdlaris (ubjlituiio irritata , quando rcconualefck,4m 
iure ciuiii feu iure pmtorio ut^eQo reconualefcat . 

C A P. XIL ^ 



Vintum quxfitum pri ndpalc eft, t qucxl 
is,cuifitpnpillaris(°ubftitutio, nonddl- 
natdlcin potcftacc ancc mortcm tcfta- 
coris, itatcncntHart. Alcx.Pau.dcCa(L 
Ang.Salyc.ImoL» , laf.Soci.Ripa, Alciac 
& alij Do<!lorcs communitcr in d.Li. vbi hoc rcquili- 
i .tumprobatur.&hmc infcrtur, tqud>dpupillarisab 

initio 



D.Alexandri 

initio vttlitcr faifhi cxtinguirur, fi hlius cmancipctur, 
cum pcr cmaiicipationcm cxeat dc potc{latc,ifa tcncc 
Bart. in d l.i. cjiicni ibi communi tcr fccjuuntur Alt-x. 
L'iliRipa,Soci.&: Alciat.&Polit.in traCi.rub(lit.in ma 
teria pupillahs fubttitutionis, in tertio quarnto tcrtij 
quxiiri lcptinii quifiti principalis.&probatur m \xo 
ha:rcdi.$.cumfilix.ff.dcvulj;.&pup.iSc hincctiam in- 

I fcrtur, t quod ti filius.cui pupillaris faifla cll,dctur in 
adoptioncm , itaqiii)d cxcatdcpotdlatc parris natu- 
ralis,irTitatur pupillaris, ita in d.l.i. tcncn t Bar.Alcx. 
laflSoci.Ripa , & Alciat. Sc Politus in antcdicto loco , 
& hxccd communis opinio . 

4 Hxc condullo dcclaratur primo f non proccdcre, 
quandolicctcxiucritdc p.itns potciLitc, lamcnlpcs 
cll,qu6d rcucrtatun tunc cnim ctiam intcrim node- 
finii valcrc pupillari$,prout tcncnt Bar.Alcx.Ial.Soci. 
Ripa, & AJcia.in d.l.a.& cil communis opinio,quam 
fcquitur cri.i Politus in fupradido loco . & probaiuc 
j>cr l.patcr.ffdccapt.&: pcr Llcx Cornclia.(f.dc vul^. 

j Secundo dcclaratur non proccdere,t quandofi. 
liuscxiuit dc patns potcrtate pcr dignitatcm, tunc 
enim non irritatur pupillaris <liblhturio . ik ratio cil, 
auialicerquis per dienitatcm libcrcturipatria pore 
uatcnon ramcn pcrditeam,quoad ca, qua: libi vtilia 
runt.ita probacur in f.illud , in Auth.con(titucio qux 
dedignit.&inautli.l'cdcpilcopalisdignitas.C.decpi 
rcop.& dcr. Sc ratio e(l , quia dii^nicis ntilli damnota 
dlcdcbctj.pcn.vbi Bar.fl.dc Sciiator. &idcoquando 
filiusproptcrdigniurcmcihcirur ruiiuris, intclligi- 
rurcliclui iuris, quandocftlibicummodum: nau- 
rcm cllct tibi incommodum , quod non cllct in potc- 
ftatc,didtur in potedate, glolliicll ordinaria &appro 
batain l.li cxcaura.$.Pomponius.ff.dc minor.&uccla 
rat notan tcr Bart.i n l.itcm i n potcllatcm, in ii tic.fl.de 
his,qui funt fui,vcl aliciur. fcd punillaris e(i mcrus fz 
Uor & maximum pupilli commoclnin, glof in l.cx tri- 
bus.Cdc inofl^.tcllam. 6i:in l.liilianus, & ibi Uar.flide 
«cquir.hxrctiergoquoad iltum cflcchim,cenfetur 
clTc in poteflatc, & ideo valcbit fubllitutio . & h,TC cll 
communis opinio, quam Bar. Alcx. laf Soci.Ripa, &i 
Alcia.ind. L i.tcncnt, &:Pclitusin fupradiclo loco, 
& eft veri iTi ma con d u Uo . 

6 Tcrtio &: vltimo dcclararur non proccderc, fquan 
do cmancipatus itcrum ^patrc nararaliadopratur, 
nam tuncconualcfcitpupillarisfubltitutio, Alcx.Al- 
ciar.& Ripa in cil. i. & Fcrnandus Valquius in tracbi- 
ru dc fucccinprogr^lIu,liix t ^.num. 1 09. & probl 
tur pcr d.L x.$. fcd & h cxtrancum. nam ii omnino cx- 
craneo Hcri potcfl pupilLuis, (i tamen is incidat in pa- 
tris potcrdatcm , quanto magis poreritconualcfccrc , 
cum fcmcl in potclbtc cxitknti faSti Aicric qui liccc 
emandpatus riicrit, itcrum tamcn rcadoptatus fuir. 

7 t^cdan rcconualclcat hxc pupiUaris fublliturio de 
iurcciuili,fcu dc lurc prytorio; dicas,qu6d pupillaris 
fubflitutioin cafu liloconualcfdt, fcurcnafciturde 
iurcduili,prourhjncopinioncm rcnccAlcx. nu.io. : 
Ripa,num.i7. inquintorcquilito. & Alciat.num.tt. 
in d.L& Poht.in iradLfubl>. in matcria pupillaris fub- 
ftitucionis in tcrtio qu.rlito tertij qu;fiii lcpcimiqu; 
fm principalis. & hxc c(i communis opinio,quam (c- 
quitur Fcrnandus Vafquius in tradl. dc (ijccelL pio- 
grcllu , lib. 2. $. 1 4. num. 1 1 o. lum pcr intcrucntum 



Trentacinquij 

emancipationis pupilJaris,fubt}itutio noti vidctur pc 
tire", ncquc per reucilioncm ad patriam potedaten» 
vidcmr rcnak:i:quia quod impubcs.cui fic piipilUris, 
fitinpotcrtatcpatrisvel aui naturaJis.qui pupiUari- 
ter fubftitucbacid neccflarium non cft tcmpore,qui> 
fit pupillaris,fcd tantiim tcmnorc, quo moritur tcfta 
tor.l.coha:rcdi.$.cum filix.flldc vulg. ibi,mortisquo- 
que temporc&Li.ffcd & fi cxtraneum.!i.li motio, 6c 
$.ncpotibus.$.fcdli cos, &!i.p!ancpofthumis. fiicocL 
jiamjKriftaiuraconftatpupdbiemficripolIcci, qui 
ncque crat nacus,ncquc conccptus , nequc crat vet^, 
ncqucintcrprctaiiucin potcftatcfubftitucncis, tcm- 
porc, quo hcbat: & pcr hoc pupillaris valcrc non dtli- 
ncbat.lic^t effcthi carcret, li mortis tcmporc teftato- 
risis impubcs, cuificbat.in familia tcftatoris noi» 
rcpcrirctur. & horcconclufio probatur ctiam pcr tcr. 
inLfilio.qucm patcr.tr.dchb.&pofthum.&pcr icx.ir» 
Lnon putauit. $.ti quis cmancipatum . ff.dc I>on. pofl. 
conira tabul. vbi aiunt,hunc impubcrcm , qui primo 
fiiit croandpatus, dcinde adoptatus a patrc nat urali, 
non ram translatum qiiim rcddicum vidcrirquati di- 
cat,non vidctur translatus dc famiiiain famiiian),lcti 
cx lcgis intcrpretationei patrc adopciuo vidctur nua 
quam admilliis, ficq; rc mtcgra rcdditus fuo patri na 
turali . Scd animaducrtas.quia quando re vcra pupil- 
bris fuit cxtinifla de iurcciuili, quod accidit quando 
primum pupillarisfadafuit, dcindcpatcrnamralis 
dccctru.licq-, pupillaris fuit confirmata,portca impu- 
bcsarrogatusfuit, ficq; pcr hanc capitis diniinutio- 
ncm pupillarc tcftamcnium pcrijr, ac poftrniio is im 
pubcs ab arrogaroris potcftatc libcratus fuit morte il 
liu$,vcl cnundpationcvd alia ratioiic : nam tunc ra- 
Us pupillaris, qu« pcr intcrucntuin arrogationis etu 
nucrat.pcr libcrationcm ab illa patria potcftatedein 
reauili mimmcrefurgit,quiacoiurelcmclcxtind«, 
non rcualidatur.Lc^rcra.$.tra(5bri.fi;dclcg.j.l.infcrfti 
puiantcm.$.facram.ff'.dcvcrb.oblig.&$.).Inlldc inu- 
tiLlb'pulat.led dc iurc prxtorio rcconualcfcir id tcfta- 
incntum pupillarc,.arg.l.poftliumus, in vcr.idc&cir- 
ca,iuncta glofla.rt.dc iniurto,rupto,& irrito tcftam.ai 
$.non taraen, lnftit.quib.mod.tcllam.infirmcn.&ita 
c6municertcncntglofBar.BaLAlbcr.Pct.Iac.Signor. 
num.io.& laf num. }6.& jy.inLfi arrogator . ffldfl 
adopr. & calc pnpillarc tcftamcntum etiam finc no»*g 
voluntatisdccbrationcrcconualcfcit, contral.quilif 
bcris.$.tcllamcnto.fl!dc bon.pofl Jecun.tabuL& ratio 
cft , quiapupillus non habct vcllc , ncc nollc.l.j. Cdc 
falta monctx& idco ficut cius voluntas non intcrfiiit 
inpupiUari tcftamcnto facicndo, ncc ciusvoluntas 
mutatafiutincofcftamcnto pcr intcrucntum arro- 
crationis fui: itaqucxiue volfu.asiplius rcdditusineo 
tdbimenco reuahdando dc lurc pr.rtoriopoft arrogi 
tionis illius ccflationcm non dclidcratur. quod fccus 
eftintcftamcnroprincipali, nam quifcmclfibitcfta- 
mcntum fccir, & poftca tc m arrogandum dcdit,ficq} 
id tcllamcntum iurcciuili intcrijt , quo iurc fufcitari 
non potcrt: is poftcaliccr fiii iuris cffirCius dcccdat, 
non vidcbicur ccftacus dccclTillciurc pr.utorio no ma 
gis,quim iurcduiii, nificius noua voluntasdcclara- 
toria intcrccfl«:rit:quia vt fado vcluniario fuo,qiii lo 
arrogandum pribuir, icrtamcntum pcrierat, irafa- 
do ipiius nouoxnoua volunucc opu5 cft, vt pcrcmr 

ptum 
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ptuiti frmcl tcflamcntiimrcconualcfccrcviilcatur m 
rc prartorio, &icaproce(iit(1.$.tcIlamcn(o. lcd nota, 
qu6c{quando impubes arrogatiis mortuus eft viuo 
arroparorc, nmc iubditiitio pupillaris cxtinfta no re- 
conualcrcit,& propterea lublliruius acimtttirur cx l\i 
pulatione cxprella vel tacita , & ita tcnen t communi- 
tcrDoc'lorcsantiqui& modcmi ind l.liarrogator, 
& probarur in 1 caufa cognita . ff. dc vulg. & pupil. Sc 
ibi Dudorcs communitcr . 

S y M M ^ R l F M. 

I pnp'illaris fnbHitunonis aeaticnem,neccffe efl quod 

pater fibi teflamentum fjciat . 
Z Snbflitutio pupiUaris in teflamento mperfeQo condito 

inter Itberos faila, an valeal . 
j ^cccjjorium ex principaii produSkm, rius efficacid dr 

rirtutts ejfe debct,cuius efl principale pToducens. 

C A P. XIII. 



Extum quifitum principalccfl.f qu(xi 
patcr llbi tcllamcntum l^ciar,quoad ip- 
fius pupiilaris lubfiitutionis crcaiionc 
deridcr«tur.d.l.2.$.quifquis&$.(i pniis, 
&probacurin I.j.in H.tf.cod. led liocfai- 
lit in milite.d.l. i. in verbo, quifquis , & in l.miics ita . 
£de miiit.telkm.verum iioc inceilii^icur fm dcccrmi 
nacioncm i.in fraudcm. $.(1 miies. ^de tcflani. milit. 

Circa hoc quarlitum dubitatur , t An in tcftamcn- 
to imperfoflo contiitointcrlibcros, fubftitiitio nu- 
pillaris fada tcncat? Pro cuius dubij rcfoiutione, duo 
cx mente Do(ftorum conlldcrandilunt cafus. 

Primus quorum c(l, quando aliquis de libcris fub- 
ftituicur, &in iioc cafuomilLt difputacionc conclu- 
dendum c(l,fublhtutionem pupillarem validam ede, 
Barr. Alcx.Cuman.Sod.laf iOpa,& Alciat.in d.l. i. & 
JmoiaincRainutius, innuteria pupili.aris fubllitu- 
tioni$,cxtra de teltam.& ell communis opinio,quani 
ctiam (cquitur FernandusVafquiu! in tra(ttdefuc- 
ce(T.proerclIu,iib.2.$. i4.num. i i8.&abiiacopinio< 
ne iniudicando&confulendo non clle rcccdcndiim 
affirmat Pau. dc Caflro in con f 5 5 j . & in conf 57 1. 
in i.volum. 

Quxconclulioprobatur primo pcrtcxin LPapi- 
nianus.$.(cd ncquc impubcris . S.Ac inoffltcilam. vbi 
probatur , quoii quotics pupiliaris fublhcucio impu- 
cruripoflcT, fi cam iudicarcmus tcflamcntum pupil- 
li, tunctudicari dcbectcdamctum patris&ccuntra. 
crgo nc in cafu nodro piipiiUris lubditutio irritccor, 
patris tcllamentum iudicari dcbct: & idco curo teila- 
mcntum impctfcdum interliberos fa<ftum valcac. 
Lhacconfulu(Iima.$.eximperfe(flo.C detelhim. con 
dudcdam etiam c(l valcre pupillarc fubditutionetn. 

Secundo probatur. patcr potcft facere redes ne- 
ce^Tarios fiiio, quos iple iiluisno pu(Ier.L(cd li piurcs . 
$.qu(}S po(Ium.(f.dc vulg.& pupiL &pateri(b poted, 
toiueconccrnuntip(am (ucccliioncm , ratiunc cuius 
nib(fatutiopupilIarisdiciturlilijtc(Limcn(um : ergo 
fcctiusdcbctpollc fubftitucrcin tcdamcnto impcr- 
fcdoconditointcrlibcros, cum hociimplicitcrordi 
nationcm conccnut, ratione cuius dicitur tcdamcn 



tum patris.Lpatris & filij.ff cod.Confirmarur h,rc ra- 
lio. Subftitutio pupillaris c[\ par.s & fcqucla ccllamcn 
ti patcrni.c.(i pa[cr,de tellam.in 6. crgo vti tcftamcn- 
lumpatcrnuminterlibcrosconditum valct cti.miU 
(n imj>crfcclum,iraetiadtbctvalcrcpupillaris fubfti 
tucioinco tcftamcnto fatfla: quia quodiuris eft de 
toto.quoad totum.idcm luriseftdcpartcquoad par 
tcm.Lquar dc cota.ft'.derei vcndic. im6 vcrc& realiter 
pupilLiris fublhtutio diciturpropric tcftamctum pa- 
tris,&vnicum teft.imcnnim,licct duarum caufarum. 
$.tgitur, Inftit.dcpupiL&nosfupradiximus: &idco 
cum valeat parris teftamcntum,concludendura ell 
ctiam valcrepupillarcm fubftirutioncra. 

Tcrti6 probatar. fubftitutio pupiliaris eftacccrtb- 
ria ad tcfhimentum patris principalc. Lcx pupillari.fK 
cod. crgo dcbct fcqui nanirain lui principalis.L(t ego. 
$.quod tamc per ailuuioiiem. if dcpubiic. in rcm a(fi. 
quarc (kut in illo teftamento condituintcr lii>eros 
dnotcftcsfudiciunt, ita& fiinihterin fubftitutione 
puptUari ('ufHccredebenr. 

Secundus cafus cft.quando extraneus pupillaritcr 
filio impubcri (ubftitutus c(Iet, &in hoc cafu dux 
litnt principalcs Do(fkorum opinioncs : Quarum pri- 
ma cft, quodinteftamcnto impcrfc<fto conditoin- 
tcr libcros (ubftitutio pupiljaris de extraneo fatf^a va« 
lcat.quamopinioncra tcncntAret.ind.Li.in 6. lequi 
fito , Sal>'c.& Cora£in Lli teftamcnto.Cdc impub.& 
alijs (iibftit. & PoUt.in traiftfubftnt. in matcria pupil- 
laris fubftitutionis, in quarto qu^ltco quinti requiliti 
principali$.& moucntur ifti cx pturibus. 

Prim6per tcx.inLj. f pcn. ff.dc lcgat.pra:ft.in. vbi 
in fauorcm libcrorum legata fa^la libcris confcruan- 
tur, & non faifla cxtraneis rupto rcftamcnto per con- 
trarabulas: &tamcn(iextfaneus legatarius dcbctli- 
bcris refhtuere legatum valct, quiadifpolitiodccx- 
traneo tcndit in fauorcm hbcrorura.ergo idcra dicc- 
dum cft in calu noftro, cum pupillaris (ubilitutio fa- 
uorcm & honorcm pupilU concernatJ.Iulianus. S.Ac 
acquir.hxrcd. qui iionor&fauor eftin confidcraticH 
nc,&non cmolumcntum,quod cxtraneo acquiritur. 
HuicindiicihonirefiMjndctur, nam tcxtusiftcloqui- 
nir, qu.indo extrancus totum libcris relbtucrc dcbct, 
& fic in totum cmolumcntum cft libcrorum, quo ca 
fuparia funtimmcdiatchbcrisrclinqucrc, vclcxtra- 
nco, quihbcrisrcftitueredcbeat: im6 (1 tcruo rclin- 
quatur,qui vnircftitucrcdcbcat, &illc non dc iure 
communf, fcd cx priuilcgio vcnirc poflit , perindc cft 
ac (1 immcdiatc illi rclinqucrctur, tcxtus cft notabilis 
in I.auix$.Titio.fF.dccondit.& dcmonft fcdlccuscft 
in ca(u no^h^o , quia commodum & cmolumentum 
non cft liberorum , fcd lubftitutorum cxtrancorum , 
& idco non tcnet dcvnocafuadaltcrum illatio. LPa- 
pinianuscxuli. (Tdcminor. Nccobftatqitod attcndi 
dcbcat aii honordcbctur, &noncuiemolumcntum 
aquiritur: quiahocproccdit, quandofumusinLcgis 
di(politione, & non quando funnis in tcftatoris ordi- 
natione,nam tunc non cui honor dcbccur,it)(pici[ur, 
fedcui emolumcntum acquiritur. itadeclatat Bar.in 
d.$.pcn. Ergocumnos loquamurdctcftatorisordi- 
nacionc&(u(po(itionc,noncui honor dcbccur, fcd 
cui cmolumcntumacquiritur, inipici dcbcc 
j Secund6 moucntur. f AcceJlbrium cx principali 

produdum 
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produdum vcl dcriiutum,illius cfficacix, virtutis,<5i 
natunr dlir dchei , cu lus clt principalc produccns lcu 
dcriuans . cacccfibrium , dc rcg.iur. in 6- UccSc Ca- 
gnoLin l cum principalis . ffAc rej;.iur. lcd pupilUris 
(ublHtutio cft accdlbrium inlluutioiii filij, cum lUi 
accedat, &dlaccd!brium tdUmcntoprincipali.l.cx 
principali.ft'.cod. crgo (brtitur naiuram inliitutionis 
&tcftamcnti: &idcoviiinfhtutioreu tcfUiticntura 
interliberos condirum , ctiam fi fit impcrfcdum va- 
ler, ita ctiam valcre dcbct pupillaris fublliiutio in co 
tcftamcnto impcrfcdto condito intcr hbcrosiav^a. 
Huic rationi rcfpondctur, qubd fupeiior rcgub iion 
proccdir, quado difpoiitio fcda in principali cft con- 
ira iuris communis difpofitioncm, quia tunc no por- 
rigituradacccftbnum voluntarium, Dcc.inotransla 
to, col. i.inprimalcdura, cxiradcconftit.qutmfc- 
quitur Cagn.in d.Lcum principalis . Sc hinc cll, qubd 
difpofitum indotc, non ccnicturdifpulitu inbonis 
paraphcrnalib. l.li cgo. $.dotis. ft.dciurcdot. Icd nos 
lumus in difpolltioncprinci{>ali contra tus c6c , cum 
£iaorehbcrorum teftamentum impcrfcdum lublli- 
neatur, &accdlbrium &fic fubftitutio pupill.iris cft 
voluntana& non ncccflaria: crgo diipolitum in prin 
cipali & fic in tcftamcio impcrtc^o inrcr libcros con 
dito , non habct locura in kiblliiuiionc pupillari ac- 
cdlbria, inqua cxtrancusfubftitutus fuir. 

Terti6& vltimbahjsomilljs, moucntur pcr tcx.in 
l.hacconfuIti(nma. §.cx impcrfctito. C dc tcitam. illii 
hoc modo induccndo. ibi dicitur , qubd rclidum cx- 
traneisfadumaccrcfcithbcris, &ficrdidb annulla- 
tioeoincafuin fauorcmlibcrorum inducirur: mo- 
doHc, lipupillarisfubnitucio dc cxtranco fack non 
valeret,vtiquc ea, quac in fauorcm funt introduda in 
odium rctorquctur, cum pupillaris fubftitutio lli mc 
ruspupiIhfauor.d.l.Iulianus. tcd hoc diccrcdUal- 
fum. l.quod fauore . ffdc lcgtb. crgo falfum cft ctiatn 
dicere, pupillarcm fublliturioncm non valcre viriu- 
tc d.$.cjiimpcrfcClo. Huicindutttionipollijmusfaci, 
litcr /ic rdpondcrc: licctcnim dicf us J.tauore hbcro- 
rum fi(fhis lit.tamcn fauoriUc, circa pupjlli commo 
dumvcrtatur: quodpatct, qui.iilla inftitutio dccx- 
Kanco fiicla curruic , & libcns accrcfdt . tcd fccus cft; 
in cafu noftro, quia hcct tiibftimtio pupillaris pupilli 
fir honor.tamcn commodum eftlubftituti,& non pu 
pilli:& idco non pupillu$,fcd cxtrancus eft in coniidc 
rationc,cum limusintdbtorisdilpotitione, inqua. 
cui commodum & cmolumccum .icquintur , & non 
cui honor dcbccur, mipicicnduraclt, Dart.indJ. 
pcn.lT de lcgar.prittin. 

Et cum fupcrior fipinio ncc lcge, ncc raiionc pro-. 
fectur,cui commodc rctjjondcri non potTmidco .altc- 
ra cft opinio liipcriori contraria,(ciliccr,quod tubfti- 
tutiopupillaiis dc cxtranco tacfa in tcftamentoim« 
perfc^o inter libcros condito non rcncat. & hac opi- 
nionem tcncnt Bart. Alc-x. Cuman. laf. Alciar.S"oci.& 
Rjpa,hcct fub uliquali diftincf iunc,in d.L2.. ImoU in 
c.Rainucius,cxtra dc ieftam.Iat!ind.$xKtmperfecio, 
Pau.dc Caft.inconf j jj. &inconf 37 i.in i,vol.& 
cftcoinmunisopinio, quam (cquitur f crnand.Vafq, 
jntracf.dcfuccdrproQrdlii, hb.a.f i^.num.i 18. & 
luoucntur itti ex plurilnis. 
r[iiub.Daiio lututucftmsruspupilufauor, ilcut 
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datiopupilUrisrubfticutionis , Dart.inL;.$.tin. fTccd. 
crgovudanocutocis escranci fada pupillo in tcfta- 
mcntoimpcrfcclonon valet,Dar.in Lqui apatrcftide 
conlirman. tuto. ita ctiam pupillaris fubllitutio de 
cxtranco pupiUo fada valcrc non dcbct. Huic rationt 
rcfpondetur. nam ideo non valct datio tutons cxtra- 
neiin tcftamcntoimpcrfcclo, quiaotlicium rutoris 
cftonus & incommodum , cum ipfc dedolo &Uta 
culpa tcneaiur.I.t.Carbit.tutc. glof.m prin. in vcriic; 
itcminuito, Inftit. dctutcL&priuiicgium filiorutn 
ad onus , damnum , & incommodum cxtrancorum 
cxtcndi nodcbct.Limpubcri . ft.de adminift.tut.Lncc 
auus. Cdc cmancipat.Iibcr. L 1. f li qiiis i PrincipcHI 
ncquid in loco publico . & Lli cum ab ha:rcdc. tf. ad 
TrcbcLlcd hxc ratio in pupillari fubftituiionc ccnat* 
quiapcrcam ncmini titonus, d.imnum, fcu inconi- 
modum, immo pcnitus (inc dubio commodum.Llu- 
hanus. tLdcacquir.Iurrcd. & gloLm l.cx tribus . Cde 
inofHctdbim. cr^o dcdationc tutoris .id pupilLirem 
i'ubftitutioncm,irUrio ticri non dcbct, arg.Lnaturah- 
tcr.$.nihilcoramunc. if dc acquir.potL 

bccundb moucntur.Subftiturio pupillarisdicitar 
fih) tclbmcntum.Lpatris&iili].t!^dcvulg.&pupiLcr- 
govtitihusharrcdcmcxtrancum inftitucre nonpoC* 
lccira ncquc patcr.f U-c argumantatio nullius cft mo 
incnii, pcr l.l'apinianus.$.lcd ncqucimpnbcris. fr.de 
inotfic. tdiam.voi dicitur,qubd patcr iublbtucns pu- 
piilo,potcft pupilli matrcm cxhfrcdarc:& tamcn ipfe 
pupillus non pollcr, (i clfct maior & facnct tcft.imca 
niiu . Itcm }K)tcftpatcr fubftituerctihopupilloillos, 
quosiplcpupillusnonpoftctinftitucrc.l.fcd&ii plu- 
rcs.i).quos polliim.ftidc \'ulg.& pupiL & fic patct , bo- 
nam non dic hanc argumcntationcm : tihus non pot^ 
ict.crgo ncqucpatcr.cum patcr fiiccre po(Titid,quo<l 
fihus non pollct, vt pa tct cx luprodidis . 

Tcrtib & vltimb alijs omitUs mouctur. TciUmcn- 
tum impcrfcdhim intcrlibcros condirum,quoadcx- 
irancosnon valct.&cxco, quoad cxtrancos,nccciui 
hs, nccctiam naturalisobligatiooritur.Lltacconful. 
tiflima.§.cx iinpclfoHo. Cdc tcftamen. vbi habctur , 
quod li intcr Itbcros cttrancus miiccatur, cunc quod 
iih cxcraneo rch(!>um fijir, libcrisaccrctdc: accrclc©. 
rc auicm libcris non polTct , nili excraneo nullo iure, 
ncqucciuili, ncqucnaturah dcbcrcrur , glolla com- 
muni:cr approbata ibi, tccundum Uf poll aIios,in Ltt 
duo prroni.ttdc iurciur.cftq; communisopinio Do 
dorum in Lhuiufmodi.fii Tirio,& in I.planc.$.li con 
iundim. ft.dclcg.i. iiigiturtdhmcntumintcrlibe- 
ros impcrfedum.quo ad ca, qux cxtrancis rchnquu- 
tiir, impcrfcdinimum rcputatur: crgo pupilUrisia 
pcrlbnacxcrand nonvalet. Confirmatur harc rario. 
Primb, qiiUhcctpupillans fubftitutio iithonor pu- 
pilh,camen non iplcpupillus.fcd cxtraiicus,cui com- 
moduin rehnquiturdfinconlideranoiiccum (imus 
in rdbtorisdifpo(itionc, Rar.ind.L^$.tin.ft'.dcIcgac. 
prarftan. Sccundb, quiapupilUrisfubftitutiohabita 
contidcrationcadellcnnam, quiddicatem, fbrinam, 
&vaIidiutcm,diciturpatris&nonfihj ccftamentum 
& vnicum, ita probarur in L 2.$.prius. H'.codcn). & in 
$.igirur,Inftit.cod.&nosfuprailiximiis,& hoc fiin- 
damcntum cftrcalc. 

£go ciun hacpoftcriori opinionc pcr traieo,quam 

probo 
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probohacnttione.PupilLirisriibHituciotacicani vtil- 
earcmcontincrcciicicur.dLiam hociurc.ft'.cod.& 
. rquamuis.Cclcimpub.&:alijsrub(lic. modo/ic. Auc 

Iiaccr habct mulcos libcros , aiic vcro habec illum t'o- 
um,cui pupillarem rablhtuiioncm fccit. fiprimo 
caTu loquimur , & tunc non tcncr pupillaris fubfhtu- 
tio, lumquia (ipupillus abdinuillct, (latim adcius 
portioncm admicccrctur cxcrancus ad cxclulioncin 
ahorum fracru, quod cuidcnccr cft concra d.$.cx im- 
pcrfcclo.tum ctiam.quiardicia facla cxcrancis habo> 
lurpronon fail'tii,& accrcfcunclibcri$,&lic annuliar 
tiorcUi^orum cocalu inducicurin fauorem hbcra. 
rum: crgoaconcrario,ncquodinductum cilin fauo 
rcm, in odium concraiibcrus rctorqucatur, diccndu 
cflpupiilarem fubAirutioncdccxtranco /adam non 
valcrc. Si fccundo cafu loquimur,& tunc idcm eft c6- 
cludcndum, tum quia non pupiilus, (cd cxrroncus c(l 
inconfidcrationc: &tctlamencum patris&pupill.i- 
rc, vnicumpatris dicitur teftamcnium: tum ctiam 
quia,(i pupiUaris valcrer, cii in fc coiincat tacitam vul 
earcm.eucnircpnllct, vtll impubcsabftinerct, tunc 
iubftitutus h^rcditarcm tcftatoris cx vulgari tacita ca 
pcrcr, idquc cx tcftamcto minus folcmni contra om- 
nia iara,quz proptcr cuitandas failitatcs magnam 
folcnnitarcm in tcftamcntisdcfidcrant. L(in. Cdcfi- 
cleicommill.$.hn. In;br.dc(idcicommill." h.-crcd. Nec 
ad rcm pcrrinct , quod Ripa dicat , qu6d in talicafu 
fub pupillari non contineatur tacira vulgaris, quia id 
eftnimisnouum, nimisfulpcClum, &nullibiproba- 
tur : & ideo cum lex non dicat,neque etiam nos dicc- 
redcbcraus. J.confidercmus, Autn.dctricn.&fcmiC 
natn excepcio (innac rcgulam in cafibus no cxccptua- 
tts.Lnam qaod liquide . $.fi cui pcnus. (f.dc pcnu lcga- 
ta.fcd nos nabemus vniucrfalcni rcgulam , quod non 
rcfcrc, vcrum quis non fecerit tcllamcntum, aut vcro 
fcccritjfcd minus folemne, vtin prin.Inftic.de harrcd. 
quiintcft.in vcrbo.no iurc, &Lj.fr.dciniufto,rupto, 
&irrito tcftam.&abluc rcgula excipiuntur iolum 
libcri tcftatoris, & non ctiam cxtranei.d.$.cx imperfe 
£ko . crgo extranci remanct fub rcgula ncgatiua quod 
ex indc capcre nihil poilunt . 

1 TupiUaris fubflitutiocuific, requiritur quod inftitua- 

tur ,feu exhtredetur , 

2 Tupillaris fubfliiutio, an irriletur rupto teflamettto per 

contratabnUs . 

3 Tupdlaris fubflitutio, an irritetur ft aliquo cafu contra- 

tabuhtiorefiindit teflamentum de iure cluili . 

4 Datio coberedis exrranei rupta ^Jr inefficax effeSa per 

contratabuhs,non toUit exiflentiam fuitatis . 

5 Tupillaris fubflituiio , an irritetur rupto teSlnmento per 

quereUm^. 

6 Tuptllaris fubflitutio,an hodie hnpuberi exbsredato fie 

ri p'(fit. 

7 Exhftrt dari nemo fthe caufa potefl . 

t Q^ando in teflamentoiufla caufa exhnredationis non 
inleritur, lc/lamentum ipfo iurerflnuUum^, 

9 THp!ll.ir:s fublliiutio, /ada fiiiomalamente exh^re, 
dtto, ralet. 

loTupiUsrem fubflhutionem, anpojfit facerepater tur, 
pisperjona. 



1 1 Tupi!Jjrisfub(liiutio,anc6firuetiir perauth.ex caufa , 
Cdeliberis pr^teru. rupto tcflamcntoex caufa pra^ 
teritionis , Jfeu exhxreiUticnis.cum fuis decUratio. 
mbus,nu. 1 2.«Jr i J.dr ccncluftonibus,nu. 1 4.»^ 1 6. 

I J Ter auth. ex caufa, non confcruantu r legata filio pra. 
terito faHa . 

1 7 VupiUjris fiibflitutio , hodie per auum nepoti prxterit» 

ex filio emancipato, ficripotefl. 

1 8 TupiUaris fkbflitut'io,adhoc vt Valeat,neceffe efl qudd 

bxreditasadeatur. 

C A P. XII IL 

I p^^^CJ Eptimumquxfitiiprincipalccft, tquid 
is, cui (it pupillaris, lit inftinitus, vcl esu 
^Kr^^m hxrcdacus: (ccusfiprxtcnrus.&hocea 
t^j§^Sl f ^cionc cft introduclum, nc fi principa* 
letcftamcntum rumpatar,&pupiilare 
corruat.d.Li.$.fcd/i cos,&ibi Bar.&comunitcrDo- 
dkorcs . Scd ad hoc vt omnium corum, qux cara hic, 
quam abbi pcr Doifborcs dicuntur, vcra habcatur ro- 
folutio, nonnull.T rciblucnda: (tincqu.Tftiones. 

i Primo iraqucquf ritur, f an rupco ccftamcnco pcr 
concratabulas,irrireturpupiUarisfubftiiutio? Etcoa 
clufiuc proccdcndodicas,pupillarcm fubftitutioncrt» 
nonirricari,prouc cenenc Bar.Bal.Pau.dc Caft.Imola, 
Ang. Arct. Salyc Raphacl Cuman. Alcx. laf &cf tcri 
communircr iii Lcx duobus . $.fin. ff.dc vulg. &pupiL 
Bar.& Ripa in d.L 1. filcod.gloCVighus & A rct.in J.Ii- 
beris,Inftit.dcpupiL glof Fabcr,Bellonus,&Ozcrius 
in f.quarationc, Inftic.dcpupiL&hanccommunein 
opinioncm clTc firmat Acofta in LGallus . $.& quid li 
tancum,pag. i iz. fEdelibcr.&pofthum.& proba- 
tur in d.Lex diiobus.$.fin.& racio cft, tum quia pcr bo 
norum poftedioncm concracabulas conicruantur ca» 
qua'libcris vtiha funt {qualia funtportio hxrcdirati» 
& lcgara)vt pcr totum.ff.dclcgacprf ftan.& ideo cum 
pupiUaris pupiUi vtiliratcm contincar, gloLin Lex tri- 
bus, &ibiomncs.CdcinofKc.tcftam. fimilitcrcon- 
fcruabitur pupiUaris, qui libcris vtilis eft,tum ctiam 
quia bonorum podcflio contraubulas cft dc iurc pr^ 
torio.$.cnunapato, Inftit.decxha:rcd.liber.qui pr3> 
tor qucmadmodum non facit hxrcdcm, ira non facic 
defincrc.$.quos autcm,Inftit.dcbon.po(T.'&idcopro- 
pofitum Prxtoris, qui dat bonorum pofleflionccon» 
trarabuLis,non cft rcfcindere funditus vircs tcftame» 
ti,immo prartor hoc non potdb & idco quia vircs te- 
ftamcntinon rcfcinduntur, manetfubfticutiopupil- 
laris, qu.-cl'ufHcit, quod tcftamentum patcrnumdc 
iurc ciuili valeat, liccr non valcac de iurc prxrorio , 
arg.Lfi fihus,quiparri. fLcod. coniuntlla.Lnamncc 
croancipanis.frdcleg.;. & hoccft, quod voluicdiccrc 
glof^in d.$.qua rarionc, dum racion^ huius didbi rcd- 
dens dicir,quia per bonorum poilcfnoncm conrraca- 
bulas non de viribus ccftamenci, (cd dciuribus pacris 
&filij agicur, prouc probatur in Lfiho.$.j. ff dcinofT. 
tcftain. nara bonorum uollcfllo concracabulasdatuc 
coipfo ,qu6dquiscftfilius, vclpaccr:ncc cnimper 
eam pcciiur ceftamencum irricari , & ideo bonorum 
pollcdio datur,fiuefitadita h.-crcdiras,fiueno.Lillud, 
in prin-fTdc bonor.po(rcdIcontrarabuL& ttadcclarac 
fiart.in d.LiUud , in princ. & in Lhlio.$.). ff.dc inofiic. 

telUm. 
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tenam. &: hoc procedir non folum.quanHo filius pra:- 
terims contratabuLt tcltamccum , lcd ctiam quando 
pupillusinlbtut-jsbeneiiciocmadpati prztcriticon 
tratabulat, nam & hoc ctiam cafu pupillaris fubftitu- 
lio non irritatur,prout probatur in ii contra tabu 
las.fr.de vulg.&pupil. &ibi Bar.BaL Alcx.Ian& c^tcri 
Doilorcscommunitcr pcr cum tcx. hanc lcntcntiam 
rciiuuntur.Nccobdat tcx.ini.filium.$.omnibu$.f!.dc 
lcgat.prxftan.vbi probatur quod pupillonon conlcr- 
uantur lcgata.ii inif itutus bcncficio prxteriti contra- 
tabulat tellamcntum , tjuiadiifcictiacft intcrcalum 
&calum, nam pupillus non poiefl tcdari cum autho- 
ritatc turoris , & idco non potdt tcftamcntum ctiam 
fibi fadum i patre per bonorum polU-irioncm cotra 
tabulas rcuocarc, arg.$.poftcriorc , Inllit. quib.mod. 
tcltam.infirmcn. Si hxc cft ratio, quarc pcr con tra ta- 
bulas nonannullaturpupillarisfuDllitutio : quod fc- 
cus cft quantum ad amifllioncni Icgatorum , quia tu- 
tor potcft rcpudiando prxiudicarc . ad pupillum . 
Cdc author.tutor. 

Scdiuxtafupradicla quarrimr, fan fiatiquo cafu 
contrarabulano rcfcindat teftamcntumdciurcciui- 
li,qu(x{ cft qu.ando datur filio rmandpato prztcrito, 
hxrcditate nondum adira, iuxta ca , qu.T iubcntur in 
Lvtlibcris.C dccollat. «Sc in l.illud.f^!dcbonor.poircC 
contra rabul. an runcirritctur pupilbris fubftitutio i 
£t brcuitcr&concluliuc proccdcndodicas, pupilla- 
rcm fubftitutioncni in tali cafu non irritari, Bjl.!Ang. 
Raph.Alcx.& laf in d.Lcx duobus. f fin. Fabcr &BcI- 
lon.in$.quarationc,Inftir.dcpupil. & Arct.in$.libe^ 
ris,Inftic.cod.& rario cft, qu ia cxiftcntia fuitatis cft de 
iurc I i.tabulanim, Alcx.inl.infuis.ffdclib.&pofth. 
Scd bonorum poftcfTio contra rabulas cft dc iurc pr.E 
torio,nccpotcft toUcrc cflcdius rcfultantescxnudo 
nominc iurrcdis, glof & Doft.in d.f .fin.& in L a.$.in« 
terdum.vcrlic.crgo.ff cod.Ergo non tollitquin durct 
confirmatiotabu]arumpti|ifllarium, qu.r refultat cx 
nudo nomine hiercdis , pcr L& fi line . $.lcd quod Pa- 
pinianus. ffdc minor. Ncc verum cft , bonorum pol^ 
icilioncm contra tabubs in hoc cafu rumpcrc tcfhi- 
tncntum dc iurc ciiiili , immo talis caf us non repcri- 
tur, vt habctur pcr notata in 1. 1. C.dc bonor. polIcfTT 
conrra tabul.& ptobatur in Lftlium. fi.dc bonjpollclH 
cotratab. & hinc eft, q> propter bonorii poflcfTionem 
pciitam , lia-rrs fcriptus non impcdiniradirc.l.is qui 
in potcftatc.in vcrfic.fcd li lciiptusadicrit.fi.dclcgat. 
prxftan. &l.virilis.$.fiadicrit.cod.tit.&hxceftcom- 
munisopinio, fecundum Dcc.ind.Lvclibcris,nu.i i. 
I^ec oblHcfidixcriscum Bartolo inL&fi coutrata- 
fculas , in fi. fTdc vulg.& pupil. qui contrarium tcnet, 
quod immo hocincifu irntatur piipillarislubftim- 
do hac rationc: quiaproptcr hxrcditatcm non adi- 
tamcorruit tcftamcntum principale, &idco pupilla^ 
r is fubft i tu tio ir ri ta t u r. 1. 1 .$.adco . ff.cod. & cu m hac 
opinionc Barioli fimplicitcr trafit Salycin d.Lcx duo- 
bus.$.fin.quia rcfpondctur. Contraiabulatio non it- 
rcindittcftamcntum dciurcciuili, &non impcdir, 
quinhxrcs inftiruriis harcdiratcmadircnonpofrit, 
vt fupra diximus, & idco rationc bonorum poilcdio» 
niscontra iabubs,cum non rcfdndatur tcftamcrum, 
pon irritatur pupilbris lubftitutio : fed fi hxtes infti- 
turus non adic bzrcdiuiem , tunc fccundum coio» 
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munes tratiitioncs cxiftcntia fuitatisconfirmat tabii- 
las pupillarcs.Lfi filins,qui patri,& ibi Doiflorcs com- 
munitcr.ffdc vulg.&pupil.quod proceilit,etiam li fit 
4 datus cohxrcs cxtraneus , f quia datio coi«rcdi$ ex- 
tranci rupta & inclTicax cftc-da pcr cotra tabulas non 
loUitcxiftcntiamfuitaris, CaLind.l.cxduobus.$.fin. 
&ibiAng. Arct.in$.libcris, Inftit. depupil. Pau.d* 
CaftroinLcum hatrcditatc. ff^ deacquir. hxrcd.&tn 
(imili idcm notat BaLin l.fi matcr. $.;. fT. cod. & Soci. 
inL). fubnum.47.cod.t1t &Fernandus Valquiusin 
tradtdcfuccclLcrcat.lib.j.$.ii.num.94.& ratioeft, 
quia non prxftat impcdimcntum , quod de iure non 
(ortitur ctfciluin.c.non prxfrac, dc rcg.iur.lib.tf. (cd 
circa hoc eft animaducrtcndum,qu6d pcr dationcm 
coii.rrcdit extranci, ctiam fi incfficax rcddatur, tolla- 
turcxiftcntiafuiiaris, tcncnt loan.dclmob, Alcx.& 
Lif^ind.l.cxduobus.$.fin. Ang.inl.l*apinianus,$.quar 
ta fi.dcinofr.teftam. Bal.in l.quidamclogio,num.i 5. 
Cdciurcdchbcr. Alcx. in l.fi fratris. Cdciuredclib. 
Raphacl Cuman.in l.fi filiiis, qui patri.f!'.cod. & l.-il.in 
l.fi filius hxrcs. ff.de libcr.&pofthum. &cum hac vl- 
tifnaopinionccgopcrtranfco pcr rationes,quasad- 
duxiinmatcriavulgaris fubftimtionis: &proptcrca 
quandodatur cohxrcs cxtrancus,& proptcradiuo- 
ncm no faihmcorruit tcflamcntum principlc,con- 
dudcndum cft, quo<i criam irriictiir pupilbris fubfU 
tuiio , & in hoc cafu proccdit conclulio Bartoli. 
f Secund6quj:ri(ur, fan rupto tclhmcntopcrque 
rclam .pupillarisfubftirurioirritctur? Etcon(.luUu^ 
proccdcndoexmcntc Dodorum dicas, quodqiian- 
dotcftamcntum pcr querelam rumpitiu intotum, 
tu nc irri tamr & co rr u i c pupillari s fii bfti lu t io: 1 cctis H 
propartcrumpatur. itadicunt Bar.&Ripa ind.Li. 
Bart.BaLAng.Arct.Alex.& Iafind.l.cxduobus.$. fin. 
Bar.Bal.& Pau.de Caftro in LPapinianus. f.f"cd ncquc 
impubcris.ff.dc inoff tcftam. FaDcr,Bcllonus,& Oze- 
riusin $.quarationc, lnftit.dcpupil.& Arct.in J.libc- 
ris, lnftit.cod.& probaturin d.LPapinianu$.$.fcd nc- 
qucimpubcris.&ratiocft, quiapcrqucrcbm, qua: 
dldciure ciuili , tollitur tcftamcntum, quod clide 
iurcciuili: ideodcfidt nomcn h.wdis cxprimore- 
ft.imcnto , quo dcficiente corruit pupillaris fubftitu- 
tio.d. $.libcris . & idco eft , quod dicit tcxtus in Lfilio. 
$. j.£ dc inoftic.tcfbm . quod i n querela agi t u r de viri- 
bustcft.imcnri:&lic cuni in qiicrcb pctatur tefta- 
mcntum irritari tanquam dcmcntis, non mirum cft, 
fi eo irriro,corruit pupillaris fubftitutio.cLLi.$.adeo. 
ff eod. & ratio , quarc tcftamcntum pcr qucrclam pro 
parte& in lotum rumpi poflit , fcd pcr cotra tabuus, 
velperiusdiccndinullum non pouit rumpi nili in 
tocum,cft ifia, quia quando filius cft cxhxredatus te- 
ftamcntum valct, & cft ritc faClum , tamcn inoflicio- 
fe patcr gcffir . quatcnus crgo contra olBcium pie- 
tatisfa<f^umcft, eatenuscxpugnamr: fcdquandoefl 

fir.rtcritus,quocafii compctit,vcl ius diccndi nul- 
um, vclcontra tabubs, cuncexpugnatur rcftameoti 
ratione formx non feruat.T. Lintcr Cftera . ff dc libcr. 
&pofthum.quxformanonpotcft conccmerc tcfta- 
mcntum proparrc, fcd in totum . 

Tcrtioquirimr, an hodic impubcri cxhxredaio 
6 pupilbri$lubrtitutioficripoflit,fcumcxtctIuftini*» 
mlmperatoriscoftitutio vctantis impubcrcm pofl« 

cxlizrcciari. 
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cxhxredaf i. Ifi qui$ in fuo.^.lcgis . C.dc tnofrteftam. 
Prohuius dubij rcfoluuonc.cx mcncc Dociotura, 
duo runtconiidcrandicafu!;. 

Primusquorum c(k, quando pupillus non c/ldoli 
capx: Sc in hocc.ifuomilTadtfpucationcconcluden- 
dum cH I cxh.7rcdatn impubcripupillarcm fubllicu- 
tioncm ficri non poirc , & ita ccncnr Guil.Oldr.0arr. 
Alcx. & K.ipa in cl.l.i.. ffieod. GuiLdcCun. in I. prcci- 
bus, in macrria vulgaris.C.deimpub.&aL')srubflir. 
Salyc.in l.li tcftamcnto.C.eod.glof & Dociorcs in J.j. 
& in f.non folum.lnllit.dcpupil.&racio cll.quiaim- 
pubcs doii non capax exh.Trc(lari non poicft . d.I.Il 
quis in fuo.$.lcgis.C.dcinoiHc.tdlam. &:ibigIoiIa& 
Dociorcs communiccr ita Hrnunr, gIoiIj& omncs 
iu I. } . in princtEdc iniu(lo,rupco, & irrico cdlam. in 
l.maximum vicium hn. C.dc libcr. pra:ccric.&in 
$.poilhumi, Inftit.dc cxlurrcd.libcr. & iilco cum non 
niliitnpubcri pupiIUris ficn poihctmpubcsquccx- 
kxrcdari ncqueac, (;:quicurquixi pupillaris cxh.tre- 
daco ticri non poiric.&r licet hzc racio dc iurc Codicis 
luberccaliqujicm ditHcultaccm, cum ccxcus in di.do 
$.icgis, non vidcacuromnino probarc, quodinfans 
exli.rrcdari nonpc>lTic, proutainrmanc Dec.ini.poil- 
humo.in prima leirtura, inglolia, in verbo,nomina- 
ctm . C. dc bonor. poilclilconcratabut. Porc.&Tho- 
biasNoniusin ciidoj.po.lhumi , Inllit.decxhfrcd. 
liber.& Fernandus Vafquius in tracbica dc fucccf^ 
iionum progrcliii , hb. i. $. 1 4 numero 1 16. ramcn 
dc iurc Auchcnticorum nulUm pacitur di/Hculta- 
cem , cum ncmo linc cauia cxhxrcdari podic : f nam 
nonlicccparcncibusaliqucni cxlibcrts cxha-rcdarc, 
siU is proDccur ini;ratus , & ipfas ingraticudinis caii- 
Cis noraixutim inlcrancparcnccs ccliamcnco, authcn. 
Hon licet . C. dc libcr. prxtcric. & $.aliud quoque ca- 
piculum, cum$$.fcqucn. Authcn.vt cumdcappcllat. 
Cvjgnoicitur.cumergoinfans ciufas illjs ingratitu- 
«iints enumcratas iii didlo $. aliud quoquc capitu- 
luni, committerc non polTit, fcquitur quod ncquc 
ctiam poilic exh^rcd.iri. & hxc eft coromunis opinio, 
<]uam lcq:iuncur Dodores tam in dttflo f.poflhumi » 
quam in di<5ti Lmaximum vitium . & licct Fulgofius 
in didb lli quis m fuo , tcncat contrarium , quem fe- 
qirintur Alciac. lib.parcrg. 4. cap. lO.&Fcrnindus 
Va.fquiustn crada dc fucceilionum progrcilu , Itb.i. 
$. 1 4. niimero t ; o. & in tradlatu conrroueril llluilr. 
in cap. 1 06. numcro 1 5. taincn non clidifcedcnditm 
^ iupradiota coromuni opinionc. Ncc obliant co- 
ram rationcs. 

. Primo non obflac, dum diccbat , cct tum clTcolim 
iurc Digeilorum ctiam inlpcito; non nid cx cerris 
qnibuidam cauits, ilcui htidie fihos cxhxredarc li- 
cuitlc.l.cum racio, in prin.ifdc bon.damnat. fcd ohnk 
infantcs& impubcrcsdoli nocipaces aceciampoil- 
humi cxiutrcciarip>oreranc.dJ.i. crgohodicquoque 
exhxreiiari poterunt. Quia rcfpondcmr qubd lic^t 
ohmnonniucxccrcis quibuldam caulisfilios exlix- 
cedare licucric, h.T umcncaufx eci.am potihumis& 
inipubcribus alcribi potcranr.&htnc cll qtiudahcno 
ohmodiolibcriexhxrcdai)ancur. d.l.iiquis in fuo. 
$.lc^.icrdhodiccum luliinianus rcculauericcauias 
iftas ,& iolum i4.cllc volucrir.d.$.ahudquoqueca- 
pitulunj, cum i).lcquca. & hx cauik infaacibus doii 



non capacibus & pofthumis alcribi nequeant , vt lip-'- 
pis & conforibus conliat , non poteft dici amplius m- 
fantcs & polihumos exhxrediri poile , quia iiias cau- 
ias nonpolluntcommittcrc. Nccobftat, iidtxcris» 
quodltccc luliinianusindido^. atiud quoque capi- 
tulum , dicat non liccrc parcntibus exhxrcdarclii>e- 
ros, niii duobus dcmum concurreniibus: Primo, 
quod iulia indignaiionis caiiia id fccerint: dcinde 
quod tllim cauiam nuncupatam in fuo inicrucrint 
tcliamcnto: tamcn (i de fnciocoiifrafiar,ccrtc modus 
pornx no (atis dcclaratus el\. cum crgo alccro dc duo- 
Dus modispoiTimusintcrprctationcm induccre, vcl 
quod aliicrobfcruantibus teliamcntum ab inirioiit 
ipfoiurchullum, vclquod licctab initio fubltrtat,' 
podit camcn cx poil facto qucrela propoiiu infirraa- 
ri,concIudcndum cft, hanc fccundam intcrprccauo- 
nem (umidcbcrc, ncaliiscorrigantur omncs lcges 
in cic.fTidclibcr.&pollhum. in cic.Cdcpoiihum.iix- 
rcd.inilituen.& alix innumcrabiles lcgcs . Huic con- 
8 iiderationi rcfpondco, f quod immo, quando caufa 
iulia non infcritur tcftamcnco, cunc propccr exhxrc- 
dationemnonriceiccundum formam iiliuslegis ia- 
<li:am celiimcncum eil ipfo iiire nullum, lccundum 
communes DoCiorum traditioncs, prnuc traditlaC 
in auth.cxcaufa,num. i7.C.dcIibcr.pr{tcnc.quf coa 
ctulioprobaiut cxpluribus. 

Pcimb pcr d.auth.cx caufa.pondcrando earo in ver 
bo illo, irritum e(T, quod iplu iurcintclligitur , prouc 
probatur lam virtutel.). in fine. ffdc iniulTo,rupto,&. 
irrito tcliain. quam racionc vcrbi prxfcncis cerapo- 
ris: Namquoticslcxvtirur\Trbo prxicntis tempo- 
ris,intclligitur ipib iurc, glofjn l.in criminaliJf dc iit 
rifd.om-iudic.cuin (imiL 

Scaindoprubatur, pr.xteritioiIne caufaannullat 
ipfo iurc ccllamcncum.l.).fr.dc iniuflo, rupco,& irrico 
tcllam.l.intcr c? ccra , I.fin. fTdc Iib.& pollh. &pro- 
kacurin princ. Infiic.de cxhxrccLliber.& ita tcnenr 
Paii. Alcxandcr,Corn.Curtiu5 iunior, laf & ali) com-* 
inuniicr in I.fin. Cdc bon. poflcd.contra tabul. &iix 
Llifilius, quiinpoccfLite.ffidchber.&pofihum.&in 
aucii.cx cau(a.C.dc hl>er.prxreric.(cdquando Hlius in 
poccllacccxhircdacur (inc inlcrrione caufc, clarum 
cliqu6<idicicur pr.TCcritus, ccxcus cdinLnon puca- 
uicfnon qiixuis. ft.dcbonor.pollcfrcontca tabul. & 
ell tcxtus melior de iurc in $.cadcm , In(lit.dc hxrcd. 
qiixab intclt.dcfcr. crgocxhxrcdatio (inc infcrtione 
caufr,annullat ipfo iurc tc(iamentum. 

Terti6&vlrtm6 alijsoinidis probatur,quiaatfh]S, 
qutnonicniataibrmaiuacxphcirus ftiit, ciiipfoiii- 
re nullus abUpie co quod altcr cx.tgcntibus dicat nul- 
Uim, glofin ccum dileClo,dcpr.rtcnd.& habeturin 
Lncmopote(l.fT!dcIcgat.j. &racit vulgata.Llulianus. 
£ad cxhibcn. & .i<fius fadius concra prxccpcum Icgisi 
clt ip(b iurc ntilliis I.non dubium. Cdclcgtb. (cd pro 
formatcliamcnci rcquiricur, qiirKi(ihusinlhruatur» 
icu ritcexhxrcdetur, In(lic.decxh.rrcd.hbcr.inpriiic. 
&licqu6dadticiulia caufa exhi-rcdandi, &qn6dea 
infcracur cc(iamenco. cL$. aliudqiioquc capiiulum, 
cu $$.fcq.& r.icioeii,quiapAria funcaliquid non ficTi, 
vcl non lcgicimc ficri. l.i. CdcfucceiL' cdic^o. crgo It 
fiacexh^rcdatio in tciiamcnto non iu[la,tc(im rcdtiit 
ipfo iurc auUum,quta cxli^-rcdaiio non tcncc: & (ic fic 
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tgtnconrrafermam, qui^raconrralcgis prarccpttim. 

Et rcdnindo ad qu^ftioncm principalcm> non ob- 
ftat fi fccudb dicaiur,quod poftcrior tcxaliquid noui 
induccnsadcafus fpccialcsmris vctcris cxtcndinon 
dcbct.l.(cicndum,cum ibi noutis.fr.qui fatiCcog. Ccd 
(pecialitcr fcu finpularitcr iuri vctcri coccdcbator, vt 
finc caufa infansdoli no capax ac et poitbumus cxhx 
r^dari polTct : crgo lcx poftcrior induccns non valcre 
filioru cxhxrcdarioncni,ntll adhibita&probatacau- 
(a,ad hanc infantium fcu pofthumoru cxn^cdationc 
cxtcndi non dcbct.quia rcipondctur.nccando licuiC' 
(cp.ucntibus(inccaufapupillos lcu pofthumos cxh^ 
fcdarc: contrarium cnim colhgiturcx gcncralitatc 
l.cum rario, infi.ir.dcbon.damnat.&d.si aliudquo- 
quccapitulum. non introduxit dc nouohhos cxhx- 
rcdandos cllcaim caufa, hoc cnim antiquitus rcqui- 
rcbatur: fcdvoluitingratirudiniscauiam fpcci.ilitcr 
rcftamcnio infcri & ab hxrcdc probari, & infupcr in- 
graiitudinis caufiis rccufauit. in hocaut no crat quid- 
qu.im fpccialitcr in pupiUis &pofthumis coniUtutu . 

Nccobftatdcmu, li tcrti6&vltim^dixcris,qu6d 
Tnpupillo&inpofthumocaufalcgitima rcpcrin po- 
rclt , proptcr quam optimc cxh.Trcdari pollunt , vt fi 
patcr in I*fT maicftatis crimc incidcrit:potcrit cnim 
exhaccaufaauus pupiilumac ncpotcm nafciturum 
exhxrcdarc, Alcx.& lafinauth.non liccr.C.dchbcr. 
pfztcrit. quarc ctiam hodic pofthumus & pupillus 
exh.Trcdaripotcrunt. q«iarc(pondcrur,q»nos loqui- 
mur dccapofthumi & pupilli cxhxrcdationc, qux fi 
faCla non niiflct, nafccnspofthumus, lcu pupillus te- 
ftamcntum rumpcrcnt . fcdfi prxtcrirus pofthumus 
icupupi1lus.ibauofucrit, tcftamcntum nonrumui- 
rur natiuitatcpofthumi, ncqucprxtcritioncpupilli, 
prout tradit Alciat.in d.cap. i o.in fi.crgo rario ifta ad 
tcrminos quxft Jonis noftix non pcrtinct . Quainob- 
remcgoipriori&communi opinionc nonrccodo. 

Sccunduscafus c(V,quandopupillus cftdoUcapax: 
&in hoc cafuomilla limilitcr dilputationc conclu- 
dcndum cfl, pupillarcm tubftirurioncm huicpupillo 
exhxrcdato pcr patrcm ficri poflc, & ita tcncnt GuiL 
Oldrad. Bart. Alcx. &Ripa ind.l.i.Guil.dcCun. ir> 
d.Lprcabus, & Sulycin d.l.fi tciUmento, & Bcllon.in 
princlnftit.dcpupil.lubftit.&radocft, quiapupillus 
doli capax cxhircdari potcrt,cum caufas ingratitudi- 
niscommittcrc poflit, namqui rci intellc<!ihim ha- 
bet, in nullacaufa ciiurcitur.textus eftnotabilis in 
l.cxcipiuntur.ff.ad Syllan. 

Qiixritur quarto, f an illud quod difhim eftdc 
pupiTiarifubftitutionefiUoexhxrcdato fadbi, iocum 
haocat fiuc bona mcnte , fiuc mala mcnic cxhxrede- 
tur } Etconclufiuc proccdcndocx mentc Dodiorum 
<Ucas , valcrc fubftitutioncm pupilbrcm fa£tam filio 
mala mcntc cxlu-rcdato , prout tencnt Guil.dc Cun. 
Bar.Alcx.Imoia,ljf..SalycSodJ(jpa, &ah;omncsin. 
diftcrcntcr in d l.i. & hxc cft communis & rcccpta 
omnium Scrjbcntium (cntcntia,qui' probatun quia 
licctpatcrmalamcntcfihum cxhxrcdaucrir, tamcn 
bonumconfilium profiUo capcrc prilumirur,arg. 
l.fin.C.dccurat.furia. & prohoc Facitclcganstcxtus 
inl.fi patcr.iT'.dctcftam. tutcla. vbidano tutorisan- 
null.ira fada filif cxhxrcdatx a rcrtatorc pcr iudiccm 
confirmatur . crgo patct , quod quantumcunqucpaf 
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tcr cxhxrcdando filium odio profcqaatur. Lcum qui* 
dam. ff. dcUber.&pofthum.tamcnprxfiimirurbo- 
num conlilium capcrc pro filio.Confiriuatur hxc ra- 
tio, quiafcmpcrprxfumitur tcftarorcm filium ma- 
la mcntc cxhxrctUlIc , BaL in Llibcru Ubert^]; . Cde 
oper.libcrt. Ang.in Lfi tibi. j.paCifus. fF.dcpaCl. Alcx. 
Suci. &RiiuiiuLLi.IafinLmulci non notx . f{ldc li- 
bcr.&pofthum.& Fcrnandus Vafquius in tra<ftde 
fiicccfl. progreflu , lib. i. $. 1 4. num. 131. vbi fccu»- 
dumcum , hxcvideturmagis communisopinio,U- 
cctcontrarium tcncat BarMnLvt iurifiurandi.$.li« 
bcrti. fT.dcbon.libcrt. qu.Tmagiscommuni$opinio 
probaiurpcr tcx.ind.Lmulti nonnotx. fTdc Uber.&: 
pofthum.vbidicirur , quod muUi non not.TCaufa,£c 
licnonmala mcntc cxhxrcdantur, crgo prxluppo» 
nit qu6d rcgularitcr & in dubio mala mcncc cxnxrc 
datiofiat, qutainpauds didio,mulri, vcrificatur» 
Lm ulds . fLdc ftatu homin. & hinccrt qu6d filius di- 
cituriniuriaafTci^^us, cumexhxrcdarur. I.cum qui- 
dain.Cdc lcgat.& l.P.u>inianus, in princ.ftr.de inotfic 
tcftam. nam dicicur calis cxhxrodatio ficri maLi mcn- 
te , ad hoc \t filtus a bonis pairis excludatur, & cius 
ini^ratitudo puniatur. 

"Hxcconclufioproccdit fincdifllicultate, quando 
fAio cxhxrcdato fit pupillaris f iibfticurio i patrc non 
lorurpi pcrfbna: ffcd quando fitiipatrc turpi pcrfb- 
na,an ninc tcncatpupillaris l*ubftitutio,rcs valdcda- 
biacxiftit. &idcopro vcrahuius difiicuLiris rcfolu- 
tioncdicas, duasadclIcDodiorumcpinioncs: Qua- 
rumprimaeft, pacrcmturpcm pcrfonamnon polle 
pupillaritcrlubltitucre, &itatenct Bart.indidaLlc- 
cunda, inl.cxfadto.ft; eodcm, & inLcum oportct. 
$.non autcm . C dc bonis, qux Ubcr. quam Banoli 
opinioncm ind.Li. icquirur Arct.qui ad hanc opi* 
nioncm probandam moucntur cx pluribus. 

Primo, patcrquandocft turpis petfona,nonpo- 
reft.ic1umcircafilium proprcr lcgis prohibirioncnt 
explicarcj&hocproptcr fiilpirioncm, quod bonum 
pru filioconfilium non capiai.Lficumdote. $.co au- 
tcm tempore. fl^(c lutomatrim.$.finautcm, lnftit.de. 
pupilliibftit.l.j. $.intcrdum , in vcr.vcrctur. ff^-ad lcg. 
Fatcid. & Lfin.fminorc$.C.dc fenten.palt crgo in ca- 
funoftro.cumpatcr fitturpis pcrfona , nonpotcft. 
aequccilex pcrniittit,quodponit filio pupiliaritcr 
fiibftitiicre. Muic rarioni rcf pondctur,maiorcm pro- 
politioncm proccdcrc in aClibus inter viuos , quia 
tuncrationcdubi) , ncparcrbona djnipct, lcxdcne- 
gacaCfumabcocxpUcaripolIc, quod fccuseft invl- 
nmavoluntatc.cum runc cclTct latio diiliparionis» 
fai .ilicnarionis, nam tunc patcr bona filio rcUnquit, 
&dpupillaritcr fubflituit, &fic adum pupillo fa- 
uoraoilcm explicat; intercft cnim pupiili habcrc luc- 
redcm ctiam infamcm. LP.ipinianus . $.(cd ncc impu- 
beris . ff. de inoftic tcftam. & fic diucrfaconfidcratur 
rariointcradusinter viuos&intcr vltimam volun- 
tatcm,& idco niirum non cft, fi diucrfa criara dilpo- 
fitioconfidcraridcbct, argum.Ladigcrc. $.quamuis. 
fTdc iurc patronar. 

Secundo raouentnr per rcx.in Lfcd fi vnus . $.filio- 
familias, in verfic.intcrdum.ft'.dc iniur. vbi patcr tut- 
pis pcrlona iniuriam filio fac^am rcmittcrc non po- 
tcfl: mod6fic, fiibicumnontractcturdc.Tmillionc 
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DeSubftitutionibus,Pars Sccunda. 104 



piktrimoni j, fcd tantum vtndi(5LT, vt cft in ickione in- 
luriarum, quxad mc»m\-indiclamcompccit.l.iniu- 
riarum.flr.cic iniur. locam habct dilhn^o illa, an pa- 
tcr turpi$lltpcr(ona, nccnc: multo magislocum lia- 
bchitin cafu nollro, inquodc amiiTioncpatrimonij 
trad^acur. ILvc conlidcrarioapud Doiflorcs nullius 
cft momcnri.quia non rradamus dc amillionc patri- 
monij princii^Kilitcr, lcd dc pupjllari fubditurionc, 

^uxcfr mcrus piipilli fauor.quod non proccditin 
ifporuionc d.si.H]infjmilias, in vcr.intcrdum .cum 
ihiprincipalitcrdcfili) iachjra tradctur: &aimpa- 
tcrlitnlispcrlbna, non cxtinurct filijiniuriam: & 
idcoanpatcriniuriam filiofadbm rcmirtercpofljt, 
nccnc, apud lcpc> conndcratur,an lic patcrturpis 
pcrl"ona,&liccafus funrdiucrll.idco dc vnoadaliuin 
non tcnctillatio, 3rgJ.naturalitcr.$ nihilcommunc. 
ffdcacquir.pollcll. 

TcrtibtSi vltimoalijs omiflis moucnrur.In adlibus 
iotcrviuospatri turpi crgafiliuin intcrdicitur bono- 
rum adminidracio, quia pro filio bonum conliliu ca- 
pcrcnonprxfumicur.Lfi.$.minorcs.C.dc(cnt.pair cr 
goidproccdcrc ctiamdcbctin vlcima volunutcin 
quamaius vcrtitur pcriculum: &vbi maiuscft pcri- 
culum , ibi caututs cll agcadum. cvbi pcriculum , dc 
clcdLia tf.&quod maius incafu noftro vcrtaturpcri- 
culum,probatur, quiapoilctpatcr turpis fubftitucre 
turpcm pcrfonain, quod in dubio cft prifumcdum » 
cum (cmel malusfcmpcr pr^lumatur milu 5.c.fcmcl, 
de rcg.iur.in 6.8c idco rationc turpis pcrfon.r iniidi.a- 
rumpcriculo pupillus fubiaccrer, ScCic rra^iturde 
prxiudicio pcrfonx , ac ctiam vti turpis pcrfona poC- 
fct dc facili prxiudicare pupillo.tam circa honorcm , 
quim ctrca morcs.l.fratrc$. Cdc ino/fic.tcftam. crgo 
maius vcrtirur pcriculura,cuin quando acicur dc pr^ 
iudicio pcrfonac vd honoris fai morum, dicatur ma- 
ius prxiudicium , qiiam qii agitur dc prxiudicio bo- 
norum.Lin (cruoru.trdcptr:i.& rr.idit Bar.in Lrcprc- 
hcndenda-C dc inlh & fuoll. C^tcnim & huic rationi 
rcfpondcas: namdiucrlacftratio intcr vltima volun- 
tatern,&.' acius intcr viuos, cum in a(ihbus inter viuo» 
tracteturdcamiflioncpatrimonij. atin materiano- 
ftra tradtaturdc fatiorcfilij, cfipupillarisfubrtitutio 
pupilii fauorcconccrnac, Inft dc pupiLfublt.in prin. 
Nec eft prxfumcndum, parrc rurpcm perfonara velle 
iiibllirucre rurpcin pcrfon.im: quiaaut vis qi turpiiu- 
do ifta curfu rpis murcrur.aut non:lt cencs, g> tem[»o- 
ris curfu mutctur,&: tunc non clt vcrum, q> fcmci m* 
lus fempcr prxfumatur rftalus. I.cum te.C.deprobit. 
&Lfpadonen-i.$.qiii abfolutus,& ibi Bar.tF.de Ofcuiat. 
tutuiut vis q» ciirlu tcporis no muterur, & tunc fi prf» 
fcns adus fttconrrarius aihbiis pntcriris, velpofli- 
bilc cll.quoii htcontrariiis:tunc lcmcl maltis, no fcni 
pcr pr^Htmitur m.ilits.Lcirca.ffdcprobat.& ratiocfta 
quia in hoc cafu dc pr.Ttcnco non prxfumiriir in pr.r 
lcns tcraj>us,B.v.in l.li cui.i.i)fdcm.ft".dcaccuC fcd pu 
pillaris lubltituriocftaiflus contrarius a^ibnsprxtc- 
ritis,vcl polTibilecll.qurKi lic, cumpuptllarisfubftim 
tin vcrepupilU fauotcmconccrnat: crgopatcr, licct 
tarpisfit pcrfona, non prxfitmitur fubltiriicrc tur- 
pcni pcrfonam: & hoc modo conlidcrando maius vcr 
litur pcriculum in aAibos inccr viuos , quim in vl- 
tinuvolunutc. 



Et idcocum fupcrior o^i.nnlia,necIege,nec rario» 
nc Funclcrur,ctii commodc rclpondcri no polIJt: alrc- 
ra cll opinio lupcriori conrraria.f c}> p.irer liccr rurpis 
fit pcrlona.pupillaritcr filio fubftituere poflit . & hiic 
opinioncm tciient Ang.lmola, Alex.IaLRipa, & .-ilij 
Eioi^orcs communiter iii d.l.i .Imota in c.Rainutius, 
cxcradc tdbm. Polit.in traC>.lublIit.in matcria pnj)il 
lans fubftitutionis,in qiii nto qu.xnto. Bal.in Lhuma- 
nitaris, Itibnu.f i. in wrlic.fcptimadifrerentia. C.dc 
impub.& ali js fubll.Ang.& Pau.dc Caft-in l.cum qiii- 
dam.C.dcIcgat. &Fcrnandus Vafquius in traclaru 
dcfuccclCprogrclIii, lib. i4.nuin. 
num.<7o.& eft communis opinio,quxprobatur oinir 
lisalijscxduobtis. 

Primo, Itiragcncralitcr&indiftinclcpcrmittUDt, 
patrcm pollcfiliopupillaritcrfiibftitucrc, vtpatctin 
tuto tit.ft!devulg.& pupil.&Inftit.dcpupiLfuoftit.cr- 
gogcncr.iliter&indiftin(flc funt intclltgcnda, iurta. 
Ldcprccio.fildc publicinrcm aih&I.j.f gcncralitcr. 
flldclegat.prxftan. Huicrationirclpondctur, qilicct 
iuragcncralifcr fint inteiligcnda : tamc id vcrum cft ; 
quando pcrfonx funt iubilcs. L vt gradarim.$. ied & fi 
legc.ir.dc muner. & honor.& idco cum in cafii noftra 
f>atcrnonfit h.ibilis,quiacft turpis pcrfona, &bona 
pro filio confiliumcapcrcnon pr^uimitur.d.Lfi.^.mi 
nore$.C.dcfent.pafl.' condudcndum cft iuracirca pa 
pilaris fubftitutionis matcriam loqucntia , intcibgt 
<lebcre,dummod6 patcr fit habilis & idoneus . 

Sccand6 & vlumo probatur pcr tcx.inLPapini»* 
nus-f . n.d ncq; impubcris, iun<fhi gl.ff dc i noflfitclfam. 
qui textusduphdter indudtun&primo ibi habcrur, 
q>etiamGfitturpisper(bna fubftituta. matcr cxdu- 
ditur,&n6 haltctqucrelii: cigoexhocvidcrurfcqui, 
quod ibi ptcr turpis cllet pcriona , arg.Lin arcna . C. 
Jciuofllteftam. Hxcprimaindu^io no ftringit.quia 
pater poterat turpitudincm ct manifeftam ignorarc, 
& fic pocuic dcdpi, & idco n5 tencf confcquenria, cft: 
tutpis pcrfonafubftitura, crgofubftitucspatcreft tur 
pis perfona.& cu h^cprima induclionon tcncar,pro- 
ptcreahocaliomodo inducitur:na lipatcr,qn cfttur 
pis pcrtbnapupillo fiibftitucrc prohioctur , iftud no 

{>otcft clle ex alio, nifi q> lcx fufpicarur, qj malc confu- 
crctpuptllodchxrcdc: lcdqrii.im inftituit turpcm 

{>erfonam,fumu$ in cafu claro, q> malc cofuluit pupil 
o,& tri valct vt ibi: multo iTi.igisquando fumus in du 
biojfoiaior cft probatio manifcfta,quam prxfumpra^ 
Lfi.cum gloCft'.quod met.caula . Vcrum & hxc indu- 
^iononobftat, quia iuraconcedcntia hocpcrlbnas 
honcft£,nonquxrunt vltcriusdcinftitutis fcufub- 
ftituris, cumlcxconfidatincius honcftatc: qtiodfc» 
cus cft in ttirpi pcrfbna , cum tunc cius conlilium i 
lcgc rclpuatur . & idco cum bonum confifium pro fi- 
hocapcrcnon prxfutmtur, non eftdicendum,quod 
lcxvlrcrtusnon qurrat, immolcqucntia funtinina- 
xitTU conlidcrationc . 

Exprxdidispatct vtranquc opinioncmdifpuran- 
do dcfcndi pollc . Ego verb cx mcntc Dodorum plii- 
rescnnlidcrocafits . 

Prtmus eft, qttando patcr cft it.i turpis pcrfon.i 
qub;l fibi cftinrcrdicla adminiftratio bononim lito- 
nttn: & in hoccafu condudas patrc non pollc: filio luq 
pupillo pupiilariter fubftitucrc.& ratio cft, quia non 
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poTcd fibi tcftar.".I.i$ ciii legc.ff.clc tcflam. ergo ncqiic 
piipillaritcr fubKitucrepotcrit. probarurconfcqucn 
u.i,quiapupilbris lubliicutio non potcfl ficn, niii 
fiat tcfianicnuim paternuin , vt proDatur in ia 
Ter.quiiv]uis . 

Sccunduscafuscd, c|iipatcr perdcportationcm , 
tclaliicr.uniiitpatriam}x>(c(latem, quam rcmcdio 
rcftiiuiionis rcaiperauit : & in hoc cafu concludas, 
quod patcrcumfitrurpisperfbna, pupillaritcr fublti 
lucrc non potdh &ita probaturin l.fi.Cdc fcnr.palL* 

Tcrtius & vltimuscafus cft.qri patcr eft turpis pcr- 
iona, &libi pcriudiccm nodlintcrdicla luorum bo- 
honimadminiftratio: &:in hoccafucgonon ihlcctlo 
iiCoiSi rcccpta (cribcntiuni fcntcntia, quam probo 
hacrationclllcrCiii bonorumadminiftratio non fiiit 
intcidi«iVa, poitll libncl}ari.l.iscuilcgc.fl".dctcllam. 
&c.vcriutis, cxtradcdolo&contum.&cftcomunis 
opi.fccundum lal.ir. I.is.cui.ffdc vcrb.oblig.crgopo- 
tcritctpiipillaritcr lublUtucrc. probarurconicqucn- 
tia, <]uia rd^amcntum patcrnum &pupillarc vnicum 
dicitur vcrc trftifi , lic^t lit dtiariim caii(arum.i.h.Tre- 
ditatum.J.igitur,lnft.dcpiipil.fubllif.I*r^tcrca pupil- 
laris lubfbtufiopupilli fauorcm concernit. l.li pupil- 
lus.fr.dc acq.h.Trcd.& intcrcft pupilli , liabcrc h.Trcdc 
ctiam infamcm. d.LPa|)inianus.$.(cdnecimpubcris. 
fTdc inofTtdbm. modo lic, li patcT turpis pcrfona pu 
^llariter fublUtucrcnonpolIct, vtiq;qiiod in fauore 
tiliorumpupiUi ru circtintroduciu, in illoru odium 
rctorquerctur, quiaproutdichi.-nfuit, cupupillaris 
fobftitutiopupilli f.iiiorcm conccrnat, intcrcft pupil 
li habcrclw.Tcdcm ctiam infamem: fcd confcqutns 
dicerc dl ^llim . Lquod fauorc . ft. dc II. crgo faKuin 
fcll ctinm anteccdcns, & lic quod patcr turptspcrlona 
pupillatitcrfubftitiicrcnon pollit. 

Hinc infcrtur, q> licct vfurarius manifcftus no pof 
rirpupillaritcr fubltttucrc, quia fibi di intcrdicVa Fa- 
cultas tcftaiidi.c.qiumquam.dc v(iir.in <i. & iram Ipc 
dc icnct B.il.inconl.^ i i.in 2.p.ir. &inconf.to.in }. 
par.tn (icaucritdcrdlitucdis vfuris,iuji;tadi(politio- 
n cm d c.q u 3 mqu'i, valct I u bft 1 1 u 1 1 o pcr i p 1 u m fada , 
datoq, (it turpis pcrlona.l.improbum f^nus. C.dc in- 
fiimib.&itainlpccictcnct Ripa in num.j^. 
II Quintoquxritur, f^nnipto tcftaincntocxcaufii 

Era:reritionis lcu cxharrcdationis conlcructurpupil. 
irisfubftinutopcrauth.cxc3u(a. Cdclibcr.prftcrir. 
Prorcfolutionc nuius ambigugqu^ftionisjrrcs cx mo 
te Doclorum cofidcrandi (untcalus: Qworripriinus 
cft, unpupillarisfubftitutiofh^fuit filioinfimiro, 
aliofihopr.Trerito: namtuncdiibttatur, anexcauf» 
pnrtcritionts cxpu(;nato teftamcnto,hodje tabul^ ptt 
pillarcs alioliho inflituio&darpcrauth.cxcaufa.C. 
dchb.prarrcritxofcrucntur; & in hoccaufa du.T (unc 
principalcs Dodtorii opinioncs . Quarum prima cft' , 
qi ho<lic pcr d.atiih.ex ca«fa,confcrucntiir.& hac opi- 
nioncm tcnct el Bar.lmola, Alcx.R.iyn.Bal.Raph.acl , 
laC&Pau.dcCaft.in 1 f (i. fJidc vulg. &pupiL lac.dc 
ArcOldrad.Bar.Ang.& rulg.ind.auth.cxcaii{a, BaL 
& Ang. in I.Papi nian u s . $. (cd ncquc i rnpu bcris . fTde 
inoffic. tcftam. Bar.&Imolainl.fiho. lidciniuftotc- 
ftam. Ang.in Auth.vtaimdcappi;Ilat.cogno(cit.§.fi; 
Imola in c.Rainutius,cxtra dc tcffam. Ripa in d.l, t .& 
Polit.intiad. fubftit. in niateria piipillaiis fubftitu^ 
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tionis,in verlicqaartoquarri potcft, Bal.in conf. 1 18. 
voLj. &inconf 1 1 j.vol.j. Ang.inconf 9 j. incip. Pe> 
trusdc Vrbc vctcri,&inconf 1 1 t.Ant.dc Bui. in con 
liL98.Rom.inconf i8i.&in conf^j i6.in fi. Alcx.tn 
conf 47.in i.voL&Corn.in co«(. t ^S.in ?.voL& h^ 
cftcommunis& rcccptaScribentium l'entcntia,qu« 
probaturcxplunbus. t 

PrinuN pcr tcx.in djiuth.cxcaufa.nim (ic induccn- 
do: dicittcxtusqu6dcxcaulaokh.Trcd.ttioni5vc! pri^ 
icritionis irriiumcft tdbmcnium.quantumad '.i:..i 
tutionem^c^tera nanq; firmajKrmancnt. modo (ic, 
appcllationc c^tcrorum, vcnit ciiam (iibftiturio.Lqni 
plurcs.$ fi.flldc x-ulg.&pupil. & Lnam quod. $.(i ruis 
com p(il(iis.ft'.ad Trebcl. crgo vti ctjtcra pritcr inftiiu 
tioncm hrma pcrmancnr , itactiam firma pcrmancre 
debctpupillarislablUtutio . Huicrationi rdpri:dct 
lafon diccns, quod xcrba illa funrlrnc. & incorpo- 
rcvndclumirurdidaauthcntica, cnvcrba nonrcpe- 
riuntur,& idco nondilj>oi>unt. &fidi.\criscum Alc- 
xandro, q imdillavcrbarcptTiunfurincorporr, vn- 
dcdid-a authcnticifumitur.vt p.irct in iS.li vcroconri 
gcnt,Auth.vt cum dc appcl.cognofcir.h.TCn.funt vcr 
ba fbrmalia illius rcxtus, vcl alia quxlibct capiiub lc- 
^ibus conclla nominari,caomniaiubcmusadimp1e 
ri,&c. mcdo (ic,appiIlationccapitulorum in tcP.ame 
to patris vcnii ct pupiliaris fubltmtiio. I.patris & fihj. 
(f.eoi.\. it^itumialiacapitulain tclLimcnto contcnta 
confirmantur, ttactconfirmari debet pupiJlaris (ub- 
ftitutio,& (ic idc fcnflis cft diclt autheticT, & corpo- 
ris^vndc (iiniitur. Huicindudioni rndctur,prini ') "c 
gandoquodcapitulorum appdlationc veniar [ 1- 
tarislubftiturio: nullum.n.deh'<vcrbu eftind.l.iu- 
tris & fili j . vd ("caido cx mcte Dyni, ilh verha, vcl .xlia 
qu.Tlibct capiriib.intclligeda funt dc ijs, quT potliint 
Itare (ine inftitutionc: no.iiirdcijs,qu.T.ib in(tiiutio- 
nedepcndcni,qualiscftpupillarislub(l "f . " .1 • i- 
tiata in(litutionc,nccdlccft&ip(3ni(:. 1- 
riari.& hoccoprohari potcft, tum quiad auth.tftcor 
reiSloria . &idcointcrprctandavt mini! ■ 1. 

in Lli lcriii vcftri.C.dcnoxal.nim qui.i i 
lfruattonc;quiparanturinftitnrio&(itblhtutio<i.iui 
htis.f .vctcramis. if dcmilic. td^am. tu cr quia c.wpla, 
licetrcgulam nonrdlringiiir, tri inquibustcrmi.ii» 
lcxloqiiarur.dcclarar.Ldamni infcdti, Li i.ff.dcdatn. 
infirc &idcocum dic)us<i.li vcro conttgerit ,cx quo 
fumpia eft d.aut'i.e:: caula, cxcmpl.i pnnatin cofibus, 
qui abinihtuttoncnondcpcndcnt, vt (iint lcgata, li- 
bertatcs,fidcic6mi(la,tutotudationcs,&alialimilia: 
concludcvium cft loqui in caiibus, qui .ib inftitutione 
non dq>cndiT»t. Ncc obftar (i di.\cris,d.§.fi vcr6 conti 
gcnt,loqui ctin dationibus tutorum.&idco locii ha- 
bc t etiam in cafibus , qu i ab inftitutionc dcpcndcnt , 
cum rutonim dationcslnicinftitutior.cllarc nopol^ 
linr.Lj.CdctcIfam.tutclx Rcfpondctur.q^datio tuto 
ris (cu nitcl^ablblurcloqiicndo potcft ftarc fincinlK 
nitionc, Inllit. dc Atrilianotutorc,pcrrotum. l'uU'ri- 
ttKioautpupill.irisnunqtiam.&hinccft, quod tutor 
dAtus in codicillts tcftamcnro non confirmatus,3 Pr^ 
torec6firmatur.l.j.ft'dc conhr.ru t. pupillarisaiitliib- 
rutio minimc.& hinccft, (uSftinctur rurorisdaiia 
inreftamcntominus folcmni l.^.frdcconfir.rut.noi» 
autcm lubftitutiopupilLuTS. d.Li. &luncctiaiii cft, 
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quM rutor diciis a tnacre conHrmaciir. L mulicr. iTde 
cufir.rut. fublUcucto vero pupillaris 4 macrc iadba mi- 
nimeconfirmacur.vtrupradichim fuit. ikliccxprxdi 
^isapparcr, quod facitiiis liibltinccur lurorisciatio , 
quiim pupiliaris fubdicutio , & ideo non vaJet argm . 

SecunJo probarur. Pcr d auch.cxtaitla.turclarda- 
tio contirmauir, vt patct in corporc, vnde iumirur: S£ 
hoc idco efl , quta clt pupilii fauor , crgo pari ratiunc 
cdtirmaridcbccpupiliarisrubfUcuiio, cum «Scipfa pu 
pilli fauorcm conccrnat. Hxc ratio non llringit, quia 
maior rano militat in ciationc tutcLr, quim in pupil- 
lari fubditutionc, cum tutorcciam fitcflin inhrmo 
tur , hcconHrman(ias.Liurc nutlro.$.iin.ft.c{ctcllam. 
tuccIa.quo(inoncllin pupiUari fubUicutione^cum ip 
fa noii confirmctur, Ci i principio annullccur ccftamc 
tum , vt in d.L i. probacur , & lic matur clt puptlLi ia- 
uor rcipc^u rururis, qui^m rclpcdu puptibns rubih* 
tutionis. Nccobftat fidi.\cri5,quod (ubllitutiopotcft 
ctiaravalerc,datoi]>annullccurinlhtiuio, vcin d.l.i. 
in vcrilplane probari videcur , quia rcfpondctur, tum 
qui.taprincipioibi valuitinditucio, tum criam quia 
ibi lub.Li.icair, vtoccurraturfraudib.is: &idcociK 
9ipcrcdiiilum,ii quis omttlacaufatcilamcnci.coniir- 
maturlublfaruriopupilLiris.Li.in priri. &$.z.li^liqui$ 
oiniLcau.tcliam.nam pcrcdidum liiuJ contirmacur 
iubliinirioproptcrfraudcm, quamiacic inllirutus, 
quf nailt dcbct obellc, ne cx cuipa aiicuius quis dam- 
num patiaturcoacia naturam.&contra iuris rcgu- 
las, qui; fraus ccllat in calii noiiro,cum tdlamcn ti in- 
fitmationon tiatcum fraudc , &contra reguiis iuris 
communis,lcd bcnctircxdiipofuionciuris, qu^ pcr- 
mittit, quod tiiio pr.Tterito tdiamcntum nimpaiur» 
vr patet pcr totu.tT.dc iniullo. rupto, & irrito tcllam. 

Tcrtio &vltim6aiijsomt(iisptobaturpcrd.ii.li vc 
ro cont^erit , in Auth.vt cum deappcLcognol<:it. ip- 
iiiin tcxcum inducendo in verbis iUis , Sc tanquam in 
hoc non rcfcilliiin obcincat tcilamcntum . pcr qua: 
verbaconliar.qund td^amcntum finginir valcrc. mo 
do iic: per tdVamcntum,quod lachc valct, fubHinctur 
pupillarts lUbfhcutio. Licx Cornclia. ff.dc vui(;.& pu- 
piL&i.patrein(iicuco.$.tin.ir.decapc. &polilini. ro 
uerii crgo eodcm inodo fubttinctur |>er ditlam autli. 
ex cauia.cum tdiamcntuin valcrc iin:;atur . Huic in- 
dut^iorni tdpondeo, namperd.$.li vcro contigerit, 
non pnobatar qiiod ablbiuti^ rdtimcntum diU v»- 
leat, lcd ioquitur limitatiui& rcftriCiiuc, cum dicat , 
tanquain m hocnun refdllum obtiacac tdiamctum. 
vndc cum c.Kcmola ponat lo calibus, qui abinlfatu- 
tioncnon dcpc Kicat ,indici:is calihus iilum tcxtnin 
loqui, intdhgcndumeii , arg.Ldamni iniircli.ia x.tfl 
dedamtio in/c«ilo. quod conliirnatur pcriila vrrba 
iilius textus,vci qa.riibcc alia capiculi legibus concef* 
£i nominzri . pondcranda eiiilia dtdho , aha , qux dit 
implicatiua qualitaris prarcrdcntium. Lti dona:ioni;. 
C.dchis,qa.rvi, mctulvc caulafiunt. Prxrcrc.i.cum 
altquidfpoxrhrcr pit>liibetur vcl irritatur, li polica 
adjcriatiLU: k-quitiir daulula gencralis, taJis gcncra- 
litasnonincl .tdtcca, qu-tiunt limiUa irriratis : nam 
cum aliquid prohihctur,& eius iimilc intcUigitur 
pr K : , vtnotaturin Li.C.dcvfucap.pro cmpto- 
i^ ^ htuno pupiiiaris ell limilis inliitutioni, 

quialubivituuliibaucia. pcrfuna pupiUi rcducuiuur 



ad intcUcClutn iniUtutionis . Lratione. $. ii filto . iTad 
icg.Falcid.crgo cum in d.$.li vcro contigerit, cx caula 
exn.rrcdatioiiis quantumad inflitucioncm irrirttur 
tctbmcn;um,conciudcndum dlirritari eciam fubfti 
tutionem pupiilarem, nonnbftanteclaufulagencralt 
aducrfatiu.-i,cumcan6confincat(imiha infticutiunt, 
prout cft pupiiiaris fubftitutio . quarccura pupillaris 
iubftirutio ab inlhturioncdcpcndcat, rdpcdu tublU 
lutionisteftamciitum non fingitur valcrc. 

Etcum hfcopinionulb.ncclcgc, ncc rationc pro- 
bccur, cui difputandocommudcrc(jx>ndcri non pof 
lit: idco aitera cli opinio fupcriori contraria, fcilicct 
qucKi perd.auth.excaula, fubfticutiu pupillarisnon 
confinnctur.quamopinionem tenctl>yn.ind.l.j.$.ii. 
ffide vulg. &pupiL qitcm dtt*pucando tancumibil«> 
quitur laL & ab hac opinionc non difccdi t Baldus li- 
biipii contrarius in d.auth. cxcauta, num. jo. &iti 
rubr. C.liquis omilla cau.teftam. & moucntur ilH 
cx pluribus. 

Prirao, ti cx cauta pr^tcririonis ieu cxh^rcdarionis 
irrito fadu tcftamcnto, lubftinitio pHpiilaris conlcr 
uarctur , lcqucrccurfortioris & v.xlidiori$ authoricr- 
(isdrcrdbmcntum, inquofav^a eftvitiota inftitu- 
rio,quamil!ud, in quonulia cftfaclainftiturio, cuin 
illo, in quo nulla cft facia inftitutio,non tcncat, ncq; 
pupillaris lubtUtutio fubthneattir. lcd conlcqucns di 
ccrccft falfum, quia pariafuntahquid non clic,vcl cf 
fc, & minus lcgicimc.Lquotics.fEqui l'atiftLcog.& L4. 
$.condcndatum,cum timiLft!de reiudic. ctgo falliim 
•eft ctiam antcccdcs.Huic rarioni rcfpondcnir.q» non 
«ft inconucnicns.quod pcr dautiLCx cau(a,pupillaris 
iiibihtutioconicructur, cum iliaauth. habcatfoiuin 
locum incaiibus,inquibus vitiofacfttnftitutio, &nd 
incaftbusinquibus nuliaadcft inftitucio, & licvcru 
cft forriocis& vaUdioris authoritatis in cafunoflro 
cllc tdLuncntum , in quo faftacft vitiofa inftituiio , 
uamiUud, inquonuliacft iada inftitutio .&ratio 
tftirrcnci^ cft,quia quando patcrncminem inftituir, 
tunc in fuo tcftamcto daplcx adcft vicium,vnutn prx- 
tcririonis, &altcruminihcutionis, qux inihtutioeft; 
caput & iiindamcntum tcftamcnti.fante hgredis,In- 
ftit.dclcgaf. quando vcro parcraiiqucm inthtuit, tiic 
vnumtantum vitium rcpcritur, fcilicctpr^tcritionis, 
vclexh.Trcdacioni$ iniuti^: & idco non miruin li ftci- 
Iiir; pcrlt^esfiar circahunc catum difpcntaitu, Scd 
ca non rtahaturad alrcruin calum , cum ditjvntatio 
contra regulas iuriscominunis circa vnutn vitium 
faCta, .id aitcrum \itium , icu ad pluni non trahatur , 
fiar.in l.cum propter , prriiium rcx.tl'de ieg.prxl>an. 

Secund6 mouenrur, pupiiUris tubftitutio requi- 
rittcftamrntuinpacris vaiidumpr.rcdTillc.Lt. cunl 
$.lcqucn.tl!cod.&hoc, nc li ceiiamcntumprincip.iie 
rumpacur.&pupiifarecuancfcacvt ind.Li.invcrilc. 
nam ii probatur. Scd in calu nuftro tcfiamctum iftud 
pruptcr prartcritioncm, lcu iniutlam exii.iTcdatiu* 
nem inuahdum cft, ergo inuahda cft cciam p:ipil]arii 
iubftitucio . Huic ratiuni rdjx^ndctur , quod d.l. 1. & 
principium.$.ioqucntis, non procedir, qn in p<rn,» tc- 
itatons inducicur inu.didicas tdiamcri patcrni.prout 
cliincalu nuftro, cu inualiditas inftitucionisin cctla- 
mcto patcrno lit indudla in p^na tcftatoris pi.rtercu- 
tis iihum, vt intcftatus dcccdac.d.auth. cxcauiii , rrgo 
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oon dcbct piipillari^ fubAirutio viuari , cx qua filio, 
nonautcm tcltatori rticccditur. 

Tcrtii) moucntur.fl auth.cxcauf3, cft corrcffiorio, 
crgoailpupillaremfublututioncm non cxtcnditur, 
cum in corrc(!lonjs non lit licitacxtcnlio, ctta cx ma- 
ioritate rationis. Dociiii aucii.qtias a^ioncs.Cdcla- 
crof.ccclc & tato magts non dcbct hac ficri cxtcniio, 
cum d.auih. confirmct folum canitula rcHamcnti pa- 
tcrni, & idco non cofirmat pupiJJarcm fublbtucione, 
cum lit teft m fihj, & (ie iiint diucrfa, 6c idco no tcnet 
illatio,arg.l.Papiniaiui$ cxuli.fT.dc minor.Huic ratio- 
ni rcfpondctur, quod licct in corrcdorijs non fit hci- 
Ca cxtcnfio : tamcn hoc non proccdit qn in fauorcm 
cius,in cuius fauorcm dl corrcifla lcx,exteniio fiercc , 
gl.& DodLin 1. 1. Cdc in iui voc & idco cum d.auth. . 
cx caufa.fii fada in fili) fiauorem , vt patet in corporc 
vndc fumitur d. auih. & cura pupillarts iubllicutio pu 
pilli fauorccoccrnat.l.fi pupillus.fl[dcacq.ha:rcd. con 
dudcndumcftcxtciioncmtncafu noftro pcrmilliim 
cdcnquod tuntomagisclldiccndu, nc aUasbcncficiu 
ipils nlijs conccllum , conucrtatur in eorum odium, 
(i eonim tcftamcta fubucrtaniur, contra I.quod fauo 
rcfrdcll. Nccobibr, pupillarcm fubliitutioncm pu- 
pilli tdlamcntum dici,cum rcaliicr tdlamcntum pa> 
Crisdfc filij pro vno habcatur.l.parris Sc filij.ffcod. 

Quarto & vltimo ali js omiflTis moucn tur pcr d. $.fi 
vcrocontigeritjcum dupliciter induccndo: & prirao 
d.^.loquitur in prxtcritionc paicrna ficut matcrna: 
crgo illa vcrba,\el quilibct aha capitula lcqibus con- 
cdia nominari,intclligutur dcillis capiiulis, quic pol^ 
runtvtrique conucnirc, cum dctcrminatio pluraro 
ipicics dctcrminabilia,pariformitcrdctcrminarcdc- 
beat.Uam hoc iurc.fr.dc vulg.& pupiL fcd fiiblbiutio 
pupiilans non cadit in tcftamcnto inatcrno . d.l. 2. in 
piin.&:l.limatcr.fl]cod. crgoimpoflibili crtq>illc tex 
tus loqucns in tcAamento patris & mairis in illis ver- 
bis.vd quxlibct alia capirula.pcflir iniclhpi dc pupil- 
lari (ubltiiutionc. Huicprimarinduchonirdpondc- 
cur, q>dctcrminatioplurarc(picicnsdctcrminabilia, 
pariformiter dcicriuinarc non dcbcr,qn iii conrrariii 
apparetdemcncc icgisvcl tcftacoris, proutlubaiu 
pcr Do£L in d.l.iam hoc iure . & idco cura in caiu no* 
ftroapparcat dccontiaria mcncc Icpis, non cft vcnmi 
q/ pliiiormiccrilla vcrba, vcl qiurlibccaliacapitula , 
detcrminenc in tcftamcnco paterno ni matcmo , vcl 
ccontra: nam ind.ij.confirnuturdatiotutohs, & tii 
inaicr non pottft darc tutorcm. Lmatcr. Cdc tdlam* 
cutcla.&' l.pcto.$.raatcr.ft"dc lcg.a. Ncc obftat li dixc- 
ris, quod luioramatrcdaius, aiudiccconfirmaridc* 
bcc.d.lmaccr. 6i facii ccx.in l.it pacronus.fl.dcconfir. 
Cut. &idcomater non ica prohibccuradaiionetntc- 
la;,ncuc iipupillari lubdicucioncquiarcfpondctur^ 
d.$. fi vcroconcigcric, intcUigitur dcdationc tutoris 
^ princtj)io valiila.non autcmdcdationc tutorisaiu- 
dicc cofi^rmara, oim (impir dcdarionc tutoris loqua- 
cur. crgo dcv.-ilidaipibiiireintclligicur,n.'ivcrba icm 
pcrin potiori fignificationc funtmfciligcnda. Lj. $.j. 
ff.ii agcr vcdlig. icu cmphvt.pctat. Sccundb Si vliimo 
rcipodccur, vulc diccrc tcxtus, q> quxlibcc alia capicu 
laadimplcnda lunt, vidciicct camin tcftamcntopa- 
Cerno, quam matcrno: & fic iUadicHo,parifbrroiter, 
rcipicit tam capitula dilpofiu in tcftamcto iiutccno > 
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quim patcrno : & idco dicUo ilb zqualitatc rcfpicic 
rcfpc^ capiculorum dilpoiitoru in vtroq; tcftamen 
co, nonauccmquodca,quxinvno ccftamcncofieri 
prohibcncur , ciiam in alio ficri prohibcancur , vt in- 
tucnii tcxtum fiicilis cric cognicio.Sccund6&: vltimo 
fccundumlalbncnullc icxtus induciiur invcrbisil- 
lis, &luEcquidcm dcparcntiiordinauimus tcftamea 
ns,pcr qu^ verba tcxtus dcdarar,quod i]lud,quod cft 
ftacutum tn tcftamcnto patris, vt «lon obibmtc prartc 
ritionc,aliacapituLivalcant , cxtcnditurinomnibus 
econira in tcftaincnto fihj,& tii in tdhuncnto filij no 
cadit pupiUaru iubftitutio : crgo cum .Tquiparaclo in 
omniDus cft vniformis, ilia vcrba,vcl qiiarlibct ali.t ca 
pituia, non pofluntintcUigiin ccftamcnto filij. C^cc* 
ru & hxc indudio nuUius cft momcnci,quia Ula zqui 
paratio cft rcfpcdu di(po(itorum in teftamcnto pras- 
tcr inftitutionc, & idco .rquipai atio vcriiitur in hoc : 
(|uia quemadmodu h patcr prxtcrcat, feu cxlueredec 
linccaula filium, tcftiri ouo ad inftiiutioncra non va- 
lct,hcciquoadlcgaca,fidcic6milIa, libcrtatcs, datio- 
ncstutorii, &quoadaliacapitub in ceftamcnro pa- 
tcrno difpoiica valcrc fingatur , ita ctiam fi filius pr.c- 
tcrcat vcl cxhaTcdct patrcm finc cau(a , tcftomcntum 
non valct quo.id i nfttcutioncm , Ucct quoad alia capi. 
tulain tcftamcniofilijdiljx)fita,vaicrcfingatur, &fic 
cuca hoc conliftit .i-uuiparario, & non quu<l ca > qux 
in vno tcftamcnio ncri non polliint, ctiam in aiio 
ficri prohibcantur. 

£x prxdidis patci vcranq-,opinionem difputando 
dcfcndi pollc: cgo vcto non rcccdo a pnori & coi opi 
nioncqua probo iiac rationc. Quarc (1 filij pnrtcrcan 
tur, icu ltnccaulac.\h.i'tcdcnturquantum .id inlbtu- 
tioncm irntctur tcftamcnmm.cft nelibcri falfisaccu 
(iitionibuscondcmncntur, vclaliquacircumfcriptio 
ncm in parcntum fubftancijs patiantur, tiai.licicicx. 
in $.fi autcra, in Auth.vc cuin aeappcLcognoiarur.& 
cum cdLmtc racionc lcgis , cdliii c cci.im dcbcat lcgis 
dilpoliiiu.Ladigctc.$.quamuis.fl^dc tutcpai.&c.cuni 
ocllantc, exira dcappcL idcocum lupradidbratiocef 
(ci in lcaatjSjin fidcicommillis, in hbcrtatibus^inda- 
tionibuv cutorum,& in aiijs capitulis tcftamcnti,alc- 
gc nominari concdlis, tcUametum fii mura remancc» 
prout prubat tcxjo d.$. fi vcrocotiqcrit.modo fic,oe- 
j^ah non potcft , quin pupillaris lubftirutio pcr patre 
ifl fuo td^mcnto /ada non lltdc capicuUs tdlaracti 
a lcgc pcr tcftatormi iiominari concdlis, cum piipil- 
lans fubftitutiu & patns tcrtin reaiiccr & dlcntiaUicr 
vuicum teftam cn i um dlc dicatur, prout fu pia proba 
I uimus.ci^o vti qiioadaliacapiculacdbracu, in qiu- 
bus cdlat ratio, quarc tcftra irritari dcbeat, tcftame- 
tiim finginn- valcrc, ita ctiain quo ad pupiUarcm lub- 
Aiiuiioncm ccftamcntu valcrcdcbcr,cumincacdlct 
r.itio, quarcquoadinftituiion5irritaridebcat: quix 
iicctimpubcri dcccdcnti lucccdar pupiUantcr (iibfti- 
cutus, non tn pcr hoc impubcs ab mrcftaco (ucccde* 
rcprohibctur,&licfiiUisacculacionibus non codcra- 
natur,ncq; aUquam circumlcripcionc in pacrisfub- 
ftantiapaticur. Intcntio.n.Impcratoris in d.auch.ex 
cauia, &incorporcvndcfumitur, cftirritarc oinn^ 
adu ra, pcr qucin prohibct ur iuccdlio ab lu tcftato: & 
ideocu perpupiUare (Itbftoncno proiiibcacur abin* 
ccftaco (uccduOjQa non tcftatori, fcd papiUo fucccdi- 
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ur , qno ad ipfam fubHicucioncni tcAth perindc cft, 
acfi rcfcilliiin non cHct. & pcr hanc conliiicrauoncm 
conilat,d.$.(i vcr^ contiycri r, habcrc locu criam in ca 
fibusjquiabinditutioncilcpcndcnt, &qui Ancipla 
ftarc non polliintiduxnmudu cellet ratio,quare quu- 
ad inlUtudoncm tclhu irritctur , quia k'ircdebcs,qi 
anica li Hliuspr.TCcriebacur, lcu (inccauraexhxrcda- 
bacur, annullabat inllitucio harrcdis (ctipci,& |icr co 
fcqucnsomnia lcgata&dirpofitairi tclUmentocor- 
rucbant.l.Papiiiianus.$i.(i.l?idc inotf.tclIam. quod c6« 
lidcrans lullinianus, & vidc>, q>qri lilius in poidlate 
cratprxtcricus vclcxlvrrcditus m cclUmcnto patris 
ilnc caulj,filio folu ficbat iniuria quoad inibtutionc: 
quia li lilius fuillct inilitutus , non potuiilct coqucri 
dcpatrc,idcorcriptarationc(latuit,q>qt) Bliusin po' 
tcftatc ci\ ptf ccritus vd cxh.i:rcdatus linc caula, quod 
tcliih lolum rumpatur quo ad Kiditucionc: & licin il 
lofolo, inquofaClacftmiurialilio, pcrconfcqucns 
omnia lcgaca& alu dilpolica in ccftamcnco valcnc & 
tenencquia ctiam fi tihusfuillet tnlhtutus, talia lcga 
ta & alia dilpoiita (icti pocuillcnt. & idco concludcn- 
dii ci\ illa vcrba, vd qua-hbct aha capicula, lcgib.con- 
cedanominari, cllc gcncralia,&:c6prchciidcrc ct pu- 
pillarc fublHtucionc , tu quia cu lint vcrba gcncralia, 
gencrahtcr (unt intclligcd.t.l.|.$.i;cncralitcr. fTdc lcg. 
pr^ fl.&l.dc prccio. H.dcpubl. in rcm aCHoac. tum ct 
<]uiaratio, quarccapitulacofcruari dcbcant,\-igctcc 
inpupillari lubilitutionc: &idcocum .adlic rationis 
idcntitas , pupillarislubllicuciu lub illis vcrbis cilcn- 
tialicer (eu vircuoliccicoprchcdicur.arg.l.his (olis. C. 
dc rcuocan.donac.&didio illa, alia, no d\ limihij re- 
pcciciua ibi,cu propcer fupradidam rationc,tum etia 
quia profcrtur cii rdatiuo, quis, cii dicacur tn eo tcx- 
tu,vcl qu;hbctaliacapitula.quo in cafii non cA limi- 
liii rcpctuiua.c.(i tibi ahfcnti.cVibigLdcprfbcn.in 6. 
& lic tcxtus locii habct in calibus , qui no dcpcndcnc 
ab in(titutionc:&cciam inillis,qui abiplainflitutio. 
nc dcpcdcnt, dummodo ceflct racio.quarc tcflami-tii 
iuitari no debcat , prout ccilat inpupilbrilublVinc. 

X Hzc f coodufio incdligicur primo in expretla pu- 
pillari fubfIicutionc& non in cacica vulgari, qu.c (iib 
illacontinctur , cii ipfa non cotirractur per d.auth.cx 
cau(a.iu tcnct Alcx. & laf.in d.$.fi. & Ripa in d.L i.& 
racio cfl , qma talis fubflitutio cfl fccuda inlbtutio ia 
hxreditatc patris. Lin rationc. $.quod viilgo. tl^ad lcg, 
Faiad.qua:in(litutiovitiaturpcrd.auth. excauia, cu 
pcrcipruhibcatur fucccirioabintclbito, &(icfihus 
zaiiis accuiationibus cudcmnarctur, & in patris iub- 
ibantudrcumii:ripcioncpatcretur, c6craai(po(itio- 
ncd.$.(iauccm.(cdnouq;{ccuscfI invulgari fubili- 
Uitionecxprc(Ia,prout trailit Rum. in c6C 5 i (>.n. i o. 

3 Sccunno lucc condulio intclligicur, fquando fci3 
tcrpatcr filiumprxtcrit, ("ccus fi ignorantcr. & ra- 
tioe(l,quia non cft pr,cfumcndu,tdbtorcm voluiilc 

{irxfcrrcextrancum in hxreditate pupilli (ilio.qucm 
gnorabachabcrcLcu auus. ffdccondic.&dcmon.& 
LciJ acuti(nmi.C.dc fidcic & ita tcnct Saly.in d.auth. 
es caufa,qucm fcquitur Alexjn d.$. fi.& cum ca trano 
(ltR.ipa ind.La.&eft veriffima conchilio . 

Sccundus cafus cft, qii pupillans fubllitucio facla 
fiiitfilioprartefito.&licdubitatur.an qri iilio pr^tc- 
titopupi!Lu;isrubflicutiofitpcrd.aath.cxcaufa,con* 



1 4 tcructur. f &in hocdubiodu; tunc principalcs Dt>- 
^turuopinioncs, quaru pnmaefKq» nonculirruccuc' 
qu-c opinio vidccur cilc dc intctionc Bar. tam in d.l.j*, 
$.ii.&dLa.^ ind.auth.cxcaula,&in Lcxduob. jH.ti.tK 
CO.& exprclsc ca tcncc Bal. & Ang.in d.auth.cs caufa. 
iiaLincufi 1 i8.vol.;.&incuf 1 i j.voL^.Giiido I^apx 
in cof 9t).& Ludo.Kom. in conf 5 1 ^.nu. t o.vbi Ho- 
racius Madofius in add.in htcra f,dicif, hacdlc: cocm 
opinioncm.qui Doi^orcs cx pluribus moucntur. 

1 5 Prinio, t .iuth.cx caufa. conlirriiat lcgata , fcd noa 
, eaqujrfihoprxtcrico facla (iicrunc, Iaf.ind.auch.cx 
caufa. Rom.in d.coii(.5 1 6. vbi dicit, hanc cllccumu-, 
ncm opinioncm, Bcrtran.inconli. ici.conlidcrans, 
coLi. vcrt.lcd fupcrcft vnum dubium.^vol.j.in aniiq^ 
Gozad.in conC49.circ.t primum.in &. dubio,& c(i cq 
munior opinio, fccundu Horatium Mandoiiu in ad- 
dit.adRom.ind.cont^5 i6.inlitcra cquxcondulio 
ptobaturinl.fihii. ^.omnibus. ftldc lcg. prxU.& in Lfl 
non (olus.$.|.&LqaidamTitium. tiili quis omit.cau. 
cc(lam.& ratio cfl , quia tcll m inipugnans non cll di- 
gnusex coahquidcontcqui. LPapinianus.$.incminil' 
lc.fr.dcinotii.tcilam.&l.quj:ficum, cum limilibu$.ii.. 
dc acq.hi-r.crgo did:aautli.ncq-, pupilbrcm fubtlitu 
tioncm tilio prxccrito facH colcruabit . Huic rationi 
rcfpondctur ncgandoconfcqiicncia , cum diuerta li( 
ratiointcrlcgata&pupillarcfubflitutionc: namlcga 
tarchcta prxtcrtto nonconferuantur, lumquiapct 
illadiminucrcturhorrediras icftatoris, &apphcarc- 
tur pr^ccrico, quod no vr fiiifredc mentc ccfbtoris,«j 
roccllacinpupiliari fubfl6nc , quia pcr illa tucccihJ 
pupillo & no ccfbcori.Lfcd (i plurcs. $. ad fubfUtucosi, 
tr.co.&Inl(.dcpupiLfub(l.inprin. &pcrc6fcqucs pu 
pillus nihilplus confcquicur,vcl fubdicutusdc bonis 
tcdatoris: tii ccqiua iu lcgads fumusincafu, inquo 
fihuspocdilponcrcpcr fc.vclciiauthoritatc tutoris, 
vdcuratoris. vndcpctend6id,pcrquod infirmatuc 
ccitm.pcrdit lcgatum.&ita procedic ii$. in omnibus, 
qux ratin ccllat inpupillari fublbcucionc.circaqua 
nihil pupillusdifponcrcpoccil, ncc tutorisauthori- 
tascircacam fc cxtcndic, vndc irritando tcilamcnr 
tum.pupillaris fublbtutio non irritatur . 

Sccund6 mouccur.Tcliamcntu iflud dupltci mor- 
bo laboraccrgo pupillaris tUbflitutio lublhncri noa 
debct,arg.LBali(b.fnad Trcb.probatur maior.primA 
laboracquia dcticicforma craihta in Lj.$.ti.ti".cud.vbi 
illccui fit pupilLiris,nccctIc dh^ infticua? fcu cxh?ce 
dctur.Sccudo bborat, quia cum, dcfcdu prxtcritio- 
nis tcllih viciatur.crgo & pupillarc viciari dcbcc. tLI. /. 
$.fi.&Lfcq.$.adco.Huic racioni rcfpondecur, quia lir 
cccm iftocafu duo (incdcfi:ctus, camcn in vnumre- 
incidunc, lirihcct contra formam tradicam in d. Lj. $. 
6.quz forma hodicpcr d.auth.cxcau/a,corredbcft 
&idcoctiam di(]x>(itio illuis fbtm.ccorrctbccnfe- 
iur,arg.Lathgcrc.$.quamuis.ti'.dciurcpatronat. 

Terti6mouencur.A<ftus, qui ad eum caium pcri»€ 
nita quoincipcrcnon pot, nondicitur v.dcic. L Vra- 
nius. §. lcd cum duo. fr. de fidciuilijr. fcd pupillaris 
fubditucio in quxftione noftraad cafum peruenit,-i 
quo indpcrc non p6t , quia pcrucnit ad cafuin nulli- 
tatis tcfiamenci a quo non p6c incipcrc , cii pupillaris 
fubdicutio fine ceiumento paterao non valcacd.L^. 
$.prius. f£cod.ergo pupilLiris fubllitucio in qu;(liohe 

noAra 
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noftravalcrcnopoccft. Confirniatur hxcraiio, tjuia 
cum pupillaris rublbrucio k tcAamcnto patcrno dcpe 
dcat.idco cum ab co nnn con(irmc(ur,inanis cllc lir: 
c]ntat]u^cunc|; noconlirmantur, li abaliodcpcndcr, 
iHanulnnt.l.liinrc.fi".dclcg.j.Huicrarioniitacorro- 
borat^ rclpondutur.i]» m.iior propolitio no procalit, 
qna(fiusUgibusiuu.itur, nam tuncadusdr valcrccc 
fi ad caium pcrucntat a quo nu poccH incipcrc, & ctia 
fi nonconfirmctur, luct abaliodcpcndcar.igicurcij 
in calu noHro pupillai it liibllicutio pcr d.autn.cx cau 
ia,conrcructur,prouc inlra probaiK», concludcndum 
rfhpfjm non obllanribus rc^rulis fupradichs valcrc . 

Quart6&vlcini6ali|sominismoucnnirpcrd.$.iI 
\cv6 cot iqcrit, in A m li.vt cu m dc a ppclla t.cognolci t. 
cum tnpliciicr induccndocxmcntcBaldi,&prim6 
illctcxtusloquiturdccapitulis tcOamcnti, cr^olocu 
nu habct in pupiUari fublliiutionc, cum pupillans lic 
fccundum tcilni,&caput fccundarinftitutionis.vtin 
ci.l.i.probatur.I {.rc prima indudtio non obHar, quia 
teilamctum patrts & lili j pro vno habctur. l.pains & 
filij.(}^eod. & idco tclbmcntum filijcfl vnuin dc capi 
tuiis tcnamcii patcrnt .Sccundoillc tcxtus indiicitur 
jn illis vcrbi$,caomMiaiubcmusadimplcri,&dart tl> 
lis , quibus fucrint dcrch^, & tanquam in hoc non 
rddirum obtincat tc(ith.omnia.n.ilIavcrba sutoblt- 
<]iia,&:ab rubfhtucioncdirccLun non pcrtinct . Vcrii 
tc huic indudioni rclpodctur , q* illa vcrba,ca omnia 
iubcmus adimplcri, funcimperronahccrprolaca,& 
gcncralitcrA' idco funt apta comprchcndcrc ram ca» 
qnx capiuniur pcr manii hxrcdis, quam ea,qux pro- 
priaauthoricatccapiuntur.atcenco iuaxim^,<)> ecia in 
obhquisputain lci;acis dari pollct hcciuia capicndi 
propria Juihorit.ito-I.Tifiacum tcllo.^.). tlidclcg.j.& 
tn neino ncgat etiam lcgata confirmari.limiliccr ctia 
turcl.c confitm.inmr pcr d. aurh.cxcaula,& tamcn tu 
tor adminidrac manupropnj: cigoiib vcrbacoprc- 
hcndunt ctiam ca.qiur prupria auchoritacccapiiicur. 
quod ranto magis cltdiccndu,cum ratiothwtxdilpo 
ficiunis,v(i miliratin legatis, in Hdeicommiins, inli- 
bcrtacibus & rcliquis,icae(ia militat in pupillari fub- 
flitutionc.prouc infra vidcbimtis : & idco non miru, 
iictiamdili>olifinillamiliurcdcbct, atg.La Titio.HI 
dc verb.obl.&: l.iilud.fllad lcg.Aquil. Tcrci6 6c vlcimo 
imlucifidc tcxtus: nacualiquuifpccialiterprohibcr 
Vclirritaiur , li pollcaaducriatiucfcquicur ciagcne- 
ralis, caiisgencralitas non includic ea, quo! funt limi- 
lia irri raris: nam cum oliquidprohibctur, & ci us limi 
Jcinicliigitiir prohilH;ri.i.z. 0. dc vlucap.pio cmpco- 
Te.fedpupillaris fubAicutio elliimilis inilitutioni . 
quia lubrtinitilub«luAa pcrfonapupilh rctliicuntur 
adintclicduminliicucionis.Lratioiic.f. j. bho.iTad 
leg. Faldd.crgocumind.$.li vcrocotigiffitf excaufa 
pr.rtcririonisquantum ad inltitutioncm irritccur (&. 
iUmentum: conciiidciidum etiam etk irrirari pupilla- 
rcm lublUtutioncm, non obdanteclauiULigenerah 
aducrfatiua, aim limiliainRintiioni non conrincar, 
quaiis c(l pupiilaris fubliitutio . C^tcrum & hxx vlti- 
ma Baldi conlidcrario apud mcnullo pac^o obdat, 
quia maior propoiicio pruccdit, quando lumusin 

ftrohibitionctcllatotis, &lic rcgulari: lccusvcroqn 
umusin prohibitionc leg.-ili, proucBaldus traditin 
(i.l. t. C dc vl'ucap.pro empturc&probatur in Lfi.C 



de pr5d.curial. Ub. i o. fcd prohibitio facia in d.J.H 
ro c6tigcri(,cll kgalis: crgo clauiula gcncralis aducr- 
tatiua continct cciam ca, quar limilia funt trricans & 
piohibttis.cum prohibiiio ad limilia no cxtcndatiir. 

Etcum hxcopinio nullaicgc, nccrationcprobe- 
tur, cui c6mod<!' rcipondcri non podicidcoalccracft 
opiniu fupcriori c6traria,quam cencnt Aret. AIc.y.& 
Ripa in d.Li.Imota,Kaph.Cum.& Alcx.in d.Lj.f fin. 
Piiu.dc Call.& laf m d.auth cx caufa,& Fcrnan.V.ilq. 
in trachdc luccclI^progrclIu,lib.i.$. i ^.num i ? 7-vbi 
allcrithanccllccommuncmoptnioncm.qi: ■ 
nonnuilisfundamcntis,quibus difputandi :.^.....r 
fcipondcri potcft,probari potcft his rationibus. 

i*rim6. didus Ji.li vcr6 contigcrit , dici t , q> licct ct 
caula prxtcrittonis irricctur tcll m , tamcn tcltamcn- 
lum luam obtincc firmitatc in lcgatis,in fidcicommif 
fis,in libcrcadbus, in datiunibus tutonim , & in alijs 
capttuiisalcge nominari coccHis. &ab hacrcgulage 
ncrah excipitilietextus inliiiutioncm ,cu qiiantri ad 
inlloncm irntctur tclhn. mod6 lic. E tnat 
rcgulatncalibus noncxcqnuatis.Lna.1. j . i.iui- 
dc.)i js,cui pcnus.Hide pcnu legaca.& idco cum ab ilLi 
rcgulagcncrali,&licapatris tcllo inlhcaiin loi''i cxci 
piatur, cofirmatur rcguia iliius lcgis, & ccllm quo ad 
cmnupr.rccrquamquoadinliicutioncm. igiturctia 
f upillarisfublVicutio confirmaiur, cum lit vnumdc 
capuuiis tcllam ^ii pcr tcliacorc a lege notari cocdsu. 

i)ccund6 & vitini6 probarun nam tciiamcttim fo- 
lumcxcaulapr^icritionis quoad inilitutiQncirnt.i- 
tur,nciibcriialltsaccuiationibuscondcmncntui,-.A.i 
ahquam circumfLriptionemin parftum fubilantijft- 
patiancur.quxratiocumccllctin 1. i 

miIl>s,inlibcrtatibus,indacionibu , - 

quis capicuiis tciiameciilcgenominanc6ccliis,ce(- 
laiccdtli}oliiio,&idcoinlio,. ' nMucd^luin 

obtinetceibin, icaprobacuriii , .. . ..r6laiMtli^c(i:, 
& in d.$.li autcm.& lic vides, (^m hac materia iii ipe- 
cie.ccllantcrationc, quarctcllinirritctur, c 1 
dilpoliiu), vhraquodhocgcncraiwlirdciui . 
ni.f adigerc.$.quainuis.ii.dciurcpatronac.&c.cuccl- 
(aniccxtradcappcliat. It ' ' lovricclTatin lega- 

tis,&inrciiquiscapi(uij <.;iti,ccilatctiamin 

pupiliariiubliitutioncquiapcrhoc^impubcri luC'. 
cccutpupill.ariccr iiibliitucus, impubcs ialli 

tionibusnoncondcmnatur, nccin parris ..i 

altqua circuraicripiionc paiittn^.ciinihilominusab 
intciiatopatri iucccdai, &lubfticutiis non r ? 

pupillofucccdit: ergo vii tcftaincntum co; 

quoad lcgata&qtuudrciiqita, in quibus cdlat ratio 
irritationis tclbnicti, ica ct quoad pupilLirc I ubflim- 
cioncmconlcrtiaridcbct,cum cadcratio ccllct inoo» 
& i ca ego cum hac vltima c6i opinionc pcrtranieo: 
l6 Tcr:ius&vltimuscafuscft,tquandopupillaris fa 
€ix eft exhxrcdato,& in Iioc cafu omilla diipuraiionc 
conciudaspcrd.3arhxxcauia,confaruari pupiibrem 
fublhtutionc.&hatc cilc6isopinio,i'ccundu Ripain 
d.Li.nu. ? 4.qu? coclulio probatur pcr rationes, q uas 
iupra adduxi ta in rcioiutione primi, q fccundi caius. 
Nccobllat ratio Alber.in rubr.fEdc vtili;.&pupil.qui 
concrarium tcncbat, cxhxrcdatus nou dcnct contc 
qui c6modii cx tcliamento,qucd impugnacLpoit lc« 
gaciL fr.de ijs,qiiib.vt indig. quiaretponiIcc,diucriain 

ratio.iciQ 



De Subftitutionibus , Pars Secunda. 1 07 



fationcmcfTcjntcr lcgara cVpnpilUrcni fubftirutio- 
nem, promfupradixi.&rhacalu cxmcntcRipardi- 
ucrfitacisratioconn(J>:rar!ifcbct, t]nia fuiicinnis cx- 
h.Trcthtiirri exiotoicll^nicntri inipu;Ji)arc pcrcjuc- 
rclam.ipfnmqucvnincrfilcni lia.TCtlcm cllc,tunc^fe 
ipfo Cibi dcbcn lcgata non polTimt.l.& i]ui(lcm,& l.le 
gatnm. fti ilc lcg.j. fcd l>cnc ilbi ipii pupillans fieri 
p6t;!;i vcf6«'.tj:mus,tcftamcntum noncxpugnari nirt 
jn partcttuncpiipillnris valtbit, quia (ullicit tclbmc- 
tum ir. prtevalcrc.l P.ipinianus. $. (l-d ncq; impubc- 
ris.tKdc inofli. tcfix ncc lc-gara cidi: cxha:red.ito faCla 
fubitin^tur,(]uia noni-t iaiuria Hcrico!i}rredi,li cxh^ 
rcdatus fu.i partc n.tTcditatix,Ji: lcgata colcqucrcrur . 

17 icxto&vltimo principalitcrcjuarrKur, tan auus 
poffit hodic pupillaritcr (ubilitucrc ncpoti pra;tcrito 
cs (ilio cmaciparo?& omiiri di fpu tationc Sc concluii- 
ucproccdcdodicas, ,iuum liodic ncjjoti pra-tcrito cx 
filiocmancipatopupillaritcriubrtitucrcpoiTe, prout 
tcncnt B.irto. Soci. & Ripa in d. I.i. & cll communis 
opinio,c]ur probatur. 

Primo , quia quando tc(lamJtum patris c(l niptu, 
Si fi ngitnr non riiptum, valct fuhriitucio pupillaris in 
tcrmmisauth.cx c.mCa. C.dclibcr. prxtcrit.crgo for- 
tius quando tcltm patris a principio vjlidum cxiiHt. 

Sccundo&vltnTio probatur, filiqpi-^Tcrito pupil- 
laris fublhrutio ficri no potcft, qui.i rumpitur tcfi;:n, 
vrcxd Li.huiusrci vcritasclicitur.icd hochodiccor 
rcclu clt in ncporc cx filio cmancipato, cum pr^tcriri 
poffir , xt l.-irc nabetur pcr Bart.in i.Gallu<i.$.& quid li 
tm.tr.tlc lib.& pollli, crgo corrcibo in principali mili 
tat in colequcnf ia.c.cum in cuniftis, cxtiadc clcd> I.Ti 
pupillaris cft fcqucla tcftamcnti paccrni: igitur vti no 
rumpitur tc/lm patcrnu,ita ct non rumpitur pupilla- 
ris. Nccobdatfiaim Angclo, quicontrariu tencrin 
J.).l5.fi.ff co.dixcris q> de forma pupjllaris clhq> tmpu-' 
hes inftituatur fcu cxhxrcdcrar. d l. i.crgo no feruata 
hacforma,non tencbitachis.Lcumij.fli Pr9t0r.fr.dc 
iran(act.quiarfidctur ncgaiidodc forma pupillaris 
ellc, cp impubcs inliitiiatur feu cxhrrcdctur. contra- 
rium.n.tcncc Irao.& Alcx.in d.l. i.& nos hoc vcru ellc 
fupraprobauimus.&hinc infcrtur, q» patcr porerit 
pujMllaritcrfubHitucre fili.-ibus('uisdotatis pr.Tteri< 
tis,llanre (latuto,quod filix dotarx no lucccdar, quia 
tiinc carum pr.rtcritio no vitiat tcllih.Bar.in Lfi.lS ad 
TcrtuL Alcx.in I. fili.Tdorcm. C. dc collat.Fcrnandiis 
Valquiusin tr.n2.dcfucc.crcat.li.i.f. ttf.n.^. &Alcx- 
inc6l.47.in i.voL vbi hanccllccoemopin. oJlirmar. 

18 Odbiuu&vltimri rcquilicti pnncipalc e.1, ■ff^lit 
adita ii.Trcdit.is, vt valca t lubflo pupillaris.vt in d.l. 1. 
in verf.idcoprobatur.Falljthocprini-),qiiex cxiilcn 
tii fuitaris fiiit cofirraara pujnll.irii fubfto. I.paccr , in 

t>rin.lEdc priuilcg.crcdir.Sccudo faltitin militc.l.mi- 
cs ita.$.fi. fTdc mi!.tcrta.& circa hoc rcqiiilitii quxrit 
B.ir.an aditionc fada c.\ tacita vulgari contirmctur ta 
bul^ pupillarcs?pro cuius qu^liti rclolutionc vidc ct, 
qux iuprain matcria vulgaris fubibtutionis dixi. 

S V M M ^ K l y M. 

I TuptUjris fubliltutto cuntinet tjcttam vulprem . 
3 Ptr fupiUiirem fuccfdttuT pup'iUo m ommbus bonis vn. 

iecunque qufifitis.cum fuis implutionibui & Hmi- 

$4UionU>Ms^um,i.^.$.6.& 7. 
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Efolutis omnibusquxlhonibus.qux cir- 
caquintum principalcquxlitumdiija- 
tand^ vcnicbant, immcdiaccad lcxuim 
principalc qui-iitu condcfccndo, quoH 
cil, quot & quos cflcChis pupiUaris fub- 
I (litudo habcat.& cx mentc Doclorum dicas, fq. pht- 
rcs habct cf{(:cius, Quorum primus c{l,qu6dpupilLa- 
ris coiuinct tacitani vulgarcm .hanc concluiioncm 
lacilTimc in materia vulgaris (iibllonis in principio 
diljMuaui , &idcopro rcfolucioncibi clVrcoirrcndu. 
1 Sccundus ell effcdus^f quotl pcr pupillarem fuccc 
dicur pupiUo in omnibus bonis vndccunq; quxliiis . 
Llcd (i plurcs.f.ad lubihcucos.frcoii 
j Hxcconcluiio ampliatur prinio, fvt fucccdat ctit 
in bonisalicnarispcr ipfum pupillu cfi authoritaccfl^ 
dccrcto iudias linciuflacaufa, quia (ubditutus puc 
rcuocarc illa bona alicnata, tcx.cfl: in l.j.$.("cd noniiul- 
los,in vcrf aut lublhtufuin.tf. dc tutc.& racio.dillrah. 
pcr qucm textum ita icncnt Oal.in Lntx ci, inprin.tr. 
dcadoprio. Ludo.Rom.in L Marccllus. $.quadam, & 
Alcx.in $.rcs, qux.fl.adTrcbcl. 

4 Sccund6 ampliatur, fvt proccdat cria in tacita pa- 
pilLiri.fccundiim Bar.Alex.Iaf &aIios Do<fl. in d.$.ad 
f iblhcutos,quodprobacurprim6 pcrgcncralitaccm, 
(l-cundo pcrrarioncm.d.fad fubdicucos. tcrti6,quia 
p.ir vircuscllcxprclfi&taciti. Lciiquid. fT.li ccrt.pct. 

5 Tcrri^ampliatur, vcprocodatcciam lifictalispu- 
pillaris, qux nd comprchcndat tacitam vulgarem.iia 
probatur in Lpaterfamilias, fcciidum intcllcclum Dy 
ni.HIcod.&ibi Bar.&alij DoJtorcs . 

^ Hok; tco.aclulioita ampliata Umicatur prim6in 
fublhtuiioncpupilUri fidi i milicc: nam qua racio- 
ne jMacelt milcs cfcccderc pro partc tc(latus,& pro par 
teintclhtus,cadcm ratione poteil faccrc, quod pupii 
lusiuusdocalac cx parte teltatus , &cxparteintdla- 
tus fubihtucndo.d.$.ad fublhtiitos. & ratio elt, qui< 
vnicum cft tcltamcntiim.d. I.patris & filij. 

Sccund6 & vlrimo dccbraturnon proccdcrcin tc- 

7 ftacorc arrogatore, f quia patcr arrogator pot fublti- 
luerefilioinlcgitimaarrogati, &lic in bonis tiriab 
eo praucntis,vcl cius c6tcmplationc.$.non folu,Inlh. 
dcpupil.& ^batur in dl.fcd li plurcs. $. in arrogaro. 
&intcr patrclegitimii & naturalcm &interpatrcm 
arrogatorem in hoc cll diucrliratis rario.primo.quta 
paccr lcgirimus &naturalishabctplnsiuris, quiain 
eo duo (unt vincula.lcgis & natur^, idco lcx magis co 
fidit de co: lccund6, quia paccr .irrogator pcr iftam af 
rogationcm.vcl pcrcius di(po(icionc non potc(t pra?- 
iudicarc vcnictibusab intcllato, nili in Icgitimj,qU{ 
abeoobucnit, tcxtus cft in Lnccci fS primo, iunCtal. 
vcrbis, &Lnonalitcr.ftdcadopt.& licctpatcrarro- 
gator polfit lolum ("ubftitucrc in bonis ab eo prouen 
tis , inahjs vcro bonis piqnlli pupillusdcccdacinto 
iUtus, contra rcgulam. I.iiis nuilrum.ff dcrcg.iur.ta» 
mcn no cll mirum, quia dato vno inconucnicnti, fc- 

3uiruraliudinconucnicns.Lrai4S. Cdc rcfcindcn.ve 
it. aim crgo dctur iilud incotuienicns, quod ifte 
filius habcatduos patrcs, datureciam iftudaliud in^ 
conuenicns, qiiod jwlfic dccedcrc pro partccefiafus, 
&^parccinte(latus,Bar.inLiiarrogacor. (fdcadop. 
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1 TnpiJlirit expreffa lure ciulU inJpeCfe^n ci Ugitima »4 

trtm extludat. 

2 InteUtBns a<i l.Vapitiimus. §.fed neq; impubcrii.ff'. de 

'inoffic.t({iam. 

j TaBum fimplex de non fnccedendo faUum riMente pa 
tre,excludit filum a legitima debenda . 

4 Tupillxris exprcffa iure caitmto infPeiJo , an matrem 
d legitima ex tludat. 

j Ttr pupilJarem exprcjfamy an in fvro poti mater a legi- 
ttma extludatur. 

6 Ugiitma matri dcbita in bonis filij fiatMto toUi potfil, 
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Ertius cffcdus cft, quia puptllaris cxprcf 
ii cxchidit nutrcm , & aJios arccdcntcs 
prxtcnros quos ipfc &Lus prxtcrirc no 
pottll. Vcrum vtomniumcoruqu^cir 
ca hunc cfFcdu pcr Doilorcs Hicuntur» 
verahabcaturrcfolutio, iriplcxcft neccllaria infpe^ 
dho.Prima cft.an iurcciuih pupillaris exprdla matrc 
cxdudai i legi tima: Sccu ncia, .in cxduHat i urc canon i 
co infpcdo: Tcrtio, an «cludat m fbro condicntir. 

Circa primam infpc(flioncm dus funt principalcs 
Dod.opinioncs: Quaru prima cll, +ij> ctprclla pupil- 
kris m.itrci lcgitim.i cxckuidt > quam tcnct lo. Bapt. 
CacciaUipus, nuS.laCnu.^. Dcc.col. j. in ii. cum (cq. 
Cur.iu.nu. i i.&i alij fcribcnics coitcr in IjjrccibtC.ck: 
impub.&: alijs fublli. Bar.AlbcrJ^au.dc Gift.& alij in 
1.1'apinianHs.ffcdncq; inipubcris.ffiicinolfi.tcftara. 
Par.Alcx.Iaf SocRipa & alij Doccoitct in d.l.2.frco. 
in icriio cflculu pupilljrisfubfIitutionis.(^hiceftca 
munis,&rcccptaScribcnttu fnla.quiconfulcndote- 
ncntI3aLinc6f iS.iS.j^.iS: jS.vol. i.&mconf j ip. 
voLj.& in conf j j 4. vol. ; . Capra in cpnf j o. Corn.iit 
ConC 3 i.voL 4. A fflid.dccif j 8. nu. j . Dccin cof 57 1. 
iium.i.&: Alcx.inconli.4;. coL;.vol.j.£cinconf 1 1. 
toL J.& mouentur ifti potilTiinum cx duol>us. 

PrimtVjxrr tcx.in d.l.prccibus.vbipiipillariv fubfta 
tnatrcm a filij Ivrrwiitatc rcmoucrcdf, «Scprjelcrtim, 
quiacxdufus perlcgc inunicipalc a fucccmonecenlia 
turctcxclufusalcgiriina, Coin.inconli.j. mi.i i.vbi 
iupra6bcaridici(,hb.4. Huictcxtui faciiitcrrcfpodc 
tur.qj lic^t matcr dicaf cxcludi i filij hirrcditatc, non 
tri nccclTario fcquitur, q. cxcludarura lcgitima Libi 
dcbita,cu h.rcn6litqu(>uh.Trcditati$, fcdquotaho- 
norti.& hinc cfl (^ dctra(flo xre alieno dcbctur.LPapi 
nianus.$x|uartxfriic inolK.tcftam.Bar.in Lcx faiao,la 
grandc- ffdc vuL& papil Ncc obftat quod cxdufiis i 
ttatuto a fucccflTioncciJfctur exclufus i legitima,quia 
hocomnino vcrum iion clt,«Secontr.iriumdeccm ra« 
tionibiis tcnci .Saly.in auth.nouiirima, nu. 1 i.cii fcq. 
C. dc inoffic.tcftam. iraconfulendo rcfpondit poft 
patruuinfuum, 5oci.iun.incon(i.i i j.in fi.vol.j. 

Sccundu& vl(im6ali;s ominTi.^fmoucntur iftipcr 
tcx.qucdii:utin tcrminisin d.LPapinianus. J.fcd no 
qucimpubcris.flidcitjof t<;U.Huic tcxtuicx mcteCo 
rafij rclpondctur, q> nudicit tcx.matrci lctjitima fibi 
dcbira c.vcludi, fcd ijuod cxcluilituri qiicrtlainofli- 
doii tclbmcnti.cuni,n.hhus nocondidci ic icftm,fc(l 



patcr no potcft conqucri cu hlio, quod contra o/Eda 
pictacis tcllm condidcrir, vt ibi tcx.pr.Tfupponit.Nec 
obfUt fi dixcris,(]> cx quo cxcludit ea a qucrcla,cenfe- 
tor ctcxcludcrcalcgitima,cij rclpcdu fcgitimxcope 
tati^rclainofticiofi tcftamenti.d.LPapinianus. ix\mt 
cii fimihb. quia tcfpondctur.q» non ptoccdit lcqucLi 
illa, Non clt locus qucrdjr inoftidoli tcftaincti,ergo 
non cft ct locus pctitioni lcgitima; . nam in Cafhcnli 
peculio non cft Ickus qucrcLr inofticioli tdlaincnti. 
l.ii.C.dc inofti. tcfbm. & tri cft locus pctiiioni lcgiti- 
mx.gLin Lli de inoffiao(().C.dcinoff.tcft.naqii que- 
rcla non potcft intentari cx alia caufa, nili quialcgiti- 
ma non dcbctur , tunc fcqucla illaproccdit: fcd qii 
qucrcU cx alia caufa non copctit , prout cft in caftrcH 
pccuho, tunc ca fcqucLi non tenct.prout ct probatur 
pcr tcx.in auth.prcsbytcros. Cdc coifc &;clcr.(Si: idco 
cu in d.$.fcd ncc im|nibcris , qucrcla matri non cora- 
pctatcxaIiarationc,quiacftpa(ris ceftm, proutibi 
tcxtusdicic ergolicctaqucrciacxcludatur, tnp hoc 
no dicitur exdufa i lcgitima iurc natunr fibi debita. 

Cum igitur hfcvna omm ferccaliulorcccptaopi 
nio,nuiLi nitatur lcgr,vcl ronccui rndc-ii non poflir, 
no dcAierunt nonuilt, qui conuaria opinionc tubfti- 
nuerunr.prout in d.Lprccibus, fucrunr GuiLdc Cun. 
coL 1 4.proj)c fi.iVC0rafn.19.qui cx plurib.mouenr. 

Primo.quiaqui perfe vnumcxplicarcnon pdt.cii- 
dcm pct intcrpolitam pcrfbna explicarc non poterir.- 
l.Mtx]; pcr lc. C. dc hxr. infti t. fcd filius pcr fc conden* 
tcflm non potcft matrclegitima fua priu.-irc. $. aliud 
quoq; capitulu, Auih.v( cum deappeU.cognofdc er- 
gononpotcttcftando pcrpatrcm tuu.Huic rationi 
rcfpondctur,q> tunc, q^ji nopotcft per fc.non p6r pcr 
ahii,cii eadcm, qu^ in fc cft.in alio quoq; incft rano.iI 
vcro diucrfa lit,fccus cft.quia pcr alit] qiiis poteft face 
rcquod pcr fc non p6r,\t iradit B.iLin l.humanitaiis. 
Qdcimpub.&aiijs tiiblh nu.4.&proba(ur in mate- 
rianta, quiapupillus nopotpcrfc tcftrn condcrr, cu 
fit impubcs. Lqua xtatc. n. dc tcftam. & tfi potcft pcr 
patrc luu vt hic.cii ipfcimpubcs n6 fir. Icd in prcpofi 
to notlro ratio , qua: in filio cft, vt impiu fit & iniquii 
matrcluiicgitimacxcludcrc.no cftin patrc.vt notiA 
fimu eft: crgo p6t p patrc faccrc fihus , q> p lc no por. 

Seaindo moucntur, quia priuilcgiaad alicna iniu 
riSjVci ad aiicnu pri^iudiciu porrigi nodciKnt.Limpa 
bctc.tf dcadminiftr.ruior.&l.nccauus, cum firaiLCL 
dc emancip.hber. led patri ccncedit icx idpriuil(^ii> 
\t poftit filio fuo tcftm faceic, cx qiio ipfc fbi tcftm 
Condcrcnon pot,Infl.<iepupil.iubftit.in prin.crgoad 
alicnainiurii, &licadmatn$ prxiudidiipnunegiu 
irtud porrigi non dcbcr. Huic rationi rndctur, <j> tijc 
priuilcgia vd Principti bcncficia ad aiicna iniuria no 
porriguntur, cu fumus indubio.li vcr6 conftct Prin- 
cipc voluiirrct.TdaIicnu pr^^iudicium porrigi, tunc 
vtiq-, huicin(crprc(ationi non cftiocuS) Alcx.incoQC 
zi;.coLfiiib.t. &Dcc.liancmareriam latc.dcdarans 
in cfuper co,num. i S.cum fcq. excradcolfi.dclcg.fc(l 
in propofito conftat, q> ad alicnum pr.xiudicium hoc 
priuilcgium voluitporrigcrcicx, cnmpcrmifcrit, vt 
poftit pcriiiu pf cxcludcrc matrc&alios i fuceflione 
olij, vt hic: crgo intcrprctation i iftc locus ellc no pot. 

Tcrtio moucntur, quia ncmo ex aiicno faiSo cxh^ 
rcdari, fcu legitima priuari p6t. L patcrfaauliasiTde 
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llzr.iniUc.La(ioptiuum, in fi. fildc in ius voc.& 1. 3 Ci 
cmacipacus.tir.dcbon. polLcutratab. lcd ildiccrctnus 
macrc cxcludi in propofico a lcgirimafilij r.icloalic- 
RO I ncmpc tcflamcncu a pacrccondico cxcludcrccur, 
ergo diccndti c(l cam non cxcludi. Huic rationi riidc 
iur,q> cunc proccdcrcc rundamcncu, cii maccr cx cul- 
pa vcldcliL^u alicnu cxcludcrccur, iScica d.Lpaccrfa- 
miiias, cti ftmilib. loquicur. lcd in caCu nodro raacer 
no cxcludirur ob culpa vcl dcliclu alienuifcd cxcludic 
Ipacrclcqepcrmictencc: cii.n.lcx plurimu pacri confi 
datrefpc^u Alij.LH.in prin. C. dccurac. rurio.prxru- 
mic,quod non cxchidcrcr macrc, niii caufa adcllcc:er 
go no c(t locus huic fundamcco in jppoli ta nfa qonc . 

Quarto moucrur: Ex aciu nuilo>nulJus producitur 
efrcdhis.Lnon dubium &ibi liaJ.Cdcll.fcd pupillaris 
fubftituciojinquamaccrpupillihfrcs infticuu.vdcii 
Caufalegitima cxhxrcdaca non fuic, nulladl.cum no 
poflic hlius macrcabfq-, kgicima ca prxtcrirc. $. ahud 
qaoqj capiculu,cum fcq. Auch.vc cu dc appel. cogno- 
uic.crgo no pocdl producere exclufionc macris a i^ 
tima. i-iuic racioni rrtdecur, q? cunc nullum cft tcAmy 
inquomaccr cll pra:ccrica,cu hlius iplc tcllacur,cum 
^lii eft teilm,& ica iura nouiilima ioquuncur . (cd pu- 

Eillaris (ub(i6 ncq; i (ilio fada c(l, vt conllat, ncq; ii- 
j ccltm vcrc&propric dr.$jgicur, Inll.dc pupil.fub- 
Aiccrgo nullum non eft, quia dicicur patris ccllamcn 
tum, qui vxorcm luam hxrcdcinfticucre no cogicur. 

Quinc^&vlcimomoucncur. Nullalcx infpcciedi 
cit, qipupiiiarisiiibfto matrcm A legicimacxciudac» 
fcd quod ea cxciudit a fucccifionc, vc in d.Lprccibus, 
veii qucrcL^,vtind.$.fcdneq; jrapui>cris. (cd pcrgc- 
ncralcm cloquucioncm non ccnlccur lex lcgicima; 
prxiudiciii fac-crc.i. (i qn.$.& gcncraliter. C.de inotii. 
tdla.crgu perpupillarc lublhcucionc nu ceniecur ina 
tri prziudiciij (ieri rcipeiiiu legicirax. Verum huic ra 
tionire({>ondeat,lexdedirfaculcatcpacrifamiIias, q^ 
pro fiho impuberc cdbn faccrc poflic , quod piipilla- 
risfublbcuno nuncupacur,qux vcrc&propriepacris 
& non fih; cdlrn dicicur, liccc ccdamcntum lic duarii 
caufaru.d.$.igicur. &cum tlcpropricpacris ccdameo- 
tii no mirum eft , li maccr propccr iiiud, lcgicima (ibt 
iurc natura: in t>onis fi\i) dcbicapriuccur,prouc dcga 
tcr & fubcilicer hancrdpicicnsracionc (ummus Pon 
tifcx Ik>ni&dus VIILin c.;.dc cc(lam.in ^.conlidcra- 
uit.qua ratione (lancc, ndobllat ilia gcncraiis propo- 
ficio, qux (ehabct , qi jicr gcncralcm doquucionc no 
cenietur lcx lcgicimx prxiudiciii (accre, quia in cafu 
noftro non vcndicac iibi iocii.cu in cerramcnco condi 
to pcrpatrcfamiliasac ccper ip(um pacremfamilias 
non dcbcacurlcgitimamacriiplius pupilli,& ccftato- 
ris vxoris,& dc a puptllari fubUtcucione, & pcr conle 
qucns i cc(l6 paccrno no cenfccur lcgicima cxdu(a.& 
pcr hanc rcfponlionc rcmouccur aJiud fundamcntii,. 
dum diccbacur, q)(ub(ticutus pupillanszsaiicniLip- 
lius pupilli folucrc dcbctLi.$.Marcdlus,cum $.fcq.(f! 
fi ciii pliu quam pcr lcg.Fala.fcd matri dcbita cfl Fai- 
cidi.i lcgitima in bonis (ilij tanquam (Sahcnu.Do 
ctorcs in l.in quarca.(Lad lcg.l-aIdcLSoci.iun.in cont 
C4JIU. { .lib. i.crgo pupillaris (ublf itucus ipfam folue 
tcdcbct. quia rdpondccur q> (ubiUcucus (ucccdicpu 
pillo virtuccpupiliaris fub(btutionis,& (ic tcflamcn- 
^{otcrni, qoi patcr Icgititna nutriipdus pupiili fot- 



ucre non tcncbatur, adcoqi raatcripfam Icgitima pe- 
tcrc no poc ab incdlaco, quia paccr ^ro (ilio condidit 
leftm: ncq; cx tcftamcnco, quiavcrc&propricpatris 
&n6 fili; df cdlm , & Icgitima piopri^ n6dic"icurdc- 
bcri caqua;sahenum,vc probacurind.LPapinianu$. 
$.quarca, vbi quarcadcbccurdcdcitloxrcalicno: cr- 
gu quarca,& (iclcgicim3,non cft.i'salicnum . 

Exprxdictis igitur conflat vtnviq; opinioncdifpa 
tado dcfcadi po(1c : ego vcro i priori & c6i opinionc 
non rcccdo,qua probo hac r6nc: cpc quopaccr pupil- 
lariccrfubfUtuic fiho fuo impubcri, Icgicima macri 
nondcijccur, cu poftflli) morccm macrilc^itima dc- 
bcat ur.L). $.li i mpu bcri,dc cull.i.bon.crgu cxL lula ma 
trc ab hxrcchacc pupilii , vc in d. Lprccib. probatur , 
cxclu(accnfcturctalcgicima.probocon(cqucntiam, 
cumquia pcrgcncralc cloquucionc ccn(ccur&;ticct 
lcginmx prxiudiciii,qi\Icgicimacum dfodhi nonfic 

3 dcbica fih^ lcu macri: & hinc cft, f if (implcx padhiin 
dcnon (ucccdcndo.faiftu viuenccpacrccxchidcrecfi- 
liam A iegicima dcbcnda. cap.quamuis, depadt in 6. 
Ruin.inconii. ; i. numero i j. in ccrrio votum. &in 
coni! 97. num. 7. in j.vol. (cd macri ccmporcquo pcr 
pattcfitfiiio impubcri pupillaris ('ub(hcutio, lc^ti- 
ma no dcbccur , crgo pcr gencralcm cxclufionem ab 
Iixrcdicacc, ccnfccur cc i iegitima cxclufx nim criam 
quia tcgicima matris,quc (loi pofl mortcdcbccur.dii 
cllvnitacii rcliquafihj hxrcditace nonconlidcracur 
pcr lc ncq; diuilim & fcp.-u-arim i rchqua fihj harrcdi 
caccfcd canquapars cius, proucdidc Arecin I.j.£eo. 
& tradic R.uin.in conf f i .in j .voLcrgo exclufa matre 
P patTc ab h^rcdicatc filij ccnfct ct i tcgitimaexclufa. 

4 Circa alccram vcr^infpc^ionem, f nunquid hoo 
veru fic iurccanonico inlpci5lo ? Omifla diiputarionc 
condudcndum cft,pupilUrc fubflicutionc cxprcl&ra 
matrc i lcgirima cxciudere, prout exprcfsc ^bat tcx. 
in cJl patcr,dc ccflam. in 6.ca in prin. qiu in li. & hoc 
iu$ canunicii infpici dcbet, cii hoc iurc ciuih cxprcfs^ 
dedfura non (icarg.c j.& a.cxtra dc noui opcr.nunc 

5 Circa ccrciam & vlcima infpcdionctqu^ ell, an fu 
pradidacondufioproccdacin forocofcicncii? Dux 
func prindpalcs Dodtoru opiniones: Quarum prima 
cft , icgirimam in foroconfcicntix macri dcbica cllc, 
&ica Archi.inc.fi paccr,dc ccllam. in 6. tcnet, quc fc- 
quutur Dccnu. i o.Io.Coraf nu. ; o. & Corn. coLi.tn 
d.Lprccib. Alciacdcquinq; pcdum prxfcripdonc. in 
prin.Gomdius in c. i.nu. 1 9. cxtra de conllic & Do- 
miniciuind.c.flpatcr, Guaidcndsdc artc tcft.-indi, 
ticf.cauctf.nu.a.vbi hanc elTccommuncm opinio- 
ncmacccftacur.Lancclloc PolLincra<ffci.dcfubftituc 
pupil.in quinto cfTcdu pupillaris (ubftitucionis, AIc. 
in LCencurio.fT.co. & Corn.in conll p j .hb.3 . qui Do 
dlurcs moucnturcxpturibus. 

Primi), quia ficutdcbcturfilijs Icgicimaifliispa- 
rcncibus,ica debctur parcncibus i filijs. L nam & li pa 
rcnribus. in fi.fF.dcinoJfi.tdtim.fcd parcntcs, qui fi- 
lioscxhxrcdantinfLicucocxcraneo, imiinfticuca cc- 
c]dia,in fbro culdcnci^ ailri«iti cftcdicuntur. cfL 17. 
q.4.crgo codc cciam iurc aftridus cft is,qui macrcm, 
parcnccfvc ("uo$ lcgirima priuac Acccdic , quia matct 
& filuis dicuncur currcUciua , &difpoficum in vno cx 
corrcbciuis , ccnfccur eciam difpohcum in altcroJ.E. 
Cdc indiCla viduic collcn. & L fufrdc acccpcilacHuic 

ratiom 



D. Alexandri Trentacinquij 



farionirefpondetur, qu6<l H.can.fin. loquirurinco, 
quilcgi5im«nn{cbcr,cumin patrc loquatur: quarc 
non mirum, it iiliri exhxrccUdo, in foro pob tutus nd 
ci\ , cum contra clHcium pictatis hoc^faciat. fcd lccus 
«II in cafu nofl:ro,qina nos loquimur in patrc, qui no 
dcbci legitimam vxori fux,quarciliam pr«tcrcundo 
in pupillari lubilitHdone, in foro poli tutus cllc dici- 
tur, cumnihilcotra ofticium pictatisagat, nccpatcr 
vidctur faccrc contrapictacis oificium, (cum matre 
Tidrarurpriuare Icgitima hbidcbita inbonis Hli),) 
quiapatcr hanc lcgitimam rclinqucre non tcnctur, 
ncquectiam filius, cumipfctcllamentumnoncon- 
didcrit, vt optimc confidcrat tcx-in d.c.(i patcr. 

SflCundumoucniiMr: quiaqucmadmodumis,qui 
cmii re aliqua minoris,quiim lit iudum prcriu, no tii 
fit l^fu? vcnditor vltra dimidiam lulti prcrij , in foro 
poliobligaiasc-ll:, iicet iusciutlc &iuscanonicuI^rio 
ncm iflam pcrmittat.l. i. C. de rclcinden. vcndif.c.cii 
c au fam , cxi ra dc c m p t (Jv vcndi t.&: tradi t latc Cagn oL 
in d.l.i.nu.ip.cij lijq.itactumcodcmodoin jtjropo 
li ohlig.ttus cfl i$,qui matrc lcginma pnoat, licct hoc 
&:iu< tiiiilc&iusc^nonicum pcrmictat. Huicratio- 
ni rcfpondccur , q> cx co m pr.rdiCtocaiu in forupoli 
cmpror obhgatus dr,quia dolos^ vcrfacus efl,& dolo 
fuo locuplctatur cii alicna udlura: hocaut in cafu no- 
Oro non cll , cii non apparcat patrcm dolofc vcriattJ, 
nccdolocum alicnaiadura lociiplcutum e{Ic.&li tu 
divcrH, cum .ilicna ia^uta fublhtucus locuplctatur : 
Kcfpondrtur,cum locuplctari nocx dolo,lcdcxiufla 
rauiancpc cxpupillari fubfluncomniiurepermilla. 

Tcrtio& vlcim6 moucnrur. quialiquidcontraof- 
ficiuni pctatis comitrir, mortaliccr pcccat , &in foro 

Ijoli oblicatus cllc dicitur, can.j-taicc.S t>.di(hn. et fi is 
egis auxilio cutus lit:qri.n.lcx politiua natur.ili rqui- 
taticocradicitjin foro polinon obligar, lnn.inc.quia 
plcriq-„dc immu.ccdc. (c<I non rciinqucrc m.itn lcgi 
timam, impiu &contraofliau pictatis e{l,d.l.nam 6c 
fi parencibus,in prid.Dd. in d.i.prccib.coL ^.in veriic. 
circa tcrtium.crgo qui patri lcgitimam no rclinqiat, 
pcccat morraliicr, & in foro poh obbg.itus cft. Huic 
rationi faciliccr rcljK)ndetur,ciii ilU }>rnco.icrct,qn fi- 
lius tcllarctur. nam cx qno conrraotiiciu picraiisagc 
rct,roortaIitcr pcccare diccrctun (cdcuinin caiu no- 
ftro non tcflctur filius.fcd patcr , qui lcj^itimam non 
debct, non dicitur aliquis contra olfacium pictati» 
commirrcrc,vt cxd.c(i pater, colhgitur.&hinccftqi 
in cafii i(io inolllciofi tcliamcnri qucrclaccirat.d.l.Pz 
pinianus.ffcd ncqueimpubcris.fi)deinoiHc.tc(bim. 

Etcumfuperioropinionoprobctur.neclcgc, ncc 
ratione, cui comodc rclpondcri non poHir, idco altc- 
ra eft opinio fuperiori cotrarix C quod ncq; criam in' 
/bro conicicntiar legitima matri dcbeatur. & hac opi 
nioncm fequuntur L^nCflIot.Dec.& Curt.in dJ.prc- 
cib.5oci.nu.io.Alcia.nu.54. &Ripanu.45.ind.L i. 
ff.cod. Francus & l*cruf in d.c.(i parcr, CrorJn ci.dc 
confLin (>.not.).Gahaula in l.Ccnrurio.f1.co.Zalius in 
tti&. fubftir. in m.itcria pupiLfubftit. nu.ii.Alda.in 
cnouir, dc ludic. circa princ.& Antonius I<.ubeusin 
con(.69. vbi hac ellc cocm opin.attcftatur , & tanqua 
cocm fequiturcam Fcrnan.Vafq. in trac.dcfucc.pro- 
grcllii.hb. i.$.i j.nu.i 6.&i7.&in tr.id.dcliicc.crcar. 
iib.j.$.j.num. 1 5. & ab ifta opinionc uuti rcccdit Di- 



dacus Couarru.in ccum dles, de teflanrteh. niinl. t Ot 
in vcrlic. nouo , & lccundum iftam cft iudicanduin . 

Hac rationc Canones in foro poU icruadi lunt.Fe- 

in c). 1 n 6. fallent.extra dc cofti t. lcx.n.canonica ni, 
hil pmittitcupcccato.cfi.vbi L)odh)rcs,extradcprf» 
icnp.& hinc clt.quod no pcccat, qui canonis autnori 
Mtc pcccat,can.qui pcccar.i ;.q.4.fcdlcxcanonicap- 
mittit, niatrc a Icgitima fih) cxcludi pcr fubftiiutione 
pupiUarc cxprdlam, cli patcr, dc tcftam.in 6.crgo in 
fbro quoq-, poli fcruari dcbct hoc . Conlirmacur hxc 
ratto:na nulla fuccclliu erat dc lurc naturcdcbita mx 
tri in bonisfih),im6alcgcduodccim labularij cxclu* 
dcbatur matcr.lcd poftcapcrScnatulconUiltumTcc 
tullianii hiit vocata, Inlhc. dcScnautkont. TcnuLin 
princ.&liclcgitimamatri lcgitimo lurcpolitiuo S& 
no iurc nacur.r dcbcf. I.dc cm<k~ipati$, & ibi BaL C.de 
6 lcgi.h^r.&Lkripto.ti'.vndclib.t&hiiicclt, q> liatuttf 
legiuma inh dcoitain bonisfili) tulh pot, Oal.in Lj.$. 
ius naturaIe.irdciufti.&iurc.Alcx.incoiii.5.&inc6C 
1 68.V0L7.& in C6I.7 j.voL). & Dcc. in c6l. < 7 1.& l-tn 
coscftcoisopinio. &hcettnd.cli patcr,dctcila.iu 6. 
iurc natur^ matri lcgitima dcbcri tiicatur,tii intclligt 
tur, idcft lurc ciuilirpcrfuadcn tc naturali coniundi» 
nc, vt alias cxponitur. L pronunciacio. famili^ J.<de 
vcrb.lign.&licli matri in bonis filij lure pulitiuole- 
^iuina dcbcc , nu mihj cft li pcr aliud ius politiuu, & 
licciuilc & canonicii,nullo piio itcrueniete toUi puu 

Huiusc6clu(ionis vtihtascft, quiaii inforo cufcie 
ti.£ murilcgitima hcK caludcbeccrur,potcritfubi 
ftitiitus pcr dcnunciationc cuangchca cxcuinunicaii* 
ad iliam prxftanda i iudice eccleliaftico , cii is,qui itt 
furo conidencix obligatus cft, pcr enagclica dcnucia 
tionc folucrc cogatur.c.nouit,cxtra dc iudic& tradit 
Bar.in cxtraiugad rcprimedii,in ver.pdeniiciation& 

Ec nota q» hcct icgittma in fbro coiifcicntix matrib 
no dcbcatur,pruut coduiuin fuit,inantcdictic6cla 
liondproccdic,fmi<ip.ind.L2Jiu.4j.inii.qii maccr 
adco inops clicr, vt lcfcalcrc no polict: tunc.n.fubfti- 
turus cogcdus cllcc,vcl matn lcgitima pr^lbarc, vcl ali 
mefapr(^bere,iux.Lti ahbcris.$.ite rdcripiu. tilde 
lib.ignolccAfacit largiii icx.in can.no faus. 86.dift. 

.6upravitum fait, quodcxprclla pupillaris inatrc. 
i legiiima cxcludit: lird hoc, an cciam in racira pupilU 
rifubcxprcilavulgaricoprchenla proccdat, lupraia 
niatcnavulgansfubiionisdiipurauiin i i.cvbicft 
rcfulutione cotius huius matcri^' rccurrcdij,& ibi pr^ 
scs materia cu otb.cuclufionib.latiirimc fiiit rcfoluca. 

1 htereiem fuum & neceffdrium facit jilio pateryquem 

facit ftbi. 

2 tlMrcdirat fratirna delata ex fubflitutione pupdJari , 

ex pountu fmtatis iranfmittitur. 



C A P. XVII. 

Vartus cfTcduseft pupillaris fubftitutio» 
nis, tquod patcr facic fiho ii^-rcdcm fua 
& ncccftarium , qucm (ulicct facitfibi> 
liar.LiioIa, Alcx.IafPau.dc Coftro & ali/ 
Podt). iu Licdiipluics. jj.quospolliim. 

fl:d? 
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rf!He vulg.acpiipil.fubllit. Silvcin l.tcftamcnto. CWc 
impak& .ilijs lublbt. Ang.m Lquoniam lororcm.C 
dciurcdcliber.Imola, Pau,cicCaflTO, & Ann.inLqiii 
duos. ff.cod. Anp. &:Imolain i Paiuonius.lt dc acq. 
hxr. Bat t. Alcv. &: l<jpi in d.I. i. & hxc cft comtnunis 
&receptaScril>cntium rcntcria.proutattcftaturFcr- 
nandus Varqiiius in tradl.dc ("ucccirprogrcini, lib. i. 
$, I j. num.ij. quam ctiam fcquitur Soci.in l.li filius, 
qui patri. num. i f . ffcod. Sc ad hanccocra conclulio- 
rem proband.i mouerurpcr tcx.in d. $. mios poiruni, 
&pcrl.i.f.(iprius iTcod.tir.&intalicafurufticitpo- 
tcntia. vndelicetfilium mcnm fadam voluntariu mi 
hijinftitucndociim fiibconditioncpotc.latiua, vcl fi 
volucrit,vtinl.iamduhirari.ffdchrr.in(lit.(i tamen 
ipfom impubcri purerublHtuam.eritfibi ncccJIarius 
h.Trcs,quia fiifficit.q» potui mihi ipfum ficere ncccl^ 
farium, proutind. ^.quospollum, probatur.&ibi 
Paii.dcCallro,&l3(". iScideo 
f Hinc infcrtur,tq,liccc h.trcditai frarerna no traf 
mttraturcx porcntiaruitatis.l. quoniam fororcm. C 
deiurcdelib.l.vnica. $. in noui(iiina C.decaduc.tol- 
len.ramen falhr.qfi hrrcditas fratcrnadcl.ira cllct ex 
fubHitutionc pupill tri , quia tuc idc uidicatur, quod 
dc patcrna , Bar.Imo.Pau.de Caft.& Alcx.in d.$.quos 
polIIim,iSi:ind.l.t.Saly.in I fi tcftamrco. Cdcimpub. 
^ ali)s fubfti.An£^.& imola in d. I.Pantonius,& tradir 
Fernandus V.ilquius in trai^l.de fucccli; creat. Iib.z.$. 
I ^.num. 16.&C cft communis opinio. &: ratio eft , tu 
quiapupilli h.trcditasccnfctur cadcmcu h,Treditafe 
patris, tum erquia vnicumcft tcftm. d.l.x. $. ix prius. 

Qii^concluliodccl.iraturnon proccdcre.quando 
iftefratripupiliaritcr fubftitutus poft mortcm tcfta- 
toris, & antc mortc impubcris , dcdillirt ll* in arroga- 
tionc altcri: quia rnnc,li tpc,quo cucniat cafus fublli- 
tutiunis, reperirct fcin potcltatc arrogaroris,non clt 
(iius S£ necellarius h^res lTatris,glofla cft notabilis !}£ 
ibi hoc firmat Ang.in 1. j.iaperirc. fl[dchTrc.infti.&: 
ita etiam tenct Alex.tS;: laf in d.§.quos poirum,& pro- 
batur per Llub condi tionc.lF.de hbcr.A: pofthum. 

1 Subfhtutus pupiUo,an quditdo fme htreditate pater. 

na confctjulpnlfit pupiUirem htreditdtem. 
3 Subflttulus pup.!Lrts.,aa ex perfona impuberis reflitu. 

tionem in iniegrum aduerfus aditionem peterepojjit, 

C A P. XVIIL 

Vintus&vltimu5 cfTcftus cft, alijs omit 
fis, quod fi femcl fublbtutus adijt patcr- 
nam h.Trediutcm , non potcft rccufare 
cxfubftitutionc pupillarcra, inquain- 
uentatur portio h^rcditatis patcrnf , iux 
ta Lciimquidam.Cdciurcdchb.fVcrum pro relolu 
tionc huius matcrif,an Sc qh fubftitutus pupillo fine 
hxrediratc patcrnacolcqui podit pupillarcm h^redi- 
uce,vel ccotra, cofidcradi lunttrcscafus principales. 

Primus eft, qii pupiitus folus inftitutus fiiit, etquo 
fiiitextrancus fubllitutus. &in hoccafu adhuc trcs 
alijconfidcrandi iunc cafus : Quorum primus cft, qfi 
iprepupillus extitit hxrcs patri pcr iinmixtionc. &m 
hoccalu concludcndu cft, ipfum fubftituiumomni* 
no vtriqj tam patr» quain hiio h*rcdcm forc , & aoa 




pollcpupilbrem h.Trcdirarcmcotifcqiii finch.Tredi» 
tatcpatcrna, vr eftcaliis in l.fcd li phircs.jli.filio impu- 
X bcri.rtldc vulg.&pupiLfubrt.tfctl quaritur.an in hoc 
cafu fubftirutos piipillaris cx pcrlbna impubcris pol^ 
ficpctcrcrcfticucioncm in inu-grum aducrfusaditio- 
jiera. & in hoc dubio dux fiint principalcs Dodio- 
rum opiniones : Quarum prima d},cp polfir,&: hanc 
tcnct Bar.IinobjPau.dc Caltro, Alex.Raph.Cum.Iai; 
& alij coicer iii d.f. filio impu beri, Iinola i n Lfi filius, 
qui patri.fl".cod.&' Bar.in l.h.lFJc .icq.lixr. & cft cora- 
munis&rcceptaScribcntiufentcntia,quimoucatuf 
pcr tcx. in Lnon fijlum.ftlde in intcg.rcfticur. 

Huic tcxtui rcfpondctur.q. illu(f,quoiI ibi dicirar, 
q> lubftitutus , fcu harrcs p6t pcrerc rcilitutionc licuc 
minor.cft veru,nifi in coadhi, qui pcrcumapprob»> 
tur&:confirmatiTr,na tuncfcaiscft, proutdicitgLin 
Lpatcrfamilias.ftdepriuilcg.crcdir.ftd in ca("u noftro 
fubftitutus adcudo pupillarcm hxreditatc, in qua in- 
ucnitpatcrnam lixrcdicatc, ipfim parcrnam hxredi 
tatcm agnouillc vidctur , ni pcraditionc hzrcdiuris 
p pupillu fada vnica hxreditas , Sc vnicu patrimoniu 
crtcctu fuit.d.$. filio impabcri. crgo vti ("ubftitutHsin 
intcgru rcftitucioncpeterc non potcrit.Prartcreacx 
quo hxrodi tas patris fuit vnita per adirionc fih j, &: co 
fcqucnter cx duabus coftitutacft vna hxrcdjtas^vidi- 
cit tcx.in d.S tilio impubcti.ccrrc li fubftitutuspollirt 
obtincrc rcftitutioncin intcgru,I«rqucreturablurdu» 
q>aducrfus vnam h.Trcditatcm, quxdefirrturcx cod. 
tit.po(Iit impctrarc refticutionc,vc pro parrc fucccde 
rct, &: pro patc n6,qaod eflct contra regubm.Lj.& t. 
ff.dcacq.hxr.&:Lncmincm.lFdcleg.i.nam&:ip("emi 
norfiviucrct, non pollctimpetrarercftiturionepro 
parte,&pro parienon, iuribtis aliegatis. ergo multo 
rainus fubftituius cx cius pcrfona . Lquod li minor.$. 
Sc^uoh, in fi. ft.dc minor. Sc fic hoc modo fubtilicec 
exmcntc Arctini confidcrandopo habciinquxlHo* 
ne propolita locum rcguU dJ.non (bluin. 

Vndc pcr has rcfponlioncs contrariu rcneb3nt.r9) 
fubftitutusaduerfusaditionein integru rcftirutionc 
impctrarc no poirct,gL Bar. & A ng.i ^.L pf familia$.flf. 
dcpriiiiUrcd.Arcind.$.fiho ipubcri.gl. in Lqdaelo 
gio.Cdciuredclib.Imo.&Rora.inLfi.fFdcacq.h»r. 

HfC qucftio licct fit cotroucdi iuris, tfi ab opinio- 
ncBartoh nocftrcccdendu, qtipupilLuis valerepoC 
abfq; eo, ouod cxprefse hcroditas paternaadeatur.vt 
quia impiibes in (uitatcdcccirit : na tuccxquoaditio 
hxrcditatis patcrnf iiocllncccllariiianteccdcsad t»- 
bulas pupillarcs.Lfilius, qui parri.ff eo.fubftifucus po 
tcrit ex perlona impubcris in intcgrii rcftitutionc pc- 
terc aducrfus aditioncm, cx quo id ct impubcs facere 
po(Iet.LnccclIarijs. ff dcacq.harr. Nccobftatrationes 
lupra narrarx fcii rrifioncs ad d.L no folii, quia fubfti- 
tutusadcudopupill.trc hxrcditatcnoceniccurphoc 
aditionc iixrcditaiis paternx approbarc. Nec obftar, 
quod vnicu pcr .aditionc eftedu litpatrimoniu , quia 
Icicndij cft,t}j poft .]uim pupillus lixrcditatcm patris 
adiuic, ccrrc viuo ipfo pupitlo vnicu cft pacrimoniiit 
&: nihilominus pupillus potcft pctcrc rcftitutionc ad- 
Hcrlus parto iftius patrimonij ii vniri,&: fcparare pat^ 
tc ilUus patrimoni j i fuo.d.l.ncccilarijs.ffdo acq. iif r. 
crgofimilitcr potcrit ("ubftitutus , qui cft hxrescins, 
pcr ccgulatnd. 1. nonlbluin, &:ficvnita5pacrimonij 

T non 
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non obflar. Eft bcnc vcrum , qnoti quando fuiiius in 
calu^in quL) nun poccrjt (ubltitucio pupilJaris valcrc, 
mii impubcs patcrnam atiiuillcc, vt qiiia exillctia lui- 
caiisiniilio cracfubiata pcrdationcm cohxrcdiscx- 
tranci,vclfubnicuti vulgaris:cuncvcracllopinio con 
{r.i Barr.rcilicct,qu6(l non poHli aducrfus aciitioncm 
lubihuicus ininct-grum rciiicutionc}>ctcrc.& racio 
di, quia finrii2:rcrlii.ttis paccrnx aduionc cabulx pu 
piliarcsnon lublinunt.L2.$x]uilquis, &$.adco.fl.co. 
& ftc h.Trcdicatis patcrnxadicio, cllncccllarium an- 
tcccdcns:cr^o lublHcutusadntndopuptllarcm itxre* 
ditatcm, vitictur ctiam approballc ncccliarium antc^ 
ccdcs.arg.l.iliud.dcacq.n^r.&lichxrcditacis patcrn^ 
adicioncm^^Lidco ampUus in incc^um rclticutio» 
ncm |Hrtcrc nonpotcrit. 

Sccundus calus cH.quando pupilius ab hxrcdirate 
paterna lcablhnuit, &cunclublhrutiis adircpotcric 
pupillarcm fola , & Ircurus crit a crcdicoribus patcr^ 
nis.i.patcrfamiljas.frdcpriuilci;.credic. i 
Tcrcius iS»; vlcimus calus cll, qiiando non apparcCy 
quod pnpillus adiuerit patris lixrcditatcm, & ncquc 
quodlcabcaabrtinucnt: &iniioccafu concludcn- 
duin , tranfmiHluncm iiuius paicrar iixrcdiutu 
ex potentia fuitaiis ficri cum liio benclicio abllcnlicH 
nis, & idc cll calus in l.li quis iilium.$.). if.dcacq.hxr. 

Sccundus cafus principahs cll, quando cum pupil-> 
lo inllitufus eft, qui iibi hiit iubihtutus: & in hoc ca« 
fupiociusrdblutionc duoiuntconluicrandi caius: 
& primus cil , qu.ando iubihturus cxtrancus fuic , i!ii: 
innoccaiuconcliidendum cil,ibb{htutum nonpof- 
fc confcqui pupillarcm h;rcdiutclincctiam aditio- 
nc hxrcviitatis p.ircrnx,ira probatur in Lquidom do* 
gio.C.dc lurc ddib. & in d.!i.iilio irapubcri.Hoc vcro 
non prcKcilit.quandoaddictaliuscohxrcs.percuius 
adicioncm conhrmantur tabulx pupillarcs . & fupro:- 
diclorum rario cll,qui ii extrancus .idic iixrcdicatcm 
ptcrnam , fi pupillus abilincat ei accrcicit, & iic pcr 
adicionciabulx pupilbrcs conlirmantur. li verocM- 
trancus repudiat , & pupiilus adit , & cunc iuncb dl 
iixrcduaspatris&iili), idcoq; ftparannon p6r.d.$. 
iilioiinpubcri.li vcropupiilus rccular, &tiuic fublh» 
nituspupilLuis uopollcrcoiilcqiu pupiliarc finc lu'-> 
rcditatispatcm.T.Tditionc.Li.J.adco. S^eod.nam pcr 
dationcm cohxrcdisiuicatis cxillcntia dicdum non 
habct.i.apud Iuhanum.$. idein lulianus.ii'..id TrcbeL 
Sccundus calus cll,qu.tndofratcrpupini lublhtu- 
lus fiiir,&: tunc li pupillus patcrna h^rcditatcm recu» 
Ikiieric, potcritfuoifttutus pupillarciincpatcrnaac. 
quircreli vcro pupillus lc immiicuit, & tunc fublhtu 
tus lincpatcrna pupillaic conicqui non pocerit.quod 
ctiam proccdifi ii frater 1«: inca immilcoerir, ica pru- 
bacur in d-ffilio impubcri,in l.li fihu?,qoi patri.ri.dc 
vulj;.i^;pupil.&inUi pupillus.ii.de ocquir.lixrcd. 

Tcrtius&vltimuscaiusprincipalis dhquando pu 
pillo cxhxrcdato lubfhtutiu fiicla fuit,& cuncduo 
«intconiidcrandi cafus. 

• Primusclt,quandocxirancus, quiinilitutuserac, 
^ublhcutus fuir: qiio in cafu aut ah alio aditnr hxrcdi 
Casj&tucpupilbris liiic paccrna obnncri potclhd.Lli 
pupiliiu. iLdcacq.hxrc(i. Aiirab .-iliononaditurhx- 
miitas, & cuncpupillaris linr p.iccrna obtincri non 
potclt, cuni iincodiuoQccxidlamciiiupatcrno labf 




Ix pupillarcs confirniari nci poinnr.d.L2.f.adco.ff.eQ» 

Sccundiis caius cil,quando ftiic lublh tucus luiis 
rcs, quiidcmcrat inlliturus: &cunc coes iequeodo 
c6duliuncsdicas,pol1cfublhcutiIpupillarcconi(9qui 
/incpaccrnahxrcdiutc,cupcrcxiltcciam luicacis ta< 
bul^' pupiilarcs colitment. d Xii filius, qui pach.d'.ea 

l TkpiUirti fubflitutio cx pcrfona tcjlantis feu tcjlmtn 

ti,<fuando & quomodo ctpirct. 
% TupiUaris fub}lo,qHO & c/i ex ffoaa fhbfiiluti expitct. 

3 TupiUjris fubflitutio cx perfnn t impubcris, q» expiret. 

4 TupiUaris fubflitutio expirjt, q Handofuffa efl Jub coiu 

ditiotu extrinfeca,<ju^ dtficit. 

C A P. XIX. 

^llpiitacisomnibits, qu^diiputandacirca 
ic.xtum qufficum principale veniebanr, 
pro tocius pupillaris lublhtuuonis ma- 
ccrLccomplcmcnto» ad lc|">timum&vl- 
timum quxlitum prinapalccondclcc- 
dendumcll, quudclt, quaiitcrfini.acur, &qiipup»l- 
LtrisiublUcuciocxpircc?Procuiusmatcri(rel'oiutio> 
oc,cxmcntcnir.inLtn pupillari.l).cod. dicaspupill» 
Kti) lublhcutioncra cxpirarc pulli; quatuor modis: 
Primt^cxpcrlonaidlancis, leu tellamenii: Seciind^ 
cx pcrlona lublhtuti: Tertio cx perlonacius, cui fa(2» 
cll lublhtuuo: tiMarto & vltimo ex ipia lubllonc . 

Pr*m6tigitar modo «pirat pupillans i'ubllirutia> 
cx pcrlona cdlantis icu tdtamcti, qri tcibtor fui t dc- 
porc.tcus,qii ciuicatc pcrdidit poi fubita fcriii.cutc, qq 
ab hoftibus captus, & qn m.uor annis viginti le vcn»<. 
daripalliisiitadprctiu participandum.qn fuitcapite 
nniiuciu,& ad Iwilus.vd ad gladiu, vcl ad alu p^'na,q 
vitaadimatc6d;aatiis fuic. I.li quis hiio. S.irriru.flldq 
inii! - ' ; . \ .italiiid rclhh.Lli quiseum.<>.fi. 
ti ^ ^ tumlitagnacionepolthumi. Lli 

patcr lihii.ihcotLhoc vao non procedii nodie, cu pcB 
auch.cxLMiifa.C.dchb.prxtcrit.confcrucntnr t.al->uLe 
pupillarcs : q> an Hc vcru, fupra difpucacii ftiic. hcm il 
iuercdicas adita no fueritJ.2. <i>adeo.iiF.cod. quod non 
proccdir,qhlublhnccurpupiliarisperedidKi, li (]uis 
ominacaulii ccllamcnci , vt per torti.if. iiquis omilla 
cauia cdtam.vdqfi pcr cxitlenciam iuiuiis coniirnu 
turrabulxpupil!aiA-s.Lli filitis, qui p,itri. fT.eod.Itcra 
qri ruprum fuit afvamcntum per qucicla in totum. 
LPapinianus. $.fcil neq; impuberis.iTdc inoiF.tdlam> 
Scciido modo cxpirat pupilLiri^ iubllo cx pcribna 
lubiliruti, f qnnorcpcriilublhruttiscapax tpcmor- 
iispapilii.I.li is,qui h(rcs.tf[co. qd intdligif,fi non dl 
capaxin totii : lccus vao ii eft capax pro partc , & pro 
partc non.vrcxcpligratia, tcftator iiibltituit filio iro- 
pubcri filiu nainralc, cjui dc bonis lellatoris vitra vni 
vncia iubcrc no p6t, icd dc l)onis impubcris in(blidu 
capcrcpot, id(»lublhtutio ccncc, &qfi iucccdicpu- 
piUo 111 bonisimpiiberis, iucccdic vircaccpupiUaris 
i'ubltunisinl(}lidu: fcddebonisquefiu-ruc rcAatoris» 
amphus (7 vnain vncLicapcrc n(')poccnt. L h is,(]uies 
bonis. trdcvulg.&pupiLiublh&rarioell, quiatalis 
fiibihcutus pupillans ncdfi fucccdit pupillo , fcd ctia 
ipli cdlatori, &cxiudiciocius.Lp.iicrfaittili'i<> primi» 

labulis. 
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ubutis. fC.de vulg.& piipil. vndc idis <i(iobus concur- 
tcntibus,(aiicec,quialuccedicctiain ip(i ccdacori, cij 
liclvcrcs hxrcdis.l.li. Cdc li^rcd. inllitucn.&.'t|uiacx 
cius iuiiicio vcnic, propccrca rcpcJlitur lublhtutus in 
bonis, inquibus patrilucccditpupilJus canquam di' 
cacurctiim Hlo culu inllitucus ab illo, &abillo cape 
re , & fic fccillc incclligacur concra difpoficioncm iu- 
ris communis.& hinc eft.quod ll ex fbrma ibtuci ma 
ficus nopoccdaliquid vltra doccm rclinqucrc vxori* 
^eam iilio (iibilituac pupiltaritcr,quod mcdiancc ca 
li rublbtutioncnon pQCcrit colcqui bona , in quibus 
fiUusluccciricparri, icdlolumbonahli| aliunde qu^ 
fita, Albcr.m di is, quicx boois. & Atber. dcKol.m 
X. partc ftatutoro, q. 1 1 i.ilatuto cauecur. 8c fncii pro 
hoc ctiam L j.C. de natural.ltbcr.&quia vidccur fzdu 
in fr.audcm lbtuti,arg.l.qui cci^amcncum,dcprobac 
&Lcum quisdecodcns.$.Ticu.Cdclcg. ). 

Tcrtiojmodo cxpirai pupiUaris fublhtutio cx pcr- 
(bna i mpubcris, cui facla cl t lu bili t u tio, & hoc cuti n- 

ficpluribus modis, &prim6aducnicnte puberute. 
.i.in pupillari. Sc ncceile clt <^ vltimus annus lic com 
plctus^&ticij» malculus i ^.annum.fczmina vcro ii. 
annumcomplcucnc. & ratio cft, quia fubilicutio piH 
pillaris fit in prouilionc fili) , qui pcopccr ^caccm iibi 
prouidcre non pocclL 1. 1. R. cod. cum ergo mafculus 
poil i4.annum, &f^minapo(l 1 1. annumcompiccu 
incipiat poile tcftari. Lqua «tatc. (r.dc ceilam. idco eo 
temporepupillaris fubiticutiocxpirac. Sccund6,(l ce- 
ftacoraiiamimpubcriszcatcmcaxaucricL ii icaquis^ 
ff.ccxl. Terci6expirac fubibtutio, npupillusexeatde 
poceftacein vica pacris.Lcob«redi. f cum iilix.ificod. 
<]uod inrdligcdum cft , fi extra porcftatcm durauerit 
vfq; ad monem ..Quarto cxpirat, li pupillus rcinadat 
poli mortem in alccnus poccftaccm. d. L i. ft! eo.qucKl 
an proccdac in milice, lupra viluin fuic. Quinc6 expi- 
rat capius dtminuctonc : vcrum quia capicis diminu- 
tio rril». modis accidic ,idco pro rcfulutione crcs (iixit 
con(iderandt caliis: & primui. eft,quando pupiliu!> mi 
nimam capicisdimiaucioncpaliusfucric, quodeii, 
cumciuicaccm retinucrit & tibcrtatcm, fcd ftatutn 
commutauericquod acridit,cum fui iuris cllct.c^pc- 
ricaiicnoiurifubic^tuscirc, vd cconcra. f. minima» 
Infti.dccapic. diminuc&in hoccafucondudcndum 
eftpupiilaicm fubfticutioncm cxpirare, vc probatur 
inLnccci.J.corum. ffdcadoptio. &circa huiuscaius 
rc(blutionevi<4e«s ea, qu^ <{txi luprain quiBio^uxit* 
toprincipili. vbibcidimc refoiuta& dccifacft prar- 
fcas matcria, &ibi cft tccurrcndum. 

Sccimdus cafus cft, qn pupiiius minorem fcu me* 
dii capitis diminurioncin vita feu pofl mortc*patris 
pallus fucrit,quo<icftcumciuitas|,miccicur, 5cliber- 
tas rccinctur,quod a:cidit d, cui aqua & igni incerdi 
£lurafucric,vcl ci.qui ininfiilam deporratuscft. $.mi 
nor.Inftir.de capit.diminui. & in lioc cafu concludcn 
dum cft , ctiam pupillarcm fubftitutioncm cxpirarc : 
quodprobacur,tumqiiiapcriftam capitis diminu- 
tionc adinittuncur ca.au^- iunc iuris ciuilis.Lquidam 
func fcrui.ff de p^n.&idco pjpilius perdit, vt cx pupii 
brihiTcdcm hal>crcnon po(nr:tuetiam, quia remo- 
laminDPi xtatepiipilluselleci.i r.a!i ftatu, inquo non 
pollct faccre tcftamcncum, idco libi faccre pater non 
pot<ht»ficutqacfttalispupilius, qui rdncidcrctin 



aicenus poceihtc. l.a.(rcod.&proIuttirtn Ldus, (^ui 
apud hoftc$.f.|.f}]dctcfta.Nccobftar(i.dicacur,^lub 
ftitucio dcporcationc no collicur. I.cx fiwflo.S.cx ia^o. 
£ad TrcKiS«: LScatius.$.Corndio.fi]dc iurc fi(ci,qu»a 
re(p6decur,(^ di^ icgcs ioquuncnr in (idcicommii^ 
faria (libftitucionc, qiii erat ad onus fiii),& ad como 
dum aiiorum,idcodcportaitoipliusgrauati non po- 
tcft cxtinguere id, quod (pe^hc ad oomraodum alio- 
rum:quod (ccus cftin pupillori (ubfticucionc,quxad 
ipfius pupiilt coraniotiu (pcciac, & idco cxdnguitur . 

Tcrtius&vitimuscafus cft, qii pupillus maxima 
capitis diminucionc palliis fucricquod cil, cum ciui- 
tas& hbcrtas limuiamitcicur: qd accidic ijs, qui (crui 
p^nx clHciuncur airodcace (cntcncio:, vcl ijs, qui (cad 
prcciuin parcidpandu vcnund.iri pafiifunr.$.ni;ixi- 
ma,Inrtit.dccapit. diminut.pollunr.ii.iiI:ar p^nccade- 
rc in pupillum doli capaccni.Liiarrogati. (f.de cucc.& 
l.li impubcrcm. fTdc furc.& Limfxibcic. fliad lc^^.Cor 
ncLde falf. & in hoc cafu concludcndu cft , q» pupilb- 
ris fubftitutio cxtinguirur & expirac & ratio cft,quia 
h.rccapitis diminutio aufcrtteftameniifadionc, & 
pcrcam tcftamentii iain fadum irrttatur. Lli filioex. 
h(rcdata.$. irrilum.(fdeiniufto,rup[o,&irritoccfta. 
fcd pupilLiris fubfticucio dicicur filij teftm.d.L i.ftiea 
crgo pcr hanc capitis diminutionem irritatur. 

Scxioexpirac pupilLirisfubllicucioex perfonaira- 
pubcris monacliacionc, (cuingrdlii retigionis fadlo 
pcrpupiitum exdifpcfacionelummiPontificis, Bar. 
Imola,I^piiad,Alcx. Iar& oli) Dod.communitcr in 
d.Lin pupiitari , &Ripa ind.Lz.nu. t>^. & mouentur 
prim6,quianatiuicacc(ili) deficit&irricatpupillaris, 
-vt infra dicctun crgo & ctiam per ingrcftum,pi optcr 

3ucm monaftcrium lubctut loco filij.cjn prxfcncia, 
c probac Sccund6 mouentur , qu.indo pupiilus im- 
peditur leftari aliaracionc, quamxiate.non tenec& 
irricaturpupillaris fubfticutio.d.L i. (edifte pupiilus 
propcer monachacu ceftariimpedicur, & (ic aliara- 
tione, quam xcate: ergo proptcr ingreirum monachi 
irritaturpupiltaris fubllicutiaH^racio no placet Ri 
pr: quia hcet rooiuchus nu uoftic teftari, tamc tdlm 
antcafadum valcc$.iliud, Auth.dc monach.Barc in 
autii.(i qua muiier. Cdc(acrof.eccie.&gLin cnon fo 
Uim, dctcgu. crgopcr ingre^fum non vitiabiturpu- 
piltaris, quxcft liUj tcftamcntum . & cum hoc fccun- 
dum fundamcntum non (ubfiftat, idco non eftrc- 
ccdcndum iprimo: auodconiirmatur, quiamoaa- 
ftcrium habctur ioco hii) , quando id vtihus cft ip(i 
inonaftcrio,Roman.in L is, qui hxres.$.fi.frde acq.li; 
r6d.& AIex.& lai^in i.).$.pcr (cruum,qui in fuga. n.de 
acq.pofri^aLinLj. C.quiadmit. &Alcx. iii Lj. nu.ii. 
fI!cod.& cftcomraiuiis opinio. (cd quotl irritcturpu- 
piltaris fubftimtio vtilius cft mona.ftcrio, quod haoe- 
rc potci^ bona in communi,cum omni.i bona mona- 
ftcrio .ippliccntur: crgo in calii noftro loco (ihj lubc- 
tur . & idco vti natiuitatc fiii; dcfia t , arg.Lcx fa^o.ft'. 
cod. ita & propter ingrcftiim rciij^ionis ddicit & cxpi 
rat.&luncdt,qu6d hxc communis conclulio lo- 
cum hal>ct, quando pupiilus ingrdliis cft rdigio- 
ncmcapaccm boiiorum, & non qiiando ingrcduseft 
rcligionem mcndtcantium , qux non potcfthabcrc 
bona.nccincommuni, ncc in particulari/:icm.exiui 
dc Paradifo, dc vetb. fign.quia tuncfubftiturio iubet 
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efrc^him.& hxc cfl communis concludo^ujr hac ra- 
tione probaiur, qu.iiuio iiicni opcratur mors ciuilis , 
quoci opcratur naturalis , tunc tcnec argumctum de 
vno ad aliud,.irg.l.Dco nobis.Cde cpiTiIfe clcr.& f il- 
ludjveri.linautcm, Auth.dc monach. & tradut DoCt. 
in LGallus. $.& quid ll tannim.ffMclibcr. & pofth-cr- 
govtipcrmortcm noncxtinguitnr, fcdconhrmatur 
j>upiUaris fubftitutio : ita diccndum ctiam clV pcr iJla 
mortcm ciuilcm , cum ccjuiparctur mortinaturali, 
&cundcmhabet cffc«ihim.& hinccll quodglof.in 
aurh.fi mulicr. C.dc facrof ccclc.dicit , icftamcntum 
confirmari pcr talcm moncm duilcm, llcut pcr natu 
ralcm.& hinc ctia cft, q uod liai t do n a tio canfa mor- 
tisconfirmatur mortc naturali,llmilitcr confirma- 
tur cxmortcciuili.Lrcsvxoris. C dcdonat.intcr vir, 
&vxor. glofincan.pUcuit, 1 6.q.). 

Hxc communis opiniolimihtcr locum habetin 
ingrdlii fado dilpcnlationc Papx pcr pupillum doli 
capaccm,lcaisli pcrinfantcm,quiatuncdifpcnlatio 
fummiPonrificisn^N-alidarct ingrcirum nullumcx 
dcfctllucofcnfus, Arct.in d.l.in pupillari.& ratio cft, 
auiaPiapanon potdl fuppleredcfcdhisnaturalcs, & 
difpcnlarccum prorfus illitcrato& infiintc , quod lit 
idoncu&ad bcncficia, Imola in c.cum nollris.dccon* 
ccin prxbcn.& Fcly.in cfi quando.de rclcrip.ncc po- 
tcft Uipplcrcconfcnfum in lud^o , quod polfit bapti- 
7ari,li nolit, Fclyn.in c. quat in cccleliaru, dc conlhtu, 

Itcmfupradicla communisopinio non procedit 
in filio cffcCio rcligiofo , fcu tradito rcligioni per pa- 
j:cntcs:namirtocalunon cxpiratpupillans lubllitu- 
rio.&fccundu Bar. ind.Lin pupillari,ratiodl,quiali 
ccttcncatinqrelliis.ramcn potcft p^nitcre,quoufquc 
adannos quatuordccim pcrucncrit.ci. &c. cum vi- 
rum,extra dcrcguLvcl lccundu Imo. incRainunus, 
cxtra dc tcftam.raiio cft , quia imi> no tcnct ingrdlus 
intcrim,nccintcrimiudicanirvtmonachus, fcdccn 
fcturvtlaicus, vteftgloda approbata in c cum virii, 
dc rcgul.& facit tcx.in cbcncncium, dc rcgular. in 6. 
& i ta ctiam tencnt Alcx. Arc. & laf in dJjn pupiilari. 

Scpumo & vltmio cxpirat, li impubes intra pupU- 
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larcmretr i ! 'v ; > ' i " r . ."^ quod {SofTibile lii 

impubci. , .gLincan.quod 

intra. a o. q.j.vbi dicit, tf Grcgorius m dialogo rctcrt* 
quod vidii puerum noucm annorum, qui ingrauida- 
uit alum nam fium. & quod in hoc cilu cxjnrcc pupil 
itttSi lirmant Uar. Ang.iraola, RaphacLAifxA lal.ia 
d.1.1 1 ' i.Bal.Imola, &Pau.deCaliroial.cxfa- 
Cto.J. . - .1;. &pupiLAlbcr.inrcjictmoncrubric« 
tituli.ffi cod^& loan.dc Imola in d.cRainutius,inna 
tcriapupjllarisfublhtutioni$,Bald.&GiuLdcCun.in 
Lprccibus.&m Lhum.aiiitahs. Ceo.&ratioclt,quia 
qucnudmodumfiipfcimpubcs fiiiilctinaior, adco 
quod tdhn potuillct, & tclbtusfuillcrt, prartcrito 
pollhumo rumpcrctur tcitamentuin. Li.C dc bon* 
polLcontra tab. & 1. j.& z.Cdc pofth.Iia^rcd.mlht.ita 
«tiamincafu prjrdiclo »lcbct ccllarc natiuitatc 
pupillaris, quxccnfcridcbtt hlij impubci-i$ tclkmc- 
tum,& probaturetumarg.LcxfaCio.ff".cod. 

Hrc conclufio vcra dt , qn pupillus procrcarct h- 
lioslcgirimos & naturalcs, lccus li fufapcrct hiios na 
turalcs trh, quia tunc non cxpirat natiuitatc fili; natu- 
ralis pupiUaris fublhtutio, Bal.in Lncc cL & dcidopt. 
&ind.l.humanitatii,fubnum.3 1. in vcrllquartadif- 
fercntia cft. qucm fcquutur Alcx.laL & Ripa in dXin 
pupillari& ratiocrt,quialiccthIij naturalcsfua-cdat 
cx voluntatc quandoq;, tamen non admittuntur con 
travoluntatcm, &idco tdtamcntum nonrumpunt, 
glolla cftlingularis in l.j.in prin.fl".dc bon.j>olI<:l.con* 
tra tab. Item declara fupr.aclidam concluhoncm non 
proccderc,quandofilioimpubctiinlhtuto fablhcuti 
cllent filii nafcituri ipfius impubcris , nam tunc naa^ 
uitaiefiliorum no cxpirat pupillaris lubftitnnoi Alcjt 
qucibifcquitur Ripa ind.Linpupillari. &probjtur 

ficrd.Lhumaniutis, vbitcnct lnblhtuuo£idadcfit 
ijshirioli: crgoidcmin propohto, cumcxcpbri5& 
pupillaris^uiparcn(.d.l.humaniraris>&d.i.cx£iitlo. 
4 ' 'Qiurto & vltimo fipl^ pupiilaris lubftttttao rxpi. 
rat,quandofubftiturio fadiaeft lub conditione ex- 
trinfcca.quxdchcit, proutcftinl.quihbcns,uiprm- 
cipio.ffieodem. 



SecuntU Tartisfinis. 




ALE- 



* 



III 




ALEXANDRI TRENTACINQVII 
P A T R I C II A (^V I L A N I. 

I. C. PRAECLARISSIMI. 

DE S VB STI T VTIONIB VS 

PARS TERTIA. 




captos habcat filios,nepoc«,vcl dcinccps>pcrmifRjm 
cftci ilhsitalabftituerc, vtliinfiirorciIcccllcrit.Ti- 
tius,ponc, ficci h.Tres.l.cx faclo.ffcod. $.qua rarione» 
Inftjt.dc pupiLfub/lit.Etlicct fupradidx diffinitio- 
ncsoppugnari pofllnr.ramcn nccircacas tcmpusco- 
tcramus.cum cis pcrtranlcunduracft, easqucappel- 
bmus potiusdcfcripcioncs,quam dirtiniriones. 
X Ethxccxcmplarisfubllitutio itadicitur, t&appel 
latur,quiaadcxcplumpupillarisinduda fuit, vtrx- 
prcrtcdicitlmpcraror ind.$.quarationc. qucmad- 
modumcnimpupillaris fuitintrodudli,quiaci3pu- 
pillus tcllari no polHr.fquuin vifum fuit,vt patcrpro 
co tcllamcncum codcrcr, ita fiiit incrodud^ harccxo- 
plans fubllitucio. cum cnim furiofus fii»; rcHamcntu 
condcrc ncqucat.fitcm furioli.ln/iir.quibus non cft 
pcrmill.'ftccre tcllx ^uum fiiit vifum.vt cius parcn- 
tcs pro ipfo condcrcnr,d.$.qua r.uionc.& hinc cft po- 
flca,q)aucmadmodumpupillaris fubrtitutio adue- 
nicntcfiiijpubcrtacccxpirar. I.in pupillari. IT. cod.ica 
etiam aducnicnccfilij lana mcntc, h.Tccxpiratcxcm- 
plaris fubftitutio, d.$.qua rarionc, & d.l.cx fa0.o. 
Quando, & quo iutcinucnra fiicrit cxemplaris 
3 fublluucio? t Communis opiniocH.fecundum Poli- 
tum,qiiod a luftiniano inucnta fucn't,vt probari vidc 
turper tcx.in I. Inimaniiatis. C.deimpub.&alijs fuh- 
itit. pciidcrandoibi verhum, indulgcmus. vcrtiquia 
horcdilccptatio cft nulliusmomenu, idco ita ficco 
pcilcpcrcranlcundum puro. 
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uuiiiii inuroi, icu viti/. vu iccuncium ^ouar. m cap. i txemplaris fHbslltutio,quibus vcrbit fiat. 
Raiaucius.$.£. cxcradc tcfiam.crt ccftamccum, quod 2 Exemplaris fub/Htutio^qHOttipUx fit. 
ipircntibus fic pro libcris minim^ccftari x^alcncibus 5 Exetnptaris tacita^an fub exprejja vx/sjjri coiiftrjlur, 
furoris vcl limilis morbi caula . vcl cft infticucio qux- 4 Dmo fpecialia circa idcm, quando concurrcre poljint. 
da^n h.Trcdis i parcncibus. hlijs fiitiufis & menteca- j Exfplaris tacila,an fub expreffa pupilijri conlineat^er, 
piis h€u. l.hutna.iicaiis. C. eod. li quis eaim mcnce 6 Fa ^plaris fubjlo, an ad cafus ncn exprejfos porriaatur,- 

T i CAP. 




S V M M ^ K l y M, 

1 txemplarisfub!iitutto,quidfit. 
X Exemplarisfub!}itutio,quare ita dicatur. 
J Exemptaris fubfliiutio , qn & quo iure inuenta fuerit. 

CAPVT PRIMVM. 

V p R A Vulgaris, & pupilla- 
ris maccriam declaraui : ad 
pr^fcns Exemplaris fublticu- 
tionis tradbtum aggredior. 
Pro cuius faciliori intclli— 
gcntia dc pluribus cft qu.r- 
renduin, &plura funtdeda- 
randa,dilputauda, rcfbluen- 
da, &dectdendx &prim6, Quid litexcmplarisfub- 
Ilitutio ? Secund6, quarc ita dicatur ? Terti6 , quan- 
do&quoiurcinuciicant? Quarco.quibusvcrbis fiat? 
Qiiint6,quocuplcxiit>Scxt6,iquohcri polTitf Scpci- 
nio , quibus ficri poftic? Ot}au6,qua: rcquirantur, 
vtfiat? Non6,qninamlintciascffcdlu5? I>ecim6& 
vltimo , quando cxpirct ? Quibus umnibus rcfolucis, 
difputacis,&dccifis, rcfolutaericcocaliuius cxcplaris 
fubfticucionis maicria . & id.-u dcucnicdo ad primu , 
t^arricur, quid lit cxcmpl.iiis Uibftitutio?t& fccii 
dum Imola, Excmplaris fubftitutiocftfubftitutio di- 
rcdti.propterqiiamprouidcturci, qui non proptcr 
ztacc, fcd proptcr mcncis dcfcclii ccftori non potcft. 
Vcl iccundu Polirum,cft icftamcntu, quod firi parc- 
tc pro libcris carctibus ca fa^ionccaula furoris, auc 
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I Xcmplaris f rubfhtutio Ht tllis vet bi$, Ci 
in Airorc, vclalio quouis rUorbo, quo 
tcdari im pcdi rctu r dccdTcri t, i ta v t & fi 
non cxprimantun tamcn intclligantur, 
vt in H.I.CX fado, probatur. 
ExcmplaiistfublUtutio cl\ triplcx,cxprclTa,tadta: 
& partim cxprclTa, partim tacitx Exprclfa cft , qux cx 
vcrbisip/ius tcftatoris, vclgcncralibus, vclfpcciali- 
bus fignificatur.Vcrbis ijpcdalibus cft,vt cxcmpli gra 
lia fi tcftator dixcrit ,Si nlius mcus iii furorc dccdle' 
rit, Titius fitci ha:rcs:vclii ijliusmcus infurore, 
vchn quouis alio vitio fm morbo, cum condcrcto» 
ftamcntumimpcdicntc, dccclli:rit, fubllituo ci Ti- 
tium, vt probatur in d.l.cx fado , & in d. I.humantta- 
lis, in d.$.qua rationcVci bis gcncralibus cll,vt cxcm 
pli j;ratia,fi patcr duos filios fijrioibs habcar, cosquc 
in(lituat,a(q-, inuiccm fubflituat: nam fubrcciproca 
hacfubftimuonc ctiam cxcmplaris ad fimilitudinc 
pupillarisconiincfur.quxcxcmplans (ubAitutiovcr 
risgcncralibuscontincrur, &:cxprcl?a nuncupatur , 
Bart.num. i <>.Alcxan.fub num. 17. Ripa num. ^.laf. 
& alij comunircr in I. Lucius.ff'.dc vul^.&pupiLlmo- 
Iainc.Rainutius,cxtradctcTlam. 

Tacitacft,qu9quidcm non fignificaturvcrbis, fcd 
ex ijs tantum taciic, fcu prafumpciiic coUigitur , vt 
c(l illa,qux in cxprclla vul^ari, & in cvprclTa pupilLi- 
n coniinctur. Vcrumquiadcpridictis controucr- 
iia eft iii iurc: idtopro vcia harum rcrum rcfolutio- 
ne,dcduobusqu(rcnduin cA. Prim6,an fub cxprcila 
vulgari,taciucxciiip|iri5Contincatur Sccundo, an 
fub cxprclla pupiUari lirailitcr tacita contiiicatur 
cxcmplaris. 

Circa primum trcs fiint opinioncs, fqiuril prima 
cflGuil.& Rayncnj cullimantium, quod indiltinctc 
fubcxprclTavulgari tacita cxcmplarisnoncontinca- 
tur, qui moutntiir duabuspocilTimum rationibus. 

PriniD, nam ii lub cxprclla vulgari tacita cxeiVipla- 
ris cotinerctur, fcqucrcrur caium aduer/amq; fbrtu- 
nam cxpcciandam tllccum cxpcdatctur cuciuus, & 
inmcnicicUatons pixiumptiuccllctcalus furoris& 
dctncniix. Icd conlcquens diccre, elt ablurdum.l.in- 
terftipuUntcm.$.facram. ffdcvcrb.oblig.crgo abfur 
dumcilctiamantcccdcn$.Vcruni luiic rationi rcfpo- 
detur, qu6d maior propofitio non proccdit, qiiando 
cafiisuducrfaq; fortunarcipidt fauorabilcm proui- 
fioncm,p[uut d\ in calu noih'o,quia runc trilliseuc- 
tus fcmpcrconfideraridebct. Lgcncraliter.fh homi- 
nilibcro.fF.dcfidcicom.libcrt.&l.placct.ffdchbcr.& 
poHh ■ ncc vcracd conlidcratio laionis in Lfiarroga- 
tor.(fidcadopt.in 3. coLliccntis vcram cllcantcdjda 
dcclarationcm,quando agitur dc prouidcdo fibi, fcd 
non quando agitur dc prouidcndo altcri , prour eil 
incalunoilro, in quoagiturdcprouidcndofuriolb. 
Quiama cft,& pr6cedit et iam.quando rcfpicit .altc- 
rinspfouifioncm,nampupillari$ fublTituiio pupilli 
piouifioncm rclpicit.&quod pupillus in pupillari 
xtatc moriatur,cft triflis cuentus cxpedatio, Si tamc 
fubcxprcilavulgariconncturtacita puptllaris. Ergo 
curacxcmplarisad fimihtudincm pupillarisfitintro 
duda,codcmmoiio lubcxprclla vulgaxi tacita cxc- 
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plarcm contincri fixtcndum cft, Nam ratio, quarc lex 
przfumit, quod ii tcllator cogitalTctpupillum in pifc 
ptlLiri morirurum, cundcm, qucm viilearitcr fubfti- 
ruitjCtiam pupiltariicrfubllituifl<:t: militatcquidcm 
in cxcmplari , ii cogitalTct filiii in furorc moriruru .fi 
cnim talcm ca('um cucnturum putalTct, vriq; tcdator 
pro(pcxiiIct , idco<]uc habctur ex lcgis (bpplctione 
pro cauto id, quod tclhitor fi dc eo cogitaflct, cauii- 
(ct.arg.gLin I. talepac}um.J.fi.(rdepa,.'l. 

Sccundomoucntur. Quiafilub cxprcda vulgaci 
cacitacxciupLiris contincrctur, fcqucrctur quvkldr- 
caidcmduo concurrcrcntfpccialia: namquodvul- 
^ris cxprclla contincat tacium pupillarem , cll vnti 
Ipcdalc: qu6d vcr6 c tiam taciram cxcniplarcm conti 
ncat, cllaltcrumfpccialc. fcdcon('cqucns dicerccft 
fal('um , quia duo (pccialia circa idcm concurrcrc n5 
po^Tunt.Lj. C.dcdot. proniilTI&Lcum pi>fl.$.gcncrJC 
dc iurc dot.crgo (ulfum cA atiam antcccdcns,&: (ic^ 
fubcxprclla vulgari tacita cotincatur cxcmpLiris. Vo« 
4 tum &:huic ratumi rclpoiulctur, j quud duo fpccia- 
lia circa idcm concurrcrc non polliint.quando cx eo- 
dcm (x)ntcorigincm habct: fc-cus quando cx duobus 
fijntibus origincm tiahunt, proutdlin cafu noflro, 
quia vnuni (pccialc ci} proptcr .Ttatcm, & rationc ^ta 
tisorigincm liabct: aiterum verocftproptcrfiirorc, 
&ab co priiicipium trahit, Si idco fiinul concurrcrc 
poduiit. L(ii)gularia.f{'(i ccr.pct. Prxterca in cafu no- 
hro ilTa fpccialia nunquam concurrcre podunt, quia 
donc- locum lubct pupillans, cdlit cxcmplaris, arg. 
Lqui lubct. ffjic tutcL 

Sccunda cft opinio, qu6d tacitaexcplaris cotinea- 
tur: li quidcm tcinporc, quo vulgarishctut, iam is, 
cuificbar,cratmc!Uccaptus,fccus fitunc eratcom- 
posmcntis.&:iixccft Barto.opinio, quara(cquuntur 
Alcx.la(.& ali j, in d.l.cx fado, Bald.in Llnim.anitatis, 
num.6 1.& ibi candcm opunoncm tcncnt Saly. &: An 
ge.C.dcmipub.& ahjs ('ubft.Albc. idc tcnet in Rubr. 
rildcvii 0!dra.qucmip(crcfcrr,&abhacopi- 
nionci . . .. litlmo.inc.Rainutius, cxtradctcfta. 

Et quod quando compos mcntis crat, fub vulg^'i 
taata cxcmpLiris non conrincatur, moucntur t.am 
pcr primam rationcm (upra in prima opmionc rcci- 
tatam,cui optimum datuin fiut rcipofum, quam pcc 
lianc aliain rationcm. 

Excinplaris non potcft h principio Hcri liomini (a- 
nx nientis, crgo non etiam potcftcontincri in cTprcr 
fa vulgari. Probatur cofcqiicntta, quii oportct quod 
fubftitutioconicniaiittalis, quxipiincipio cxprcf^ 
sc(icripotuiiIcr.Liamhociure.flr.cod. Vcrum huicca 
tinnircij>ondctur,quodcxcmplarisa principio ficti 
poteft homini (an^ mcntis, duinmodo tcmporc moc 
tis tdlatoris rq>cri.atur (oiriofus , (icut pupillaris ficri 
etiam potclt a principio cxtranco, dummodoif.n- 
porc mortis repcriatiir adoptatus, I. i.Ji. fi quis cxi ra- 
neum.lTcodcni.&ibi Barto.in 5.rcquifito.&ficcon- 
fequcntianon rccic probatur, ncquc ilhiddicitcex. 
ind.Liam hociurcproutintucnticura liqucbic 

Tcrtiacitopinio; quodindiiiinciclub vulgari cx- 
prcda tacita cxcrapiaris contincaiuc, & ficqiibdcx- 
preilavul(;aris pubcri fatiatr.a}uniradcxcmpLircm 
tam fi is pollca (airerc c^pcrir, quam fi iam tiuic, 
cum furcrct,ficbat. qiumopiaioncm cencnt 
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(IXexra(Sbo,nuni.77.Corn.in d.l.humanicatis,nu. 1 6. 
Policin trac^.lubltit.in matcria cxcmplaris,in quinto 
quxdtoprincjp.tli, Zafin cu.tradLnum 8. &Fcrnan. 
Vafq.in tr.i(i.tic luccclI-progrcH lib.i. 1 7. num.tfo. 
&6i.vbiaudct diccre hanc opinioncm non minus 
rcccptoin.quam lir fuperior Bor.opinio . 

Moucnttir hac rationc . Excmpbris ilibibrutio ad 
#tcmplum pupillarisfubniiiutionisfuic incroduChi. 
(L$.quarationc.d.Lcxfacilo,&d.l.humanicatis. & Aa> 
tucuminpupillari proceditctiam in exemplari , nili 
rcpcriatur lcgc cxprclKi difcrccia incroduda. d.$.qua 
ra tionccrgo vci pupillaris tacita comprchcnditur in- 
dilUndclubc.vprcllavulg3rLd.l.iam nociurc.tta ctia 

2u6d intlillindciacitaexenipLiriscontineatur, con- 
tendumcH. 

Comprobatur, fcu corroborarur Ivrc ratio.fub cx* 
prdla vulgaii tacita pupilbrts continctur c.x dilpoli- 
tionclcgisconicdlurantis prxliimpram ccltatoris vo 
luniaccm , nam Ifx prxfumit tcllatorcm idem chfpo- 
fuidc, a fihuminpupillari.xcaccmor!Curumcoi;iEaf- 
fcr.qux racio habct locum criam rcfpcthi cxcmplaris 
iublltcutionis, quia li patcr Hhum lanx mcntis,furio- 
fiimcuadcrcco^itallctjVtiquepiofpexillct.&idcoha 
bciur ex legis (upplctionc pro cauto iil , quod tolla- 
:tor, li dc cocofjitallcr, cauillcr, arg.glof in l.talcpa- 
<ftum. $.hn. ft.dc padt Et pcr hanc rationcm cgo cum 
liac vltima opinione concurro . 
I Circa fecundum & vltimum, ■\m fub pupillari cx- 
jprclla tactia cutincatur cxctnplaris? Duo lunt cx mcn 
«cBartohconlidcrandi cafus: Quprum primuscft, 
«juando pupillaris fubHitutiocll iacb cum temporis 
limitationc, vt puta <i diiltum fir, fi filius metis in pu- 
pillari.Tcacemoriatur.&:in hoc cafu concKiditliar- 
Etolus, tacitam cxcmpbrcm lub ca non concineri , que 
>Vlcx.&Iaf fequuntur in d.Lcx faclo, Bal.in d.l.hiima- 
siicatis, ImolaincRainutius, in maccriaexcmpbris, 
cxtra dc tc[lam.& cHcommunis opinio . 

Quimoucntur hac ratione. Tcmpore pupillaris 
artatiscumpoiric pupilUris fubllicutio locum habc- 
re, ccnaccxcmplarii: poH vcr6 ccmpora pubcrcacis 
cxpirar omnis clTcdus huius fublbrutionts , arg. Lll 
ita quis.lLcod. nam propter taxationem temporisdu 
rat vfque ad pubertacem & non vlcra , arg. Lqucxi fi- 
dcicomrailfum - fF.dclcg. j. Igitur cum polL pubcrta- 
tem cellct omnis puptllaris fubflitutionis cfTcclus, 
ilib ca non potcH tacitacxcmplariscontincri . 

Vcrum Politusin tracl.fubllit.in matcria cxcmpLi 
ris , in quinto quzfito principali , & Ripa tn d.Lcx la- 
&Ot nu.78.contiarium tcnent,cumquibuscgopcr- 
tranico , & moucur luc rationc. 

Quando tacitumconiinctura:qucprindpahccr i{ 
non acccllbric fub cxprcllb , & aliundc origiiicm tra- 
liitttuncvitiatocxprcllb, taciiumnonviti.icur.Lli fi- 
dciallur. ffIdclcgar.;.&Lj. ff.quib.mod.pign.vcl 
hvpoch. foluiiur . fcd lacicacxemplaris comprchcnla 
fiib c.vprcHa pupillari .xquc principalitcr, Ik non accef 
ibiiciub cacontinccur, &aliunde origincm trahit: 
natn ipla non venircx natura vcrborum , ncc cx (c- 
«juclapupilhriscxprefs^, fcd txintcrprccacionclcgis 
coniedhirancis mcnccmdcfun<5^i, cum tcdator liibdi 
tuens in vnum cafum, (ubllitiullct in vtrunque, (i de 
ilio coj>ita(Iet: crgo cxcin&a pupillaii lubliitunone 



per pubenatisaduentum,non cxringuicur,fcd rcma- 
nec cxcmplaris (liblhtutio.Pr(cerea illa verba,(i in pu 
piliori xtatc moriarar,fueru n t appollca poti us dcm (>- 
lliaiiuc, quim caxatiuc. quoii paicc cllc vcrum, cjuu 
quadocxprimitur tcmpus, quod incltcx nacura (ub- 
ftitutionis, mnctllud vidctur potius exprcliiim dc- 
monlIraciu(*,quikm taxatiuc, cxquoomninoincilcc, 
fiexprclliim non fuidct.ilhtd probaiurper nocau 
pcrUal.&Imo.inl.Gallus. (F.dc iib.&poilh. &cradit 
Ruin.in conts>7- num.4.in i.vol. Scd h«c vcrba,fiin 
piipillari .rcatc dccciicrir, (iinc cx natura puptliaris 
iitbllicutionis.&licxprellanonfuillcnr^omninoincf 
fcnt.L i.lf.cod. crgo \\xc verba fucrunt pofica dcmon 
Itraiiuc, &non raxatiue.igiturnontaxant, ncqucli- 
mitat inlra hoc tcmpus tacitam cxemplarcm. & pro- 
pterea vti C\ hunc caium poft hoc tempus teftator co- 
gitadcr, idcm difj)c>fuillct , tdco cx ict»is fupplctione 
pro cauto ccnlcri dcbcc , arg. giol. in <).Lralc p«llum . 
$.fin.NecoblIat racio (upra .iddudla.quia cx huc fun- 
damcnroconllacdcrclponlionc. Vcruin prumaiori 
dcclaracionc vidcis quofllioncm i ^o.luprain macc- 
ria vulgaris fubHicurionis difpucatam . 

Sccunduscafus ell , quando fublhcucio fa(!}ae(l C\- 
ncccmporishmiratione, viquiadixi , hlto mco calis 
^iu:rescllo,& cunccxprclla pupillacis concincc taci- 
tam cxcmpl.ircin , Bar.Alex {.if&ali) commttnitcrtn 
dl.cx ficto.&ratiocft.quia fi hunccafum tclhtur co 
gitai]cr,vciquc profpc.villec: &ideoquando non pote 
nt in hoccalu valcrc vt pupillaris,vafcbic vc excmpla- 
ris, arg.corum, qua;dicuncurinLCcnturio.ft.cocl. 8C 
inLGallus.$.j.fK(.k-lib.&pollh. eft bcncverum, qu6d 
Poiitusin cr.-icl.fublhtutionuin, in matcria cxcntpla- 
risjin quinio qu.i'lito, tcnct hanc fubUicucionc com- 
pcndiolam cllc,& non mcrcpupillarc, cuni (Jnc tem- 
poris iimiracioncfadla fucric, apcacftcomprchcnde. 
re plurcs (ubfticutioncs.&idco puciuscompcndiofa, 
fuD qua cci.im exetnplaris cxprimitur, quim mcrepu 
pillaris nuncupanda cft , arg. nocarorum pcr Dodo- 
rcs in d.i.Centurio , & Ripa in d.Lcx faC^Vo , nam.7 8. 
rencchanc (ubftitutioncm potius ellc excmpiarcm , 
quimracrcpupillarcm .&ratioeft,qui3Cum vcriia 
c6uenianrc.\craplari, &cum cxemj^iaris habcatlon- 
giora tcmpora, potius diccndum cll, qubti contincat 
pupillarem,quiim econtra, iicucdi(£lum fuicincom- 
pcndio(a.d.i. Ccnturio,& hoc vcrum cllc dicas, qiian 
do tali inodofublhcucio incnci capro, (cu furiolo fa- 
c^a fuit. Et qu('>d cxcmpLiris contincat tacitam pupij- 
larcm.ccncncBar.Alex.&Imoia ind.Lcxfai^o, Iraola 
in d.cRainurtus, & BaLin d L hnmanit.icis, num.64. 
Et ratio eft,quia hxc vcrba, (i in fiirorc deccilcrit.co- 
pendiola (unr.&indcfinitam loaitioncm tnchidunr, 
& fic quicquid poccft pcrlonis, & ccmporibut conuc- 
nircarg.cii patcr,dc tcftam.lib.<>. 

Excmplarisfubftitutiu partim tacrira, &partim ex- 
prcilacft, vtli excmpli gratia rclbcor dicit, (I filius' 
mcusdcccllcritinfurorc, taltslitiurrcs. muducclla- 
uit fiiror, (cd rcmanfir prodigus , vcl furdus , vcl mu' 
tus: vtiqucfiibftitutioillaadiftoscafus non cxprcl- 
fos porrigitur, & lic ifta fublhcutio eft partim cxprcC 
fa,quiafpcdficcfadUfuit furio(b: cft criam parrint 
t3Cita,quia porrigiturccllantc furorcad alios caiiif 
non cxprcftbs . Vcruinprorclolutionc huius ret, di' 

duobus 
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duobus cft quarrcndum: Pnm6,an cxcmplaris prodi- 
go,furdo,& muto ficri |Hiflit ? Sccuncio, an fubfti^u- 
tio cxemplans fu liofo tacb,ad iHos cafus non cxprcf 
fos porrigatur } 

Dc vcritaicpt imi quarfiri vidcbimus infra in fcpti- 
moqu.Tficopiincipa]i. Circifccundum,Oar.in(i.I.cx 
6 fado.t tcnctirtamcxcmplarcm fubditutioilcmctia 
ad iftoscafiis non cxprcllosporrigi,qucm fcquuntur 
Alcx. & laf. in dJ. cx fado , liald. in d.l. luim.mitatis, 
Imola in c.Rainutius, cxtra tlc tcllam. & Polit.in rra- 
^tufubftit. in matcria "xcmpiarii, inquintoqux- 
fitoprindp.ali. 

Moucntur his rationibiis,&prim6: In fubftiturio- 
nibiis ficri dcbet largiflima intcrprcratio , vt habcruc 
pcr Du^orcs poft gtof. in d.l.Gallus . $. & quid fi tan- 
tum . ff.dc lib. £>: pofth. Si idco llcuti vulgaris fad^a in 
vnum cafum porrigitur ad alium . d. $.&quid fi tan- 
tum,& Liam hoc iurc.fTcodrm . & Lfin.C.dc in(ttc.& 
fubftit.itactiamcadcm racioncdiccndumcft, qu6d 
cxemplaris fada in vnii cafum , .u{ alium porrigatur . 

Sccundu & vlumo alijs omiflts moucntur , quia 
prouilio tcftatoris faOti invnum cafum, porrigicur 
ad ahum , in qucm tcftator vcrilimilitcr prouuiillct. 
idcro.fi dctali cafucogicaflct.tc.x.cftnotabihs in LLu 
cius.$.Lucius, &ibi Dar.&alij.ftldchbcr.&pofthum. 
Scd in cafu noftro fi tcftatorcogirallct hunc .tlium ca 
fiim cucncurum m iiliiim fuuin, vtquia de furiofi> 
ruadcrcc mcntccaj>iu$,vcl luriius, vcl mutus, vd pro- 
digus,vtiqucvcrilimihtcrprouulilIct, proutlippi$& 
tonlbribus patct . Ergo cxcmpLiris fubftitutio in vno 
cafii fada,ad ahosporrigitur cciam non cxprdlos . 

I Qm* fit ratio , quod exewfLtri', fnbfliiutio per tnatrem 
fieripelfil. 

a Fi^i«f emjncipatus, an patri mente capto extmplmttr 

fubflituerepojljit. 
i Mater,qus ad fecuttda vota tranfiuit, an filijs pritni vi- 

ri exemplariier fub[iituefepij]it . 

4 Exemplarispermjtrcmanteautfjfiliofurinfi, anptt 

tranfttum ad fccunda yota irriictur , 

5 Tater fectidb tiubeiis,an pojfu exemplariterfMbflituere, 

6 Tater & mater riles pcrfon* , an poffint filio furiofo 

exemplariter fubflitucrc.& num. 7. 
8 Miter an poffit exemplariter fubflituere filio in poteda 

te patris exiflenti . 
p Subflttutusexcmplarisapatre, anpraferatur fubflitu 

to a matre in bonis paternts . & qutd in bonis mater- 

mj,q«.lo, &-<juid inbonis aliundequ/tfitis, nM. 1 1. 
12 Subflitiitus ab auo, anpt afcraturfublittuto d matie. 

C A P. I IL 

Xpcditus dcprimo,focundo,trrrio,quar 
to,&quinto quxfito,deucnio adfcx- 
tum,quoii cft, aquo excplaris itU fubftt 
tutiohcri pollit? &dciioc habcmusie> 
gcm cxprcllam in d.Lhumanitatis , qiia: 
hanc fubftitutionis fasltioncm parcntibus vtriutquc 
fcxiis conccdit . Verum pro rcloiucionc,&procom- 
plemcntohuiusfcxti qu3rfiti,&pro cugnitionenota- 
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tomm,&dicborucncirca lianc mairriam pcr Do£to' 
rcs , plura dubia rcl'r>iucnda vcniunt . 
I Primum quorum cft, f qutc lit ratio.quod ctii pcr 
ntatrcm cxcmplaris fubilicutio ficri pofli t • & conclii- 
lIucproccdcndoexmcntcDoilorum dicas, q> cxcm» 
pbris fubftituiio exhumaniurc introducb fuir,<itc 
iiccxpicratc,& niitcricordia.d.Lhumanitatis .Scdin 
niatribus xqua pictas cllc vidctur crga filios, vt in p4i 
tribus.Lfuriofo.tf.dccurar.fiirio.idco xquam potifta 
tcm lubftitucndi tam matnbus, quam patribusCon-* 
ccdcrc iuftifljmum fiiit . qua: ratio cdlat in pupiibri 
lubftitutionc,quiain pupilio non conlidcratur hu-> 
manitas fimphcitcr,quiap.icria potcftas rcquiiitur 
in fubli itutionc pupdlari.d.L i.in pt in. & quia ilic cll 
naturalis dcfcchis m ptipiiio, quiumnibus contio- 
git.quod non cft in Kiriolo & nicnto capto:& idco li- 
upictas & mdcricordia, qux confidcraturinfurio. 
fo& mcntccapco, iociim non habct,ncqucconfidc- 
ratur .n pupilio : nam pupiliaris monbus tantum in- 
du<fla. jit, quinonconliho, lcdcalti&paularint in- 
ducunt'jr& pr.Tlcribuntur,caq; prxlcnptio nonle 
vltra cxtcndit, quia notinima dl luns rc;; ula,tintuni 
clIcpr.Tlciptum , qitantum pollclium. Vndciaimcx 
non fcripto, vci conftitiiio, lcdiurctantum pr.tfcri- 
pro & con fuctudi nario ddccndcret ius, facultasqj pa 
piliaritcr liibllitucndi, non cftcur dicamus, quare in 
patrc tancum,\-cl auo,vcl proauo paccrno, non ctiam 
in matrc,& rdiquis afccndcntibus pcr hncam mater- 
nam id ius vcrlarctur,cum no tantum rationc, qu^m. 
conluctudinc, nonlcgcconluitiflimciata, lirdpauLi- 
lim muribiis,& vciuci fortc quadam id ius induCtum 
crict,vtind.Lmonbus,probatur. caauccmlurs ccci- 
ditfuperafccndcntcspcr hncam patcrnam, nonaa- 
tcm liiper aiccndcnccs pcr iincam matcrnam. at facul 
tas cxcmplaritcrfublutuciidi, ciim icgc lcripta con- 
fidtillimc bca hicrit,vt di.iiumanitatjs, comprchcn- 
dit non lolum patrcm.lai ctiam matrcm,& alccdcn- 
ics pcr vtranquc iincam, quia in vtrilquc crga hbcrus 
par piccas rcpcricur. 
1 Scaindumdubiumeft,tanvtipatcrmcntc capto 
filio poccft lubllitucrc, itactiamcconcrapoflitnK n- 
te capto patn hhus cmancipaius cxcmplaritcr fublii- 
tucrc? Etinhacquzftioneduxfuntopinioncs:Qiia- 
rum vnadl lafonis in d.i.cx facto, tcncntis filium pof 
lcpatri mcntc capto cxcmplaritcr lubftituerc, & ino- 
ue.QrcK pluribus. 

Pnmopcrtcx. inLhis qui. dccucor.&curat.da. 
ab his. vbi probatur quod fifius dadus dt curator pa- 
tri furiofo,potius quam alius.Ergo p.iri rationc \ndo* 
tur quod fihus patri mcntccapto fubftitucrc pofl^t, 
tum argJ.nam &fi parcntibus.frdcinoft'.tcftam. tum 
quiavalct argumentum dccontrac^ibus ad vltiraas 
voluntaccs.l.lcrutim filij.fcum, qui.ffdcicT;at.j. tura 
etiam ,quia/actiius quis admittitur ad ccilandura, 
quama<l contrahendum: quod probatur.quia m.-uor 
quatuordccim annis potcft tcftari ctiam fi iiabcrct 
curatorcm, vt noutur in LAurciiu.$.Caius.fl.dchbe- 
rat.lcga. & ramcn in adminiftrationc intcr viuos non 
habcr potcftatcm. 

Huic tcxtuiitaindu(£lorcfpondetur,diuerlam dle 
rationcm intcr iftam cxcmplarcm fublbturioncm, ct 
intet admituftrationcm bonorum intcr viuos: nata 

in 
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tn aHmihiflraiioncbonoru.ncccflariailUcuracfl, vc 
bona coniiTucnrur.tam ad vtiliratcm ipliiis mctc ca- 
pti,quama<i vtiiitatcm lili|:nam eum patcr inentcca 
ptus non poflit bona admicufbarc , lioi datur cura- 
tor,qiu curam bonorum habcar. fi cnim curator non 
«larctur, vtiq; pcr patrcm mcntc captum de iiicih bo- 
na difliparentu r . ik idco cum citndus fi t curator , lcx 
pcrmittit filium Handum cilc,cum nullus mdior cllb 
poilit ipfo filio.qu£ ratio ccilat in cxcmplari lublliru- 
tionc, cu ini-anullavidcatur ('jbdic neccHitas , quia 
cftinpoteltatcpjcris, anillam facerc vcht: &linon 
fiar, nonagicurdeahquointercllcmentccapti, cum 
AibHitui dcbcant ilh,qui vocaci fiint a lcgc. 

Secund6&vltnn6mouccur: Quia liifpofitumin 
vno cx corrdaciuis, ccictur cttam in alio difpofirum. 
l.fi.C.dcindic.Mdui.tollcn.fcdlihus&:patcr iuntcor- 
rclanui : crgo dilpolitum in pacre, etiam m iiho di- 
Ipolitumcenfctur.igiturvtipatcr filiomente capto 
cxcmplarttcrlubHitucrepotcft, itaeciam Blius patrt 
mcntc cipto. Corroboracur,quia quod patri pcr iiliu 
fiac cxcmplaris lubibtuno, cA Kiuor ipiius pacris : a> 
gocum llmus in HiUorabilioribus,dcvnoca(uad.iliii 
ext«nfiohcridcbct.l.quincq;.^.j.ff dcreb. corii.HuiC 
rarioniref|X)ndccur tah pad^o . Corrcbtiuorum non 
cft cadcm virtus, quAdo adcfl: diiicrfa ratio.Ji.paticur , 
lnllit.deiniur.iii:quadoquidmdccorum,&:iniquuin 
concra roemcmiegts rcliiltarcc: nam cumlcxiitius 
boni. &a.'qui.l.ji}ldciutt&iure, ideo runc corrclati* 
worumaoai.lt cadcm potcnna,&in fauorabiliori- 
buscstcnlionon pcrmitticur. icdincafu noibrocor- 
relatiiiorum non cil culcm ratio : nam cxcmplaris fit 
i^,quifeia;istucri ncqucuitt, &quorum vjca:pcn- 
dicancDC» &hacracionc fiiicintroduiba, quod coHat 
cAc vcrum, quia ad pupillaris cxcmpliim inucnta clt , 
qua- pupiliaris , idco iicrt potcll , quod eft commoda 
6i vtihs iihoJ.ii pnpillus.ft.dc acquir.hxred. commo- 
dum autaTi iilij in eo cn:,qubd pcr dationcm fubliitu 
ti pupiUaris, magis in tuto crit pupiih vica, arg.tcx.in 
(.iinautcm ica formidolofus^iun^o tcxjn fincprinc. 
Inftir. dc pupil. qua: ratio laitcm i communitcr acci- 
<icntibusccllatu] patrc: quiacumattcncoorchncna- 
tura: fcrc fcmperiiius fuperuiuat pacri.i.Iulianus.tF.ii 
quis omiliacau.cedam. &Lo(^iui. flivndc hberi . vita 
patris no pcriclitatur,cum iihus habcat primim cau- 
iatnab inteftato. $. j. InAiiut.de ha:rcd.ab inrc(la.& 
6c nuUus ahus iniiciiabicur vitic pat ris, cuin co dcfnn 
£to fiJius fibi liicccdat. l*rircrc-a non vigcr tanra hu- 
manitastih; ergapacrem , quania patriscrga fihuro : 
cum cnim 6hus tolbmcniumiibiconderc no poflit, 
humanum , piumq; fiiiclancire, pollcpaircm profii- 
bo cxcmplarcm faa:rc fublticationem ad hoc , vc ha- 
beat fucccllorcm oc tclbmcnto. quar ratio cellat in fi- 
Uocrga patrcm.cum noniiciiieo tanta humanitas. 
amorcnimpliudclccndit,quamai'ceiidit, gloLin i.li. 
bcri . C. de tcilam. Sc ardcntior ctt amor parcnrum in 
libcros, quim libcronmi in parenccs . &idfO d.l.hu* 
inanitatis,fnparcncibasloqucns, dsq; ibrtunas filio- 
tum committcns,.ad hhcros crga parentcs cxtcndi 
nondobet,dcquibusi;on mulcmn hdcndumcll. VI- 
nalutc non cl\ etiam necdliria : lum li hhus pollet 
exemplarcm fnlitlitutioncm fiiccre parri, cucnirct, 
nauc lciplura iub.licucrcc , quod vicuquud cilin* 



conucniens , non cll neccllariuni , cum finc ipfi fub- 
ilituiione tiliusab intetiato liiccaiat: autaliosfccx- 
clufofublhtuerct, quodablurdius dlct. Etq>inde- 
corum , & iniquum contra formam Icgis rcfulcarct: 
conftatexeo,quiainiquumcli, fihum (labercpotcfta 
tcm in parrcm.vt dicit tcx.in ccum infcrior.dc maio. 
&obcn.&: liccum conftet in cafii nortro diucrfam ra 
tioncmadcilc, noneft fiiciendadeparcntibusadfi- 
lios exrcnfio. 

Etcumfupcriorlafonis opinio,ncclcgc,necracio- 
nc probctur,cui commodcrefpodcn non potlit: idco 
al tcra eft opinio fupcriori contraria , lcilicct quod fi- 
lius cmancipams non poteft exemplaritcr patri fu- 
riofo lubftitucrc . & h.icopinionem ccncnt B.ir. Alex. 
Imola, Rip.i, Hicronymus Verius, Alciat.&alij com* 
munitcrind.i.cxfacto,R.iyn.Guil.&.' Albcric.in rcpe- 
iitioncRubriCf.ltcod.Bal.Coralius,Com.Pau.dcCa 
ftro,Ang.Alcx.6£Dcc.ind.l.humanitatis, Polit.in trx 
dta.fublbcxcmpL q.6. & Zalius in tracLfubft.cxcmpI. 
nnm. 5. & Vafquius in tradtdc fui:cefprogrdru,hb.i. 
$. 1 7 .n u-6 2. & ha:c cft com mu n is &: reccpta Scr i bcn- 
tium fcntcntia,4 qua nullus dilcrcpat.cxccpto lalbo^ 
quiaditatcncnduin cx pluribusmoucntur. { 

Prim6,quia tcx.in d.l.humanitatis , in d.Lcx faite 
& in d.f .qua ratione, loquuntur in fublHcutionc cxc- 
plari.qux lit libcris i parcntibus: ergo dc parentibus 
ad hbtros cxtcntio fieri non debcr, arg.l.li vcro . $.de 
viro.fF.lol.mat. Scringirar hoc fundamcncum : na pcr 
modum dilpcnlationis parenribus cocclTumcftpro 
hbcris tcftari contra iuris rcgulas &prxccpra, iuxta 
i.caputorias. tl'.de hxred.inftit. & Lcaptatorias. Cde 
tcftam.miht. modolic: Icxcorreifiorianon exrcndi- 
rur ctiam ex maiori tare rationis, auth.quas ai^ones • 
&ibi B3r.&omncs.Cdcfacrotan.cccIcf.glof inLtam 
is.in ff.de donat. liarr. in Lprxcipimus.$.fin. pcr il- 
lum cex. C.dcappcL Earc&omncsinLnconftante.fT) 
foLmaf.crgod.Lhumanitaris,loqucnsinpjrenribus, 
non cxtcnditur ad libcros . & li dixcris,d.Lhumanita- 
us,nd ellc iuris communis corrccloriam.cum emrcf' 
(caliquodius,ahamq; lcgem non corrig.ar: fcddlb 
cxorbitantcm 4 rcguJis iuris communts, & lic h. rcgu- 
hs d.Lcaptarorias , 6<:idcocxtclioncm pcrmittcndairt 
cx idenntatc rationis , Roman. in authcn. fimihtcr. 
Cad Icg.Falcid. 

Rcfpondco, conccdendod.l.hum.anitaris, non iu- 
ris communis corre<;ioriam , fal a rcgulis iuris com- 
munis cxorbicanccm etle, negando tamcn in cadi no- 
fVrocandemadcflerationcm: cum, vt fupra diftum 
fuicdiucrla rario con(iderctur:& ideo fucccdit com- 
munis conchilio, quod in cxorbitantibus a rcgulisiu 
riscommunis.noneftiicitaextenlio, fcd debctficri 
ftriv>ainccrpret3tio.Lius lingiilare, &Lqnod vcro cd 
xrz.ff. delcgib.nili liraiia iex.qui c.\ccnd.ir.c.confticu 
tioncm, & ibi glof notab. de rcgiilxin 6. im6 li rano 
non fit lcripta in lcgccxprelsc, in cxorbirantibus ctia 
cx identitacc rarionis de vno calii ad altum , & dc vna 
perlbnaad .aiteraiTi perfonam npn fitcxtcnlio,vtproi 
b3turind.f.dcviro, & ibi B.irt.Pau.dcCartro, &alijf 
Doil.communitcr. & fidcnu6titxcris.d.$.dcviro,lo- 
ciim no habcrc in corrclatiuis, prour nos loquimur : 
cumdifpolicio ioquensinvnocxcorrciariuis, cciam 
fifitcortcdoria iunscumunis, locumctiam in alio 
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habeat.l. fin.fn princ vbi B3rr.& onines. Cdc indi(^>a 
viduLcollcn.l.j.&ibi B.ir.C.decuprcll!lib.i t.R.c(pon 
dcoduobus modis: prim6,quialcxcorrc<floria, vcl 
poenolis diiponcn j fupcr vno ex corrcLitiuis, cxtcndi- 
tur ad altcrum , quando lumus circa ilium adhim in- 
diuiduum,riiper quo di(ponitur: cxcmplum, ii prohi 
bcmr lchobribus.-iuditus,intcliigitiir ctiam prohibi 
u Docloris Itctio.iS: ccontra : eodcm modo,li prohi' 
bctur aliquis ciuis vcndcrc foTcnCi , intclligitur ctiam 
prohibitusfurcnii$cmcrciiciuc,quiadl vnus aChis 
indiuiduustin quo prohibitio vnius corrclatiui quo- 
dammodoncccflurioinHuit in alccrumt&idcircocu 
roidcriodixic loaiines dc Lignano.qucm rcferr.&fe- 
quitnr Panormitanus in proarmio Dccrctahum , in 
4.C0I. Si ibi ctiam D.I-clynusin prima. quoddifpoli- 
liofachidefcholaribus, trahitur.tdDo<ilorcs Icgcn- 
tcs, tanqnamdicanturcorrclatiui, &econcra, itadc- 
mum li litcircavnumaifhim indiuiduum, quiatunc 
datur natura corrclatiui . in illis tcrminis loquitur 
lcx.in d.l. fin.vbi rcprobataMduitate in raininis.Iicec 
Irx fi: corrci^oria,intrlligiturctiamrcprobatain ma 
fculis: namintciiolegtslatoriscrat pcrmitrcrequod 
gcncralitcr mulicres pollent nubcrc,non autcmco- 
gcrcntur pcrlcucrare in vidutta;c:fcd non potcll pcr- 
mitti hbcrcmulicribus, vcnubanc, nili pcrmittatur 
ina(culis,vc cas accipianc in vxorcs : & idco fi tollitur 
viduitas in mulicribus , coUitur ctiam in nulculis , & 
itapropricconndcrac Bar.in dl.fi. dum colIigit,qu6<i 
dilpolicum in vno cx correlatiuis, intcliigitur dilpoli- 
tum inalio,&at.lhanciniclligcntiam rcducuturom- 
ncs dcciiiones , quxtn matcria correlatiuorum allc- 
gancur, &: maximercx.&quo<libidccidic Bar.ind.!.|. 
Cdc cuprclUib. 1 1 .vbi fi cgo fum prohibicus tibi vc- 
dcre, tu eciam cs prohibicus cmerc iub cadcm pcf na , 
quiatendunccircaidem indiuidnum. Icdinhis, qax 
dc fcfunccorrcUciua,vcpatcr&tilius, noncftdiccn- 
dum,qu6ddifpolitum in vnocxtentUruradalterum 
c6cracommuni-s rcguLis cxtr.i lilud indiiiiduum, fu- 
pcrquo fic lj>ccialis iiilpoliiio:nccclllicicac6ucrllo, 
vnum prolubicum cA %'crfus altcnimaliquid faccrc , 
ergoctiam &ccontr.i, vnus potcltaliquiiifucrcpro 
altero,ergo cciani & ccontrx & ilhid probatur cx plu 
hbus,& primo pcr ccx.in L2.fl.dc iniur.vbi iniuria fii. 

vxori,ccnfctur faclamarito: &faincnccontra,in- 
iuria ^<fta iTiariio, non ccnfctur UChi vxori. Sccund6 
probaturpercex. inLj. Cde .idult. vbi licel mantus 
polTitaccufarc vxorcm dcadultcrio: tamcn cconcra 
vxor non potcllaccularcmaritum.Tcrti6probatur : 
quialic^t maritus potlic hdeiubercpro vxore , camen 
econcra vxor.non poccftfidciubcrc pro marito. tcx, 
eftin I.j.& j.vbi BaLCnc vxor promarico.Quart6c6 
probatur, quiamaritusnobilisvxorcignobilcm no- 
(>ilitat.Lr(rminc If.deScnat. &camcn cconira mari- 
tusignobihsnonobilicaiurcxvxorcnobiii , deciarac 
Bar.in Lhn.Cdc vcrb.lignihc. Qiiinc6&vlrim6, alijs 
omiHiSjComprobatun quia inarims habct fitios in po 
reflaic , & tamcn ccontra v.\or non habct ctiam mor- 
tuo manto.$.matcr, Iiilht.dcexii9rcd.Iib.Qujbus fta- 
tibus lcqiiitur, qu6d licer patcr & filius finc correlaci- 
ui : camcndilpolicum in vno, noncxccndittir adaltc- 
rum conrra comuncs rcguias excra illud indiuiduu , 
(upcrquo fii Ipccialis dilpoiicio, na pacer poteftfiiio 
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mcncecapcoexemplariter fubftimcrc, quocfcftcon- 
tra rcgulas comunes: ergo cx natura corrclaciui ccon 
tra non rcqui tur, qiiod hlius pacri mente capro cxcm- 
plaritcr fublhtucrcpoflit^quia vnum potcft ftarc linc 
alcero , & lic ccllactundamcntum correlariui , quod 
(vc fupradixi ) confidcratur circa iphim indiuiduu , 
fupcr quo cft fadla difpoliiio, &lic circa illud caciim, 
quod paccr filio mcntc capto cxcmplaricer lubfticue- 
rc poccft . Sccundo mcxlo & vltimo rcfpodctur, qu6t| 
corrclatiuorum cadcm cft nacura, quaiido cadcadeft 
ratio,fccus li diucrla: quia tuncdilp6fitum in vno.in 
altero difpolimm non cenfetur.$.patimr, lnrtit.dc in- 
iur. fcd in cafu noftro inrcr patrcm & filium diucrla 
conlidcraturraiio, vtdcducam : crgo diucrfaetiam 
difpofitiointcriplbscllcdcbct. Deduco ininorcm, 
exempUrisintrodudafuiiad prouidcndumijs, qui 
cum mcntccapti&furiolilint,tcftarinon poiruni:& 
ideocum filius mcncccaprus tclUri non polTit, ^quil, 
humanumq; futc lancircpacrcmpollcfilio menccc» 
ptocxcmplariter fubftitucrc,qux lubftitucio cxcro- 
pbris filij ccftamcncum dicitur , & fubftitucus fibi Sc 
non patri fuccedic: cxpcdiccnim ha:rcdem hat>crc. 
l.vcl ncgarc . fF.qucmad. tcftam.apcr. & idco ctiam cx- 
pcdit adcllc cxemplarcm fubftitutioncm , & inhoc 
humanita<> patris conliftic, qua: humaniras non adcft 
infiliocrgapacrem, cum li filius patri mencecapra 
fubfticucicpoirecex hocvaria abfurdaconcra lcgis 
mcntem , & conrra communc parentum votara re- 
fuliarent,accciamconrrahumanitatcm & pictatcm, 
nain ncccHccflct, quodfiliusaut lcipfum inlhtucrct, 
quod dt ablurdum, indignum,& contra mcncem lc* 
gis.L j.lfdc i;$, qux pro non fcript.habcn.3UC fc cxclu- 
fo cxcrancos infticucrct,quod cft iniqtuim, & impiii» 
& contra commune vocum parcnrum, arg.l.gcne- 
raliccr . Cdc inlhr.& fubflir. cxpcdit cnim potius ho^ 
nainfamiliaconk-tiiari,&iiia dircc^c irc ad fiiios* 
quam aci cxcraneos, |Kr quos honor familix non cotk 
lciuacur.Pr^rcrcali patcrlubcrcr pIurcsiibcro$,qui- 
Ii!>ctpro corcilan pollct,quud cllctabfurdum, qiua 
ficvnus pollctdilponcrecontrariumeius,quod alcct 
dilpuluit, adcoquodexhacdiucrlltatemaxima intor 
cos dilcordia orircturcnntra voluntatcm patris li Ct» 
nus ellet,& conrra publicam vtilitatcm: ac cciam con 
tra formam icgis, cum iftc patcr incntc captus cu plu 
hbus dcccdcrct ccliamcntis, qiiod non admittitur,at 
fi in milicc. I.quarrebatur . fr.de roiht. teflam. & fic vi- 
des ex prfdi(£h$,qu6d li filius pacri mcntccapto exem 
plariccrlublhtiicrc pollct rchiitarctcx hoc variaab- 
furda,impia,&contrahumanitatan,aclegis dilpo(it> 
tioncm , quod cft contra rationem introdu^uam,& 
fin.iicm cxcmpiaris lubftituuonis:&idcodilix>litutn 
in patrc.non dbad filium cxtendendum . 

Sccund6mouentur & vltim6,alijs omidis: quia 
quod nuilusalrcri teftarccur, idgcncraiitcr Icgc vctc- 
h indudum cft.d.LcapcaCorias . ft".dc harrciUnftic. n©» 
qucin libcris crga parcccs id immucactim rcpcrimr , 
crgoquodnon mutatur, necftarc prohibcri dcbet» 
contra regulam I. fancimu$.Cdc tcftam.crubcfcimas 
cnimllnclegc loquLl.illam. Cdccoliat. &idcocum 
nullalcgc rcperiarur difjx>ficum , filium pacrifurio* 
fopoflccxemplaritcrfubftitucrc, idno.]ue nosdice» 
te dcbcmus . Eccum fuperior» fundaniciica in ii>* 
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re fDbii/lant, idoo cgo cum hac commoni opinio- 
nc pcnranfco. 

Tcriiiim ciuhium cft , t an matcr, <|ua: tr.in(iair ad 
fccuntia vor.i polTit cxcmplaritcr llibftitucre iilijs pri- 
iiii%'iri? In liacqua:f>ioncdu;r lunt principalcs Do»- 
ilorumopinioncs: t^arum primaclt afHrmaciua, 
lcilicctquod matcrnon obllantcquod ad iccundas 
trantiueritnuptijs, ponithlijs primi^^iri cxcmplari- 
tcr fublhiaere, & hancopinionem tencnc Imoia, Ki- 
pa, & Hicronymus Vcrius ind.i.cx fado, Imolu in 
c.Rainutius.in matcriacxcmplans,dc ccflam.Dal.Sa> 
|yc.& Corn.in d.l.hamanitatis , & I-crnand. Vaiqums 
in tra€t.dcrucccll.progrcf lib.i.§. ly.num. i4.cii lcq. 

Moucntur ilh cxpiaribus , & primn pcr tcx. in d.L 
humanicatis,cumhc induccndo.icx gcncralircrloi' 
qucns, gcncralitcr intciligi dcbct.Ldcprciio. (fAc pu 
blic.in rcmaiiKo.&i j.J.gcneraliter.ftdeicg.prxftan. 
ftdd.l.humanitatiT, gcncralitcrloquitur, adcoquod 
nondilhnguit, an matcradiccundatranfiucrit vota, 
nccne: erf»ogcncraliccrcft intclligcnda, taminma* 
tre, quxad fccunda vota non tranliuit : quam in ma- 
irc,qux lccundo nuplit.Huic lcgi itaindu^bx- rclponi 
dctur, quodliccclcxgencraliter loqucnsgcncralitct 
inteiligi dcbcat : tamcn non cft ahfurdum , qiiod por 
rationesalianim lci^umdcclarctur.l.nondlnouum. 
fi.dc lcg. fcd nos ha(>cmi]s qaod marcr pruiatnr admi 
tiiih^ationc bonorum fihj : 8c ratio cll , qiiia plcrunq; 
proptcr noiium maritum non fokim rcs filiorum,fcd 
etiam vitam abdicunr, adeo qood iftx foemin.T non 
haiicnt humanitafcm,&icxcon(idcr.itquod cucnire 
polfct : ("cd in cxcmpiari fubftitutionc humanttas re- 
^uiricur, &ctiam polictcuenirc, quod pcr eam infi- 
diarctur virx pupilli proptcr inhumanitatcm , qnam 
mulicrcs ifta: habcnt erga iilios: crgo non mirum, li 
ifti mulicri prohibctur pcr rationcs aliarum lcgum 
ticri atcropLiris fubftitutio. 

Secunnb moucntnr : Qu ia fi matcr pcticrit mtore 
filioantctianfitumadfccundjvora, non pnuabitur 
lucccilione, qux matris fauorcm conccrnit.Llciant. 
C.dc lcg.liaTcd.crgomuitominus priuabiturftculta 
fc teftandi pro filio, qux fili; l\inorem coccrnir. Huic 
rationi rcfpondetlaf qubclin propofito non potcft 
ficri diftcxcna, an roatcr pcticrit tutorcm.vcl ncquia 
cxcmpiaris ficri non potcft.nili puberi, lccundii com 
tnuncmlcntenciam: fcd poftquam pupillus cftcdu<; 
cft pubcs , mater no priuatur lucccflionc ctiam qUod 
non pcticrit ciitorcm. Lmatrcs . C.ad TcrtuL Vcrum 
Pulicus trurtaiurdc haclafrcfponfioncquia marcr 
ctiam fiiijs impubcribus exemplariccr fubfticucrepo 
tcft.fccunduni Bart. PratCrca non cft vcra hrcIaCrc- 
fpofio, lccundum Hicronvmum Vcrium.quia maier 
priuacur ctiam fiicccllionc liL j fiiriofi , li curacorcm 
non pcticrit , cum in hoc calu cadem rario iocum ha- 
bcat,cju6d qu.indo non pctijt rutorcm, & facit tcx.in 
Lt.f.li maccr, in vcriicquid ii fttriofo.il^ad Teccui.5: 
non cft mirum, fi nutcr non priuatur fuccclTionc fiiij 
£inx mcntis, fi pubcs motiatur , licct tcrojwrc pupil- 
larisxcatis tutorem non petieric: quiacd tcmporc, 
quo dcliquir, dcbct puniri, non in aho, vt notatur in 
Ltciant. Cdclc-"it.hxrcd.QniaraoraxfatcconcraCta 
uiperucnicntcdiucriazcatc, purgatur. LTicia.$.vlu- 
r»s. ffAe lcg.i. Itcm quia fuperucnientc pubcrtacc h- 



lins potcft tcftari , & non teltando, tacitJ vidctur re» 
liiiqiicrcmatri lu.r.l.x.ft^dt iiirccodiciLnimirum cr. 
go li non rcpeliitur.qtiia vcnit cx tacita voiuntatcrilij, 
qux rariones ccllant in fiiio furiofo : quia cum lic fu- 
riofns, fcmpcr marcr delinquit, fi curatorcm non 
pctat,& cum non podit ccftari, non vidccur cadcc hz 
rcdicatcm fuam rclinqucrc raatri fiig:& ideo cum cd* 
fcnc raciones, cclIaredcbccetiamdi(pofirio,arg.i.na>- 
turalitcr.$.nihil communc ftIdeacquir.poll.& c.cum 
ccllantccxtradcappcl. Vndecum tiipradidalafonis 
refponfionon fubliitat, idco hocalio modorcmouc- 
ri potcft: maict fi anteiranlitum ad lcciida voca non 

(icticrit tutorcm.priuatur fucccflionc.Lomncm.C.dc 
cgi t.lucrcd.& licct i pla ma tcr cllcc tu t ri x : tamc po ft- 
quam fccund.^scDntra5icricnup{ias, remoueturatu- 
tcla, proptcr (iifpitioncm,& proprer inhumanitatem 
ipfius marris , qux non cll fiin&a olHcio matcrno , & 
pictatcnaturnh.Llcx qux tutorcs.C.dcadminirt.tut. 
quxracioiocumhabcrcti.am in cxcmplari liibflicu- 
rione: quiacam matcrfccund.rscontraxericnuptias« 
inhumanitatcm crga filios dcmonlirauit:& poltct cf- 
fequbd pcr ilhm (ublhrutioncm inlidiarccur vita: ip 
fius pupilii. podet cnim vicricum liibftirucrc,vel alios 
h^roies, qni commanicntoconfilio iiilidiarcncur vi* 
t.T ipiliis fiuioii : crgo vti j)ropter iftam lulpirioncm , 
& inhom.Tnitircm marcr a rurda priuatur , ira eriam 

f)riuari dcbct a faculcacc cxempLiritcr lubftitucdifi- 
lofiiriofo.&fic cancum abcft, vc illa racio probet 
hancopinioncm, vtpotius hocmodo conlidcrando 
in contrarium rctorqacacur. 

Tertio mouenmr: Quja patcr tranleundo ad fccfi- 
das nuptias.non priuacurfiiculratc cxcmplaritcrfub- 
ftituendi filio fii riolo , Ang.Alex.Arcc.Ripa,Cuinan. 
& laCin d.Lcx fadlo, BaL& Salyc.in d.Lhumanitacis , 
& cftoommtinis opinio. crgo neque eriain mater ad 
fccund-tscDnuoLindo nnpcias,tali facultatc cxcmpia- 
riterfubAitucndi priuaridcbet.conlcqucncia proba- 
tiir, qtiiap^nafccundo nubenuucftcommunis, tam 
patri, quiira matri , glof & narr.in Lformiilr.Cdefc» 
cund.nupt.Huic rarioni rcfpondctttr , qu6d pcBna fo* 
cundo nubcnrium communis dlcdicirur tam patri , 
q Lum nutri, quando cadcm ratio militat i n vtroquc: 
iccus fi diucru.proat cil in cafu noftro, nam in patro 
maiorcftcon.ftanria: iteiii in parrc non militatratio, 
«^tioddcbcatabdicarc pcrlbnas & boni hhorum in 
noucrcam,&ideo eft,qtuid por tranfitum ad lecanda 
vota non priuatur adminiftrationc bonorum filij . 
Lgcncrahtcr , in vcr. ncgoaa . G dc lccunci. nupt. (cd 
bcnemacer, auth. lacramcntum. Cquondo mulier 
tutc. oftic. fung. & idco cum diucrla in cafu ifto con- 
fidcrctur rario , non tcnct confcqucncia , & argu- 
mcncumcorruit. 

Qiiarc6 &vlfim()ah|somitIis nnucncur: Qnia U- 
ccccxaclualiquo faclafitinuiriafilio,leiimatcr, pa-f 
tapcrtranfitum adfccundavota, rci.idatur fulpcCbi : 

fier hocnon prohibctur ficri iCl'.is in i^morcm Hiij:& 
lincclhquod lia-i pcrcxh.-credationcm fi.it filio iniu 
ha.Laim quidam.C.dc lcj.proptcrca tamcn non pri- 
uatur parerfacultateliiblticuendip-.ipillariter. $.noB 
foliim,Inftir.depapil.(ubrtit.Lj.<li.n. rticod.&hincefti 
quoti turor, qui non facit inuencanum , vcl non faril^ 
aat,rcd(iitar fulpcdlusi&non poteft adnuniftrarc: &. 
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taincnporcftfiiccre,quxconcernunt filij fauorcm, 
Bart.in l.tutor qui rcjKriorium.ftidcadminift.tur.<S: 
].quiduos. tf. dcrcb.dub. Icdcxcmplarisfublhturio 
filij fauorcm rcrpicit.l.cx tribvis.C.dc inofT.tcftam.cr- 
go matcr tranfcurdo ad (ccund.i vota , licct rcddatur 
lufpccla,& rilio miuri.im faciat^illi tamcn cxcmpbri- 
tcr iubftitucccnon prohibctur. C^tcrum&huicra- 
tionirdpondcturtquod non prohibcturai^his licri 
in fili) fauorcm,ltcct cx adu ali^uo fada Itt iniuria fi- 
lioilcu pcr illum a^ mater rulpedta reddatur.quan- 
dopcrillum .n^^utn incommodum &damnum fiho 
proptcr maliti.im illiu$,quiac1um cxphcat,cucnire 
potcn: nam tucaclusficrictiaminfihjfauorcm pro- 
hibctur , ncicquatur ablurdum, quod ca, qux in Hlij 
fauorcm funtintrodudla, inodium rctorqucmtur, 
conira l.j;cncrali tcr . f .fin. C. dc lccund. nupt. lcd pcr 
ifhim iitum rauor.abilf , &: lic pcr lAam cxcmplarcm 
fubnitutioncm i marrcfa(flani potc/1 damnum, 8c 
incommodum filio furiofo cucnirc proptcr m.itris 
rnalitiam, qiuT fufpc^tiflima proptcr tranlitum ad lc- 
cunda v&ta,rcddita fuit.d.l.lcx, qux tutorcs.nam rtu< 
rcr po Hct vic^r icu m fubfti tncrc.vcl alios,qu i com mu- 
nicatuconlUio vitfpupilliinUdiarctun crgoadlus fie 
ri in filij fauorc pcr matrc in cafu noftro prohibctur . 

Cumq; fuperioropinio, ncclcgc, ncc rarioncpro- 
lietur,cui cummodc rcfponderi non podjf. ideo alte- 
racflopinio fupcriori contraha, quam tcncntBart. 
An(;.Raph.Arct.&Iai'.ind.l.cxfado,Arct.&Corafin 
d.LKumaniratis, Polir.in trat^iiibilit.in matcriacxc» 
plarisfubfhrutionis.in tcrtiodubiofcxtiqurlitiprin 
cipalist&Zalius incodcm traft.inprinc. & hxc cft 
communis& rcccptaScribentium lcotcntia , & mcH 
ucnturifti cxplurious. 

Primocxcmplaris fubftiruiio introdudacft cx hu 
manitate d.Lhumanitatis. fcd ifta humanitasccllat in 
inatrc, quxadfccundas connolauitnuptias.d.l.lcx, 
quf tutorc$.C.dc3dminift.tiit.crgo ctiam in cafu ifto 
cciTarcxcmplaris iubftirutio. Huictationi rcfpondc- 
tur, qtiod licct prontcr tr.infitum ad fccunda vota ma 
lerinhumanaajipdlctur , &probaturinprinc.Auth. 
denon cligcn.fecun. nub. tainen quadocxcmpbrcm 
fubftitutioncm fiho fiii iofij facit, non cft inhumana , 
cumagatillud, qiiodfilijfauorcmconccrnit, prout 
cftcxcmplahsfubllitutio. d-Lcxtribus. Pr.rtcrcalex 
non ic fund.it in humanitatc p.^rcntis cxcmplarc fub- 
Aitutiononfacicniis, fed in humanitatc, quam eri^a 
mifcros patrcs habentcs filios pcrpetuo morbo labo- 
rantcs.&cigaipfos filiostali inorbo Liborantcs Im- 
pcrator liabct . Primumpatct ind.Lhumauiiatis, in 
prin.vbiait, humaniratisintuituparcntibusindulgc 
mus.ergoliumanitatisintuitu, quam nos habcmus 
crgaporcntcs. Sccundum probatur inl.Impcrialis.C. 
denupt. inprin.vbi Impcrator humanumlcicmpcr 
forc aitcr<^.i mifirros.Licct crgoccllct humanitas ma 
tris crga nlios, humanitas toracn Impciatoris crga 
niatrcm,noncei7abitergaipfos filios,quod fufHcict, 
arg.$.aftiniratis, Inftir.cicnupt. 

Secundo&vltimo.alijs omifllsjmoucnturaitj.tcx. 
in L j. Cvbi pupiL cduc. dcbet , &arg.tcx.auth.f'acra- 
mcntnm.Cquando mulicr tut.cflic.fimg. Vcrum his 
ILrclpondctur: &prim6non obftard.Lj. Namibi,vc 
ait tcx. cum glol! prchibctur cducauo fiiiorum apud 



1 rentacinqui) 

matrcm fccundo nubenteni,ncciu$ vira periclitetnr: 
fcd pcr fubftitutioncm.dcqua loquimur, non pcricli- 
nbitur vita filij, immo m.igis in tutocric:quia li liib- 
ftmiuntur fratrcs, nutcrnon vocabituradfucceflio- 
ncm filij,qux alias vocarctur. crgo per hanc iiibftitu- 
tionem matcr minus inlidiabitur vh? fili j, quim ii fa 
6a non cilct fubftitutio . Sccundo non obftat d-aucli. 
facramcntum, vbi muliericcundonubcnstutclapri. 
uatur: quiailludcft.ncfilij parrimoniuin pcrcat,pro- 
ur habccur in d.l Jcx, quar t utorcs .qur ratio ccftai in 
quarftioncnoftra.Pr^tcreaquantumad tcrminos no. 
ftrcs argunicntum non tcnet, quia patri fulpcdto dc» 
nci;atur cura in vita filij . l.li cum dotcm . $.co autcm 
tcmporc . fl.fuluto mati ini. Lfin. C. dc fcn tcn. pafl^ & 
tamcn non priuaiur potcftatcfubftitucndi pupilLu 
ritcr, fcaindum Alcx.&conimunitcr aliosiuL i. in 
(J.q.y.rcquiliti. 

Ex pra"di(fli$ igitur patct , vtranqucopinioncm di- 
fputando dcfirndi potlc: cgo vcroaprioriopinionc 
non rcccdo , quz opinionon minus communiscft» 

[irour Fcrnan.Vali^uiusin trat^.dc fuccciliprogrcilii > 
ib.i.$ 17. nuin. 14. cum fcq.attcftatur: & moucor 
hacrationc. Matcrcxcmplariccr iubftituete potcft» 
d.Lcxfado, &d.Lhumanitatis, &quoad m itrcs hxc 
cftcominunislcx: crgo maicrproptcr tianiitumad 
fccundas nuptias faculcatc exempLiritcr fubOitucndi 
piuari non dcbct. Probo confcqucntiam cx duabus 
rationibus, & prim6,quia cautum lcgc no rcpcritur , 
quotl proptcr tranfitum ad feninda vota marer facul» 
tatecxcpfaritcrfubftirucndipriuctunergoncquc no< 
diccrcdcbcmus, cum in matcna fcciidarum nuptia- 
j uin in difpolitionibus priaatiuis cuntra niatrc quod 
cxprcfsclcgcnondctcrminatur,n6 litconcludcn^i l , 
proutcxprcisciradiattcxtusin $.cum igitur, in vcrfl 
ncquaquam igitur,in Auth.dc non dig.lircun.nubcn. 
Secundo, quiaii matcr facultatccxcmplaritcrlubfti- 
tucndi priuarctur, & huc cflec in p^nam lccundariini 
nuptiarnm : vriquc matcr dcduccrctur ad ncccfli tatc 
amaram,& noftrornm tcmporum indignam , vt nic- 
ru caltarum nupnanim.licct lccundx fint,ab his qui- 
dem ablbncrcr, &dclccndcrctad quafdaintcrdid^as 
pcrmiflioncs, & fbrlan ctiara ad fcruorum corruptio 
ncs: &CU forfan & luucnis hoc non poriatur, ncc pol- 
fitconu^a fauorem naturx rcliftcrc, torqucrcturpro- 
ptcr traVilitum.-idfccudasnuptia^, &ci Icgc$c5esin« 
tc."diccictun lcd confcqucnsdiccrccftablurd(j,quia 
matcr non cft dcduc£da ad nccctfitat^ amaram, & fic 
ad intcrdiclas jK-rcmptioncs, & no cft torqucda, & ci 
legcs cocs non lunr in tcrdiccndx.d.$.cum igicur,& f. 
finautem non valucrir, in Auth.dc no clig.fccun.nub. 
ergo faliiim cft cri,im anreccdcns.&ficdiccrc, q> ma- 
ccr proptcr tranfitum ad lccunda vota facultatecxcm 
plaritcrfubftitucdipriuctur.Etfidixeris,qu6dmatcr 
propter tralitum ad lccundas nuptias rcdditur fulpe- 
dhflima, cu plcrunq; nouo mariro no lolu rcs filiorii, 
fcdct vit.T abdicac, prout tcx.ind.l.Icx, quxtutores» 
dicin ideoproptcriftj fiifpitionc honcfUmi vidctur, 
&rationabilccirc, q; matcrhac facultaic cxcmpUri- 
ccr fubftitucndi priuctur. Rcfpondeodcmonllrando 
fiifpitioncm iftam , inquaDoclorcs fundamcntii fa- 
ciunt,non cfle in conlidcrationc : nam aut a<icft filiiis 
fiirioli,aut fratcr: & idco fi adcil filius ipfi: cxcmplari- 
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tcrf«b(litucnH«scft:li nonadhc, fratcrvtiqucrublh- 
tuendus c(l a nucrc, quo cafu contra ruriolum naita 
potcllconddcrari fuljiitiij.imiTio cius vitamagisiti 
tuto cric. patcr,i]iiia li rubllituuntur fratrcs, fcu tili) , 
mjtcr non wcabturati fucccflioncm (ili) , qua: alias 
vocir ■ • opcr hanc fublHtutioncm matcrmi- 
nusiii I : ii vitarfilij.quiiinlifiiclanoncllcifub- 
(htutio . Aut non adcll tilius furioli.fcu cius fraccr,&: 
hacdccaufivolumii'; ci>nlidcrarcfufpitioncmcorc- 
fpcctu.nc fubllitiiat viilricum,quiindcinlidieturvi- 
tx fu rioli , VI bona conlequarar : & li-rc fufpitio non 
ellbona, quiatalisfafpinomilit.iceciamabfquo co, 
quod priuctur facultatc iclhindi: nani ii victricus ve- 
liciilabon3,& matcr confcntiac: cencipfa,qu.Tab 
intelbcoeftfucceiliira, ine;Uo vichjci, porctic inli- 
duri vic.T furioii , quam li^fpicionem conlidcraair 
Icx.vt in l.j.Cvbi pupiLcducdcb.probatur. &{amen 
marrcm fucccffione non priuauit. crgo non elicrc- 
^ndum quod cam faculcatcexcmplariccrlubihcucn 
<{i priu.irc volucrit, qur mcrum filij fauorcm con- 
Ccrnit. I.cx tribus . Cdcinofhcrcftam. nam li bjrcfa- 
Ipiciocdccinconlideracione, vciqaecumab intcila* 
to cciam miiirv:r,mitcrobiihmlufpitioncmiiUj hx- 
redicare priuari dcbcrccA' tamcn non pri uacun quia 
cum non poflic conrra fauorcm naiurx rcliltcrc, ma- 
rcrnon eli torquenda ob id, &ci legcs communcs 
nonfunc inierdicend.T.iSeidco cum harc fulpicioab 
intellato non lic in conlidcrauonc, concludcndum 
<ll, qnod cciam quando mnccr cxemplaran fubihcu- 
tioncm facic, non licin conhdcracione, cumcadcoi 
xacio mdiccc in vtnK]iic tam rcfpciitu fulpitionit , 
quim rcfpcctu rationis , qiiarc matcr (uccctlionc filij 
priuarinondclv:r. &idco cadcinctiaminvcroqucdt 
ipolitio militare dcbct , arg.l.illud . fflad lcg. Aquii. Sc 
l.aTitio. ftl dc vcrb. oblig. Autrolumusconlidcrare 
iulpitioncmrcfpcvluagnatorum furioli, quos matcr 
priuabic legitima fucccdione, fublhtucndo vi^ricu, 
vcl filioslccundi mitrimfjnij: & vtiquc harc fufpitio 
nullius ci} momenti,quia li voluillcc icx bona confer- 
turi inrcr agnatos , vcique (ubihcucndi faculcaccm 
dcncgalTtrr.quod non fccic: & idco ulis fufpicio apud 
Icgcs non c'X in coniidcracionc. Nam fi faculcatcm 
dedic fabdicucndi curpcm pcrlbnam.LPapinianus. 
$.fcd nec tmpubccis.ifidcinofKc ccibm. iqicur mulro 
niagis vidctur conccilillc quod poffit viLtricum , vcl 
£lios vidrici fublhtuerc . 

Scd dato & non conccflb.quod vcra lic Rartoli opi 
nio ,&com:nunis,&licqu6dmatcr tranficnsadic- 
cundavorafiiio ftirioib e.xemplaritcr fubAitncrcno 
point: Dubitarur (&crit qwarrum dubium:)tAn 
cxcmplaris antca fac^pcr cranlitum ad lccunda voia 
irricctur ? & in hac quxflionc dux liinc prindpalcs 
Do^rum opinioncs: Quanimprimacll, quoairri- 
tecur. &hancopinioncmccnencB3n.num.i Alcx.^^ 
iiibnum.)!. in vcrlic.quidauccm iiprius.Ial.nu.t6. 
& Arct.in tLLcM fado . & hxc cft coramunis opinio , 
prouc Ripa in d.l.cx fado , actcftatur. Moucncur ifti 
cxduabusranonibus pociflimum . 

Pritn6,quiarcquilira in cxcmplari, tcmporcmor- 
ti'; niacris , lcu |>acris adcilcdcbcnc. !.colia;rcdj.$.cum 
fili4:.£de vulg.& pupil. qui tciLliLcc in pupillan loqua 
tur: tamcn cain cxemplaris ad ilmilicudincm pupiL- 
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laris licintrotlu(a.i.!f.quarationc, Inllir.eod. cxtcndi- 
turctiamadc.Tcmplarcm. Scd.idhoc vr eremplaris 
fublliciicio valcar, q> mnlicrad lccunda non tranfcat 
voca rcquiricur, crgoiftaqualiras cpcmorhsmacris 
roquiricur.Scd in calii noftro ifta qualitas ccporc mor 
cis mams non adcft.crgo ifta cxcmplaris fiibfticucio i 
matre^Cian6%'alct.Huicrationi rcipondetur,(j> tcx. 
in d.$.cum iili.T,loquitur in pupillari,& non in cxem- 
piari, inrcrqu.ns iubftitutioncsincafu noftro maxi- 
ma adcftdiftercntia,cum pupillarislltiuris rigorcpp 
patriam poceftacc intfodudla:& idco miniin non eft, 
ii ceflimte pacria potclbtc.ccHirt cc pupilLiris iiibfticu 
uo , lixl cxcpbris cx humanitatc incrodacb fuir, qux 
poft tneilinimad iircunda vota pcrdurare videtur, ex 
quolegitiincaprincipiof.ic>aiiiit, &omnisfui'piiio 
certtrt: igicur dcpupillari a J c.xomplarcm in quxftio- 
ncnolhaarguercnon licct, arg.l.nacuraliccr . $. nihil 
commune.ft.de acquir.poll. 

Sccundb& vlrim^ moucnrnr. QuandoadJ-tis non 
eft pcrfcdhu&conlumacus , fi ad caiiim dcucniac, i 
quoindpcrcnon poccft, viciatur.l.li iub vn.i.$.(iquis 
viam . if de vcrb.oblig. led excmplaris viucntc fiho & 
matrc non cft pcrfxxb & coniiimara: crgo ii cxcmpU 
ris ail calum dcueniar,^ quo incipcrc'no poteft , & lio 
ad caiiim mutictis cranictintis .la ((.-cunda vota,irrita- 
tur. Vcrum & huicranoni re("pondctur,ncgado iftam 
fubfticurioncm, non circ pcrfcdbrrt:im6 eil pcrfoiliC- 
lima, licctamorrc macriscxcquurio,fcu vis depen- 
dcat, &ideocum a^us , & iiccxcmplaris (ubftirurio 
iit perfiNtb : mirum non ell li non cxtinguacur , hcec 
ad cafum, a quo incipcre non {K>cerar,deucniar : cum 
roulta facb tcncanc , quac ficri i principio prohiben- 
tHnLpacrc f uriolb . ir.de his, qui iunr iui , vcl alie.iur. 
Dcplaracurq; vlccrius: quia tcftamcntum .-incc rcibco 
ris mortedicicurptrfcC^um.liccc antc tcftatoris mor 
tcm cxcquudoni dcm.idari non pollit:&i(lco (i ccftin 
abhomineiana: mcnciscondacur, non cri proptcrfu* 
roris lupcrucnicnriamirricacur. &ficlicccad cafum, 
aquoincipcrcnon po tcra r pcrucneri r, prou t in $. fii- 
rioii,lnlht.quib.non ettpcrmi(!fac.rclbm.probarur . 
& propccrca cum cxcmplaris fubfticucio validc pcr 
matrcm iacbfucric, licec poihnodum ad fccunda 
tranfmcrit vota: non pcr hoc fubihcudo ancca fa- 
clairritatur, licc-cadcalum, iquo inciperc non po- 
tcrac, pcruencric. 

£c cum fupcrior opinio rationc non probetur, cui 
commodcrcfpodcri non poilit: idco alrcra eft opinio 
iupcrioti cutrari.i.l.q» cxcmplaris (ubftirudo antca fa 
Aaper m.ictemipc^ciustranlitii ad (ixundas niiptias 
non irriccciir. & nanc opinioiiem ccncc Imola, Rapli. 
Cum.Ripa , 6i Hicron.Vcrius in d.I.cx f;ic>o , SaKcic 
BaLind.Lhumanicaus, Polic.in cra(ft.(ubfticin nucc* 
riaexcmpl.-iris iubfticucionis, inijuarco dubio lcxci 
qux.^iri principalis,&Vafquiiisin cr.ictdc (iiccc(.prc>- 
grcf hb.z. $>°. i^.numcio j i. Moucncur iltiexdua- 
tusrarionibus. 

Prim^>,q"i*f»<^laantccraniitum, noninfringiKUt 
pcr craiitnmnd iccunda vota.$.iinaut in tiitcLi, Aucli. 
denup. crgocxcmplaris iiibfticucio pcrmarrcm ante 
iraniicum ad iccunda voca fxckz, pcr tranlituin ad ie> 
cundas nuptias non irritanir. Huic rationi reinoiulc. 
nir, qu6d maior propoiirio proccdK, quandofadfci 
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perfcAa funt & confuinaca > & rcfpcdu pcrfcdionis , 
rxcquuiionisjiSc [cmporis aniplius non liurant: fccus 
vcr6 d\ , li tcmporis rcfpciflu autant, quia lunc fjcla 
illainitingunntr , vrpaccc intutcla, qujrlicctrclpc- 
^u macris pcrfc^ lir,camcn durat icmporc : & ideo 
proptcr contcptum Dci , proptcr contcptum mcmo- 
xix mariti , & proptcr prua Hliorum ciuritatcm m. 
fringitur.d.$.linautcm . 6cd fublbtutio cxcmplaris k 
inatrc Fa^a, tani refpcclu tcmporis.quiim cxcquutio 
nis non dutac, cum nili mors inatiis intcrcodat , (ub- 
ilitutioruum non rortiaturcifcclum.crgopor tranil- 
tum ad iccundas nupcias , propccc paruam rilij chari- 
tatcm irritari dcbct cxemplaris Uiblhtutio . 

Sccundb & vliim6,ali js omiflis, mouaitur pcr tcx. 
in l.j.J.cxigit,cuni rcq.fTdcbon.polOccun.tab.vbi tc- 
ftamcntum aiUra fa(^um, Ci ad caUim^il quo incipcrc 
Iion potcrat,dcucncrit,non cxiinguitur : crgo cxcm- 
plansfubHitutio, curit/ili; tcft/n, antcalcgitimcpcc 
inatrcmfadlapcr tranfitumad lccunda votanoncx- 
tinguitur.Corroboratur hocfuiidamcntum,quia fa- 
^um lcgitimcrctiadari non dcbctilicctpollcacafus 
cucniat , i quo non potcrac inchoari. cfachim lcgici- 
jnc, de rcg.iur.in <>.na mulca facia tcncnt, quc a prin 
cipio fieri prohibcntur . Lpatrc furiofo . if.dc his , qui 
funtrui,vcl.iliciur. Ptoquo facitiUudiquoiigcncra- 
Licr dici (blct, non loUi faiiium quoii impcdit (acicn- 
dum.l.in ambiguis . $.non el\ nouum . fTdc rcg.iur. &t 
tli icruum quis. $.vlr. ft".dcacquir.ha;rcd.& hinc ell, 
quod li homo fuix mcntis concrahac matriinonium, 
licct poftca fiat fiitiofus, non pcr hoc chlfoluitur ma- 
trimonium iam contiach]m.il.Lpatrc hiiiolb.& hinc 
eiiam eU, qutxl ii homo lan« mcntis fcccrit ceib.men 
tum , hcct Hac poflca furioius , non vitiacur pollca cc- 
flamcntum.l.is cui.ftidc tcftam. .Stringitur hoc fupda 
n)cnium,quiamaccrpcrtraniitumad (ccundas nu> 
ptiasniiUapicapitisdiminuaoncni paiiciur, ncq;ali. 
quoddclidum cominitrit,nccillicitum facit $.iinau- 
tcm, Auth.de non clig.lccun.nub. & cum antca cxetn 
plantcr fubilitucric , ccilat omnis fulpitio . crgo pro- 
pter hoc non d\ rorqucnda, & ci lci;cscummuncs no 
iuntincerdiccndf ,arg.d.$.Hnauccm. £c racioneiihiu 
fundamcnti,cgo cum hac pcrtranfco opinionc . 
5 Qiiinium dubaim clh An f patcr iccundo nubcns 
pofCt cxemplariter fubllitucre ? Sc omiiradifpuurio< 
nc.cnmmunisopinioeft, qjpoiTit, &ita tcncnc Ang, 
Alex.Arct.Ripa , Cuman.tSc laliin d.Lcx fac^o , BoL A: 
6aiyc i n d. L hu mani t a lis . 

Moucntur, quia futcr fccundb nubcns non priua- 
lur adminiilracionc bonoru hlij.l.H.Cdc buni:>, qua; 
Lb.£i:Lgeneralitcr.C.dc lccun.nup.crgo longc minus 
piuatur lacultatc excmplaritcr f ubllicucndi: tu quia 
magis pcriculofum cfl patri adminitlrarionc bonurtl 
£hjct3ccdcre, quam facultatcm cxcmpLiriter fublH- 
tuendi : tum criam , quia valet argm dc contradlu ad 
vhimas voluntates.I.fin.Cdc lcgat.& efl bonus tcx.m 
prin.lnfl.de lcge FufIcani»tol.Prarterea hxc pa-na a Ic- 
gccxpoHunon rcpcrittir,q> patcr fecundo nubcrts fa 
culcatccxcmplariccrHibflicucndipriuctuncrgocam 
nos intrdduccrenondcbcmus, tumquiaodiareflrin 
gcnda funt.c.odia,dc rcg.iur.jn 6. tum etiam , quia in 
illis iiiribus priuatiuis, in fpccic in ptcnam fcciidb 
liubeutiiun nunquaiu diccrc dcbcmus,qu6d quispri 
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uetur , nili legc cxprclsc dicatur.5.cum igicur , Autlk 
de non elig.fccun. nuben. 
6 Scxcum dubium dl.fan paccr & maccr vilcs & rur 
pcspcrlonxpoflinc fiUofuriofb cxcmplariccr fublh- 
tuerc? Pro rcfolurionc huiusquxlbonis, proutduo 
funcmcmbra, itaduo principolcs conildcrandi funt 
cafus: QuorumpritnusclUn patrc,in quo tres cx mo. 
tc Dotfcorum couHdcrantur colus . 

Pnmus eft.qti patcr cft iia rurpis, tp Hbi eft intcrdi 
£ii bonorum admtniftrario: Sc in hoc calu concltidax 
patrem fto polle fiho funolb cxcplarcm taccrc fubfti- 
tutioncm.&ratio cft, quia vtlibi nonpoicft faccrc 
tcftm,itaquoq; pro filijs tclUri i\6 pvjlIct.Liscuilcjic. 
ffdc tefta-iunOa Li.$.quifquis,6£ f li prius.tr.dc vulg. 

Sccundus cafus cfl , qri patcr pcr dcportationcm, 
YcIahteramiritpatriampotclUicm, quam remcdio 
relUtutionis rccupcrauit. & hoc cafu cocludas , patre 
turpcmpcrfonacxcmplantcr lubftituercnon polle» 
& luin argumcntum in Lh.Cdc fcnt.paltprobatun 
Terdus caHis eft, quando patcr pcriona cft t urpis , 
& Hbi pcr iudiLC luorum bonorum adminiftratio no 
ell interditla: & m hoc calii dua: llint Uodorum opi- 
nioncs,quarum vnaeft^ no poffic. &c illam ncgatiua 
tcnct Bar.ind.Lcx fadtojnum. j y.&in Lciim oportcc 
fcoautcm tcraporc.Cde bon.qu.T lib. Poltcin tratil. 
excmpLf'ubflitutionis,inquinto dubtoicxti quxHtt 
principalis, & ZaHus in eodcm rractatu . 

Altcra vcrb opinio cft afhrmatiua, quam tcncnt in 
fpcac AngJinola,Alc.x.fubnu.47. & Kipa, nu.;)4.in 
d.I.cx fado, vbi laf.nu.48. nihil vidctur latis firmarct 
& Corn. in d.l. humani taiis , coL i. & hxc cft cois opi> 
prou r at ceftacur Va lq.i n tracde fucccf.p rogref. U b. 1. 
\. I y.num. <; t .Et Iicct ab vtraquc partc hzc conduHa 
dilputari pofTit: attri cum fupra la matcna pupillaris 
lubftiturionis Hinilcm qu.rftionc difpunucrim, idco 
hicnoncontcramtpsin difputando: Scii concluHu^ 
proccdciuiocgocoiicutrocum coi opinionc, quam 
probo hac rationc.llIe,cui bonoru adminidratio non 
fliic intcrdicb,p6t libi teftaril.iscui lcgc.fEde tcftatn. 
&cftc6tsopi. tm iaf inLiscui. iTdc vcrb.oblig. crgo 
poieriteaam cxcmplariter lubftitiierc.Probatur con 
lcquctia, quia tcf^m patcrnum & cxcmpLircvnicum 
dicitur cllc tcflm, liccc duarum Ht caufarii , idcft dua- 
rum lurrcdicacum, arg.f igitur, Inft.dc pupil.fubftic. 
3c Hdixcris/m Aret.ind.l.humanitaris, (cuiusdivhi, 
f m Ripam, imptidctcr vHtrpat Hbi laCin d.Lcx h.Q.o) 
^ non cft bona confcquctia , difTipator bonorum an- 
tcintcrdit^um Hbi fadu potcft tcftari,&admiiiiftra- 
rc propria bona: ergo ctiam fitij . nam in contrarium 
cft tcx. in Lfi.Cdc fcncpain & facit,quia minor no ha 
bcnsairaiore, potcft bonapropriaadminillrarc. LH 
curatorcm.Cdc in intcg.rcltit.miaor. & tn prohibe- 
tiiradminiftrarebonaaJiorum.Lfin. Cdclcg.tuto. Si 
Lminor . fi. dcprocur. quia rc(jx)ndctur cp flipradi(fla 
proccdunt,quandoquis habct ftiorum bonorii adtni 
niftrationcm Fmquid: nam tunc non habct admini- 
ftrationciTt bonjrumaltcriiis^fccus H habcat bonorii 
fuorum admiiutLrationcm abfolutc, prout cft in cafu 
noftro, quia tunc non prohibctur adrainilb-are bon» 
alioru. Vcl fccundo riidetur.q; fupr.-idiCbiproccdunt 
in aiiminiftrauoncintcr viuos pcr viamcontradlus, 
noniiimortcper viamvlrima: volunuris: Alioquia 
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fequeretur ^ patcr minor lo. annisiubens curara- 
rcm , non pollctctiam pupiliaritcr (ubfritncre, qiiod 
eft taiium. Pr.Ttcrea cxcmpiaris fabflitutio funoli fh- 
uorcmconccrnit. I.cx tribus. C.He inoihc. tclUni. &.* 
intcreft furioft, luberc hzrcHem ctiam infamem , fa- 
cit in .ir^um.tcx.in i l^apini.inus. iS.icci ncc impubcris. 
ff.cldi.ioilic.tciUm.modoiic: Si patcr turpispcriona 
exemplariter lubftituere non pollet, vtiq; quoti m fi»- 
iiorem furioiiintrodndum fuif, in ciuscKiium retor 
querctun quia.prout did>um fuit.cu cxcmpians (ub- 
Hitutio Airiofi hiaorcm conccrnat,intcreil fuholiha 
bcrc ii.vrcdcm etiam inf.imcm : (cdconlcqucns dice- 
I e cft fal(um . I.quoii fauorc . (Tdc lc^. crgo iii(um cft 
ciiam aiueccdens: &iic quod pater turpis pcrlona 
excmplaritcr (iihlli tuarc non polllc . 

Sccudusprincip.ilis calliscll in matrc iurnt,& jpc- 
did; ntf, t in quo cafu Polit.in trai^l. excmpi.irts lub- 
fhit.&Zi(.ineod.rr.tdl.tencniitHrcpidc, nurrcm viic, 
Sc (ordiH.e vit^. cxcmplarcm fubilirutionc facerc non 
poile, qnos fcquitur Vafq.in trachde fuccelLprogrcC 
lib.i.$. i7.nu. I o (. &cum dareconlilium, non iit mu 
licrum, (cd viroriim.l.quidjdccedcns.!5.I*apinianu$. 
fildcadminiit.fur.&cu f^mina habcatinualidu con- 
rilium.Bal in c.ad audicntia,in li.cxtra de reicrip. ego 
<]uo ad inatrcm concurro cura luc (nia, qu.im probo 
hac racionc. d.i.liumanitatis, habilitauit matrcm , vt 
jfilio furiofocxcmplarc (ubllirutioncm facercpodct, 
licct mulicrimialidum habcatconlilium: erpo d.l.ha 
jnaniiatis, non cftad matrc viicra,& fordidx vir« ex- 
tendcnda.probo confequentii: Quia aim marer dcbi 
Iioris (ic conlilij.imo iniulidi: tanto mi^is dcbilioris, 
& inualidi &nullius coiili; erit maccr vilis inKonelb» 
& fordida: v-it^.crgo non cft vcri(imilc,lcgc vellc in ea. 
quoad tilium furiofum con6ilcrc, arg.l.li.$.minores . 
C.de(cnt.pai1.namcum iicita nulhusconlili) , &libi- 
dinum.vitiorumq-, oium fcrua: vtiq; iihum inbonora 
rct fubfticuendo ei viliiTimapcrfuni, quodtndccoru 
cllet fitriolo ica vililTimu ha:rcilchabcrc, cu h^rcs dc- 
fun^lipcrlona.rcpfcncct. Auth. deiurciu.imoric. 
prxIL Qiiinim6,quod amplius cft,viuipfius impubc 
rispcriclitarerur,arir.$.hnaiit, IniLde pupil.iii(ftal.fi. 
C.dcp.tdl.<3«:licetd.l.huinanitati$, gencralitcrin nu- 
treloquacur.triintcllieidcbetinidanca, &n6in tur» 
pi, fordidarvit.T, & libidinum vitiorumq; oranium 
lcrua.l. v[ gradiciintf dc mancr.& honor. 

Scpcimiim & vlnmij dubium elhQuis prxferatur, 
an fubftitutusa patre, an (ubftitutus i matrc filio ta- 
lioCoi Etprorclulutionchuius notabiUs quxilionis, 
quatuor lunt vtdcndxEtprim6,an mater poiTit excm 
piaiitcrfubftituercfilio cxiftcntiin porcftatc partis ? 
&datoq>puiric, (ccundocft vidcnduin, an fubftitu» 
tusiipatreprxfcratur fubllicuco imacrc in bonis pa< 
lcrnis?Terti6,an in inatcrnis? Qiiart6 vlcim6,an in 
bonis aliunde qii.c(ttis ? 

Circa primu dux func Dodborii opinioncs, tQiL*" 
riim prima cft negati ta , quii tcnenc Imola & Alcx.ia 
d.i cx /a^to.BaL&Arccnid.Lhumanicaris , num.jS. 
M nicnrur ifti primo : Quia qui alia rarionc, quam cx 
caula furoris, vcl dcmenttx, vcl (imihs murbi impedi 
tarcclUri , huic cxcplaris ficri nun poccft.l.ncqucpcr 
lc.Cdeh«rcd.inftit.fcdqui cft fub potcftatc altctius , 
isregularitertciWinonpoteft.Lpcn. &l.fi.C.qui tc- 
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ftam fac.poiLinprin.Inft.quib.nonerc pcrmill.fac.tc- 
/lam. &idcoisliiiitsfurio(uscum (irftibpaui,ipore- 
ftare c.n alia cauia, c|UJin cx caula ftiroris,rcllari prohi 
bctur: cri^o buic pcr macrcra cxcpbrisfubftitticiu fic- 
ri non poteft. f iuicrarioni rcijxjndetur.qi reguLi d-L 
ncquc I -.a(uno(bt»lociinonhabcr,quodpro- 
baturii.i^ . . I iic: Naro iicctiropubcs filiusfamiiias 
cx diTphci capite ccftan pcr lc ipdtm prohibcatur, pri 
moquiaimpubcs, & (iccxdcfedu.Tr.itis teliarinon 
potdLl.quaxtatc.ft.detcftam.$.prxccrca, Inft.qui tc- 
Ibm.fac.poilidcindcctcx eo capitc <p (ubaitcrius po 
tcftatclicvc in prin.Inft.quib.i' 'clta. 
tamcij iiuis: pocricri pupilla i . . .. , ^ .1. per 
alium ccilm faccrcpoccii, Itcec per ic iptiim nonpo4- 
/ir,vcinL 2..()ico.&inprin. Inft.de piipii.cumconcor- 
datibus.Lc huius rci ratiucft iftj, qutaid tcilrii pu|iil 
iare,{eu pupiliaris lubllicuciohccthat tcporcproiiibi 
to: rfi virtuahter coiifcrtur in tcpiis pcrtniilum, idcft 
inidccmpus, qiio impubcs liic cxtra })Oceftatcm re- 
ilands cilc c^crit , & fic non tam infpici tur tempiis, 
quofic id re(tamcntum,quam tps, in quoconfemtr, 
argJ.j. &Lquod(ponlx. Qdcdonat.ant(nup.crcn()> 
lic in caiu nuftro Kiriofu.snon eft impcdimento, quia 
di(peniaturpcr leT;em, vt q;»i tcitari pcr icnonpot«- 
rai ex dcfet:I:u fiiroris:pcraItum,quiintcgrj aniuu,iu 
dicijq; iit,tcftari poftit.Itcm 9 (itin ol^erius potcftatc 
id limilicer impcdimento non cft , quia etfcclus ilitus 
teibimcnticonfcrmrin q>s,quo (uiiuris c(fcincipiat. 
&qj tcmpusj quofitpupiiiartsvcic.xempLiri$, noiiiit 
jnconlidi-r.itionc,probaturinL2.$. fcd & (i cxtranctj. 
ft.de vulg. vbiprxccr aiios dcclarat clcgantcr Alciar. 
num. I .crgoiicct fiiius furio('us,cuiamatrccxcmpla- 
jisfit lubftirutio,lir('ubpatriapoteftate:cii nunper 
hoccxcplarisiiibftitutio vitiatur , & inualida exiitit. 
Prxtcieafocundo reipondetur, q> maior propoiitio 
procedit, qiifiiriofus impedicur teftari alio impcth- 
mento, quam furoris,caufatoppculpam ipfitiscom- 
miilara antc furorcm, vt quia antca condcmnatus cf- 
fcr dc hxrcii, vcl alio dclido capitali: tuncn.indignus 
cilet humanitatcqua mediantcconcediturexcpiaris. 
lccirs ii impcdiaturaiio impedimcnro finc (ui culpa 
cautaro,puta dcfcdiu xtatis.vcl patri^poreftatis: nara 
tunc dignus eft hum.iniiatc.d.Lnumanitatis . 

Secund6& vltim6 mouccur: Qiiia in cxcplari fnb- 
fticutioncrcquincurq; fiiiii.s furiotus non (it in potc- 
ftaccmalteriusreca(urus,&tdco cxcmplaris ficri non 
puceftin potcftatcmaltcrius rccaiuro,Bar.tnd.Le9t£l 
cto,nu. t4.& ibiaii) i)o<tt:.eum(cquuntur: crgonKii- 
to minus ficri poterir,qri cft iiib alrerius poteftate.fed 
nos prxiupponimus fiiium fiirioium cflc fubpotc(ia 
tepacria: cr^oin qtixtitonc noftra fiiriofo filioper 
matrem fieri nonpocent cxemplaris lubfticutio . Ve- 
rum & iiuic raiioni rcipondetur, t]) ftantc antedida 
Bartuli concliiiione, pro concordiadiccndt"i cft.quod 
marerpoiTic fubfticuerc furiofo inpoteftatc aui exi- 
ftcnu, &reca(iiroinporeftaccpatris : fcd ip(cauiun(i 
po(Ict.& tatio diuciiitatis cft^m R.ipam, quiamatcr 
iiibftituendo nu prxtudic.-it patri, incuiiispiatcm rc- 
caluruscft, quin cc ipic poftit iubftituerc: (cd auus be- 
nc prxiudicarei patri, qui poftca non podcrcxcmpia- 
ricer (iibftituerc: & ifta cft nacuralis racio,qu^coliigi- 
turcxLcum fihusfamilia5.Hide tcftam.miht. 
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Etcum fiipcrioropinio rationc non probctur, cui 
(ommoclc rcfpondcri no podin idco alrcra e(t opinio 
4'upcriori contraria , rdiiccc cjuod marcr filio Airiofb 
in {HJtcftatc patris cxillrnti cxcinplaritcr rubditucrc 
pofljtA' hancopinio.tcncntRayn.Guil.dcCun.Cyn. 
Jac.dc Arc.Mart.Silim.l)yn.B.ir.Ial^Ripa & abj Do(\. 
communitcr in d.l.cx fiicto , SalvcCorar. Sc Corncus 
in d.Lhunrun)Uicis. &cil comunis Si reccpta Scribcn. 
tiamrenteniia,c]u^probatnr hacratione:Sicut patri^ 
patelUs non rctjuiritur dcrubftantia ad hoc vtcxcin 
plarisficri poflir, itacriamnon praibc jmpcdimcn- 
tum,quo minus ficri non poflit. &idcocum ratio hu 
nianiratisdidcr, qu6d fiinofopoffitficri fubllitutio, 
liue (it in putdiatc,(iuc non: concludcndu vl\ pcr ma 
trcmcxcropIarcficripolTefiho furiofbct in potcAa- 
tc patris exillcti. Et cuni h.ic opinione c^o concurro . 

p Circa fccudum, f fubftitutus apacrepr^lrratur 
Tubihtuto a matrc in bonis patcrnis ? Barc. Alcx. laC 
Ravn.lmola, SalycRipa, &ah| Dod.communitcr in 
d.l.cx facio.tcncnc in bonis patcrnis fubftuutum a pa 
tTcprxfcrcdumclIcfubftitucoamatrc Poht.in tracl. 
cxcmplaris (ubl]itucionis,in fcxto dubio fcxti (]ujr(iti 
ptincipalis , & rcrnand- Valq. in cradl.dc (ucccil.' pro- 
grcChb.i.j. 17.num.4y. Fabcr& Arcr.in $.qua ratio- 
nc, Infti t.dc pupil. candnn fcquuntur opinioncm, & 
B3L& Salyc.in (Ll.humanitatis, &cft communis,& rc 
ccptaScnbcntiurafcntcntia,qua*probaturart».L(iar 
roeator.fr.dcadop.& l.fcd (i plurcs.$.in arrogaco.(f.dc 
vurg.& pupil.fubftic.& ratio cft.q uia patcr habcc for 
tiusiusiniftis bonis,&idco (iibftituius pcr parrem 
prarfcrri dcbcc , .ire.auch.icaquc . Ccommun A- fuo- 
cc('.&3uth.poft fracrcs.C.de lcgic.Ktred. 

Hcccoiidulio per Guil.Rayn.& Bar.in d.Lcx h&o, 
dcclaratur non proccdcre, quando patcr cft vilis pcr- 
fbnarnaminhoccafuvolunt (iibftitucum d marrcct 
in bonis paternis (ubftituto i pacrc pr.rfcrcdum ellc. 
Vcrum harc dcclaratio communiter rcprobatunquia 
cum patcr (ccundum communcm opinioncm cti.un 
vjlispolTitcxcmplamcr (ubftitucrc : diccndum eft^ 
in bonis paternis prxfcratur (ubftitutus patcrnus» 
alioquin potcftas Lluioric conccdcictur . 

In tcrtiocaiii Barc.Alc\.Li(!l<^yn.GuiLSalvcRipa> 
& ali j communiccr in di.cx fado , ac ctiam alibi Do- 

lO&orcscommunitcrconucniunr, |quod fubfticutus 
k macrc in bonis iplius matris pr^fcratur fubl^.iruto i 
patrc. quxcommunisconclulio probatur tum arg, 
d.Lii arroijator,& d.$.in arrogato . rum ctu quia ma- 
tcr habct fortius vinculum cxco, q> bont proccnirrut 
abip(3.Ldccmancipatis.$.exccpds,quem(ingularcm 
c(Ic Bar.ibi dicit.Cdc lcgit.hxr. vbi in bonis qu.c(iti5 
a matrcprxferuntur vtcrini tantum . & facit tcx. in 
l.quod (cifis.$.j. Cdebon.quarlib.vbi (ccundum Bar- 
toliintcllcdtum, in bonisquariitis^matrc, vcl ihnea 
matcrn.1, prxfertur auus marcrnus patruo.& licet 
Imola & Alex.in d.l.ex faitlo, & Arecin d.Lhum.inita- 
tis,(iicant fupradictam conclu(ionem non procedcrc 
quando furioius poft mortem matris rcpei itur in po 
tcftatcpatris , cum vclint (ubftitucionem marris nun 
vjlcrc.camq; fadam cxiftcnti in poteftatc: tamen in- 
diftindr fupradida communis opinio cft tcnenda, 
cunidi&a opinio Imolx communiccr rcprobetur, 
. pruu c iupra dcroonftraui . 
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j I In quarto ca(ii,Bar.poft Nicol.dc Mattar.dicir, 
lifurioluscratinpotcftatcpatris, runc (ubftitucusi 
patrcin bonisaliundcquxlitisprgfcrtur fubftitutoi 
matrc: fi vcro non crat in potcltatc patris, tunc vccrq; 
tiib(ricucusconcurric,&iicbona.iliundcqu9(itadiut 
duncur inccr cns.Ec hanc Bartoli diftin&ionc fequna 
lur multi DoCh &»j» quando funolus cft m poieiiace 
patris,(iibftitutus a patreprxfcraTur.probacur hac ra 
tionc . Patcr lubec duplcx ius,ius fciliccc ptrix poce* 
ilatis,ac ctius humanicacis &pictatis.d.Lcx fadlo.ma 
tcr verb ius tantum humanitacis, & pictatis habcc,cr* 
go fubftitucus i pacrc prxfcrtur. conlirquenria proba 
tur,.irs».l.balifta.ft.ad Trcbcl.& arc^.auth.iraquc.C.co. 
inun.r{c (uccclL& (i dixcris, iircundum ImoLqui con^ 
trarium cenct, &qucrefcrc,&fcquimrAlex.qu6dia 
cxcmplari luhfticucionc n(>conlidcracur patriapoce» 
itas.crgo jion dcbct prxftace maius ius. con(cquccia, 
fccundumRipam, probacurcxdcciiioncBaldicoiccr 
approbata in c. j.dc grad.iucc. in vlib.fcud. vbi vult.ij» 
in fcudisfratcrvtrinquc coniundusnnn pr.Tfcratur 
fracri conlanguineo coniun<5^o cx btcre parris tantii, 
concra rcx.in auth.itaquc.C.cnmmun.dcfucccf quia 
in m.iccria fcudaii noncolidcratur qualitascognatio 
nis. Quia rciponderur cx mcnic Arct.in d.Lhumanita 
tis, ac ciiam cx mcn tc Rinx in d.I. cx fsiko , q> hccc rc- 
(pcchi marris non coniiacrctur patria pote(tas in exc 
plari facicnda: tn in patre confi(Icratur,n6 quoad in- 
troduccnd.im cxcmplarcm in cntsfcd qtiancu ad con 
Icruandam faculraccm (ubfticuendi ipli pacri. & hinc 
eft,(ji auus non potcft excmplaritcr (iibftitucrc ncpo* 
ti furioib recafuro in pocc(hicem pacris, prouc Bar.& 
communiccr Dod.diciic in d.l.cx Faclo, & (ic cum pa» 
tria poccftas coa(huuct ius (ubltituendi , cofcqucntia 
ImoLr no cft b>ona, quod probatur ctiam cx duobus, 
& primb. Infcnor mapiftrarus habct ius cirandi,(icut 
inaior: & tii potcntius clt ius m.aioris magiftracus,pp 
maiorcm prxrogaciuam , & ideo pr.rfcrcur ciuscica- 
tio.l.contra pupillum.$.is, qui ad mrius.ftidc rc iudic 
Secundb & vltimo probacur. Ciuicas ori^inis,& ciui-. 
tasdomicihj poftiinc imponcrconerx & tri (i concur 
rant,pr.rfcrturciuitasorii;inis, tanqua jxttcntior.l.li- 
bcrtu$.$.prx(cripcis,& ibi gl.ft'.ad niunicip. & idco Ii« 
citpater&matcr cxcmplaricer fubftituendi facult». 
tera habcanr. cri cum propter parriam porcftatem po 
tcntius lic iuspacris,concludcndum cft (ubftirutum i 
patre prscftrrendum dlc fubftiruco a matrc,prout h.ic 
(niamcciam («luuntur laf &Ripaind,Lcx(i»dto, 6c 
Arcc.ind.Lhumanitatis,&ibi Bal.num.5S.Etq.quan 
do furioius non crat in potcliace pacris, tunc vccrque 
fubfticucusconcurrat,probatur tum arg.Lcx fi£ko.S» 
dc h^red.inftit. tum ct quia ^qualis cft pictas patris & 
matri$.l.furio(x mat ris. rf".de curat.furio. crgo cu ifta 
exemplaris fubftitutio procedat ex ^quitatc, & huma 
nitatc.d.Lhumanitatis, igiturccllantcpatriapotcft*' 
te, ^qualiras cftc debtt inccr (iibfticutos fxihjs A patre 
& matre, &ica ccnenc Bar.Alex.laf & Ripain d.l.cx fii 
<lo,Sc Ual.in d.Lhumanicatis. &hoc cft tcncndum.Ii- 
ct-c contrarium tcncat BaLin L;.(f;dcScnator. vbi vult 
fiibftituram a patrc prxfcrcndum dl<r,quia prjlinnio 
tur mcliusconfultum pcrprouilioncni |>3cri$,quan» 
matris , arE.Lfin.Cdecurar.furio.&hinccftqubdii 
mater & patcr habeanc iu$ prxiiriHandi ad ahquod 

bcneficium» 



De Subftitutionibus , Pars Tcrtia. 117 



bfneficinm, prarfcnratus pcr p;ttrein crit pntfcrcn- 
dtis prx icntaco pcr matrcni, fecundum Bal.in l.j.tfxle 
Scnitot.&c Fclyn.in c.quoniam, in finc, dc tellib. vuit 
<]n6d tcftimonium viri pr^fcrarur tcftimonio miilic- 
tis . Verum rcf}-iondcrur diChs conlidcrationibus , «ji 
procedunt quado ooncurlus locii habcrc non potcll : 
nam tunceft vcrumquod proui(iopatrispr*fcrtur: 
fccusvcroeft, quadoconcurfusloamahaberepotcft, 
quia tunc cum cadem ratio mihtct in patrc& in ma- 
trc, prout cft in cafu noftro,dcbct ctiam cadcm dilpo 
fitio n\ilitarc.l.illud . ffad lcg. Ac^uiL & idco prouilio 
patris non dcbct prorfrrri prouiliuni matris,& ambo 
Tubftituti concurrcrcdcbcnt. 
12 Iuxrafupradidbiqu.Tritur, fanfubftimtiuabauo 
prxfcratur fubftitutoa matrci' Et in hac quxftionc 
auofuntconlidcrandicafus: Qiiorumprimus eftin 
auo patcrno: & in hoccafu concludas limiUter,prouc 
inantcccdcntiquarftioncconclufumfiiit. Sccundus 
wt6 cafus clt in auo materno: & in hoc cafu Imola in 
fLLex fado , & in cRainutius , cxtra dc tcftam.dicit, 
quod matcr pr.rfcrri dcbcc, linit prarfcrtur in mtda , 
& in fucccftionc : nam prxfcrri dcbct, cum fit in pro- 
ximiori gradu.arg.Lfin.C. dc verb.Cgnif. fcd hoc non 
proccdit, quando matcr cft in potdbte aui marcrni : 
quia runc cum ipfa non pofti t tellari. i.qui in potdla- 
re . ffl dc telbm. iilco tuncauus matcrnus pncfiM-tur. 
qund procedir, ctiam in auo patcrno quando vimt 

Iiatcr fu rioli 1 ii b potcllatc au i cxi I tcn tis, & an tc Imo- 
am iiactiam ccnuitBal.in d.Lliumaoiutis, num-^S. 

Contra hanc Imolx-, & Baldi dccilioncm , in eo 
quod dicitur, quod qiiando matcrcftin potdlatc 
aui, auus prxfertur : tcnct Alcx.m d.Lcx h&o , volcns 
Buum matcrnum non pollc liibflitucrc viucntcma- 
trc, quodprobathacrationc. Nad.Lhumanicacis,lo- 

3mmr in illisperfonismcntccaptis,quibuslegitim3 
cbcrur, vtpatct ibiin verbo, lcgitima. fcd ita cft, 
qutxl fi cxtat auus maccrnus , & nepos, nulLt legicima 
<icbctur ifti nepoti , quoniam cxcluditur i matre, vt 
in principio Inftit.dch.rred. quarab intcftx &inLii 
quis pofthumos.ff.dchbcr.&pofthum- crgo viucntc 
matrc, auusmatcrnus fubftitncrcn6potcrit.&quod 
ciicituriiiauo matcrno& matrc.idcm conduditur 
in auo patcrno & pacrc . Vcrum hxc Alcxandri confi- 
dcratioapud me cft valdcdubia, quia ex d. 1. humani- 
taiis, colligitur, quodparenccs vtriufqucfcxuscjicm- 

flariccr {ubltirucrcponiint: crgo & auus maccrnus . 
quicunquc . $.parcntcs. ffdcgrad. nam li auus ma- 
tcmus,& patcrnus excmplaritcr fubftitucrc non pof- 
fcm viucnfcmatrc&patrc: fcqucrcmr.quod nulb 
^riofofilio excmplaris fubftitucio ficri pollccnon 
abauomaccrno^lcupatcrno, quia ncp^ti in bonis 
eorum iegicima non dcberecur: non a pacrc, lcu a ma 
trc,quiaiplifuncinp.icriapoccftatc, &lic tcrtarinon 
poirunt.Lfiliusfimi(ias.ti'.dcccftam. fcd hocdiccrc cft 
abfurdum, idco abfurdum cft etiam dicerc auum ma 
tcrnum.fcu patcrnum viucntcmatrc, fcu p.itrc,cxcm 
piariter fubltituerc non pollc& hanc rationcm Ripa 
in d.l ex fii(5h},num.i oo.dcgantcrconliderauit. Ncc 
obftat Alcxandri confidcracio, quia licit in d.Lhuma- 
nitau5,dicaturqu6d lcgiuma rdinqui d».bctfili)s, 
fcu oepotibus fiiriolis : tamen hoc crt , ne cxemplaris 
fubftitutio adcxcmplumpupiUariscorruat, fi aliqua 



qucrcbcontratcftamcntum oriatar: &non eftiquin 
cxcmplanskprindpionon litvalida, filcgitimanon 
rdinquitur , prout dtcitur cxdJ.humanitatis, & ii 
fubtihtcr conliderauit Femandus Vafquius in tradL. 
de fuccclLcreat. hb.j.Ji. i o. num.4oS.& ncd.i.hurru- 
nitatis, no cxdudit,quin cxcmplaris ficri non poftit, 
liccticgitimanon rdinquatur: &quinficri nonpuA 
lit ctiam pctlonis puca ncpotibus, quibus lcgitima 
nondcbccur, cumhocquod lcgitima rchnquatur, 
non fitdc fubdantia cxcmplaris fubftitutionis: fcd 
dclidcrctur foium ad rdolutioncm virandam , firmi- 
tatcmcjuc irreuocabilcm conkquendam, quando fic 
illis,quibus legicimadcbctur. Scd nocmdumcft, Co- 
cundum Ripam qu6d Ucct auus potlit cxcmplaritcr 
fubftitucrc: tamcn itademum habcccffcctum , fipa- 
ter& mater furioli pr.rdcccdcrcnt: alias iifupcrui- 
uant,non valcbit in prjiudidim patris,& matris,cui 
magisdcbicumvidcturius fubftitucndi, quamauo. 

I Sxmpbris fubftitutio filio furiofo firri potefl . 

X Trotlige,cui per iudicem ionorum fuit fa£ln interdiQio, 

an excmplaris fieri pofjit. 
3 In cxorbitdntibus ainre communi devna perfona ad 

aUjtn extenfio r,on permittitur. cnm eius dtclaratiit' 

nibus, num.^^.& 6. 

7 Exemplaris,anmuto& furdoa natura fieripofpt, 

8 Exemplaris frenetico fieri n<m potefi . 

9 txempbris,anfieripo(fitfatuo. 

Jteman fieri poQit filio impuberi fimofo in poteflate pa- 

tris exifienti,num. i o. 
lEt an faltem m vim pupillaris valeat. num. 1 1 . 
ltem,Mn filtjs naiuraiibus per paircm excmplaris fieri 
pofjit .num.iz, 

C A P. IIIL 

/Vpra vifumfuit, a<juo hxc exemplaris 
lubfticutio ficri pofiit: Nuncvidcndum 
cft, Quilws ficri jTolIit. Et pro rcfolutio- 
nehuius fcptimi quxfici piurcs condu- 
fioncs funt rdolucndx . 
I Primaeft, f An vti mentccapto, itactiam furiolb 
cxcm pLiris fu bfti t u tio ficri pofti t ? & om i lla di fpu ta- 
tionc, concludcndum cft,qu6d fic.&honcopinionc 
tcncnt BaLS.aIyc.Pau. dc Caft.Imob, Alcx.Coraf Cor- 
ncus, Cutt.iun.I.-ii'.Dcc.& alij communiier, in d.Lhu- 
manicatis, fial. Cuma.Alcx.Imola,Iaf & Ripa in dJ.cx 
fa^,Iinota in d.c.Rainutius, Polit.in traCL(ubftit.in 
materiacxcmpUrisfubftit.in lcptimoqu^litoprinci- 
ali, & Fcrnand,Vaf^uiusin trad.dcfucceft.'progrcn 
b.i.$. 1 7.nu.7 j. & I^cundum prxnominatos Dorto 
rcscll comunis&rcccpta Saibcntium Ientcncia,qu9 
probamrrationc&lcgc.Rationeprobatur.quia mc- 
tccapcuscft nomcngencralecoprchcndcnsfub fefu 
riofum & mcntecapcum: na mcncccapcus non Itabec 
animi iudidu^ & cft alicnatus i mct&c.ficut, de regn. 
&iftom(Hio furiofusdf mcntccaprtis, quiafiirioiiis 
nicntc carct.$.prxtcrca, Inft. quib.non cft pcrraiilfac. 
tcftam.& non eft con)posmcncis.$.ftirioius,Inrt.qui 
da. tuto. tdl.polL'& L i.ir.dc inoftic tcHam. & foriolus 

V j didtur 




D. Alexandri 

didrardcmcns.Li.fvolunratcm.fF.rol.mat.&tjuir- 
quis furiofus cft , is Unc dubio mcntc captiis cft, licct 
oonconucrcantur: quiaquifquis mcntc captus cft , 
is furiofus non cft, cum diffcrant imer fc , vt gcnus 6i 
(pccirs:quia furor cft Ijxxics qu5clim,qu.r coprchcn- 
diturfubhoc gencrcmcntccaptionis, lcu dcmeti.T, 
vt probat tcx.in cL^.v^oluncate, m vcrbo,furiofam,iun 
ilovcrbo,dcmentia.crgocum appcllationc mcntcca 
pti,veniat ctfuriofus.d.LhumaniMti$,loqucsin mcn- 
tecaptis, habct ccum locu in furiolls . Scringittu hoc 
fundamcntum, tum quia fpecics propric incft fuo ge 
neri,BaLinL2.Cdeiu.aiu-.anuL&gk)fmf;. Inftit.de 
donat. fi igitur mctccapcio cft nomcn gcncralc, & fti- 
rorcft fpccics mentccaptionis, furioius propnc dici- 
tur mcnte captus . Sc idco lcx loqucns in mcnrccapris 
habetct locuminfurioHs, &hocvoluitdiccrctc)f.in 
Lfuriofi.Cdcnup. tumcciaquiad.Lhumanitaris, in- 
trodut^fuitexhumanicarc, qux locum habctin fu- 
rioHs, vtin mecccapris: &idcocx vicomprehcndua, 
&liccxidrntifaterarionis,d.l.humanitaris,]oquc$ in 
lTicnrccapcis,habctlocum criam in furioli$,arp.l.i Ti 
tio.fSdc verb.oblig.&Lillud.ff!adIeg.Aquil.cu limiL 

Lcgc probatur pcr ccx.in Lhn. in lundbgloiJn 
verbo,conftirurio. C.dccurat.furio. 

Nccobftat tcx.in d.Lfuriofi . Cdcnupt. qucm pro 
leallcgabat Ang.qui contraria fniam fcqucbatunqui 
licct ibi pcr Principcm intcrprctatio/it ^da, non tii 
per illudfcquitur, quin tacua ficri non potuiftct : fed 
illaintcrprctarioopcrabicur, vtiudici ab ca rcccdcrc 
non liccar,& icntcntiain contrariu bta ipib iurc non 
tcncat , cum contincrct exprcflum iuris errorem. Li. 
C.quando prouocnon cft ncccf quoil non eilct, fi il- 
laintcrpretarioper Principcm fadanon fuiirct, quia 
tonc fentenria in contrarium lata tencrcc,cum cx» 
'prclTum iuris errorem non concincrct. Vcl ('ccud6 re- 
lpondetur,qu6d verbum , mcn tc ciptus, cft gcnerale 
comprehcndcns eriam furiofbs in fui gcncralitatc . & 
quiaex lcgis inccrprcracioncrcccptumcft.vtvcrbain 
fpedc, potius quam in gencre in redubiaintclligan- 
tur, vt .Soci.in mb.fr.de vulg.declarat , idco crat diffi- 
cultas in d.Lfuriofi. & fuit r3riodubitandi,anillafan 
^o Marci Impcratoris loqucns in mctccapris,etiam 
in furiorislocumhaberet: &nonqiappcllarioncmc- 
tecapti,ex proprictate vcrborum cciam furiofus non 
c6prchcndcrccur.& ideo fancitum fuitdifpontioncil 
la in mcntecapiis loquentc,ct in furiolis locii haberc 

Sccunda cft conclufio, f An prodigo, cui pcr iudi- 
cem bonorum fuitfida intcrdidbo, hxc cxemplaris 
ficri poflit ? Et in lucquxftionedux funtprincipalcs 
Doiflorumopinioncs: Quarumprima eftnegariua, 
quam tencntIaco,dc Are. Guil.dc Cun.Cyn.Alberic. 
Rayner.& Ang.in d.Lhum3nitatis , & in d.Lcx fado , 
Ioan.And.in cRainutius, exira dc tcftam. & Fcrnan. 
Vafq.in tra^cuntroucrfiarum illuftrium, cap. jy. 
mim.8. moucnturifticxpluribus. 

Primi, fquia in exorbicuibus i iure communi de 
vnapcrfonaadaliamcxtcnliononpcrmittimr. Lli vc 
r6.$.devii:o.ff.foLmatr.fcdd.Lhumaiutati$, loquicur 
in mcnte captis, & cft cxorbiransi iurccommuni, cii 
altcrtim proaltcro tcftari pcrmittar, contra 1. captato 
rias. fLdc hircd.inftir. crgo non cxrenditurad prodi- 
gum< Huic rauoni rclpondctur,nuiorcni prupoliuo- 



rrentaclnqui) 

ncro non procaicrc in fauorabili difpoftrione, t^fuM 
tunclicica cft cxtcntio, gloLin Lillud. Cdc ficrol.co- 
cicf.BartJn Lficonftantc, in p.q.princff.fol.mat.fiicit 
glof in Lj. Cdc his, qui antcapcr.Lib. glof in L milen . 
n.dc rc iudic & tcx.in Li. $.fi mater, in vcrficquid fi 
curatorcs.fr.ad TcrtuL f Itcm non proccdit , qu.mdo 
ratiofcripucftinlcgc, nam tunccxidcnrit.icc ratio- 
nispcrmittiturcxtcnlio.Lhbcrtum.$.Scnacufconful- 
tLfLdcrim nup.& fimilitcr non proccdit in dilpcnf»» 
tionc motu proprio fada: f quia tunc cumlatcdo- 
bcat intcrprctari, Abb.inc.cum incun6lLs.$.cumvc- 
r6,deelc(5tio.&facit tex.in c.motu proprio, dcprcL 
in ^.licita cft dc vna pcrfona ad aliam extcnfio: (cd in 
quxllione noftxa iumus in fouorabili dilpolicione, 
cum di.humanit.iris, prouidcat furiofb , & iimihbos 
tertari non valcntibus , quod fauorabile cft,& Rcipu- 
bhcir cxpcdic, arg.LvclncgarctLqucm.idmodum tc- 
ftam.apcr.&cxrarionc fcripuadcft identicosrauo» 
nis : quiacum fiiriofus proptcr mcntis defe^um & 
proptcr murbum tcftari non polTit: idco ad excinplij 
pupill.-iris inrroduchieftcxcmpbris f'ubftitutia$u]ua 
rationc , Infht. de pupiL lird prodiguh proptcr mcnris 
dcfcChim, acctiaproptcrvitiumproili.;alitatis, poll 
interdidionembonorumfibiiliudice ^t^om tellaxi 
non potcft. I.iscui. fl-de teftam. crgo libi ad excplum 
funoli cx idcnricatc rarionis fubftiturio cxcmplaris 
ficripoccft, cumetiam dif'pcnfsitiod.Lhumanitatis> 
moiu proprio proccircrit: idco d.Lloqucns in furio» 
lo.ad prodigum extcndi dcbcc. 

Sccundomouentur : Namquararione papillaiis 
fubfbturio poterat ficri i patre fine l'rincipis relcri- 
pto.Li. fTeo. eadcmrotionedcbcbatpatcrpoflc&lio 
mentccaptofine Prindpis refcripto cxcmplarcm fa» 
ccrcfubllitutionem. fed hoc patri ficri non pcrmirte- 
batur.d.l.ex fado,in vcrflnam & li fiiriolb. & hoc alu 
rarione non crar, nifi , quiacum pupiilarisconrra re- 
gulas iuris communis cUet introduChi , de vn.i perftv» 
tiaadaluira, &dcvnoca(ii .idalium ctiamcxulcntira 
te rationis cxtenfio non pcrmittcbarar: ergod.Lhuf 
manitatis, cumlit corrccloria, fcu cxorbirans iiiri* 
communis , ciun loquatur in maitc cipto, ad prodi- 
gum extendi nondcbct, etiameadem rationcin vtco 
quecafu mihtantc . Vcrum & huic rationi rcfponde« 
tur,qu6d ifta colldcrario dc pupill.iri atl cxcmplarcm 
non tenct. illud cnim eratin pupillari propter dupli- 
cem rationcm,quz in cxcmplan non milirabac: & 
primacrarpacriapoteilas, qu.Ttant.r crat potcntix, 
vt non lolum ei pupillaritcr fubftituerc pollcc, fed 
eriam illum occidcrc patripcrmitccbatur . Lin luis,^. 
dc hb. & pofthum.& hinc cft qu6d moribus, & dc ri- 
goreiuris inrrodud^a cft pupillaris fublhmrio . d.L i. 
quar patria potdlas in cxemplari fubftiturionenon 
vigebat. d.l.humonitatis . &idcopanim ficri non po- 
icrat, fcdPrincipis rcfcriptum rcquircbatur .d.I.et 
fadlo . Sccunda r.itio crat, quia maior crat in pnpitlo 
dcfcdlus, q uam in maiori , cum in pupillo ad i i t dcfc- 
^snararalis, in maiore acddcntalis, qui defedhis 
acddcnt.dis potcrat ellc non conrinuus , ac ctiam fn- 
tcrmiflus: & ideo facilius pro fiho pupillo,quam pro 
filio furiofo tcfbri lidram erat . 

Terti6 & vlrim6,ah j$ omiflis moucrun Na qui fuo 
dcfo^u in viuii inddcru, cx co virio prxmiu colcqui 

non 
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nori dcbctLiuieh9rediraria.frtJc nc^. t;cft.l.fi fidciuf 
lor.j.rt nccciIaria.lF.qui fatil-cog. lai prodigus cx luo 
cicfi:£hi vcnit in hoc prodigalitans vuiii , cij ad fruj^c 
mclioris vitg vcnirc pocucrit : crgoex hoc fuo prodi. 
galitatis vitio prxmium confcqui non dcber,& ficq> 
ci cxemplaris iubilitutio (ieri po(Iit.C9ta-um Sc huic 
rationi nidctar, & primo , q> cxiftcnti in nccdTitatc 
cnlpa propria, non cft mifercndum,qn cuipain dam 
nu tcrnj cft ordinata , fccus fi fibi foU nociua cxiftat, 
BalAin d.l.humani tatis . & liinc cft qu6d lex prodigo 
in vita fuccurrit , ci dc curatorc prouidcndo. J.;. ft^tle 
curat. furio. ergo idcm dcbct cllc in morte . Secund6 
&vltim6 refpondctur: nam dcfcdVus prodigalitatis 
cft vitiumnaturalcex defcc^u mcntis, ncmautcmcx 
fui culpaproucnicns, ficui vitium dcmcnti.T, quod 

rrobatur, quiarrodigus nonobligaturnaturalitcr, 
is, cui bonis.ffdc vcrb.oblig. ergo vitium infurgi t cx 
clcfc4^uvicijnaturalis, aliccrex con(enfu naruralitcr 
obligarctur. hancconfcqucntiam in fimili ^icBarr. 
in L j.q. j.C.dc facrof cccL & Alcx. in tcrminis noftri^ 
inconfi.i 8z.in f.volum. 

£t cum fupcrior opinio nulla ratione nitarar, cni 
commod^rcfponderi non poiHt: idcoaltera eftopi- 
nio fupcriori contraria, quam tcncnt Pau. dc Cafti o, 
Com. Coraf Salyc. Bald.Dcci & iafin d.l.humanita- 
tis,Bart.Aiex.Iaf Aida. Imola&Ripa, &Hicron. Vc- 
xms in d.I.ex facto, Couarr. in cap. Kainutius. §.6. in 
prin.cxtradctcftam.&ibi Imola, inmaceria exem- 
pLfubftitutionis, NicoL dc Neap. & loan. Faber in §. 
«|ua ratione,Inftit.dcpupiLfubftit.BaLin tra(ihcxem- 
plarisfubftit.num. 14. IdcmPoIitusnum. lo.incod. 
tra^&Zaf in co.tra&num.).&Iaf in Lis, cui bonis. 
fl'.dc vcrb.oblig. & liax cft communis & rccepta Scri- 
bcntium icntcntia,qux cx pluribus probatur. 

Prim6 , quia proiii(rus &/uriofus arquiparantar, 
I.j. Cdc curat. furio. l.fi prgdia . Lqui ncquc . $. j. ffidc 
rcb.cor. I.dabima^. $.fin. cum Lfcq. tF.dc prmilcg.crc^ 
<tit.& §.icd ha:c dicimus, Auth.vt ni,qui obhg.ic pro- 
liib.ied fiiriofij cxcraplaris fubftitutio fieri poteft, er- 
go ctiain & prodigo ticri potcrit.Huic rationi rcfpon 
<ictur , quod licct ftiriofus & prodigus in quibufdam 
cafibus xquiparentur: tamcn in multis cafibus difte- 
runt, na prooigus ftipuiado potcft libi acquircrcLis, 
cui.ft!de verbo. obiig. quod fccus cft in fmiofo , quia 
nonpotcit fibiftipulando acquircre,arg.Lj.$.adipi- 
{cimur.rt.dcacquir.polTclLlcemprodiguspunitur, fi 
dclinquit, Dcci.&CagnoLini.mnon. fLdcr(^. iur. 
(ccus vcr6 cft in furiofo.Itcm furiofus non potdl coa 
trahcrenuptias.Lpatrcfuriofo.ft!dchis, qui funtfui, 
vcl alic. iur.fccus vcro eft in prodigo, CagnoL i n d J.fii 
riufi . F.t liccum in multis cafibus fiiriolus, & prodi- 
gus diticrant, non tenei argumcntum, quia ab a:qui- 
paratis iicct argucre, quando irquiparatio pcr modu 
rcguLc facla fiiir, L j.& ibi Dod:. ft. dclcg. j. fccus ii 
pcr modum rcguix fadanon fiiit, vtprobatur in $. 
item nobis,Inltitu.pcrquaspcr£ nob.acqui.iunda L 
naturaliCer.$.nihiicommunc fT dcacquir.po(IclL& 
ideo cum inccr furiofum & prodigum per modum 
reguLr non fit fada xquiparatio,quia in mulcis diftc 
runt, de furiofo ad prodigum non licet argucre. Praj- 
! tereafuiofu$&proiiigus.Tquiparancur. quandoagi- 
rur de rcr um fturum efiufionc vitaiub: & in hoc calii 



loquuntur iura prxallcgara : fccus fiagcreturdc rerl 
fuarumertuiioiic, vci.alieiiationc conccdenda &ail- 
mitcendo: nam tunc magis .idulto curatorem habcn- 
ti.rquiprarur, quam ftiriofi>.l.ficurat6rem. Cde in 
intcgr. rcftic & lal.in d. Lis , aii. num.8. ergo cum in 
quxftionenoftradcrcrum fuarum cffuitonc vicanda 
non tradlctut , furiofus & prodigus non zquiparan* 
lur, & ideo ab arquiparatis, argumcntum non tcnct. 

Sccuiidoprobatur. Prodii;o daturcurator , quia 
rcbus fuis fupercllc nonpotclL$. furiofi,&$.fcd& 
mentccaptis, Inftitu.de curac. Ergo poceft fibi etiam 
ficri cxcmplaris fubftitutio . Prohatur confcquentia: 
Qiiiaficutatordatur, quia rcbusfuis fupercllc non 
poteft, qux ratio miUtatctiam in cxcmpiari, quia no 
potcft tdUri,& fic fiiis rcbus fupcrdlc: crgo fimilitcr 
propccr racionis idcncicaccm potcric prodigocxcm- 

flaris llibftirucio fieri, arg. L iiiud. ft'.ad lcg. AquiL & 
a Titio.rt,dc vcrb.oblig.Vcrum huic ratioiii rdpon- 
dctur , quod tuc ex idencicacc rarionis .idmirtirur cx- 
tcnfio,qn cafus,qui vaideinnicicur^quitati^no cftco 
tra alias iuris rcguias.fccus fi alius cafu$,qui innititur 
(quirati,fit contra rcgulas iuris,quia tunc non admic 
riturcxtcfio,Io.And.in ci.vt Utc pcnd.in (i.qucm re- 
fcrt,& fequitur Abb. in c. propoiuifti,coLpc. de pro- 
bat.& iioc eciam tenet laf in d. Li Titio.fed q> fiacexc- 
plarisfubftitutio, eftconrrareguLuiuris, &liccon- 
tra rcgulam Lcapratorixs.flIde h5red.inftir.& Lcapta- 
torias. C.dc tcftamcn.miUt.crgo dc curatorc, qui da- 
tur prodigo, non dcbet fieri extcnfio ad cxcmplarcm 
fubftituuoncm. 

Tcrtio & %'ltim6 aJijs omiflis probaturXxcmpLuis 
introdudb fuir, quia cum fiiriofus teftamcnrum con 
dcrc non poftir. §.item fiiriofi , Inftir. quibus non eft 
pcrmilL fxc. tcftamcn. ideo ad cxcmplum pupiUaris 
arquum fiut,vt parentes eius pro eo conderent. $.qtu 
rationc, Inftitut.dcpupilLfird hxcratiolocum iiabct 
ctiam in prodigo, quia tcftomctum condcrcnon pu- 
teft,d.Lis cuL ^de idlain.ergo cx hac rationts idcnti- 
tacc habcc loaim criam eadcm difpofirio,arg. l.illud, 
£Iad L Aquii. & Lcica cft cxtcniio : quia quando ratio 
eft fcripta in lege , eria in corrcdori js dc vno cafu ad 
aluim pcrmittitur cxtcnfio, Docl.in auth.qu.as aifbo- 
ncs.Cdc lacrolancccclc. Quod criam in cxorl>itanti- 
busiiurccommuniprocedit. LUbcrtum. $.Scnatu(^ 
confuiti.fLdcritu nup.igirurd.Lhumanitaris, ioqucs 
inmentccapto, cxtcndi dcbctctiam adprodigum. 
Huic rarioni rdpondcmr, negando paritatcm , vd 
idcnritatcm rationis adcllc:quia licet teftari non pof^ 
fit, tamcn protligus non tam ratione &intclicclu or- 
batuscft,quamfuriofu5, velmcncccaptus, quodpu 
tet cflc vcru pcr tcx.in Lin ncgocijs. iT.dc rcg. iur.iun- 
dta L is, cui bonis. ff.de vcrb. obUg. vbi fiirioliis & me- 
tc captus nihii poftiintacquircrc,prodigusautem po 
ccft.Icem ceftamcntii, quod prodigus fccitantequim 
ddictbonisintcrdichimpcriudiccm, vaict. Lis,cui 
Icge. ffde teftam.vnde conftac, quod habcbat intelle- 
^um , ahis non valerct, vt in 1. j. ff. dc tdlam. licque 
non ex<^uatur fiiriofi) &mcntc capto:im6 notori^ 
prodigus, quod contraxit & alicnauit antc intcrdi- 
dtioncmvalcr, fcaindum communemopinioncm, 
quam tcnucrunt Bar. Baid.Ang.Pau.de Caftro,Rom. 
Arct. AIcx. &IaCind.Lis,cui boms.£dc vcrb.oblig. 

& 
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&(ic virium proclig.-ilita:i$ non impcdit, ncc arguit 
omnimcKiam licmctitijim, qn^ (Incdubio, vc exem. 
|>lari&6cri pollu, dcfiiicratur . Vcrum hxc rcfponlio 
mihi non place; , quia licct prodigiis , ci runolus in 
multist.htii.Tant: tamcncxcmplins intro<luda fuic , 
quiafariurus propccrinhabihutcm furti^cnrcmaiu- 
rcnaturali tcihiri nonpotclh qii.Tratio militatcciain 
in procligo, cum propccr inhabilitarem lurgcntcm i 
iutenaturali ccdan non poflic :& quod prodigus lit 
inhabilis inhabilitatc furgcnre a iurc naturali, proba- 
tur,quianon obligatur naruralitcr: namli narurali- 
tcroDligaretur,promiflioni cius,cui bonis c(l intcrdi 
ihim.poirctacccdcrcfidciailnr.l.j. &l.fidt.iuirorobli 
gsri.$.HdciulIbr.H.dcfKlciulKlcd hocelHairum, l.is, 
cuibonis.fi!de verb.obli.crgo ralfum di eiiam, quod 
naturalitcr obligetur.& hinccft quod Bal.in l.fi cura- 
lorcm.C.dc in integ. reili. min. dicit , qutxl in proih- 
go vidcturdcficcrc conrcnfus: &hinc eUqabdncq; 
Ctiamadpias caulas tcilari pocdl, Alex.inconiIi 81. 
in 5-.vol.& liccum prodigalitas inducat \ncium xqui- 

Coilcns mcntccapticini &/urori , & inhabilirct inha- 
ilitatefurgcntciiurc naturali,condudcndiimeil, 
quod quemadmodum ftiriolo cxcmplaris ficri po- 
tetl, quia ipfc proptcr viiium naruralc teftari non po 
ted : ita ctiam ficri poteft prodigo , cum ad tclbincii 
adhim vcnirc nun poilic propccr naruralc vitium , 
arg. 1. illud. ff.ad lcg. Aquil. cum vulg. & tanto inagis 
hxcdc ruhofoad prodigum cxtcnlio Hcri dcbct in 
caiu noilro, quia vltra ii^cntitatcm, & pahtatcm ra- 
tionis dirpoiitiod.l.humanitaris, motu proprin pro- 
ceilit, &idco cil cxtcndcnda, Abb. in c cura in cun- 
^tis.^.cum vcr6.dc rlc^ itcm cil cxrendcnda,quia iu< 
mus in adlu fauorabili,glof.in Ldlud. C.dc iacrofan. 
ccdc. I tcm quia quoad a£him reilandi ^uiparancur, 
Fedcric dcScn. in conii. 1 1 . &pcr iilam rationc cgo 
cum haccommuniopinioncconctirro, acpiainiudi- 
cando & coniulcndo non eil diiccdcndum, nam pro- 
digalicas cil ipccics dcmentix, prouc vulcgtuiiin cC^ 
pc. 4 1 . dillind.dicitur ibi in textu , fxpc ic vitiaingc- 
runc&fL-cllcvircutes menciuntur,vc tenacitos, parii- 
monia; cffulio,largiia.s; cruddic.is , zclus ;iuiliiiae re< 
miilio, pictas vdic vidcri.&ibi gloLdidr, 

7}Mi» yi tant flultl vitia , in contraria currunt . 
Tertiacil condufio , f An muto & iurdo i natura 
hccexcmplaris ficri point?&: quod poirit tcncnc Bar. 
num.z8.Alex.num.40.vbi hanc dlccommuncm opi 
nioncm aiIirmat,IaiInum.}9.Ripanum.8o.Imola& 
alij comunitcr in d.Lcx faclo , Pau.dc Calf ro, CoraH 
num. 1 1 .Corn. Salv.Bald. & Dcci.in d.l.humanitacis, 
Albcr.in rcpctit.ru br.fEdcvulg.Nicol.de Ncap.& Fa- 
bcr in $.quarationc, Initit.dcpupii.Couarr.in cRai- 
iiutias.$.6.in prin.cxtradeteitam. &ibi Imolain ma 
teriacxcmplaris,BaId.num. i ^.in dtradatu cxanpla 
ris iubluc.Polit. in trac.in primadubitationc icpcimi 
quxiiti prindpalis,& Zaiitis in cod. tradlatu, num. }. 
&hxc cilcommunis&rcccjna Scribcncium fcntcn 
tcntiatquamconlulcndo icc]uicurctiam Bal.inconri. 
X 1 7.vcl in conii.i j7.in j.vol.cnm qua ego concurro, 
licctcontrarium rcnticnntlo.And. ind.c.Rainucius, 
Ang.tam in d.l.c.\ hido, quam in d.l. humanitatis, & 
Cyn.& Rayn.proiic Alcx. in d.Lex fado, rcfert,& Fer- 
naodui Vafquius in tra4l.comroucr£ illuilr.in cjj. 
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nuiTi.9. & moucor hac rationc , qaia dcvna perfbnt 
adaliam pcrmuricurcstcniio, quandoiumus infa- 
uorabili difpoliuone^gtoilin l.iilud.C.defacroiIccd& 
&qiiando adcil idenritas racionis.Lilhid. Cadlcg. 
Aquil. iird in c.ii'u noi^ro itmius in fauorabdi diipo- 
fmone,,cum d.Lhumaniraiis,prouidcar racnrccaptis 
tcflari noa valcntibus , qtiod /auorabilc c(\, & rcifni- 
blicx cxpctht.l.vd ncgarc.ft qucmadmo.tcli:xapcr.& 
addlrationisidcnticas, vtprobabo: ergo dcmcnte 
capto ad mutum & iurdum a n.ttura cxr. mic 
tituf.probominorcm .caulaiublhtucioiK - . . ij'la- 
ris fuit bumanitas,nam huroanu & xquuln eih quod 
parcntcspoilinccapcrcconliliumproii! ; ca- 

{>cis, &coru iucccfiioncsordinarc, ncca . . . . ^ :iut 
cx hoc mdius comittcrcquim parcntib.pfoptcr ar- 
dentcm crgahbcros chantatcm,uixtanci: !'au 
loCallimachu.$.Pomponius. rt.dclcg.j. .uain 
cum iiUum.ir.dchfrcd. inllitucn. Irem cauia huias 
rubllitutionis fuitcxcmplum limilicudinis cumpu- 
pilLtri,iL$.qua rarioncJicm fauur miicrabihum pcr- 
Ibnarum, quibus lcx prouidct, cum ipfi libt prouide* 
rcno valcant, arg.Lncr :.iduocato$. 
B. dc olhc proconii lcinii . : 1 u ..iictlhununi- 
tas, namhumanumcll&xquum, qu6dcummutus 
& ftirdus ^ natura non poilit tcllari.L diicrctis. Cqui 
tdla.facc. polL qucSd parcns pro coconlilium capiat, 
& cius iucccllioncm ordinet. adcilctiam iimihtudo 
cum pupilbri inrarione mcnnonis, ciim mutus& 
furdus ii namraxquiparci pupillo. l.FtiIcinus.$.adco. 
fT.quibuscxcauiiinpulI.car. Adcftctiam fauor, quia 
mutus &i'urdiui naturacll pcrionamiiirrabilis, & 
idco vri mcnte captodc curatorc prouidctur. ita ctia 
& muto & furdoa natura , quia rcbus iuis fupcrcile 
non potcif .$.).Infti.de curat. & idco cum libi ipli pror 
uidcn non pollit, crcdcndum cft , Icgcm ci prouidc- 
re, &proptcrcahcitacll cxieniio de meatecapto ad 
mutum & fiirdum i namra . & hinc ell , quod mcn tc 
optus , & m u t us & iurd U5 a natu ra, q u ia rcbus fu is f u 
pcrellc non polliint, ad hoc vt ds prouidcatur,X'qui- 
parantur.$.j.lnilit.dccurac. 
8 Quarca dlconclulio, fan frcnccico cxempLiris fie» 
ripoflit? Etconcluliuc proccc!cndo,ex mcnccDo(Sto> 
rum dicas,qubd non , & hanc ientctiam tcncnt Alex. 
laii Ripa, & Aldat. in cLLcx fado , Imola in cRatnu- 
tius, in materia cxcmpiaris , cxtra dc tcilam. BaL laC 
DccCorn. Corai.& Curt.iun.in d.l.humanitatis,Po- 
lit.in trad^a. cxcmpLi'ubilit.& I'crnaiidus Voiquius in 
tractdc luccclL'progrd.lib.i.§. 1 7. num.i oS.& cfl lo 
cundum prxfaros £!>odlores, communis opmio , qua: 
probaturlucrationc.Exemplaris ficri dcbct pcrpe- 
tuomorbubborantibus, iu in cLLhumanitacis, in 
vcrbo,& pcrpcruo,probamr.Scd frcneucus perpctuo 
inorbonon laborat, quia eftmodicusdefedhis, cxim 
id gcnus morbi cotingac hominibus cx fcbribus , vei 
iiniilibusxgrotationibus. I.j. f.apud Viuianum. ff.de 
xdil.cdic^o. ergd frcnctico exemplaris iicri non po- 
tcft , & :ai) to magis , qma frencticus icftart potcll . & 
hinceftqu6d cxcmplaris 6cri nen potcrit lcuibtu, 
iracundis,& iimihbus, dc quibus loqui tur tcx. in d.$. 
apud Viuianum.nec ctiam hirioiis lubcabusdilud- 
aia intcruaILi,quia vitium non cft pcrpctuum,& tcfta 
ri poUunt.Lfuriofum.C.qui tcfta.iatcpoll.* 

Quinta 
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y Quintacftcoclufio,tAn fiiruoficripolTitfEromiP. 
fa diiputarione,conclufiuc proccdcndo.duo cx mcn- 
rcDodorum conndcrandi lunrcaCus : Quorum pri- ' 
mus cft , quando fitiiiras cft tanta , quod animi iudi- 
cium pcrucrtir, vt qiiia ilLi, qu^ fatur, non intcUigar, 
▼cl quia in fando muita farifcat , idcftdcficiar, clt 
infulfus , idcftfincfalc.&condimcnto rationis.&rin 
hoccafu condudcndum tali fatuopollc ficri cxcm- 
plarcm fubftitutioncm. (juam fentcntiam tcncnr Al- 
cia. in d.l.humanitatis. Rij» in d.Lex fado, Zalius in 
trad.fubftitur. cxcmpLnum. j.& Polir. in cod.trada- 
tu, in quartaqurftioncfcprimiqHxfiriprincipalis,& 
in dTcihi idcm vidctur fentirc laf in d.l.cx fedlo , nu- 
me. 4 1 . & candcm lcquitur Vafquius in trad.dc fuc- 
cell^progrclTu.lib.i.f ly.num. i lo. 

Mouenturifti,quiaiftc faruus proprcrdefedum 
mcnris reftari impcditur.arg.l. fin.Cdc rcftam.miJit. 
& liinc eft, qu(>d iftum fatuum gloLin I. i.fl["dc poftu- 
lan.raentccaptum appcUar, &a:quiparaturprodigo, 
furdo & muro.Ld.-ibimu$. J.fin. cum Lfcq. ff.dc priui- 
lcg. crcdit. igitur vti mcnte capto , prodigo, furdo St 
muro,qui proptcr mcnris dcfc^him, tcftari prohibc- 
tur, excmplans ficri potcft fubllitutio, ita ctiaro pari 
ratione fieri porerit fiuic faruo . 

Sccunduscafuscft, quando fiiraitas eflet modica, 
fmc lcuis porius ad iocofitatcm , & limplicitatcm dc- 
clinans,inx.tcx.in c.pcn.cxrra quod mct.cau.&: in hoc 
cafu conciudcndum cft , faruocxcmplarcm fublliru- 
rioncm ficri non pol1c,&irarcncntCur.iun.in d.Lhu 
maniraris,Ripa in d.Lcx faclo, & Vafquius in trac.dc 
{iiccell.progrciru, lib.J. f.iy.num. i lo.&rariocft, 
quiaiftefittuus reftaripotcft, proutFabcr, &Ang.in 
f.prarrcrca, Inftir.quib. non cftpcrmill. facc.rcfta.tc- 
ncnr: & non eft mirum, quia habcr inrcllcChun,hccc 
vi(icatur faruus. 
I o Scxra cftconclufio, t An filio impubcri fiiriofocxi 
ftcnti in potcftatcpatris, pollitpcrparrcmficricxc- 
plarisfubftitutio?£rin hacquxftioncdua:funr prin- 
cipalcs Do^orumopinioncs:Qiiarum primacftaffir 
mariua, quam rcnent Dyn. laco. dc Rauen.& Ang. in 
<l.I.ex fadto, Salycin dLhumanitatis, Albcr. in rubr. 
fTdcvulg.&pupill. Poht.in traCti. cxcmplaris lubftit. 
in quinto quilito leptimi qu^liti principalis , & Val- 
quius in tra&.defucce(rprogrciTu,Ub.i.f 1 7. nu.t>S. 
gl.6fIo.Fabcrin i.qu3rauonc,Inrtit.dcpupilL 

Moucnrurifti cxduobusfundamcnti$,rcliquis,vti 
leuibus, omilIis:& primo pcr tcx.in $.qua radone,In- 
Hic.dc pupiLillum in ca implicatiua, eth pubcrcs, in- 
duccndo noc racxio. Didio , ctli, qu.r idcm eft quod 
quamuis,vtnot.Bart.in Lj.num.5. ff.dccon(ht.&dff- 
monftrar. cft implicariua.Ltutor. $.contrarix dc pi- 
gnor.adio.glof & omncs in l.lcd etfi legc , in princ.lt 
dc petit.lixrcd.ergo tcx.ind.vcr.ctfipul>ercs linr,im- 
plicat quodctiam impubcribus excmplaris fubftitu- 
tio ficti pofiir.Huic indudioni nluribus modispcr 
"DoOiozcs rcfpondctur: fcdoraims iliis,quxdcfadli 
fubucrri&rcmoucripoirunr, rclpondetur, qtiod in- 
lentio luftiniani introduccnriscxcmplarem lubftitu- 
tioncfn non fuit prouidere his , qni non potcrant te- 
ftari,& quibus crataliundc confultum : & idcodidc 
idcm ipfcluftinianus in d.$. quod cum vidcrct con- 
^ctudinc rcceptum, patrcs K^tari pro fihjs fui5,cum 



ipfinon pollcnt xtatisrarionc rcftari , exdfatus hac 
rationc prouidi r,qu6d vbi fiiij cx ah js caulis non pn(- 
fent tcftari, vt parcnrcs pro cis reftarcntur, puta ratio- 
ncmorbi.&licvolcbat prouidcrc, vbi hadcnnsde 
dc iurccommuni non erat prouifun^: lum difpofitio 
gencralisnondifponitin caiibus, vbi Ipcdaiitcr cft 
prouifum, & hoc ad excmplum pupiliaris . oim crgo 
cllct hxc cxcmpLaris inrro(iu(flj ad cxcmplum pupil- 
laris,nd crat dubium,qu6d impubcri ficii pollct : fcd 
dubium cTatde puberibus, cum pupillaris nonfiac 
pubcribus: ergonequehxc, qux.id ciuscxempluin 
cft introdudbt , idcolmpcrator cxplicai hunc cafiira 
magis dubirabilciTi , quod poftir ficri cri.i pubcribus, 
& lic imphcariua fcruat naturjm liiam . Nec obttat It 
dixcris, crgoimplicarurquodcriam impubcribus fie 
ripoflit: quiarcfpondctur, quod impuberibus ficri 

fiotcli,putacmancipatis, &a matrc.non tamcnficil» 
i , qui cft in potcftatc, cui noluir proutdcrc Impcra.< 
ror.cumiamlibicllccplenc confuirum, nam natura 
implicariufcftimplicarecafumminusdubirabilcm, 
gLinl.ilhid.ff.ad lcg. Aquihjm.&in i.(ji li minor. j.rc- 
ihiurio. If.dcminor. &idcoilia(hc'ho,crii,implicac 
quod impubcribus furiofis, quibus aliis proinfuin 
nonerat, cxcmplarisficripotcft: quodcftquand.) fit 
filijsimpubcribuscmanciparis, vclquando fitama- 
trc,& hoc patimr minorcm diificuiratcm,cum cxem 
plaris adexcmplimi pupillaris fitinrroduda, quod 
noneilct, fiillaimphcatiua, impubcres inpotcftate 

Eatris cxiftenics implicarcr,cum cafum magis dubita 
ilcm implicarctcontranaturam implicatiu.r: nam 
magisdubiumerat, anpollctiftafublhturio impubc 
ri ficri , ex quo ifto cafu proiiifum erat per pupiUarc. 
&idco liiproprictatc vcrborum nolumus reccde- 
i:c,fatcndumcftillamdidlioncm, ctfi, impiicarcim- 
pubcrcsnoncxiftcntcsin potcftatcpatris, &qiubu5 
per pupiUarcm non crat prouifum. 

Sccund6,&vltim6,ahjsomifIis, raoucnrur: Quia 
remcdium plenius, diutiusq; duraturij , qualc eft rc> 
mcdiumcxcmplaris fubrtitiirionii, non debctpcrre» 
mcdium pupiUaris brcui pcriturum conquidcere, 
arg.I.fi quis pofthumus, in prin. £de iib. & pofthum. 
&l.fi fortc.$.j.fr.fi fcru. vcndicccpro quo facit notabi 
lisdoiiirinaBaran l.licuratorcm.C.dcin intcg.rcftit. 
vbiait,qu6dadidto curarorcm habcnti potcft tan- 
quim prodtgo dari curaror , vr fic tcftari non pollir , 
cum datio curaroris, raquiim minons cllcr xciris, no 
impcdiret cumteftari. fic& inpropofiro impubcri 
fieri potcft cxcmpUris, cria fi ci pupiliaris ficri polTit, 
quia cxcmpbris potcftaltquidopcrari vltra pupilla- 
rcm, quia illa pupiUari xrate finitur, ifta autcm non: 
&iicporeftaliquidvrilitatis fccij fcrre. Verum huic 
rarioni polliimus rcfpondcrc, quod proccdcrct,qu.i- 
do rcmcdium cxcmplaris fubftitutionis ctiam pro 
impubcribus introdudum cllct: nam tUnc vcrum cf^ 
fct qu6d pcr remedium pupillaris breui rcmporc du- 
rarurum non conquiefccrer, &tantomagis,quiavri. 
htatcm affcrrct . Icdquia exemplaris introdu^ eft 
adcxcmpiumpupilLirisproiUismcntc ciptis, quira 
uoncmorbi tcftari impcdicbantur, &quious nacrat 

Erouifum, idco ficri potcft pubcribus , vd impabcri- 
us, quibus papillaris fubftituuo ficri non potclh & 
proptcrea cum ncgecur impubcribus cxemplarem 
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Rcripodc, &hoc pcrImpcratorcmintrodu(fhimn6 
elle, non opiis cft dillcrcrc, an rcmcdmm plciuiis 
^huiiisquctiuraturum pcrrcracdium brcuipcritu- 
rnmconquicicat. 

Cum igitur liipcrioropinionullarationc, vcllcgc 
niiatuttCui commodc rdpondcri non poflin idco al- 
rcra d\ opitiio ncgariua fupcriori cotraria , quam tc- 
ncnt Bart.Pau.dc Callro, ImoU.Guilicl.Saiyciibi co- 
trorius, AlciuIallRipa, Hicron.V'criu$,&alij commu 
nitcr in d.l.cx fadio, lmol.i in d.c.Rainutius, in matc*- 
ria cxcmplaris llib.litutionis, Coraflnu. i o. 8i Corn. 
num.i j.incLLhumaniraris, Bald. inirada. cxcmpL 
iubditut. coL i.& Zalius in cod. rract. nu.7 . & hic eft 
communis & rcccpta Scribcntium lcntcn tia , quz ex 
plnribusprobatitr . 

Primopcr tcx-in Lqni habct. fTde rutcL in quo tcx- 
tuprobatur, qiiod quanidiu durat pupillansarras , 
Ccllatcura furioforu.&ratio cll, qaiacaufa naturalis 
prxualct accii!cntali:crgo cu in calu noftro polTit fie- 
npupillarii lublhtutio, qua-proccditexcauia natii- 
rafi, proptcr pupillarcm xratcm , dcbet cclTarc cxcm- 
plans, qu.T procaufaaccidcnt.ilirationc furorisin- 
rrodudla fuitJ-Iuic tcxtui duobus modis rcfpodcrur, 
&prim6:namin terminisiliius lcgis finitatutclapo- 
tclt ^ ludicc illo dari curator, adco quoii ab illo ludi- 
cc prouiilo ficri p6t illihlio furiofoet poftpupillarc 
cratc : quod fccus cft in cafu nollro, quia mortuo re- 
/latore,& finita piipjllari fubftonc proptcraducn- 
tum pubcrtatis non potdl ficri prouilioa ludtcc cir- 
cacxcmplarem fubftitutioncm racicndain, nam pu- 
ptlLuisnlij fauorc iiirroduAafuit,&ficcxemplaris: 
&idcoinhis fubftitutionibus Hlijfauorin contidc- 
rationc h.-ibetur.!gitur id.quod magis fauorabilc cll, 
infpici dcbct. lcd in cafu noftrocaufa accidcntalis fa-' 
uorabilior eft naturali.quia li heri potcft cxcmplaris, 
tcmpore pupiliaris^tatis^ac ctiam tcmporcpubcrra- 
tis durat,quod fccus cft in piipiilari: & lic ciim fit lon- 
giorisvita:, cft"ctiam maioris vtilitaris,idcohxccan- 
ia acddcntaiis vri ^iiorabilior infpid dcbet,& in c<>> 
(idcrationc habcri. & hinc clK quod in d.Lqui habct» 
caufaaccidcntalisnonarteiiditur, quia lauorabtlior 
non cft, nam tutcIadaturramperfonz,qDam rcbus, 
vtin princip. Inftir. qui tefta. tuto. dar.poir$.).& i.& 
curator furiofi limplidrerdatur ram pcrfunx, quam 
bonis,vrffdeairat.furio.Lconfilio. Vnde poliquam 
plcnumius& impcrium uiror datus rarionc xtatis 
nabcf, non cxpcdir, ncc potcft dari airatorJ.(i vt cer- 
to.f li duobus vchicuhim. fficommod. fcd ei , qui ra- 
tiuncztatispotcft iubftiiutioncm pupiilarcm acci- 
pcrc, non cft air non poffitaccipcrc cxcmplarcm ra- 
tionc morbi, cuius datio cft logioris vitx & vtilitatis. 
Vlna h.TC fccundo rcfpbndcrur , qu6ti tunc proccdic 
cLLqui habct, quando caiiliiaccidentalis non eft pin- 
guior, fauor.ibiIior&vtiiiorcaufanarurali: fccusvc- 
r6 li fit pingtiior,fauorabilior & vriIior,quia tunc ac- 
ddcntahscaufa, & non naturahsattcnditur.fiidtdi- 
ihimAbb inccumdiiciih, cxtra dc cmpt. & vcndit. 
& ratio cft , quia aim tutcla & cura pupilh fauorc,ac 
criam puberis filij tint introducbr. quod ma[;is fauo 
rabiIccftincnntidcr.irionc habcridcbct, ncinfauo- 
rem introduifla, mcdiumrcturqucantur,contraLq> 
^iiore. ft. dcU. Icdincaliinoftropinguior cft cxcm- 
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plaris,quam pupillaris, cum pupillaris a fulo patre fic 
ri pollit , cxctnplaris vcro a parcnribus vtriulq; fcxus: 
cftctiam lauorabilior &vtilior, ramrefpedluipiiuj 
pupilli, cum ctiam pubcnatis tcmporcduret: quiim 
i-clpcclu vcniciitium ab intcftato , cum pcr cxcmpU^ 
remproximiores (iibftimidcbcant, d.LIiumanitatij. 
{ci{ pcrpupillarcmcti.tm extranci fubftitui polliinr, 
totontuio. flidcvulga. &pupilla. igiruracctdcntalis 
caulii infpia dcbct, & lic hiror , &conlcqucntcr cxo- 
pLtris fnbftitutioficri pcrmirtitur. &exhacrcljKjn- 
lionc rcmouctur ctiain lilud .iliud fiindamcntum, 
dum pcr Dodores diccbatur,qu«xl rcmcdium cxtra» 
ordinanum ccllarc dcbct, quamdiu .idcll ordinariij, 
Lin caula*,U i.ftidc imtio. & idco cum pupillaris fub- 
/litutio lirrcmcdium ordinaruim, cxcmpbris exrra- 
ordinarium, cuiu difpenlatiuc cx quadam humani- 
utc lit introduda d. L humanitatis , concludcndum 
vidcbaturin cafu noftro pupillarcm ficri polli:, &n6 
eTcmp/.ircm: Quta iftud non proccdit.quando rcme 
diuracxtiTiordiiunti pinguius cft.ij. lit ordmanum, 
Oam tunc cxrraordinariii attcdi dcbet, Abb.in ii.c.di 
Mcdi, cxtra dc irmpt. & vcndit. & Bar. in I.in prouin- 
cialL ji.j. H. dc nmii «per. cnunc. Scd quod hat cxcm- 
pl,iri$mac;is pinguc, vrile, & fauoraoiic rcmcdium 
cxilUt, qiiim qubd .hat pupillaris, vt fupia dcduxi: cr- 
goqurtd hatcxcmpiaris attcndidcbct, potiusquam 
qubd fiat pupilUris.Pr^tcrea hodie cxcmplaris lubfti 
lutionon miniis eft rcmcdium o; ' 1, onam 

rubftirutiopupilI.\ris, vtind.Ihum.. 1 ,w\:ind.$. 
qiu rarionclicctohm (iaucllct,vt in d.Lcx fa<Slo. 

Sccuntloprobatur hac rationcCcnantc caufa, ccC" 
fiitcftc<ihis,c.cum ccllantc, cxtradcappcll.lcd in quf- 
ftioncnoftra vidcturcelLire humanitas, quxeft cau- 
£1 introducriua excmj liris liiblLitutionis , d.Linima- 
nitatis, cx quopcr ptipiliarcm fuccurtiturpnpiiio:cr- 
godcbcr cdlare ctiam cxcmpLiris fubltiturio. f luic 
raiioni rcfpondernr, quod noccllat hiimanitas: quia 
licct lit alio modo fuccurfum pcr pupiJlarcm, nou 1 11 
eomodo& itaamplc, licut pcrcxcmpLircm. & pcr 
hancrclpulionemrcmoucturillud aliud fundanici»- 
tum,dumdiccbatar, quod fi hoc caluhiioimpubcri 
fnriofo cxcmpL-iris ficri pollct, cftct fupcrHua concc^ 
HoPrincipisconccdcnris,pi>llcpatrcm cxcmplaritcr 
(iibftitucre, cupatcrpupiiiaritcr fubftitucrcpollct, 
quod diccdu no vidcbitur,arc;.I.I) qfi . fTdc icg.j.quia 
non cftvcrum pcrhoc cxcmpLorcm fubftituaonctn 
fupcrriuam clle, aim magisamplc filio luccurratur 
percxcmplarem, quim pcrpiipilLire, vt diiihim fiiit. 

Tcrrio probatur pcr tcx. in d.Lcx failo , in prin.in 
verbo,pubcrcm. Vcrum huic textui rcfpondcrur faci 
lircr, quiaincocftfa<fli narratio, aquafadi narr*- 
rioncnon licct .ir>»ucrc, gLin Lvnici,in tcrtio intcllc* 
letfhi. C, qii non pctcn.parr. nam tcxtus ibi no fc fiin- 
dat in puberc, vcl in imjuibcrc , fcd in furore, j^ptcc 
quc teftari impcditnr,& rc vera iftc tcxtus nihil f-adt; 

Quartb & vlrim6,ali;s omillis probatunQuia exe- 
piaris non potcft fieri illi , qui tcltan impcditur alio 
dcfc&u , qu^m mentis dcfirdlu cx accidcnti fu pcrue- 
nicte,vtprobabo: fcdiftcpupillusaho dcle<;>u fdli- 
cct rationcxtatis rcftari impcditur. 1. quaxtarcffde 
rclhim.crgo huic impubcri furiofocxemplaris lubfti 
ruiio ficri non potcft . Maior probarur, qiiia i in pcdi-» 

mcnto 
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tnencocedatice, filiusnon potcftpcrrc tcflari, ergo 
nequc pcr oiium.l.ncqucpcr (c.C.dc h(rcd.in(litucn. 
C^tenim&huicrjtioni rclpondctur, ncgando ma- 
iorcm propoHtioncm , i]uam faiijm cllc conilat cx 
fL$.qua rationc, intclhgcndo ipiumrcalitcr^j^routfu 
praintcllcxi, &.'hocrujiradcduuin rcfponhonc pri- 
tnifundamcntidccimi-quarta: qua:(Uonis. Ncc ob- 
ftatd. Lnequcpcr ic, quianon proccdicin terminiT 
noftris.prout cllnoti^Timi iuris,& fupradcduxi. 

Expra-diitis i^iturpatet, vcranqucopinionem di- 
^putando dcfcncii polic: cgovcro abhac podcriori 
opinionccommuninon tcccdo, quamprobo hacra- 
tionc. Excmuiiti^fubilitutio introduda fuitcxhu- 
manitace.d.l.humanitatis, qu2 vcrlabatur. quia cum 
fuciofus rationc fiiroris per lc tclbri no pollcc , idco 
nequepcr alium. Lncquc per fc. C. dc h;iTciL inltic.tS»: 
propccrcaadcxcmplum pupiUansfubtlitucionis, in 
<|nam()ribusinihcutum crat,vtcum rationc arutis 
libi tcltaincntum f accrc non pollcnt, parcntcs ci$ fe- 
ccrent: humanum fiuc introduccrc cxcmpLircm fub- 
Aicutionem, pcr(^uainpro.pic!curfuriolis,vtcum ra 
tioaefuroris tibi nopoilcnt ccAamcncum faccrc, pa- 
renres cis faccrcnr,d.$.qua rationc. hoc (lante , pacet 
patrem non pollcfiho impuberi in ciuspotc(l.iteexi 
nenti cxcmplantcrlubAicucrc, cum quiaccllac racio 
inrroducliua cxcnsplaris fubfticucionis , cum in hoc 
cafu paccr pro co .mcca ccdari poiTcc,pupillarcm fub- 
iUcutioncm facicndo, &fichLCt pcr l'c impubcs teila 
tinon potlct: tamcn pcralium poterar, cum antca 
prouifumconfuetucbnccllct, cui prouiderenon fuit 
Impcraiorisintcniio: quiacum vidcrct conluccudi- 
nc rcccptum patrcin tciWi pro Ahjs fuis,cum ipii no 
poilcnt racionc .Ttatis td^ari, cxcitacus hac racionc 
prouidit , quod vbi tilij cx alijscaulis non poHcnt tc- 
itari parentcspro eiste/birencur, putaratione mor- 
bi,&iicvolcbatprouidcre, vbi lia^cnusdciurecom 
jnuni noncllctprouifum. ccllantc igicur hacrationc 
ccdarc dcbct etiam difpolitio excmpUris fubltirutio- 
nis>arg.ccum cellaiitc, extra dcappcL Sc Ladigcrc.$. 
quamuis. fi.dciurcptron. tum etiam , quia diipoli- 
ciogcneralisnon dilponit in canbtis , vbi fpcdahtec 
e(l prouilum.Ldoliclaufula.ir.dcvcrb.obhg.Scd fiUo 
impubcri furiolo in potcllatc patris exiflcnti ipccia- 
litci cratprouifum,quiaftbi pupillaris fubihtutio hc 
ri poterar. ergodifpofitio gcneralis cxcmplans fubiti 
tutionisprofurioiis, &mentecaptisintroduda, no 
difponit pro tilio impubcre furioib in poicftate pa- 
tris cxillcti.&pcrantcdidlasrationesinfcrtur, quod 
filioimpubcri furiofocxcmplaris ficripotefl, tfum- 
tnodo illi pupillaris ficri non poilic, quia in hoc cafu 
includiturimpubcs fubgencrah difpoficionc cxem- 

ElahsfublhtuTionis.&hince(l ,qubd pcr patrcmli- 
o impuberi cmicipato ficri p6t,acctpcr matrcmfi- 
lio impubcri ccia inpoccAaccpacriscxillenci, Docto- 
res communitcrind.Lcxfa<^o,& in d.f.qua ratione. 
I Scdiuxraibpradi<fiadubitatur. fCu pupillo furio 
(b in potcdatc nonpotlic cxcmplariccr lubllitui: An 
(altcm vt pupilbris lubHineatui; Ec conclufiu^ prcKC 
dcndo,dicas quod li iit fa(flaiinctcmporislimiiatio- 
nepet iu.-c vcrb.i, tilio mco talis lixres edo, tunc tcin 
porcpupillaris ztacis vti pupiliarisfubftinetur: pud 
vcropupiilaicn) a:utem,& iic tempoccpuberutis vti 



cxcmpLiris. & ratio cPcquia verlMConueniunt pupil- 
lari iubftiiutioni, &iiico vtipupiilaris fubftinetur, 
poft pubcrtatcm,vii cxcmplari$,arg.LCcnturio.rt!eo. 
vbiprolucur, qubdvna dire&a iubllitutio in altcra 
tran(it:&non minimcfi, quiapatcrllmpiicitcriub- 
flitucndo ad omnc tcmpus (c rcfcr t : & fic vuic facere 
pupillarcm luo ccmporc,& pollea cxcmplarcm,& ica 
tcncnt Bar.GuiL I^pa,&aiij ind.Lcx faclo.Aut Acla 
cftpcr h.TC aha vcrba, li filius mcusin fiiroredcccllc- 
rir.Ticius hoircs cAo: & tuncifta cft c.\prcllacxcrapia- 
ris,cumvcrbafoh cxempLiriconucniant,&ideocon 
tincttaciumpupillarcm, Bar.AlcMn.lmola, &i<jpa 
in d.l.cx faclo, imoLi in d.c.R.ainutius, & Dald. in d.L 
humanitatis,num.£4..& ratio cft,tum quia in iulwn- 
tibus iymi>olum facilis cft tranlitns.l.in rcm.$.itcm ft 
quociiqi tf dc rci vcndic. tum cciam, quia hxc vcrba, 
liin furorcdcccllcrir, copcnchofa (linc, &includunc 
propccr indcfinium cloquucioncm quicquidpoccft 
pcrlonis& ccmporibus conucnirc, arg. d.c. lipaccr, 
dc tcfla.hb.6. & idco (i filius moriamr in furorc & in 
pupillari xtatc , locum habebit ucira pupillaris, hcct 
iauahdafitcxcmplaris, quia vri tacitapupjliariscom 
prehcnfa in vuigari non vinarur , dato quod vulearis 
non valcat, Rarto.in L;. ff.eodcm. ita tacita pupillaris 
comprchcnfa in cxemplari (ubftinctur,'daco qu6d 
cxcmplaris (it inualida , & hoc proptcr prxfumpcam 
tcftatorisvoluntatem, quxcx incicfinitacloquucio- 
nedicirur. Nec obftacii dicatur, tacica piipillarii 
comprchcnfaincxprclla vulgari non lubct locuraf 
nifidcfidat conditio vulgaris cxprctl?. LfLCdcin- 
ftitut.& fubftit. (ic vidctur in cafu noftro,q; uciu pu- 
pillaris comprchcnfa in cxcmpiari non dcbet iocam 
naberc, quia condicio cxcmplaris cucnic &non defi^* 
dc. Quia reipondccur quod cftcduaUtcr condicio 
excpiaris dicitur dcfi»:i(I«:, cx quo cxcmpUris non te- 
nct, Ripa ind.Lexfa(5lo,num. Autfadlacftcum 
tcmpons limicationc, vt puu pupiliaris xutis, & tiic 
dato quod (it inualida, cgo tencrem valercin vim ta- 
dt; pupillaris,cum tcftator (i hunc cafum cogiullcr, 
vtiquc prouidillcc : idcoq; pro prouitb iiabcri dcl>ct, 
arg. l.iam iiociurc. (C dcvulg.&pupili.&hoccootra 
Barcoii mcnccm,hccc litopimo I^ohti. 
1 1 Scptima & vitima eft conciufio , f An pcr patrcm 
fihjs natiiralibus h^cxcmplaris ficri pollic? Et in hac 
quxftione duxfuntprincipalcs DoCiorum opinio- 
ncs: Quarum primaefta(hrmariua,quamtcnctBar. 
num.6. Salyc.& Hicron. Vcrius in d. L ex fii6lo,Salyc 
Bal.num.44.Cur.iun.num. I }.Corn.num.5bCoraC 
num.7. & Dcc. num.7.in (LLhumaniutis,& Furneus 
in riac^li.cxcmplaris fubftitucnum.6 j.moucncurifti 
cx pluribus. 

Primo, quia quodad fiiij naruraiis nrouifionem 
tendic, patcrcxplicarcpoccft, &hincc(t, quod cum 
tutela hhj prouiliodicatur, Inftit. dctutcLinpnn.pa- 
tcr fiiio nacurali tutorcm in teftamento dare potcft, 
L fi.Cdcconfirman. tuto.& Lfi. C.quado mulicr rutc. 
ofticfiing. Scd cxcmpLiris fubftittirio fihj prouifionc 
rcfjvdr, lnftit.dc pupiLfubftitjn fi.prin.ergo fiUo na- 
turali patcrcxcmplaritcr fubftitucrc potcft. Huic ra- 
tioni rcipodcturdiiphatcr. & primo quod patcr lira 
plidter quod ad fihj naturalis prouifioncm pcrciner» 
cxphcare non poccft: quod patcccirc vcrum, quia cu- 

tor 
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tordatns a j>atrc, neceflccftquod cofirmrtur ilucii- 
cc, cll.fi.&: lic non cll pater , qui dat tutorcm : (cd iu- 
<lcx,qui confir mat, & hinc cft , quod dicit u r datiuus, 
&nontcftamcnuria':,licctlcguimo prarferatur, %t 
notatur in $.fin. Inllic. lic tutc Sc tradit Ikrt. in tlc 
confir.tuto.5cdifta confirmatio non requiritur in 
cxcmpliri riib(btutionc,d.I.cx fa»ilo,&:d.l.humanita- 
tis.crgo non cft mirum li patcr Hlio naturalt tutorcm 
<lire potcft, licct ci non po(fit cxcmplaritcr fublUcuc- 
re: cum, vt vidctur, diucrfafitconlidcratio&ratio 
intcriftosca(us.Sccund6&vltim6 rc(pondetur nc- 
gando conlcquentiam , quia (i patcr adum circa filiu 
naturalcm cxplicarc potc.'! , cx co , quia fili) prouilio 
«dcft , vtiquc cxtrancus (imilitcr idcm faccre poilct : 
quod patct e(Ic vcrum cx idcntitatc racionis , cum ta 
patcr , quam cxtrancus faciant acliim fili) prouiliono 
rcfpicicntcm : quod tamcn cft faKum , cum cxciiipla- 
ris parcntibus cantura vcriufq; (cxus fitconccda , nec 
tencc artjLimcntumdc cutclaadcxcmplarcm (ubih- 
rutioncm, quiaMCraquod (itdii>Liiatatio, uuiljbct 
edam extrancus illud, quod ililponitur in d.l.nn. cfit- 
cercfHjtcft, dummodolcrucc difpolitainillo tcxtu> 
&patct pcrl.tutorcs.ftMccontir.rutorc. 

Sccundo Excmplaris rubditucio incrodut^ cft ez 
humaniiatc. d. 1. Iiununitaiis . fed illa humanitos ita 
«dcft infilionaturah, vtiadcftin fiholcgicimo<Si:na- 
turali: crgovcipatcr fihoicgitimo&naturali cxcm- 
plariccr fubliicucrc potcft, iia cciam fiho nacuraU con 
lum cxcmplarcm faccrc (ubfticucioncm potcric . Vc- 
runi & huic racioni faciliccr rcl]xk]ccun nam hccc in- 
tiiicu humanicatis idafubltiiutio fucnrintroduda: 
tamcn ift.-irationon clcfinalis: fcdirapulilua.quod 
pacctcllcverum, quialicctin cxtrancoctiamhuma- 
nitas locum habcat:tii non habct locu difpolitio cxc- 
ptaris fubftitucionis, quod no e(lcc (i rario humanica- 
tis cllcc finalis,^ non impulliu.i,cu vbicunq; loCu ra- 
tio habcrct , haberct cc locu diipofitio , arg.Lillud. (T. 
ad lct». Aquil.&ridcocum litratio impuliu5a,&non 
finalis,abcanoniicccarguere, arg. I.j.jj. icxum-rt^de 
poftul. Prztcrca licct humanitatis incuicu chcat lufti- 
nianus (cprarbuiilcparcnribus faculratcm cxcmplari 
tcr (ubili(ucndi,tamcn humanit.atis intuituidablm 
pcratorc conccifum cft cum illa modificationc, vt 
proccdai in ilUs duntaxac libcris.qu ibus dcbcmr l«;i 
tiraa, ncc vhra fc porrcxic iuimanitas luliinidni id 
conccdencis. Nec tam in cofidcracionc cllcdcbcc hu- 
manitas, quam parcccs li.itx-nc crga liiKTos ctiam na 
ruralcs tancum, quam humanicas, quam lubuiclm- 
pcratorei^a parentes rcipc^ libcrorura lcgicimo- 
rum.non autcni naruroUum tantum. 

Tcrrio iS; vltim6,.iljjs omillis moucntun QniadJ. 
huma ni tat ts , pariformi ter relpici t patrcm &. nutrc : 
crgo pariformiccr dctcrminar , cum dilpofitio plura 
rclptcicnsdetcrminabilia.pariformiccrdcccrminarc 
dcbcat.l.iam hociurc.ft"dc vuI;t,& pupiLfcd matcr fi- 
Lo nacuralicxciTipIariccr lublticucrcpoccft, Dodlo- 
rescommuniccria d. L cx faCto .crgo fimihcer idcih 
faccrc poccric patcr. rc^um Sc huicracioni rclpon- 
dccur,d(uer(am inccrpa:rem & matrem rjiioncm 
adclTc-,cum filio nacurali pcr patrcm legitima no dc- 
bcatur.l.z. C.denaturaL iibcr. fcd fccus cftin maire, 
cum ip(a tencatur rcUnqucrc lcgitiraam ctiam fiUo 



fpurio.l.li fufpeclxf j.ftldc inoffi.tciia. & fic plus oW» 
qata cft matcr filio naturaU, quam patcr , vltra quM 
dccllcncia excmplaris (ubftitutiomsfit, qu6<I lcyiti- 
ma rclinqiiacucproutpaccc ind.Lhumaiiitatis^&ibi 
Dod^orcs trodunt. 

Cum (lipcrior opinio nulla racione nitacur, cuico 
modcrclpondcrinopodicidcoalccracftopinionc 
fratiua (upcriori contrari.i, qu.im rciicnt AngJmola. 
Cuman.Arct.Alnu UCSc Ripa in d-t.cx facto, Arct.a£ 
laf in cLI humanicacis, Policin rravft. cxcmpL fubftit. 
in lcxca dubicacioncfcpcimi qu.r(iti pnncipalis,&:Z* 
fius in eod.tracb.num.4. iSc Vaiquius in trad. dc fuc- 
cc(I."progrelIii, Ub.i.$. 1 ^.num. i o.cum (cq.& h.TCeft 
communisopinio,quj:probatur ex pluribus: fcd, 

oiniftlslcuibus, 

Probacurprimo.quiabonumcftargumentumdc 
pupillari.vlcxcm|)larcm, .iig.d.iJ.quarationc, Inftic 
dcpupil. (cdfiho narur.ih pupillatis iubftitucio fieti 
noii potcil, crrgo ncque cxcmplaris . Huic rationi rc- 
Ipondctur,qu6d pupilbris idco filio narurali ficri no 
potcft, quia in ea rcquiritur pacria porcftas , d.L 1. ff. 
co. vndccump.itcr lilium naturalcin in potcllatcno 
habcat.$.|.lntht.dc nupt-noii mu ijm cft,li ci pupilla- 
ritcrfiibititucrcnonpotcft: quod fecuscl^incxcm- 
pbri, in qua patria potclhis no rcquirimt; & fic inter 
iilasfubtlirutioncs incalu nropolito diucrla eft ra- 
tioi^c ideo dc vni ad aUam illatio ficri no dcHct , ug. 
Lnaturalitcr.$.nihil comrauncffidc acq.pollcll. 

Scconcit) & vlrim6,ali)s omilfis, protutur pcr tex. 
in d.Lhumanitatt$.vln apparct, quod ilUs cxempLiris 
fublbrutio ficri poccft . quibus lcgicimadcbcciir: fcd 
fiUjs nacuralibus lcgirima^ pacrc non dcbctur. 1. vxo- 
rcm.J.pater nacuralis. fflde lcg. j .ergo a pacrc filijs na 
turalibus cxcmplaris fiibfticurio fieri non jiotcft . Vc- 
ramhuicLIuimanitatis,hcx:modo indu(:i.t, inqua 
Dodores maximam \im faciunt, &:pcrquam com- 
municcr omncs vidcncur in hanc opinioncni pertri- 
lirc, rclpondctur, qui">d ind.l.humanitatis, nondek- 
dcratur,qu6d ci.cui fi: cxcmplari$,relinqiutur lcj;iti- 
maadfuicreationem,licccadciusiam crcati, ritcq; 
in cllc produdLc rcfoluttoncm vitandam , vtilc (it , q» 
rclinquatur lcgirima,nc cxcmplaris, qu.X'ab initio ri- 
t^conftirurafuit.perqacrcLim rcdindatur: ficidco 
dicit tcxtuSjVt occafionc huiulmodi fiibftiiutionis ad 
excmplum pdpillaris qucrcla nullacontratcltamcn- 
tiim corum oriarur,& iic dc neccfticatc, & pro fortna 
non rcquiritur, qu6dlcgirima rcUnquatur: fcd hoc 
dictumcftad proutttoncin , nctcftamcntum lubuer- 
tatur . 8c fi dixcris , dato qu6d fit vcra hxc rcfponUoe 
umcnetiamrunc (atis fignificarur,qu6d iUis dun- 
taxat hbcris poteft ficri cxcmpiaris, qui polluncad 
qucrclaiTi inofficiofi tc.ftamcnri inuicari : ied quercla 
inoftidofi teftamcnti non datur fili)s naturalibus.fed 
dcmum legiiimis,quia non datur nifi ijs, quibus ic$;i 
timi debctur, vt in l.cum qu.critur, & in auth.nouifli 
ma.C.dcinofti.tcft.im. &in I.Papinianus. $.quoniaia 
autcmquarca,&!(.quarra.-iutcm. ffldcinoftic.tcftani. 
ergo filijsnaturolibus excmplaris ficri non poterit. 
Quia rcfpondctur,qu6d cum quoti lcgitima rdin- 
quarur , non fit de fiarma: (ed fic de condiio, nc teftar* 
rocntum ("ubucrtaturoccafionaliccr. cx hoc dacur in- 
(clligi quod iliis, quibusqucrcla non coinpctit, vtilc 

cft. 
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•ft, qnM lcgirima relinquarur : crgo i racioDc' ccC- 
itntc quibus noiicompcric, non rltvcilc, ciim non 
adhcoccalio nimpcndi tdtamentumperqucrclam. 
ttlic^ctftc rcfponhoncsportcnt difpucando dtfcn- 
£iri:arcamcn li volumusfcqui communemnpinio- 
nem, iquain iadicando & confnlendo non cft di- 
fccdendum: cgodicoquod opcimcper hanc lcgcm 
probarur , quod pro forma excmplaris lubthcucio- 
nis,&dc necciHratc introdudium e/};,qu6d legitt- 
ma rdinquatur. 8c quod hoc iir vcrum , nocanda 
Ainrilla verba.liceat ijlHcm parcntibu$,lcgirima por- 
tionc ci, vcl cis rcliib, quos voluerint his fublh- 
tucre.modo fic, Ablatiui abfoluti in conditioncm 
rc(bluuntur.l.are(l3thce.rt^dc conditio. 5: dcmon- 
ftratio. qua; conditio denocar formam.I. prxtor.fH 
<Ie colUr. bonor. forma autcm ncccrtirat, alioqnire 
«a omirta.a^lus eft ipio iurc niillus. L cum hi.$. Ci 
pr«tor.rtide tranfad.rcd quo.i pcr patrcm crcm- 
plarircr fubrtituentem lcginma rclinqu.uur, id pcr 
ablatiuos abfoiutos introdu6lum fuitin diital.fiu- 
itianitatis, ibi,lcgitim.i portioncei, vclcis rclidb. 
«rgoquod cxcmplaris fiac fublhrutio, de neccllita- 
te&profbrmaacquinciir, qutVHcgiiima rclinqua- 
tur, .ihoquin excmpbris non tcnct, & pro fbrma 
Ardcncceiritacc fuirhoc introdudlumad remoiien- 
dam omnimodam occalioncm fubucrtendi tcfta- 
mciituin. 6c fic venim non cft illud introdudum 
ellc folum advitandam rcfolurionem exemplarisin 
dlc produdbc, &nonad fut crearionem : cum vrvi- 
<lcs , criam ad excmplaris fubftitutionts crcario- 
«cm dclideretur , 5: necertarium fit lcgitimam ro- 
linqui: cx mio fignificatur, qu6d illis exemplaris 
fubllicurio ncri potcll, quibus lcgitima dcbccur, 
Sc pcr conlcqucns quibus inolhcioli tcftaincnti quc- 
rela comperit. crgo cum naturalibus filijs per pa- 
trcm lcgitima non dcbcatur, diil>o f. parcr nantralis, 
pcrconfcqucnsinolficioli tcftamcari qucrdanon 
competat : lilic pcr patrem exemplaris fubftimrio fic- 
ri non poceft . & pcr hoc cgo cum iiac coramuni opi- 
nione pertr.infeo . 

Qutfecundum antcdiclos Do^res nonproce- 
ilit in matrccum abeadrbeaturfilijs fpurijs lcgiti- 
nvi. L li fulj>e(!:b. f primo. ft'. dc inortioiofo tcftamcn- 
fo.$.nouilfimo,lnftitut.adOrlidan.&Lprimi J. pri- 
mo. ff. ad Tcrtull. Sed aducrtc, qubd hoc non proce- 
ditin mitreilluftri, cumin eius bonis nulladcbca- 
lur legirima fiii|s naturaiibus. I. d qua illuftris . Cad 
Orfician. Itcm non proccdir in filijs fpurijs nacis cx 
damnato coitu, qmattinc didis filijs in bonis ma- 
tris nondcbcturaliqualegitima, authen. excomplc- 
XII , & in corporc vnde fumitur. C.de inceft. nupt. & 
in iftis ccrminisloquitur Barto.in d.Lcx fado, qucm 
rcfert & fcquitur Alcxan. in conlHio 40. numcro i j. 
volumine quarto, 

1 FiUus furiofHt^ *n exhtreddri poffit . 
1 ExetHpljrij, an exhiiredjtoftltoficri pofjit. 
3 Exempliris , an fieri poffit , ft pater yel nuter reliqne. 
ntfwiofoTMinus legutmA^, 
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4 Excmpl.tris filio furioft f.iflj, an valest, fi \n nihi. 

loer bottis leflatoris fuerit inflitHtiit ,fidin bonit 
aliet^is. 

5 Tater ia cxetnpldri fubnituendo ■pnHm ex filijs fufia. 

fi, anliceit alias prntenre. 

6 Tefiitor, anpofJitmonaHeriuminrmuerfoexefnphrU 

ter fMbJlitucre, & /Uios in re certa. 

7 Fratres quifintexemplariter ftAHituendi •.&prxti. 

pucquando e xtant confan^uinei & vterini , ««m. 8 . 
cr qujndo e.xtant vtrinque coniMndi confanguinei 
(jr vterini, n«m.9. 
Fratres, >m quando non exta>it,fed fororet , vua ipfa. 
rum fit fubflituenda.num. i o . 
II Tater fi exemplariter non fubflituat fratrcm qnem 
fubfiituerc debebat ,an ttjhmentum in totumrum' 
patur. 

1 1 Materinexemptari fub/litutione, an pr^tteriri pojjif. 
1 i Subfluuendi qui exemplariter funt , an in aliquo 

onere ^rauari poffint , ^ frscifme pcr fideicm. 

tmf}'u>n.j . 

C A R V. 

Vpra declararum fiiit, quibus cxcmpla» 
ns lubftituriofieriportit: inodo vidcn- 
dum cft, qux rcqui ran t ur, vt fiat? Si pti- 
mb rcquirirur.qubd tlli, cui fir,lcgirima 
rclinquatur. ita in dicta L humanita- 
tis , probacur . Vcnim pro huius quxfiri refolurione, 
I dcpluribus eft: quxrcndum: & primo, f anexem- 
plaris fubftitucio exhxredato filio ficri pofTit ? Sed 
anteqium adhuiuscondulionis refblurioncm con- 
defccndam, vidcndum cft , An furiofiis exhxreda- 
ri portic cx iufta caufa ingraticudtnis commilla; an- 
te furorein ? Ec omilla difpucationc & conclufiu^ 
proccdendo.dicis qubti fic, &eft vera, &commu- 
nisconciulio,quamtenent Barra numero dccimo' 
nono.Iaf. numcro i8. & 19. Aiexand. numero j t. 
&R.ipa, numcro yz. in di(2aL exfaC^o, Deci. in di- 
dal.lium.initaris, Polit.in tradla. excmplarisfubftitu 
tionis , in pnmo qurfiro odaui quzfiri principalis , 
Fcrnandus Valquius in rratlaru de fuccertiionum 
creat. librotcrno. $.it.numero. 1 f6. &Ange.Arcr. 
in $. quaratione, Inftitut. depupillx & hxc cdcom- 
munis,& rccepta Scribcnrium fcntcntia, qua;pro- 
bamrinLdecrcarionibus. C deepifco.audtent.&in 
Lfin.$.fcd cum anciquitas. Cdc curacfurioli. 

Hac igitur conclulionc rcfoluta, in alta conclu- 
fione, an cxempiaris hiio cxhxrcdato ficri pofllc ? 
X tdicasduas adcllir Dodorum opinioncs, quarum 
prima cft afTirmatiiu, quamtcncnt Curtius iunior 
numcro duckiccimo. CoraL numcro nono, & tcrtio* 
decimo. Lancciiutcus Decius , Corncus, numcro 
ofbiuo, & Pliiiippus Dccius, numcro f(rprimo,in 
cUdla Lhumanitaris, Couarr. in cap. Roinutins, cx- 
tradc tcfhimcnt. fcxto, numero fccundo, AngcL 
Arcri.in qua rationc, Inftitur. dc pupili:uFcrnan- 
dus Vafquius in txida. controucrfiarum illuftrium, 
in cap. i c6. pcr rotum , & Hieronymus Vcrius in di- 
€bLcx fadlo. 

Moucntur ifti primb, quia cxcmplatis fubftihi- 

X rio 
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tiofuiTilcgcuitrotiudbi adcxcmplum, ac nmilitu- 
(ljiicm{HipilUru,vtindidai.cxrado, probaiur. ^cd 
pupillaris (\\io cxiurrcdato ficri potcfl , dida Lfccun- 
da, ff. eodcm, dc vuiga. crgo cxcmpiaris ctiam cxlia^ 
rcdato ficri non prolubctur. Vtrum hiuc rationirc- 
^ondctur, diucrlam intcr ca(um & cafum raiio- 
ncm adclFc : nam idco pupilbris ficri potcft cxhi- 
tcdato, quiaintroduclatuit cotcmporc, t]uopatn;| 
potcAas magis obrcruabatur,potcrantquc nli) cxlix- 
jrcdari laluo mcolurau'iuc tciUnicnto, cum lunc tcm 

forisopuscllct, viprobarct icimuftccxiurrcdatum, 
nam nis. $. finx fTdc inofHcio. tdiamcn. (cd po(l- 
modum iibalpcritas patri.T potcllatisdiminutacil, 
&idcoin diclaL humanitatis, rcquintur inllicutio 
filii, quxloquituriurenouoifccundum quod alpc- 
ritaspatri.r {>otcftati$ , pcr quam iiccbat cjhxrcda- 
rc , vi in Lin (uis. ff. dc libcr. & pollhum. c^pta cft de- 
liniri: nam cura di^aL humanitatis, fundata (It in 
pictatc& humanitatc, humanum piumquc eA pa- 
ircmfubllKucntcm fiiioruo,lcgi(imam lurc hono- 
rabili, & Hc inllitutionis rcUnqucrc, Sc inhumanuin 
impiumquc c(i fiiium eidiarrcdarc : & proptcrea 
cum humanitas vna cum inhumaniratc (tarc non 
poi£t > introdudium ftiit , qubd cxcmplaris lub» 
ilitutio fiat filio inilituto in lcgitimat hi non 
Jucrcdato . 

Sccundo & vltim6, alijs omiins , moucntur : qui^ 
fi cxcmplaris cxKxrcdaro liiio ficri non pollct , le- 

2ucrctur , quod liiud, quod in fauorcro cd intro' 
uclum , in odium &: mcommodum rctorqucrctur, 
^afHicto lungcrctur afdidio , vt probabo : lcd con- 
(cqucnsdiccrcabrurdumcll,L quod fauorc, dclL^c 
l.lmpcriahs. C.dcnupt,crgo.ibiurdum dl ctiamdi- 
ccrc , cxamplarcm liho cxiurcdato ficri non poilc.i 
probarur conicqucntia : Nam cxcmploris vttlita^! 
tcu) , fauorcm , prouilioncmquc tili| inducit , vt 
colligitur cx L (i pupiUus. tT. dcacquircn. hxrcd. & cx 
j.cxtribus. C.dcinorijcio. rert.imcn. fic vtilitas lUinc 
delccndit : quia cum ruriolus tcllamcntum conde-. 
renon pollit.iitera fiirioii, Inditut. quibus noa 
cft pcrinill. fac. tcllamcn. vtilc cft, vt pcr mcdiam 
patris pcrlonain cum tcftamcnro dcccdat. natn 
moribuSf inftitut.dc pupiUa. intcrcft enim cuiul- 
quccum lixredc rcftamcnrario dcccdcrc. I. & quia 
hoc intcrcft. ft.dc inTcrrog.atho. & $. primo. Inftitut. 
quibiis cx caui! mana non licct. qubd furioius is 
mulcis Qominibus .ifHi<fluslit,p.uct: nam fuiioliis 
ipfofurorc iatis torquctur& punitur.Ldiuus.ft.de 
otlic prxlid. Itcm pcr exliarrcdationcro etiam fati^ 
afHiCiionc, acqiic iiuuria.-iftcil)u5 vidctur. I.cum qui- 
dam.C.dclcg.tt.LPapinianus,inprincipio. H.dcinoi^ 
ficioio teftamcnto.&$. fola cnira , Authen. vt cutn 
clet|p(K;Ujt. cognui^modoiic: cxcmpLiris, vt vidcs, 
UtEOOuClafuitin fauorcm, vtihtatcm, commo<.lum 
&prouilioQcm furiofi: crgo (i cxhxrcdato fieri non 
pollcr, idrcdundarctindainnum,incommodum & 
odium cxiurrcdati , & lic quod in fauorcm cft intro- 
dudum» in odiura rctorqtKrctur : Sc cam furioius 
cxhxrcdatus dupha modo licafHiCius: li ei exan. 
phuisficri non pollct, afllidio ci lungcrctur, quod 
mipium inhumamiinquv dlct : qu6d vltra quod p4- 
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tet ad fcnfum, probatur in i.viiicti. C. dc hi^, qui int% 
aper.tabul.in I.fin. C dc ioftiiut.iS< rubllit. &:in I. Im. 
perialis.Cdc nupr. 

C^tciura &: luuc rationi refpondctur, quod li» 
cct cxcmplans filij fauorcm, 6C vtditatcm, proui- 
lioncmqucm rcfpiciai: tamcn pro forma introdu» 
ttuinfuit,qu6d fiUus in icgitima inllituatiir, pro- 
utfupradcmonftiatum fuit, i|uod facfum fuic, [um 
nctclbmentumlubucrti poilit, (cd firmuin &vali- 
dura remancat, lum ctiam quia , cum cx humanita- 
tc& pictatc li.rc cxcmplaris introduda fiicrit,hu- 
inanum piumqucsidcbatur patrcin fubftitucntcm 
mulohonorabililccitinura (ilioliio rclinqucrcdc- 
bcrc. Nccli cxcmplaris non fiat, pcrhoc latrodu- 
dum in fauorem , in odiura rctorquetur , Sc aftii- 
£tio iungitur aiHi<^o , quia Hiriolus li non habet 
fubftitutum, lubet lurrcdcmabintdlaio, idcofui 
non intetcft habcrc fubftitutum: nam habcrc fuc- 
ccnbrcin , intcrcft cuiulquc , nc bona rcmancant 
vacontia, vt probatur in Lpriina , in principio. S, de 
lucccllcdit>o,& in I.&quia.ft!dc intcrrog.adio. pro- 
ptcrca li lucccllorcm htbcat cjc tcftamcnto, fcu ab 
intei^to,iui non intctcft , vt probatur ctiam arg. no- 
tacorumpcrPortium tn$.quosaucem,infine, Infti- 
iut.dc bono.pollefC 

Etcum lUpcrior opinio nulLi rationc probctur , 
cui lcgtcimc leipondcri non poilit: idco alrcra cfk 
opinio ncgatiua (upcriori contraria , quam tcneoc 
Barro.numcro dccimoo^uo. Alcxand. nurocro $ j. 
lai. numcro vigciimolL-ptimo. Ripa, numcro jt. 
GuilicLRavn. AngcLlmoIa, & aiij communitcr id 
dida 1. cx faC^o, B.trto. Bald. Angc. Salycct. FulgoC 
Vau. dc Ciltro, lai^ & ahj communitcr in didla I. Iiu- 
manitaus, QuihcLUcncdic.incap. Ramutius, ticulo 
dccxempbri, nHtncrovigciimo.cxtradc tcftamcn. 
Polit. in trai^taiu cxcmplari'; rubibnittonis, in pri- 
moqujefito o<ltiuiquxliti prind(>aiis , & Zaiius in 
codcm ttatb. numcro 1'cxto . & h.TCcft communis , 
&rcccpta Sctibcntium fcntcntia, qui omiilislciti- 
bus probatur vnico fundamcnto per tex. indi<^L 
humanicatis, cum fic induccndo in vcrbis illis, lc- 
gicima portionc ei, vcl cis rclicla, nam abbciui ab- 
ioluti reioluuntur in conditioncm. Li tcftatrice. 
& dc conditio. & dcmonftratio. qua: conditio dc- 
notat formoni. 1. pra-ior . S. dc collat. bono. fonna 
aucera necdlitat , alioquin ca oinifta adus eft tpfo 
iurcnullM ' n hi.$. liprxtor. (F.dctranfa<ft. crgo 
vcrbaiL.i.i. , . iportioncci vclcisrdiila.rdoluii- 
cur in conditioncm, idcft ii legiriraa portio dvd. 
cisrcliclaiit.&licdcnotant forinamcxcmplaris fub- 
ihtutionis . igitur ifta formaomiila , cxcmpians fub- 
ftitutiocritiplbiiu-e nulla, &pcr confcquens fad» 
cxh.Tredato non tcncbit. 
} luxta fupradiclam conciufioncro qiucrirur, fan 
valeat excmpLiris,fi pater, vel mater roiquerit furio* 
fo minus le^icinia ? In hac conciulionc dux funt 
principalcs Do*lforum opinioncs, quarum pritna 
cftafHrmatiua,.quam tcncnt Barto.numero N-igeft- 
mo. Alc.xand. numcro j^.Iaf. nuracro tri^ciimofc- 
cundo, cum lcqucn.& Areci. in dida Lcx fiuf^, Saly- 
cct. PauL dc Caftro , Arcu. Curt, iunior, laC CoraC 

& 
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icDed.in <{i<fhiI.huiTunitans, & Poiitnsin tradla. 
cxcniplaris fubditutionis, in tertio qui-Hto odlaui 
quziiti principalis, Si harc cft communis, &:rccc- 
pta Scribcntium fcntcntia, quam tcact etiam Vaf- 
quiusin ttatfla. controucrliarum lUuIlrium,incap. 
lo^.numero 40. 

Moucnturhacratione. Filio, cuimtnus lcgitima 
relinquitur, ipfoiurc (iipplcmentumdcbctur.Lfci- 
fn us.C.de i nomcio.tcftamcn . Sc ideo fecu nd um Bart. 

rcrindchabctur,acnrclicla ciTctipatrc. ergo didla 
humonitatis, quxin humanitatc e(l fundara, &itc 
fauorabilis, locum habct ctiam in cafu i(lo.pro« 
l>arurconrequcntia,quia Icxcommunis, quxnon Hc 
Ari^cinterpretanda, fcdlarge, loqucns incafuvcro, 
trahitur ad fidum , luiiola , Si Alcxand. in 1. prima. $. 
lex Falcidia. (T ad leg. Falcid. & in L Gallus. $. & quid 
tanrum . ff. de liber. &pofthum. Con(irmatur hxc 
ratio, quia fuppleracntum, qnod vcnit in confcqucn- 
tiamcius, quod relidhimcil, rcputatur relidum in 
tedamcnto , pro quo facit, qu/a in L hacedi<5bli. C 
(lcfccund.nupt. diuturquod plus nonporcd rclin- 
quinouercx,quam vni cx iilijs primi marrimonij, 
coi minas rclidum (It: & tamcn ibi Baldus dicit, 
qu6din(btutus in vno nummo,quia potdl cx illa 
inditutione confequi fupplemcntum: rcputaturin- 
ilitutus in tota lcgttima: & idco noucrca tantum 
con(equi poteil, quantum (ittotalcgitima.Huicra- 
tioni rcfpondctur, qu^ pro tbrma requiritur, qu^d 
tora relinquatur legitima, vt fupra demon(tratum 
fuit:&ideo omi(Tiotalisformxa<£lum vitiat.Lcum 
hi. $. (1 prxcor. ff.dc craniacl. vnde licec di^ Lhuma- 
nitatis , fit (auorabilis : tamen non cxtcnditur ad 
cifam idum fupplcmcnti contra formam cxcm- 
plaris fubdirutionis , qux forma dat cllc rei . 1 lulia- 
nus. $.primo. (f. ad cxhibcndum . & cx his con(Ut ve- 
ruranoncdc, quodiitdc condlio, qu6d toca rdin- 
quatur lcgitima, fcd c(tdc forma: & ideo non tc- 
oec refponiio Alcxandri, dum diccbat,qu(bd di^ 
1. humanitatis, habutt rcipciShim ad tcmpora illius 
legis , quibus oportebat rclinqucrc (ilio intcgram 
legitimam, alias tcAamentum crat nullum,&fub- 
ie^um qucrclx inofficioli, (ccushodic,quialc^iti- 
mafupplcturalege: Namnon tenethxc rclbondo, 
cum prtfupponat , qu6d rcquiratur, furiolo rclin- 
^ui Icgitimam, nc tdtamcntum irriterur,& (ic dc 
conitlio, quod noncil verum. £t (Idcnuo dixcris, 
quod licct omiiTiofermx viticc adhim: umcn hoc 
nonprocedit, quandolcx fupplet defe<5lum omilla: 
iblemnitatis. Lnon aliter, cumL fcquen./T dcadopr. 
fcd in cafu noflro Icx fingic rupplemencum Iegitim« 
k tcdatorc reli<^um . crgo (i rota lcgirima non relin- 
quatur , ai^us , &liccxemplaris fubilicutio, non vi- 
riatur.R.crpondemr negando fupplcmentum legiti> 
m,tfi<flc vcnirc cxtcllatons di(po(itionc, immovc- 
nic concra ccdatoris voluntatcm:& hinc cft, qu6d 
ad nipplemenmm non agitur a^onc ex ceibmen- 
tcfcd condidlionccxlec;c, prourcftcommunis opi- 
nio. quamtcncntSalycct.inl.Icimiis, infinc, inprin- 
cip.Cdc inofficiate(lamen.glo(^& communiter om- 
ncsDo<ftoresinl. omnimodu. C. codcm, dc inofhc. 
te(bmcn. Corafin l.(iLum, qucm habcntcm, nume- 
ro 104. C.famiL crcil'cun.P4ulusPicu5, numcro jj. 



Alexan. columna penultima , & Ruin.in fi. poft Imo. 
&.alios,in Lin quartam.ff.ad Icg.Falcid. 

Vcrum(i vcritatcm amamus,h.Tcre{ponlionon 
tenct,quia antca (i minuslegitima relinqucbatur, 
nafccbatur occalio rumpendi tcrtamentum, quam 
occalionem volens luriiconfulrus penicus & omni- 
no rcmoucrc, mtroduxit pcr di<flam Lhumanicatis,^ 
pro forma cxemplaris fubAitutionis tota relinqu^ 
retur lcgitima, cuiocca(ioni rcdamcntum rum|)cn- 
di dcmum per alias lcges iuuamcn introdu<^m 
fuit, perquasonusgrauamenquc a legitima rcijci- 
tur, &ip(oiureIegirimx fupplcmcntumfit: &iicfi 
minus lcgitima rdinqiiatur, nc tcftanicntum pro- 
ptcr qucrdam inoffidoii tcftamcnti rumpatur,Iex 
dcfcdhim omidx folcmnitatis fupplcuit, ita pro- 
baturinL omnimodo, &inLfcimu$.Cdcinofticio. 
tcftamcn. Igitur (I omiccatnr fotmaifta,qu6d tota 
non relinquanirlegitima, adtus non vitiatur,argum. 
dift^ L oon aliter , cum L fixjucn. ff. de adopt. \-bi in 
argum. probarur, quod paria func,vcl qii6d cefta- 
tor totam relinquit lcgitimam , prout requiritur 
in didaLhumanitaris, vel qu6d Icx ip(b iure fup- 
pleat : qu.r iura loquunrur etiam, quando rcqutri- 
tur pro forina . Et (i denuo dixcris , quod ditla I. om- 
nimudo, hc^t (it poftcrior, non cxtenditur ad ca- 
fum f[.>ccialem di<^l(L humanitatis, exco,quialex 
nouaquantumcunqucgencralitcr loquatur, non in- 
tcUigiturloquidcillis icgibus, qux ponuntcaTum 
Ipccialcm , glo£ordin. & ibi Barto. in 1. fdcndum , ia 
prindp. i€ qui latifd. cogan. & hcit ux. inl.in tefta- 
mcntis.Cde tcfbmcn. iun<SaLhacconfuId(Iima,in 
princip. vbi gIof.&Do<florcs. C. qui teftamen. ^cero 
po(r quia rcipondctur, qu6d dt<f^a rcgula non pro- 
ccdit, quando conftac de mentecondcntis legemge- 
neralcm , vclle eam porrigcre cciam ad cafum (pe. 
cialcm, ica tradic Ioan.de Imola inL fi vcr6. $. de 
viraffifolu. matrim. qnem fequitur Aicxand.in di- 
Stz\. fcicndum, prout conftat incafu nofho ,quod 
dcducitur hac confidcrationc. in dicla Lhumatu- 
tatis, introduAumfijit, quodpro fbrm* cxcmpla- 
risfubftitutionis coca rclinquarur lcgidma,& hoc^ 
vc omnino rcmoucretur occalio rumpendi tefta- 
mennim, in di<::ta Lomnimodo, difpolitum fiiit, 
vc fi pcr patrem minus legitima rclinquerecur,ip. 
foiurelcgidmi fupplemcntum fiat, &hoc,nepro- 
prcr qucrdam iiiolhcioii tclbnicnti ipfum tefta- 
mentum irrirarenir,&(ic ifta ftiit gencralis difj>o- 
firio, introducla cadcm ratione, qua di(po(ido di- 
dl;Lhumanitads, introdu<^bi fuit. Vndc cumrado 
di<tt;Lomnimodo, tubcatlocum cciam indifpofi- 
tionedi<.1^Lhumanitatis,immo ftt cadem: diccn- 
dumcft di(j>o(idoncm di<5l^I.omnimodo, fecxtcn- 
dcrc cdam ad didam L humanitads. & tanro magis 
cft diccndum hoc, aim ambx lcges (int fpccialcs, 
quiadidaLiuimanitatis , loquiturincxcmplaii fub- 
ftitutione, diHil. vcr6,dmnimodo, loquitur inte- 
ftamentis, inquibus filio minus lcgidm.! rcUnqui- 
tur . Scd intcr (pecies illa dcrogat altcri , qux cft fpc- 
ciahor, &illa difpofitio dicitur magis fpecialis , cu- 
ius ratio cft magis fiiuorabilis , Bald. in I. hac conful- 
tiilimxCqui tcftam. facc. po(T. Iaf.in Lii R.u(finus. C. 
dc ccftanien.milit.fcdratiod.Loranimodo, cftmagis 
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£Miorabilis proptcr tcftamcnti confrruationrm , 6c 
ina^is fauoiilMlis cft fauor libcroiuiu proptcr vuiidi 
ratcra excmpLirisfubflitutionis.Lextrious.C.dcinoF 
fic.tcUam.&proptcrfirmitatcm tcftamcnti: intcrcft 
cnim rcipubucartcftamcntaconfcruari.L vclncgare. 
ir.qucnud.tcftam. apcrian. quam irritatio tcftamcn- 
ri , fi tota non rdinquatur lcgitima. crgo difpofi- 
tiocLLoninimodo,i{icicur magis Ipecialis, &acro 
gat difpofiiioni d.Lhumanitatis. &pcr hanc ratio. 
ncm cgo cuni hac coniniuni opinionc pcrtranfco: 
licrtcontrarium ccncantglof ind.Lhumanitatis, & 
ibi Corn.num.S.& Alcx.num. j.Io.Fabcr in $.qua ra- 
tionc, Inftit.de pupiLAng. Imola, Cuma. &Ripa, in 
clLcJtfaao. 

Itcm dubitatur , f An valcar exempLiris fiCki filio 
ftiriofo, fi in nihilocxbonis icftatoris ftiit inftitutus> 
rcdtantitm inrcaiicna? R.clolurio huius concluiio- 
nispcndctircfolurioncilhusconclunonis, Anin re 
aliena rdinqui pofTit lcgitima titulo inftitutionis } 
Inquandctur communis opinio, quod inrcaiicna 
reUnqui lcgirima ritulo inftitutionis non poflit, pro- 
ut tcncnt Hald. in L cum alicna . C. dc lcgat. Arct. in 
l.non amphus. (.fin.fTdc lcga-j. Rod«ricus Xuarez in 
l.quoniam in prioribus. Cdc inufficio. tcftamen. 
Rui.numero !7.Rjpa,numcro 118. Alcxan.numc- 
ro t S.poft Ang.&Imo. in l.inquartam.ftiadlct;. Fal- 
dd. Et moucntur pcr dJ.fcimus. rcplctioncni . Ve- 
rura contrarium tcnet Fcrnandus Vaiquius in tradb. 
conrroucrf Illuftr. cap.i o(j. numcro ^a.in t-adlxde 
Tuccclli progrcllii, hb. j.$.4.numcro 2.5.& in tradla. 
dc fucceflJ creat. hb. ; 5 o. numcro 14 1. & hxccon- 
dufioprolwipotcft Iiocdilcmmatc. Nam aut fiho 
rchnquitui ki^iumain rc ahcnaconfenticntcdomi- 
no,&tunc fieri potcft» quiahxrcsrcdimcndorcm 
reUdam i domino , dicitur illam tradcrcfilio tan- 
quam a patrc profc<^m.Lnon dubium. O.fin.fTdele- 
ga.;.Lalienus. ftiadleg. Falcid.&$.nonfolum,Inftir. 
de lcgat.& hinc cft , quod talc lcgatum in lcgiriniam 
impuundumcft, Ripaind.Linquartam, iubnumc. 
ro I ^^.Autrdinquiturfilio lcgitimainrcahcnacon 
fcnticnfc filio, & rdiclum acccptando : & tunc , quia 
talerchdhim rcialicna- lurisintcllcdu, quoad cflc- 
dhimcftlcgatumrci propri.T proptcr ip(amxftima- 
tionem, didto $. non iolum , Inftiiut.de lcgat.valcbic 
talc rcli^m.&hinccft, quod tcncturilludin lcgiii* 
mamiraputare, RipaindidbL inquartam, ful> di* 
do numcro 1 59. Autrchnquiturfilio, coinuito:& 
tonc fimihtcr talc rdidlum x^alcbit . & ratio cft , quia 
itiftitutus in ccrta re, habeturlocolcgacarij & prici- 

fjucin his,qux rcfpidunt ipiam rom.l.quotics. C.dc 
ixrcd. inllitucn.& ibi Barto. & Do^fiorcs commu- 
niter . Scd icgatum rei alienz fa^m valct > & dahi- 
tur ci, vd rcs ipla empta ex pecunia h.rreditaria, 
vd rci xftimario , ditfla Lnon dubium . $. fi. fT dc Icg. 
tertio. crgolimihtcr valcbitrchihim tiralo inftitu- 
rionisfihodc rcaUena fiidum . &hxcconcIuno, vl- 
trafupradidam rarioncm probarut inLfdmus.C. 
dcinoffic. tcftamcn.Nccobftatdi^. f. rcplctioncm, 
quiaillud proccdit cx Icgis difpofitione fublidiaria 
indcfedum prouifionis nominis : namlocdifpofuic 
(ingiihsinrcbus hxrcditarijsfilium partcm habcre, 
non fccus, quam c;teri lixrcdcs ex paric inftituu. 
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vd lcgatarij partcm bonorum. Cftenira !p(a ler peA 
mittit teftatori, vtcamcommunioncm, quamhidt 
lex, ipfc diuidendo dirimat. Lquocies. C. fiimil. erdC 
&Lpafcnribu$. C.dc inoflic. tcftamcn. Prxtcrca licct 
ics oUcna rdinquatur: tamcn diciturcilcdcfubftan* 
tiatcftatoris, quiafircdimitur dc pecunijs teftato» 
ris, & traditur hxrctU , iuris intcilcclu Icgatum did- 
tur rci proprix , didk» $.non folura . li non rcthmituc 
proptcrxltimarioncm, quz filio cftconccdcnda de 
rcbus hxrcditaf ijs , dicitur fimilitcr rci proprix Ic- 
gatum : nam pccunia compvchcnditur tn lubftan» 
napatris, cum fubftantia patris non figmficet cor'* 
pora hxrcditaria tantum,fcd ctLim pcainiam hat- 
rcditariam numeratam, & iura iixrcdicaria. fubftan- 
ria enim idcin iignihcat , qu6d hxrcdi ta.s.Lna quocL 
$. fina. Lcogi , in princip. fl". ad Trebcll. $. li vcrb non 
feccrit, Authcn.de hxrcil.& Faldd.& fiarto.in Lli 
quis fcruum.$.finxflldc Icgat.fecundo. Vltra hxc no- 
ra,qu6d intcnrio lurifconfulti in didlo $. rcplctio* 
ncm , quando dicit lcgitinnx fupplementum ficri 
dcbcrccxrcbus fubftantix patris: fuit folumadde- 
monftrandum, qubdea, qux adfihumpcrucniunc 
cx ali js caulis , quim ex bonis patris , (cu ex cau(a pa- 
cris , vt puta ex fubftitutionc, vd cx iurcaccrcfcendi, 
puta vfusfrudus, cum fint bona aducntiria,non func 
m fnpplcmcntum lcgitim.T imputanda:& .id hunc 
fincm fucrunt proLita vcrba illa , cx rebus fubftantix 
patris, ideoaaalium fincra trahinon debent, caro 
inrentio agcntis vltra cius intcnrionem nihil opc- 
retur. L non omnis. ff. fi cert. pctat. & hinc dl , qu6d 
datafiUo , vd fiUx contcmplarionc patris, & quando 
contcmplario patris fuitcaufa finaUsdadi filio : tunc 
fihusin lcgitimain apatrc dctrahcndam , dcbct illa 
data impucarc , Bcrcngar. numcro 66. in di(^L in, 
quartam .Etratiocft, quia iftainhoccafu cxpacri- 
monio patris origincm fumpfillc finguntur.Lfctifl 
plures. $. in arrogato . fll de vulga. & pupilla. vbi Bar«. 
co. & L profc<fHria- ff. dc iurcdot.& hinc ctiara cft-, 
quod liauus dcderit dotcm ipfinepri viucntc filio, 
vcl pacruus eodcra modo ncpti cx fratrcquibus cau* 
fis in dubioccnlctur clitacontcmpbtione fui patris. 
Ldcdit dotem.ff". dc colUt. bonpr.dcbcbit ilbm ia 
lcgitimam fibi ex bonts patris dcbitam iraputare, 
Ripain didaLinquarrara, numcro io^.& iic non 
fuit inccntio lunfconfulci excludcrc ca , qu.i a patre 
exciusdifpofirione infilium pcrucniunt. vndecum' 
rcsalienafi rcdimaturex pcainijs hxrcdirarijsinfi- 
lium pcrucniunt cx difpolirione patris, &cx rcbus 
fubftancix patris, cura pccuniz lint cx rcbus fub* 
ftantix, fi non rcdimatur cft xftimatio tradcnda fi- 
lio , cx rebus , & cx bonis patris : ergo cum id profi- 
dfcacur ex bonispatris, & excius voIuntatc,inle* 
gitimx fiipplemcntum cft imputandum.Exprxdi- 
Chsigiturconftat, hanc fcainclara opinioncm verio- 
rem clle, & idco in tali cafu valcbic exempLaris lubfti* 
turio,& cum iiac opinionc ego pertranleo. 

Sccundo principalitcr requiritur, quod patcr ful>" 
ftituatlaitcm vnum ex fiiijs mentc capci,aut fi fi- 
Uosnon liabcar, vnum (altemcx frarribus. Vcruni 
pro huius quxfiri rc(blutione, de pluribus cft vi- 
f dcndum : & primo , f An (|uando vnum cx fiUjs 
patcr Elio fiuiofo cxempLmtcr (ubltictut , ccctc- 
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tiprxteriti nullum clicere poirinr huttifinodi tclU- 
mcntum , & fic aii liceax alios filios prxcenrc ? In 
hacquzHioncdux funt prindpalcs Dodorum opi- 
nioncs: t]uaruni prima cll afhrmaciua, qubd (urrr 
vnum ex hlifs iubUirucndu alios prarterirc, & iinc 
caufa cxhTredarepol1ic.&: hanc opinionem rcncnc 
lal. & Imola in dJ.cx Kado, Imola in c. Rainucius , in 
maicrta cxemplaris fubtUcutionis , cxrra dc tellam. 
Ricliardu'!, Barco.in hne, qui hanccommuncmopi- 
niunem clIcdicic,Francilcus Tigri. Fulg. Pau. dc Ca> 
Aro. Cora(.Curc.iuaKayn.Cyn.Arct.& lailin d.l.hu- 
manic iti$,Zaiiu5 in traii. fubrcitut.cxcmpkr.num.j. 
&P0I1CUS in cracta.iubllitut.in maicru cxcmplaris 
rubAitut. in primu quarlito focundi rcquiliti utiaui 
quxlici pnncipalis , licct contrariam opintonem 
a:quiorem aiKMncc. 

Moucncuriih racione& lcge.Racioncqaia illi 
ncpoccs.qui iion fuiu initicuti: icd (unt pr^ceriii , icu 
cxhxrcdati non poilunt conqucn dcauo, quiaauus 
nonicncbatur cusiullitucrc, cum prxccdcrcncuri 
patrceorum nicncccapco,&idco auus potcracalius 
dciccndcnics pr.Ltcritc. 1. Gollus, $.in omntbus. A. dc 
bbcr. & poithum. Nec eciam de patrc mence capto 
OMiqucripoihin:, quiailludquancum adordinatio- 
fiein non cil tcdamcntiim patns: icd aui, vt probatur 
in I. Papinianus. $.fcd nccimpubcris. Cdc inoihc. ce- 
ftam. Ergo cum prxteritt nullum tciUmcncumdice- 
rcpoilint, &cxha:rcdaci non poirmt inoHidoii tcda- 
mcnuqucrclaminicntarc: (cquiturquodpaccr vnu 
cx fiii;s iubilirucndo, olios iinccaula cxhzrcdare,(cu 
prAterire poirit . Uuic rationi refpondctur, qutxi ra- 
tio d.$.icd ncc impubcris, non habct locu in qu.rllio- 
ncnoiha,quiatcxtusiilc luquitur inpupiliari,qux 
fccundum luris rigorcin introducia fuit: nos \xr6 
loquimur in cxcmplari, quz in humanitacc & picta- 
tefundaufuit, quxhunianitas&pierasceilanc, iifi- 
lij prxtcreontur, lcu line caufacxha:rcdcntut.& liinc 
ell,qu6dparcrcxcmplaritcr (ubllitucndo, non po- 
tcll omnes (iios ncpotcs& iiliosmcnie capci pr.vte- 
rire, fcu line cauia exh.rrcdarc , d. $. qua racionc, & 
d. I.hamanicatis . quod non cilct , il racio d. $. fcd nec 
impuberis, ctiam incxcmplari lubiluucionc locum 
habercc . Przcerea d. $.led nec i mpubch$,loqu i cur i n 
matrc,& non in filio, &ab cxclufione macris non be- 
iicarguiturad cxcluiioncm lihurum , quia m.igi$fi- 
L;sdcbiiacll hxrcdiias pacris, quamnutri fili; ha:- 
reditas dcbira dicacur. Lnam & li parentibas.ir.de 
ino(HctcAam.& l.rcfcnpto. iT.dc vndc lib. & hinccd, 
<|u6d licet pupillans (iibfticurio excludac matrem: 
non camen cxciudic filium pupilli,li illum in pupilla- 
rixtatc haber, proucpoilibilccil,&quando<juccon- 
dngic , fiarc. Bald. Alexand.laf & alij communiter 
in L in pupillan. tf. codem . Ncc obdat racio dit^i $. 
lcd ncc impuberis, quiacx diuerlitatc pcdonarum 
di uctdiicacur ratio, prouc ibi probacur,& cradunc 
Doilorcs . 

Lcgc moucniur per tex. in d. L humanicacis , cum 
<)uaiuur inodis indacendo, & prim6 in verf nulla 
qucrcU. vbi vidccur vcllccexcus,qu6d vnum ex piuri- 
b»fili;.- mete capci patrcm fiiblhtuendo , nuUa quc 
relaaiiucrfusiibmlubllicucioncmoriri potcll, que- 
admodu ad jctius pupillarcm non poccit oiiri. Huic 



pondcrationi rcipondctur, vel fccundum Barrolum , 
qui vulc, quod tcxtus iile proccilat , quando alij cum 
cauia cxhxccciintur, q«ii aim cffcc^u querelam inof- 
ficioli tcilamcnti intcntarc non podunc: vel lccun- 
<iuroAlcxandrum,quivulc, qu6d cexrus l(x]uacur, 
quando nuUis excantibus ncputibusfa(fb edlubili- 
tutio: quod probacar, quia tcxtus fubijcic, ad cxcm- 
plum pupillaris,contraquamnulla compecicquere- 
ia,quando nepotcs pupilh non adiunt:fcd iiadclTcnt, 
vtiqucdiv^aqucrda compcterct: vcl (ecundum Dc- 
cium,qui vulc, quod ibi querela tollacur no rcipeC^hi 
ncpotum (ubftitucntis.fctl rcij>cdlu hlij ciii facb fuic 
fubibtucto:qu9qucida tolluur, quia rchdafuitlcgi 
tima,vc ibi cexiusdicic. 

Secundo inducitur ifte cex.in vcrllc vnutn.vcl cer- 
tostvel omncs fubHttucrc.vbi vulc ccx. quod VJium ex 
pluribus fili;s mcncecapci paicr fubiUcucrc poflit: 
crt;o(Ivnumfubilicuit, Cftcros veropri-tcrijr, valet 
fuhlhtucio. Huicpondcracioni rcipondccur negan- 
doconfcqucnciam,quiaccxcus quando dicicquod 
fulHdc vnum fubllitui,debctinrcUigi in vniucrlb: 
rcliqui vcro, qui non fucrunr (ublticuci, dcbent m- 
Aicui, iea iubilitui in rcccria, vel in fua legicima , vd 
cumc.iutacxh.Trcdari. &ltdix«-is, iliam relpondo* 
ncm non valcrc, cum quiacA diuiiuciua, &idco non 
admictcnda , Dcci. in l.quocics. (T.dc rcg. iur. & fodc 
in arg. I. iccin vcniunc. $. adaptando. 6. depccic. hzr. 
tnm ctiam, quia fi circc vera, requcrccur, quud li om- 
□csfihj mentccapci iufbi cauia cxhrrcdarcncur, & 
pcr iioc nulli fuoditucrcntur, (ublliturio valcrct, 
quod vidctur contta mentcm Imperatorisindi£la 
iegc humanintis. & idco non videtur tahs rcipon- 
fio vera: quia rcfpondetur, negando iihim intcUc- 
£kun\ diuinatiuum clIc,quod dcdudtur hac ratione. 
Fihj an polTinc prartcriri, fcu cxha:rcdari quando 
aliuselKubllirucus, cextus nondeclarac, crgorecur- 
rendum cll; ad ius conimane, quod non pcnniicit fi- 
lium pollc prftcririifcu (Inc caufa cxh^rcdari. $.ahud 
quoquccapituliim, Auchen.vc cum dcap[Kil.cogno. 
& canromagis hocdl diccndum,quia bcncficium 
huius fubllicutionisnon dcbct incelligi eile concef- 
fumciimdamno,&iniuria olccrius , vc in dicla Lcx 
fado , probacur . & ideo nc tale fcquacur abfurdumt 
concludcndum cil , quudin vniuerfuvnus (ubdicui 
poflic, ali;vcr6debcant infticuilcu lubihtui incct- 
nre, feulegitima, velcura caufa cxharrcdari. Ncc 
ob(b.raliarcplicatio,quia ncgatur falfumefle, quod 
omncs tih) cxh^rcdari luila caiiia non pofleiic : nani 
texrus hoc exprcisc non dccidit, vcrum omncs cx 
idacaufaexhxrctiiri poflint.crgo rccurrcndum cft 
adid.quodius commune difponic, pcr quod per- 
mictitur.oinnesfilios iuflacaufacxh.credari poifc, 
d.$. aiiud quoquccapitulum. Pr^ tcica (cnius d.Lhu- 
manitatis,cll, quod vt fi iplc filius re vera faccrcc 
tcllamcntum, poiret vd oinncs, vel quoldain, vd 
vnum tancum nliuminfticucre. ica eciam pacer , qui 
pro co cdlatur, non ccnccur przcisc omncs fihos, 
ledcos canium inihtucrc, quiindigni nonlunt: cr- 

li omnes indigni funt,poccric omncs exhaucdare, 
excranco (ubflicuco: Imperacorcnimdi^irm,qu6d 
dcbcbac filios furiofi inlhruerc, non adiccit vnum 
vdccrcos, nearbicriumimpic,ccmcrcq; przccrcu idi 
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fdiquosdarct, (cd vtoflcndercrncccllarium nun cU 
lcimiignos vocarc: Ced cui; rcnioucrcliccrc auo tclla 
mcntum cxcmplarc fadeoti, non fccuSiguam ipli fu- 
rioro,li tcftarciur.liccrct. 

Tcrtio inducitur antcdichis tcx.hoc modo.Div^u 
plura rcfpicicns dctcrminabilia parifbrmitcr dcrci- 
minarcdcbci.l.iam hociurc. if.dcvnlg. &pupil. Scd 
d.l.iuimanitatis, rclpicitAatrcs&hlius: quiaqucm- 
aiimodum quando adruntplurcshli), vnurauiiiiat 
rubftiiucrciractum qaandoadrunt plurcsfratrcs. 
cigo parifbrmitcr dctcrminarc dcbct tam circa 6- 
lios, quam arca fratrcs . Scd in rratribus non cltdu» 
bium, ijuod (i vnus fubllitujtur, alijnon luntnc- 
cciljrioliibfliiucndi, qiiiacfl tcllamcntum fili), &:n6 
patris . crgo idcm diccndum cft in fili;s . C;tcrura & 
nuic inditchoni rcipondctur , quod m aior ratio pro- 
ccdir, quandocadcmcH ratio, iccus lidiucrfa.l.liita 
faiptum. flldc manum.tdlxlcd in caiu nolhodtucr» 
ikci^ ratio, quia magis dcbitacil hxrcditas filio, qui 
fratri : quotl patct, quia indiiliiic^c lilius cxhxrcdacus 
habct qucrclam: non tamcn indillindlc habet iratcr, 
fcd tantum ii turpis pcrfona fit inllituta. I. fratrcs . C 
dc inorii.rcilam. cr^o prouifio d.l.humanitatis, rdpi- 
cicns filios, non dc-bcc parifbrinitcr rclpicerc fratrcs. 

Quart6&vltim6 inducitur invcr. (apicntcs , vbi 
cextusacontrariofcnfu vidcturvcllc, quodlimcnte 
captushabcatfiliosiniipictcs, quod patcriubllimes 
non tcnctur ahqudn (iibfhtucrc&potcrit omncs 
prxtcrire,& iinccaufacxlurrcdarc , & lic icx. tulcrar, 
qnod illo caf u filius pnuctur lcgitima , licet inlipicn- 
tia no lit lcgitima caufa.qua puflit tilius lci>itinia pri- 
uari: noncnim connumcratur intcrcaulas,dcqui- 
busin $.ahiid qunquc capituliim, Auth.vtcutn de 
appcllat.cogno. &: idco qu^ ratione icx pcrmittit hu- 
ius mcnte captiiilios iiUiuientcs, auttracrcsprxtc- 
riri, fcu linc caufa cxhxrcdari : cadcm rationcxliccn- 
dumdt pcrmictcrc, poflctilius (apicnics prxtcriri, 
fcu (inc caufa cxh.Trcciari, dummodo vnus cx ijs (ub- 
nituatur.Vcrum&huicvitimx pondcrationi rcfpon 
dctur, ncs;anducunfcqucntiam : nuncnim acontra- 
rio (cnluibi argumcnun potefl, cum cx argumcnta- 
lioncprauus&inhumanus rcfultct intcllcdhis.inhu- 
manum cnim cilct, quod hlij inlipicntcs ptxtcriri 
feu finccaufa cxliarrcdaripollcnc aflhchocnim iun- 
gcrcturafHido, quodN^aldcabfurdum^impium, & 
inhumanumcflct , cum inlipicnccs fatis corum mcn- 
tc puniti vidcantur. Ldiuus.n.dc ofIic.prj|id.& argu- 
mcntum a contrario (cniu, nun tcnct, quando cx co 
prauus & inhumanus rcf ultat intcllc<^us,prout cfl in 
cafunof^ro.Li.C.dccondit. infcrt. &idcoind.Lhu- 
inanitatis, non potdla contrario (cnfn in vcrbisillis 
fumi ar(;umcnium,& luraptum n5 tcnct, ncq; valct. 

Cum igituriupcrior opinionon iublillat: altcra 
cfl opiniu fuperiuri contraria,(^qub<l pacer excmpla- 
rem (ubilitutionem fadcndo, vnum tiliummentc 
capti iubflitucndo, alios prftcrirc, fcu linccaufacx- 
hxrcdarc non poilit , & hanc upiniuncm tcncnt Bar. 
Alexan.Ang.Saly. Kipa,& Hicron.Vcrius in d.l.ex fo- 
do.gl.UaL Ang.Solvc. Alcx, Iifl Dcc.& Comciis in d.L 
luimanitatis, Bal.in traci.cxcmpL iubfht.nu. iS.Fab. 
in $qiia rationcilnflit.dc piipil.& Fcrnadus Va(c]uius 
in tra<lia.del'ucce(LprogrdIu, lib.i.$.i7.num.57.^ 



cft communis opinio.prout Ripa,& Dccattcfli" 
rur,& xquioi & humanior. 

Moucntur ifticxpluribus, & primb. Agnationc 
pollhumi pr<jtcriti rumpitur cxcmplaris fubihtutio» 
dJ-cx fadlo. crgo foruus dcbct iiritari, li prxtcrcatur 
aliquiscx 61i)siamnati$.Huic tcxtui rdpondetnr» 
mirumnon clicibiagna :humi irritaricx©- 

pbrcm (ubihtutioncm , i| . ^ paircra tibu inu- 
to fia*FCcxcmplarcmfob(tituaoncm,licentjaaFriti 
cipc iinpetrabat ur , qu.v hccntia nunquara intclligo- 
baturcilccuncdlacum damno, priuitUcio,& inier- 
ciliraltcrius: &idcocum Iiuperator, &|)atcr,ibinott 
copitairctdotiliu naicituro, mirum non cft (iibi pn>- 
ptcrtihjnaiiuitatcm tumpaturcxcmpLiris fubftitu- 
tio.quod fccus cft hodic, cu pcr d.Lhumanitatis, Ira- 
pcratordct liccntiam pacricxcmplaritcrtubftitucn- 
di , dommodb vnum cx filijs lublticuat, & iic icit, & 
confcnrit alios cxhxrcdari poilc: & tetminid.Lcx fji- 
£to, tiiuerliiiint idil'po(itioiicd.Lhumaniutis. vnde 
non hcctargucrc, cum limusin tliucrlis . Prxtercain 
d.Lcx fiCto, non crattiliosiubftitutus,quodconllaG 
quia ibi mutus poft moncm patris matrimoniuiti 
contraxir. &tcxtu$dicit, qubd proptcragnationcm 
dich pofthumi, muius ibi liium incfpit h.Trcdcin 
lubcrc,qLiod non cilct, li Elius muto fublhtutus fuif- 
fet,prout patctad (cn(uro. 

Sccundb moucntur.quia patcr faciendo tcftamen 
tum pro furioib, dcbct Kiccrc co nuxio, quo fiirio- 
llis cllct fa<flurus , ii cllct tan^ mcntis : fcd ipfc fiirio» 
fus non pollct prxtcrirc, fcuiinc caufa cxlixrcdaro 
aliu» tihus: ci|»oncc patcr . Vcrum & huic rationi re^ 
(pondctur ncgando maiorcm, qux confimchtun pri- 
mb,quia pater facicndo cxcmplarcm potell prftcrirc 
nutrt-m , &tamcn liluis non poilct: fccundu, quiad 
furiohis dict (anx mentis, & non lubcrct tilios, non 
tcncrctur inlhtucrc fi atrcs. Lfratrcs. Ctic inotTtcfta. 
&uiTicnpatcrtcnccur (ublhtucre vnumcxi;s. crgo 
maior propo(ino non cft vcta. 

Tcrtib moueniur,quia cxcmplaris introduCta fiiic 
ex humanitatcd. Lhumonitatis. crgo non polliint fi- 
lijpr^tcriri, feu (inc caufa cxhxrcdari, cum hocfit 
iniquum , & contra n.ituram cxcmpiaris (iibftitutio- 
nis.Huic rationi rcipondetur, qubd huraaniras re{pi 
cicperfbnam furioli , cui cxcmplaris (iiblhtutiofieri 
dcbet , no atitcm refpicit pcribna illorum, qui cxem- 
plarifcr fubftiiuticur, prouc p.itct in cLLhumaniuris. 

Quanb & vlti mb, alijs omi ffis, mou cn tur: Quia (l 
vcruin ctIct,qubdpaccralios filios mentccapa polict 
prxtcrirc, Icu linc caula cxh^rctiarc^fcqucrctur qubd' 
propter morbum patris lilij lcgitima priuaretur, vd 
propter fadhim patris illi cxhxrcdarentur.Scd confe- 
qucns diceru cft falfum & iniquum. Lfi quis in fuo.$. 
lcgis, C.tic inutHc.tcliam. eigo falliim cft ctiam tiice- 
rcpatrem pollc aliostilios prxtcrire, ('cu (inccaufa 
cxhxrcdarc . C^tcrum & huic racioni rd'pondctur,C|> 
tunc pruccdit^iocquando tcftamctitmn licilc iure 
communi ii patre, fcu i marie: nam tunccum mater 
tcncatur lcgitimam tilijs darc , non dcbet eos legici» 
niapriuarc proprerpatrisodium, cum ncmo.olicno 
odio prxgrauari dcbcat , & i ta proccdit toun d. $ Jc- 
gi5.(ccus vcrbeftincafu noftro,inquo tcllamcntum 
|H:rmittitur lie iurc ipcciaii, &i(h hlij .ilicno no prf 

grauantur 
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grauanrur odio>& ilc filiuj no cxhircdar cos proptcr 
ociium a(ii,ncquc auus cos cxhxrcdat proptcr odium 
fili) (ui, &patris furioibrum. na fubtlirutioexcmph- 
ris,licctfiii) funoiitelbmcntumdicatuntnpropnc, 
& vcrc telkmcntum ell patris, licctlittcdm duarum 
caufarum,idclHiurum hxreditatu, proutcdinlub- 
ibtutionc pupilbri.§.is;irur,InlKdcpupil.(ubftit. Vn- 
dc rc(pcchi aui non adcll iniquitas,cu ncpotibus non 
ieneaturlcgidmidarc,quiapatcr cos prarcedit.l.Gal- 
lus.$.in omnibus . H'dc lib.t:!«.'po(lh. no adell iniquitas 
relpechi patris,quia illud non cll tcllm luum : (cd cll 
propricaui ccdrh , & liciniquita;, &c odiu in ca(u no- 
llronon cdin conlidcrationc,&ilh hii) nocoguntur 
rocndicarc, quia Iratcr coru (ublUtutus tcncbitur cos 
aicrc tanquam hxres patris. Lli quis k iibcris.$.i)dcm 
rc(crip('crunt . fr.dc libagnofccn. vcl vt frarcr.l.). $.fcd 
nonnulios.fLde tutcL& ratio.dillrahcn. 

Ex prordidhs paicc vtranq; opinioncni difpucando 
dcitndi pollc Vcrumcgoiniudicando,&con(ulcdo 
ab iiac polleriori opinione nullo padlo reccdcrc , qui 
cdprobolucracionc. lmpcratorindJ.humaniratis, 
<\h dicit, non hccat parcti,q(ii, vcl qux tclbtur alios, 
quiim cx eo dclccmicntcs, vnum vd ccrtos, vel omncs 
(ublhtucrc: non datiiccntiam parcnci,(i vnum (ublh 
tuar,alios pr^ccrcundi, icu tinc caufa exhxrcdandi; & 
in dubio hanc fuilic mcntc Impcratoris non ell prx- 
rumcndum.cii bcncHciuni Pnncipis dcbcat ica incer- 
pretari,nccuiquaminiunainfcratur.Lnccauus.Gde 
etTuncip.lib. SedcertumcA, q>(ihccretnullacxiuna 
cau(a quoldam cx hberis prcccrirc,id iniuria eis clicr. 
crgoimpcrator in iLLhumanitatis, nondcbctco mo 
do mtcrprctari , & 9» ali) fih) prxtcriri, fcu (inecau(a 
cxhxrcdari poirint,admitti non dcbct.& tanto magis 
hoceftconcludcndu: quia^culcascxcmplanccr (iib- 
ftitucdi nondebetcrahiad iniquiutc, cum in huma- 
nitaic,&pictatc lithindata,adquam iniquiutcm tra 
hcrciur,(iaii) (ihj prxtcriri,(culinccau(acxiixrcdah 
po(Ient,quod ci\ contra naturam cxcplaris fubdonis, 
proucin d.l.cx fado.probacur. Igitur idcoccdi node- 
bct,& iila futllc Imperatoris mccc no cll pr^lumcdu . 

Stanteigiturfuperiohopinione vcra, dubiratar, 

6 •{'an teilator pofTK vnu monallcrium in vniucrfo (lib- 
iliruerc, & tiiios furioli in rc ccrta:cum monaikriuin 
loco fiii) habeacur,vt notaturin cin pr^fcnna^dc pro- 
bar.& in aiuh.li qua muhcr.C.de ("acrof.ccclc. & omif 
fa dilputationc, conciuiiucq; procedcdo dic.is,^, n6, 
prout Aibcr.in rubj£devulgApup.determinat, quc 
lcquunturla(.&Ripaind.Lcxfach}. &racio ed, quia 
manallcriu lubciurlocoiiiij, (cd^iihus, qui ingrcdiis 
ell mona(}eriam,non autem cius, qui non e(l ingrci^ 
lus, prout dcdorat Saivcun d.auth.(i qua mulicr. 

Qiiando non adiunt dc(ccdcntcs , (ublticucdus e(l 

7 vnusiaitccxfratribus.iuxcahocdubit3Cur, fdequi- 
bus Iracribus intcliigacur.& Bar.in d.Lex fac>o,c6clu- 
djc,q> rcipcd^u pacris volcncis cxcplariccr (ublhcucre, 
inteliigicur dc fratnbus vtrinq; coniunclis,vcl c6(an- 
guincis, quorii %-num ccnctiu (ubditucre: refpedhi vc 
r6matrisintciligiturdcvtrinq;coniun^s, vcl vtcri- 
nis, & cum liartolo in d.Ltran((:unt Aicx. Ripa & ocs 
alijcoitcr , & Alcx. mouctur pcr tex.in d.Lhumanita- 
tisjin vcr£ibi,(in vtxoalij libcri tcdatori, vd tclbtri- 
ci fint. Mcc oblUc ii re/pondcndo dicatur,^» poAca in 



d.ver(!fequitur, adfratrcseorum, &fic dcbetintclli- 
gi dchbcris,qui lint fratri fiirioli . Quiarcplicatur/]> 
frater coianguincus, feu vcerinus dici tur fracer funo- 
fi,cuappeila(ionefratris indilpoiitionekrgis vcniat 
fratcr vtcrinus,&c6(anguincus: na vterinus, & culau 
guineusdf ^pricfratcr.Llurilc6(iiltus.$.a.flldcgraii 
& tradirliar.inLLuaus.§.q(itii.lf.deleg. j.&hinccft, ; 
q> ap^Kllacionc fratris propric vcnit vtcrinus ctiam in 
od ioiis, Soci.i n con il vi t. li b. t .& ven i t c t fratcr coniiui 
guincus, Alex.in conf. 1 44. hixtf. & Ruin.in con(.i!i. 
Iib. 5 . Et (t dixeris q» inacer, qu r ad (l-cundas tran(iuic 
nuptias, non pot htijs primi viri excplariter fublhtuc 
rcprout cll c6is opi.igitur no potcrit (ubftitucre fra- 
tres vtcrinos . Rc(pondctur,vcl q> imo matcrpp tr.an- 
iicum ad (ccundas nuptias non ptiuatur faculta tc cxe 
plaritcr (ubftituendi, proutfuprademonftraui,vclq> 
filio fiiriofbcx fc<^undo macrimonio poceric fihitm 
cx primo macrimonio (iiblticucrc,& non econcra . 

8 Iuxta(upradi(^dubicacur, t An(icxccnccon(iin- . 
guind , & vtcrini , matcr tcncatur fub(htucrc vniii ex 
vtcrinis, & patcr vnum ex coiangui neis, an vcrb (it in 
cie(Chonc,que vei'icexi)s('ubfticiicre ? &omi(radi(pu- 
tahonc,concltiliueq; proccdcdo,dicas,q> maccr ccne- 
nir fubftiruere vnu cx vccrinis , & paccr vnum cx con- 
fanguincis.SaLin d.Limmanicatis,in j.q.prin.in vcrC 
qro, de quo fnrtrc . Bar.Aiex.Ripa & ocs coitcr in d.L 
cx fzcko.ik probacur in d.Lhumanitaiis,in verf (i verb 
ct libcri tcltatori, vcl teftatrici, p q verba c6ftat,q> fra- 
tcr ('ublhtuedusoportct^rfitdclibcrisfubftituentis. 

9 Itcmdubitacur,tAn(i cxccncvcrinq;coniun(li,& 
confanguind,& vterini, fit in dcchoncparctis vnutn 
cx ijs fubftitucrc ? Bar.indJ.cx fadlo, condudir, q> (it 
in dc^ioncpatris fubftitucrc vnu ex fratribus vtrin- 
quccoiunclis, (cu vnu exconlanguincis,&inclccho- 
nc matris fubftituere vnum cx vtrinq; coniun(5hs, vd 
vnumex vterinis, &antccu fuit hxcopinioRayn.cii 
quibus pcrrranlic Alcx.in cLLcx fach>, & cos lcquicur 
S.alycin d.Lhumanicahs. & mouccur Barcolus hac ra- 
rionc: Nam coianguinci rdpciliu patris,& ncrini rc« 
("pcchi matris,pari padii ambulantcum vtrinq; coniii 
6as : ergopar numanitas inrcr eos cllc dcbet: & tanto 
ma'>is, quiacxcpIaris(ub(htutiocon(idcraturin hoc 
ca(u ccftin patris,(ai matris, & n6 tilij furio(i,quo ca- 
fu xqualitas eft inter fratres vrrinq; coniun(flos,con- 
fanguincos,& vterinos. Vcrii Ripa in d.l.ex fa(!lo,con 
cranum fcn tirc vf, & cgo concuno cii cius opinionc, 
quamvltraipfumprobo hac rationc. In dcfoflii de- 
iccndcnriu fratrcs,vnus,vclocsfubrtituidcbent, pro- 
ut dicit tcx.in d.Lhumanitahs. fcd qii concurru t vtrin 
qucconiunth,&conianguinei,&vterini:quisipforii 
prxfcrri dcbcac,tcxtus non dcdarat,crgo rccurrcndii 
cft ad difpoiitioncm luris cois.Lcommodillimc . SAc 
lib.& poich. (ed ddpoliho iuris cois vulr, q» extahbus 
vtrinq; coniuncl:is,&cx vnokteretm, hxreditasd(J- 
fcratur vcrinq; coniun(^is,auth.itaquc. Ccommu.de 
fuccc(1.igitur i patrc vtrinq; coniundus fub(htui de- 
bct.CorroborAtur lixc ratio, prxmittcdo q> cxcmpia- 
ris fubftituho introdu(^a fuit cx humanitatc, & q> ab 
intcftatovtrinq^ coniundus prxfcrturconiunt^ocx 
vno latcrc tm. modb (ic : (i patcr excmpl.iritcr (ubfti- 
tucndo podct prxfcrrc c6(iinguincuro , (cu vtcrinum 
vtrinq; coiudlo , vd cuin fublhtucrc rchc>o vtrinque 

coniun(fto,. 
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coniuniflo.fcqucrctur.quod humanitatc noncflcc 
cxcmplaris rubihruuo tntrociuc)3,cum iniquu fic au- 
fcrrc bona vcnicntibus ab intcilato.l.fi.Cdc miiic.tc^ 
ftam.lcd colcqucns diccrc cft fallun) , crgo falium cft 
ctiam diccrcconCinKuincum fcu vcciinum pcr patrc 
in lubftirurionc prifcrri j)oirc vtrinquc con luncto. 

10 lrcmdubitatur,tAn(inoncxicncfili),neq;fratrcs 
furiofi, licd fororcs, vnaipCirum ficfubftirucnda / Et 
omifia dilputationcconcltiliutproccdcndodica$,(]» 
ficquam opinionc tcnet Pau.dc Catt.Alcx.Dcc.& aii; 
coiicr in tlJ.hiimanitatis,Ripa in d.Lcx iaclo,& lai.m 
lcrcs frarres. ff.de pail. & ratio cl\ , quia apjKllationc 
fratris, concinctuc lbror,l.Lucius.Ji.M\uia. rfiad Trc- 
bcl.l.Lucius . ft".famili;t crcif d.l.crcs fratrcs.l.Lucius. 
f .qutfitum.fr.dc lcg. 5. &hoc maximc vcru crt.quan- 
doprofcrturalcgc, Alctin conf.S f Jib.4. 

Si filij non adlunr, fubftitucndi liint fratrcs,&qui 
nam fratrcs fubftiiucndi iinr.fupra vifura fuit.Mod6 

11 dubi«tur,t An fipatcrfubltituatnon iliu fratrcm, 
qucm fubftitucrc clcbct, lcd aliu , rumpatur tcftm m 
totum? Alcx.in d.l.cx fado.concludit tcllm in torum 
rumpi.lictt Salycin tiLhumamrari$,cogitandum re- 
linquat. Ego cum Alcxandri opinioncconcurro,qua 
probo hac rarionc: Prqmittcndoij. fratcr.quidciurc 
cxcmplaritcr fubititui dcbct, puta vtrinq; coiunChis, 
vel confinpuincus,vcl vtcrinus, fi non fubihtuatur.ir 
ritatur cxcinplaris fubflituti(>,quia tcx.in d.l.huraani 
tatis,difponitpatrcoportcrcfr.urc fubftitucrcquod 
vcrbum ncccmtatcimportat, can.non oportct. j.q.9. 
&q» ccflamcntum patris & filij vnicum propric& ci- 
fentialitcrdiatur tcllra, licct litduarumcaularum.i. 
duarum hxrcditatum.j.igitur, Infl.depupiLfubftit. 
modb licli tcftm in totum non rumpcrctur.fcqucrc- 
tur tcftatorc pollc dcccdcrc pro partc tcftatum,&pro 
parteintcllatum, cumcscplaiisfubftitutio iiritctur 
&annullctur,& fic quo ad tui h^rcdirarcm dcccdcict 
tcltarus, & quoad fiii) h.rrcditatcm dcccdcrcr inrclta 
tu$:fcdhocdiccrccft/aiiijm.Lius nortrii.ffdcrcg.iur. 
& l.pcn.ff dc inmilo,rupto, irrito fa(fto tcfla. crgo fai- 
fiimcftctdiccrc, in rorum tcfl.imcntumnon rumpi. 

Dclctndcntcs liibihtucncii iunt.aut,li ipli non ail- 
1 finr, fratrcs : t lcd an marcr pr.cccriri poflit, tcxtus in 
d.Lhumaniratis,non dcc\.irar, idco quarritur, An ma- 
ter prxteriri pcflit, &anpatcr tcncatur fubftituctc 
matrc furiofi, ficut tcnctur fratrcs lubltitucrcMn liac 
quxftioncduxiiint pnncipalcs Dodoriiopinioncs: 
Quarum primacft.q» maicr pr^tcriri non j>oflit,&q» 
prcr cam lubflituctc tcneatur laitc quoad lcgitim i , 
& hacopinionera tcnentlac.de Arc. Marti.Silim.lal. 
& Hicr.Vcrius in d Lcx fatio, BaL& laf.in d.l.luimani 
tatis, Pct.dc Anch.in rcpct.ch pater.ilc tcflam.in 6.&t 
Bart. fibicontrariusinl.x.intcrtio eftwilupupiltaris 
fubftitutionij,di5 rcfpondct .-id d.l.hiimanitatis. fl".co. 

Mouctur ifti cx pluribus,& primo arg.l.j.^.vctcri s. 
fr.de acq pofl."vbi probatur.q. quihbetindignaturpcr 

1>arc libi vinci.aut fupcrari.Cum crgo m.ucr lit ^qua. 
is in fuccclTionc vna cii fratribus iplius incntc capti, 
auth.dcfun»ao. C.ad TcrtuL ccrte li fratcr mctecapti 
prxtcriri non potcft, iTgo non dcbct poflc pr.vtcriri , 
ncquc ct ipla matcr.Corroboratur hoc fundamcntu; 
quia fi fratcrdc nccdCtatcclt fubflitucdus,crgo muj 
10 magis matcr.Probatur c6fcqucntia,quiaiTuttid«- 
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bctut lcgitima , alias iubct qucrellLnam & fi parcn* 
tibus.lf.dc inofl^tcftara. fratri autc non debctur legiti 
ma,nifi inftituta turpi pcrfonxl.fratrcs.C.dcinoft.te- 
flam.Huic rationi indctur.ncgandoconfcqiicntiam. 
Na licct matcr , & fratrcs fint .rqualcs in fucccirionc, 
tii hoc non attcnditur in matcria cxcmplaris fubflitu 
tionis.cum vnus cx pluribus fratribus tm per tcftato- 
rem fubftitui poflTit . & licct matri in bonis fui fili; lo- 
gitiraadcbcatur: tiicontracxcmpl.ircm fubflitutio- 
nemqucrclam intcntarc nonpotcft, quia vcrctciti- 
tncntum cft patris,& non fiiij, licctfitduarum caufit- 
rum.i.h.Trctlitarum.$.igiiur,Inii.dcpupil. & idcojpa- 
tcrmatrcm furiofi pr.i.tcrirc potcritiUcct non fra- 
trc , quia ficdifpofuitlmpcraior in d.l.hutiunitatis. 

Sccundo moucntur : quia Impcraior 111 d.Lhuma- 
tiitatis. in Ipccic matrc a lcgitima fiii j non cxciudit,& 
infpccicdclcgitimamacnsmencionc nofacit: crgo 
pcr d.l.hununitatis.matcr a lcg i tima, qux iibi in fuc- 
ccllioiic fili) dcbctur, cs,ciula non ccnlctur. probatur 
confcquentia, tum quiapcr vcrba quantumcunq; ge- 
ncralianonccnfcturlcgitiraxdcrog.itii.n ' ffic 
ci.alismcntiohat.<5.C9fcrum, Auth.vtcui: -i>- 
gnof & Lli qti. $.& gcncr.-iiitcr. Cdc inoti. idtx tum 
ct quia difpofitio legis & tcftatoris f quiparantur. $.di 
fponat, Auth.dc nup.cigo vti tcflator no prxfumitur 
cxcludcrc marrcm a icgiriraa,& lic a lu^uoia fihj 
rediratc.l.fin.C.dc inftit.& fubftic.ira ct Impcrator in 
d.Lhumani(atis,ilUcxcludcrevoluiflcnon prxfumi- 
lur. Huic ntioni rndctunq? licct pcr vccbagenerali« 
ilcgitimaquiscxclufus non ccnlcotur: hoctii proccr 
dir II) dilpolitionc hominis, & iicin cxclulioncab ho 
inincfadii&noin cxclufioncfadbtalcgc, vc patccin 
pupillan iubftone, in qua matcr cxciiiditur ablq; alia 
Ipcciah cxciulionc: crgo idcm diccndu cft in cxcmpla 
ri, qux adexcmpium puj-^illaris inrrodui^a fiiit : 11116 
lexdando porcftatcm patri rcftandi profiliu, vr vtiq; 
dediiic facuitatcin pruudi cam a lcgitima. i.Papinia- 
nus. $.fcdnccimpuoeris.d'.dcinofl.tc<hxm.&c.fi pa- 
tcf ,de tcflam.in 6. Nccobflar,q>difpolitiolc;»is& tc» 
(bitoris 9quiparcntur,quiahocproccditin dubio: ie> 
cosqn alitcr apprct cflir dilpofitum exprdsc lcu taci. 
tr,prout eft in c-afu noftro,& in d.Lfi.matcr non cxcla 
ditur a iudhiola filij hxrcditair. vcl f m vnum intcile- 
chim.quiacii inpartchxresinftitutafucrit.tacitavul 
garis contra matrcm no porrigitur : vcl fm aiium in- 
tclli-iihim, quia cumapparcatfuifltrprxdiiaiampp 
inftoncm, tacitapupiliaris non porrigiturcontra ma 
trcm,& ibi lubflitutus non admittitur,quia vcnicbat 
ex tacita pupiUari.qux non admittitur contra raatre 
quod fccus cflcf li ibi fuilTct cxprcfla pupillaris , quia 
pp cam matcr cxclufa fuiiIcr,prour clt in noftra qonc, 
in qua cxprclT.im excmplarc interucnillc pr^iiipponi- 
nnis.igitur vri cxprdla pupillaris mairc \ kr, irinia cx- 
ciudit, itactcxprcflaexcmplaris,quxadlimilituiline 
pupiUaris^introdudla friit, matrcexdudcrc ccnfctur . 

Tcrtio&vhimoalijs omiflis, inouctur,quia cxem 
plarisfublhtutiocxhumanitate introducla fuit.d.L 
numanitatis.fcdmatrccxciudercitfiiijh9rcdintec/l 
impium,& iniqiium.cLl.na & fi parcntibus. crgo no« 
dc(>cr,ncq; pot nutcr a liiij h.i-rcditaf e vci faltci l<xU 
tima cxciucii C^terii & iixc ratio non obftar,quia nn 
fruniras iflaconfidcratur rclpcdu filij funoli , cui fic 

cxcmplatis 
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«tcmplansfubditiitio, nonautrcfpcciaillorum, qui 
(iibltituunrur. & hinc cll (j» bcct a-quahratcm Tcruarc 
<nter tiiios lir pium , & non fcruarc lit impium . Lraar 
ximnm viriam.C.dcIib.prxtcr.tamcn patcr vnumcx 
plutibastili)s lubdituctcpotcih 

AtKracflopmiorupcriottcontrarta, (aliceTq>ma 
ter prartcriri poflir.qua tcncnt Guil.dcCun.Bar.Alcx. 
Ripa,& ab) migts Loitcr.in d.i.ex fado , Fau.de Ca(b 
^ng.Dec. &ali;c6itcrind.l.humanitari5, gl.&Ioiii. 
Fab.in$.qua racionc, IniLdc pupiLfubftit. Arct.& laC 
fibi contrarius,inLi.in j.cfTcdupupiIlans (iibllonis. 
5.co.Imokin cRainutius, extradc tc(bm.& Poliuin 
tradtcxCTnpl. fublUt. in fccundo rcquilito fecundi rc- 
qailiri odhiui qu^liti principalis, & elt cuis & roccpta 
Scribcntiumfnla, quam renctctSoc.iunancodf 05. 
nu.j9.v0Lj. qosomilTislcuibus, probatur hac ronc. 

ExempUns.adcxemphim punilbns fubftonisin- 
troduda hiu.d.$.qua rarione.(*cd k pupiliah fubitone 
matcr k lc^tiraa cxcludi potdl,& lic pr^tcriri.d.$. fed 
ncc impubcris . crgo ct in cxcmplari a legitima exclu- 
<li, &prxtcriripote(l;. Comprobaturh.Tcratio,tnm 
qtiia qucrda ab i(la cxcplari (ubllonc rcmoucturad 
limilicudincm pupillaris, vtprobatur in d.Lhumani< 
tatis. igitur vti irt pupillari excluditar matcr, & rcmo- 
uccurl qucrcLi , itactiam in idaerempiari : lum etia, 
auiain pupillartcxcluditurmarcr.quiapatris, &non 
riii ell: tcAm: qux ratio vigct cria in cxcmplari. igitur 
vtihacrationecxcluditur pcrpupillarem, cadcmra- 
tionccxcludirur pcr cxemplarcm,arg.l.illud.fr.adleg. 
Aquiliam,& I.i Titio.fK dc vcrb.obhg.cum vulg. 

£t cum ilUrationcpcrtranlcundu cft cuin haccoi 
opinione, quxcrprofaiaturcxprdscpcr tcx.in d Lhu- 
tnaiiitatis, m vcrl.liccat ij(dc parcntibus Icgicima por 
iionc ci, vcl cis rch(Sa, quos voluerint his fubfbtuere, 
vt occalione hmui fubibtutionis ad cxcmplum pupil- 
larisqucrcla nullaconrra tcftamentum corii oriatur. 

Tcrtio & vItimo,aii/s omidis.principahccr rcquiri 
tur.q» patcrfubditucns (ibi faciat teftm vaUdu : Quia 
aimtcitrnpatrisfitprincipalc:illa fubltitutiu, qux 
dl tcilmfih;,cflaccdlbrium, idcooportctq»c6firme 
turifuoprincipalivalido. Lexpupillari. frdcvulg.& 
pupil Jubftit. & hoc ctia probatur in d.Lhumanitaris. 
vbi vult textus , gi patcr filio lcgitinu rchnquat. crgo 
debet libi teflari , cum hodie lcgitima non poflir nili 
in tcfiamcroiurcinftiturionis rclmqui.$.ahud,Aufli. 
vt cu m dc appcLcognofci t. Hoc falht in miUcc . L mi- 
lcs ita,in fi.ff de miht. tcft.-un. 

Vidiftis fupra,g> in fubftonc cxcpbri, fl illc, cui fir, 
fihos habcr , aut falcc fratrcs,aliauis fubftirucndus eft 
C j cxordinc.d.Lhumanitatis;tMo{l6oriturdubiti,an u 
lcs perConx in fubftoiie cxcmpiari pollinr grauari ali- 
quo modo, &pcipucpcr lidcicomiilaria (ubftonem. 

Inhocdubio omiiiadifpucarioncconcludendum 
«ft hmoi perfonas in cjccpkri fubftiniiione nullo pa- 
^lo grauari polle, qui cocluiiu probatur hac rationc. 

lllud, qd aliquibus perfonis cx diipoiitionc lcgis re 
linquidcbct, illud finipi'r&ab(q;.'ihquooncrcrclin- 
tjacdumeft,vtprobabirur. fcdin fubftoneexcmpbri 
i| iilc, cui h t, filios habcr, aut (ol tc frarrcs, cx cis aliquis 
uibfticucndus cft cx dilpofitionc d.I.humani tads. & li 
cctqui fubftuui:ur,vocctur pcr tcftatorcm,dicitur tfi 
wcuus cx prxccpio legis , ia vc vnus tanqua dc filijs 



vci fratribus prxdidis in cafti fuo dicatur ira hixbeife 
k lcgcvt ei a tcicacore volcntc faccrc cxcmplarc aufiMr 
rinon poftit: crgoquod relinquitur cx di('po(idonc 
lcgis pcrcxcmplaraai (iibftitutioncm, dcbct (implici 
tcr&ablqi oncrcrchnqui. lcd fidcicommillaria iub- 
ftitutioefionusi.extribus.Cdcinof}Itcftam. crgo in 
cxcmplari fubftitutioncfidcicommillaria fubftkurio 
rdjcidcbct. maior propolirio probacur cx phuibus. 

Priin6:Leeirim3,qux filijs cx praxepco legis rchn- 
qui dcbet , ilTa flmpliciter &.ib(q; aliqiio oncrc rchn- 
qucda cft.Lquoniam in prioribus. C. dc inoiS teftain. 

ScciidoiQuarta.qu? fiUoarrogaco detwnir, cx con 
ftitudone diui Pij, (mc oncre rclinqucndi cft, vr pro- 
barur in L(i arrogacor.ft.dc adopao. 

Tertio & vlnmoahjs omidis probatur in Lf^mtn^ 
cum auth.feq. Cdc lcain. nup. vbi mulier tranlics ad 
fircunda vou omnc lucru a primo viro proucnicns tc- 
nctur filijs primi macrimonij rdinqucrc, & hoc line 
oncreintelligirur,cum cx di/pofidonc lcgis rchnqu.v 
tur: quodpateredcvcrum, qniafifilijpodcntinali- 
quograuari, non diccrcntur hlijs didfci bona (criura, 
proutd.Lf(7minf, rcquiric,dumdicir,idrotum&in- 
tcgrum, &c. iravtpcrccpcrinr, &c. cxprcffius probo- 
tur in $.illud,ciufdem legis. 

Hxc opi.iudido meo, cft verifljma^quam tcncr no 
tabihccr Marian.Soc.iun.in conf 103. num. 2 1 . voLj. 
auamcondufioncmibi,nu.j amphacproccdcrc,ct 
(1 fiUa furiofi virrute ftacud non cfTct ab inteftato fuc 
cdlura.& fub nu.i4.in fiJimicarnon proccdere inter 
cos,i n rcr quoatex prxcipit vocari: na intcr cos grau»» 
men & onus imponip6t,cu cunc lcgi fatisfadtii dicaL 

I ExmplarU fub/Htutio , an reumfcat ft fwror pojl mor- 
tStcflatoritceffet, &poJbModimidem fHperuenkr . 

1 Filij naturalis mtiuitate, anexemplaris filio furiof^ 
foQa exunguatur. 

C A P. VL 

F/c^his cxempLiris fiibftdnis fiint mulri , 
& nc tps conteramus in dinumcrando 
cosjidco ocs cfTcdhis, quos fupra in ma- 
tcria pupilUris fubftonis tnumcraui, 
hic rcpctici ccn(cantur , & ppca omillb 
iftononoqu^fitodcucnicndilcftaddecimum&vlti- 
mum quxlicum.quod cft.qii I19C cxcmplaris fubftitu 
tio expirct. & hic repctas dida lupra in niarcria pupil 
laris (ubftonis, cum concordec in hoc cxcplaris cu pa 
pillari.Vcru vltraibididb,hicdu.tprincipalc$ difpu- 
tandx funt q6ncs:nam ccrtum cftqiiod ccllanrc furo 
rccxpiretexemplaris fubftitudo, acetpp fuperucnie- 
tiafilioru.quaderedubitaturdeduobus.Primo,an fl 
fiiror poft monc reftatoris ccdcr.&pollmodu ide (u- 
pucniat,cxcplaris fubfto rcuiuiicat? .Scd6,an naduita- 
lc filij naturalis cxcplaris fiUo furiofb hCbi exdnguat 
Circa primu du.T funt principak-s Do<5orum opi- 
I nioncs: t Quarum prinu dl,^ cdlantc f utorc.ccdct 
exemplaris (ubft6, fcd non cxtinguarur, & idco furo- 
rereucrtcnteincipiathabcrcxircs, cumnunqua ftio» 
ric cxdndta.& hancopinionc tcncnt,Bar.R3ph.Cunv 

IraoLii 




D.AIexandri 

f mola , Alcx.5alycTa(! Ripa &4li; comunircr ia d.Lex 
fi^.lmoU& Aiit dcUut.inc.R!ainucias,cxtracic tc- 
ibm,Dal.& Ang.ind l.humaniutis. Dal.intradl.cxcm 
plaris (ublhr.nu.i6 Sc 2A(.in co.tradLnu. i o.['ub qua- 
a\ th dilhnftionc, Stcplunns in Nccyoptia, cap. 1 6. 
& fcrnan.Vafq.in rraCt.dc Jucccn.progrcC lib.t.$. 1 7. 
nu.48. & h.TCclt ccmmunis& rcccpta Scribcntiura 
fcntcntia , 6: moutntur ifti cx duobuspotilTimum . 

Prim6pcrrcx.ind.Lhumaniratis, in verLitatrivt 
Ci poftca rciipiicrir, vcl rctipuci int.ialis fubtlo ccllcr. 
inodo lic:dinctc(ia cll intcr cclla tc 8c cxtingucrc.Lin- 
tcrnipulanrcm f iacram, &ibigl.in vcrbo,ccflatura. 
(Tdc vcrb obL Sc idco quod ccllat, intcrim non extin- 
guiturifcd ocmplaris fubllitucio proprcr rclipikccia 
Ccflat,crgononcxcinguitunigitur furorcrcucncrc, 
incipic baltcrc vircs, cum nunquam fuctit cxtinda . 

Huic induvttioni rcfpondcturiquod cdlarcdtciiur 
cciam.quodfuitcxrindum, auih.ccflantc.C.dclc^t. 
hzrcd & ccu cc(Iantc,rjtr.i dcappcL & idco inccirigt 
dcbct^^iu liibicdUmaccrii.arg.l.li vnoanno.(f locati. 
qu( lubicCla materia in cafu noflro dac intclltgcrc , <^ 
vcrhum,ccllarc,llgnificct cxtingucrc,cum in d.l.cx fa 
^,dicacur,qiiodcxpirat,& in $ quaracionc, Inll.co. 
dicacur, quoid ii>firmatur,&vnaiexperaliadcclanH 
tur.l.noncll nouu.lf.dcll Nccobflat Bartuli rcfpono 
in d.Lcx fk(flo.dum dicir, q, loquitur in fubtionc.qur 
litcxrcfcripro,& licdciurcfpccialt: &nosIaquimur 
in fubfloncqu^fic virtutcdLhumaniiatis.&idcomi 
rumnonc(l,ii laciliustollitur,arg.Lcius militis.$.mi- 
lKiaminus.frdcmilif.tclIani. quia rndctui qi rclpon 
iio Bartoli diucrdficat aCus, & non adignat diucriira 
tis rationc:im6 cij rcxrus ibi fc fundct in rationc,quia 
ilic potcl^ faccrc tcltin ex quo ftirorceflac , qur ratio 
locum habct iurccoi & miliiat in cafu nollro: crgo di 
/po(irumindi^lcgc,etia in Lhumanit.iiis,di(po(itii 
ccn(ctur. Pra:(crca Bartoh rc(pon(ioconfundicurpcr 
d.$.qua ratione, qui rcfcrtdilpolitioncm d.Lhumani 
taiis.&dicit q)infirm.uur ad cxcmplum pupillaris 
rubllirutionis , qus poflcaquam pupillus adoUucrif » 
infirmatur: ergo ibi vidctur ccxtus, quod talis (ub(li- 
tutio cxpirct.&cxringiiarur, prourinpupill.iri. 

Sccundo & vltimo, alijs omillis, moucncur pcr tcx. 
in Lcumalij$.C.dccurar.furiuii. 

Muictcxrui rclpondctun ibi.n.tcnctcuracxproui 
nonclrgiscocraiuscoc. iurc.n.coi ipfo iurccurafini- 
t« crac.l.j.Cdccurat.furiofi. & idco ibidKpoIirii non 
eft crahcndu ad confcqucn[ias,nccad alios tcrminos, 
in quibus hoccautum no rcpctitur.l.quod vcro. tf.de 
11. nam cum cxemplarit fubllitutio cotra ius coc fue- 
rif introduif^a, nondcbct aliuscadis cotraiuscocin 
«rgm introduci , cumminusquampollibilcfic, ius, 
quod concra lcgc incrodu Aii dl.incerprctari debear, 
nciuri coi contradicat.Prxtcrcaillc tcx.loquitur,qri 
curatordatus fliit habcnci dilucidainccrualla: idcir- 
co officiii durat.Iiccf folu cxequutio impcdiarunquia 
fi cxtingucrctur.abfurdii cflctiquod fcmpcr officium 
dcbcrct rcuocari,quod no cft in ca(u no(Iro,quia cxc 

{»I.vis(ubll6firprodigofcu furiofo pcrpctuo morbo 
aboranii,&n6 p6tficri habctidilucidainicrualla.vt 
probaF in d Lhum,inir.-itis. & rario eft, quiaqri fiiror 
ccflar hc( pcarcm rcriadi l.furiofum.C.q rc(ta.fac.poC 
& flc tcrmini funt diucrfi : crgo dc vno ad aliii illario 



rrentacinquij 

nonrcnet, arg.Lnafuralitcr.$.nihilcoc. fT.dcacq.polL 

Cum igitiir liipcrioropi. nulla legc probctur, cui 
commodcrridcri non poffic: Ideo altcra cll opi.fupe» 
rioriconrraria,qaod cxcmplaris fubllo cxtinclanon 
reuiuifcat. qu.i opmionem lenct Dcc.Cur.iun.& Co« 
raCind.Lhumanicatis.Hicro.Vcriusind.l.cxfaiao,Io. 
FaKin $.quaracionc, Inllit.dcpupiL& Polit.m trxii. 
cxcmpl.('ubrtii.nu.to. Ang.ind.f.quaratione, Bal.in 
dl.humanitatis, &Couar.in c.Rainurius, de tcftam. 
nu.7.f<.&qfipo(V morcem ccftatoris dcnu6 lupcru» 
nit furor, idc tcnct Rayn.& Guil.prouf cos rcfcrt Bar. 
in dlex fadto. &i!li moucntur cx dtiobus potiHimii . 

Primo: Rcs fcmd extin<aa rcuiuifccrc amphus n6 
poteft. Lqui rcs.$.arca fTdc folut.fcd proptcr fupcrue- 
nicntiam fanx raetis cxcmplaris (iibrntutioextingui' 
tur.d.$.qua rationc crgo no pot amplius rcuiuifccre. 

Huicrationi rcfpodctur, q» maiorpropoliriopro" 
cedic.qn ccrtum eli, q> res omnino (it cxtincla , lccuj 
qfi dubitatur.an rcs fit in prillinii ftatii rediturx* quia 
fi reilit.nun pratfainitur cxtinda, (cd fulpcnla, Bal.in 
d.$area.prout efl in cafu no(lro:qiiiacii dubitcrur,an 
furor fuerit extindus, pr^fiimcdu c(t,ipfum potius (ii 
fpcniiim fuillc,cj,cxtinilf u, cii in dubio non plumatur 
i[s i furorchbcrarus,gl.in cfi. extra dc (iicccf ab inie. 

Sccundo.alijsomifliJ.moucturpcr tcx.ind.Lcxfsi 
£ko.in vcrf na & li furiofb . Vcrum & huic tcxtui con- 
trarium tencntes rridcnt, quod (cxfus,qii dicit,quo<| 
valcrcdcfinit cxcplaris fubfto , fi fiiriofus rcfipuiflcr, 
intclli^iturintcrinidurantciIloinfaniucc,non lame 
quodpcrf)etu6dc(inat cxcmplarisfubfto.quod pro- 
batur hoc fimiU: namappcllatio cxtinguit primam 
fniam, vt dicit tcx.in I j.li.fi.ff.ad Turp. & tii con(lat,«^ 
iion cxtinguitur pcrpcru^, (cd inccrim.i.doncc pcdcc 
appclIatio:& hincclt, q> fi appcllacio dclcratur.rcalfa 
mit vires prima fnia-Lfurti. in prin.ff dc his, qui not. 
infain.&hoceIcg3terdcclarac BaLin l.ralcpadf^u.in §. 
qui prouocauit.lTdc pact.& Rom.in 1. j.ff dc rciudic. 

Ha:c rrifio milii non placet.quia fi pp ccllationc fu 
roris cxcmplaris (ubfto intcrim & non pcrpctuo dcli- 
nerct.vtiq-, ptopricdiccrctur (ufpcndi: cx quo fcque- 
rctur,q> illo tpcquo cxtat in fanit ate ftiriolus no pof^ 
fct condcrc tclim.cum cxcpLiris (ublUcutio no ccllcr, 
lird tm (ufpcndatur, & fic impcdirctur libcra icflandi 
ficulras.lcdhocdiccrccftfairum, quia idcodcfinic 
cxemplaris fubllo.ad hoc vt ipfccum cxifiat in (anica 
te libere teflin condere po(nt.d.Lcx fa<l>o.ergo fidfum 
cll ct diccrc , quod intcrim & non pcrpctuo cxcplarif 
lubflo dcfinat . Ncc obflac (i dixcris , fm lUrcolum,^ 
valcbit tcllm.fi quod fadhim fiicrit ab co, tcporc (an; 
inc(is:quia rridcoduplicircr: primo.quiahocdiccrc 
cft ablurdum: na fi cxcmplaris (ub(l6 illo interim fu- 
fjKndirur.&propriein totum nonextinguitur. RmxC 
tct cxti ncb, non rcui u i fccret. d.J.arcam . crgo illo in* 
lerim pp exemplaran fubflitutioncm impetlircturli 
bcra teflandi facultas. Hxcconfequentia probaturia 
d.l.exfado. fi bcnc&fubtilitervcrbadiiSarlcgispon 
dcrentur : fcd hoc diccrc cft felfum,crgo falfum aleC 
cUccrcquod excmplaris fubftitutio propti^ in totum 
pp fanitaccm non cxtinguatur.Sccundi rndco: Taci- 
ti & exprcfli cadc eft virtus. Laim quid.ffdrrcb.cred. 
fi ccr.pet.modo fic: cum tpc (an.T racris furiofus tefl* 
ri porucrit & nolucric, tacitc \f vocarclucccdbrcs aV 

into- 
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inrcdato: fc ifta df taciti cius volfi ca^. cr^o vri cxpi 
fa ciusvohinuspcrcxcmplarcmfublioncm 116 aufcr 
lar.imopereamejccplaris toilitur: icacteildiccdum 
in taciia Hiriofi voluntatc,(}> ipfa non aurcratur,& (lc 
iucccllbrcs ab inccllaco ad hxrcdicatc iiirion admicca 
fur. & pcr hunc textumego m punc^oiuris tcnco hac 
lccundam opinioncm,poltto tn , vitium dcmcntix 
prorfus cxtinchim fucrir. quam opinionc comprobo 
pcr d.Lat faclo.ca iic induccndo: Deiinere propnc df 
&intcUigiturperpetu6.Lli.$.inquit.irdeanigJiber.& 
1.11 is,qui.$.quod df.H.dc iurcdoc.igitur, ( cum a pro- 
pcictatc verboru in dubio non lit rccedcndum . Lnon 
alitenftldc lcg. ^ .) vcrbum,dcl>ncrc,ind.Lcx/aCio,in- 
f elhgi t u r pcrpc tuo, & non 1 n tcri ni. 6'ccund6 co mpro 
batur ha:c opij>cr tcx.in d.f qua ratione . vbi exprefs^ 
dicicur, hancuibftitutioncinlirmari &hocad excm- 
plumpupillarislubllonis, qor pollcaquam pupilius 
adolcucrit^infirmatuncrgo vti pupiUaris cxnnguitur 
&inlirmatur intoium .itaetiamdl diccndumq>in 
rotu cxcplaris lubibtutio cxnnguatur & inhrmccur. 

Opi. tii Ikrtoh &c6is dcfcndi potcfl, qri cxprcfs^ 
noncoilat, <}>proriusvitiumdemcnri.i:cxcin(^tu fue- 
xit: nam lunccuin liraus in dubio pra:fumcndum cll 
Jementia oranino cxtindLun nofuiili^ in dubio.n.n6 
c(l prxfumcdum, q> furiofus i furorc plcnchbcratus 
cxatcrit,gLin c. h.dc luccd'.ab intci^ jVbbJn ccu intcr 
canonicos , dc clcct &probat tcx.in Laim alijs. Cdc 
curat.fuholi. & licct in dubio viciu dcmaitia: prorius 
cxcin^m no pr^ funiatur, tri furioius in tpc,quo cxti 
tit in ianitatcpotcil codcrc tclbn, & aUa f.iccrc pcrin 
deacii nunqua Hiiiict in furorc, vtpiobaiuriii d.Lcti 
ali js. & ratio e(l , quia exeplaris fubilo cA in ^orcm 
fihj luriodintroduda: & idco (i furor cc(Iat, &ddn- 
<tc denuo rcincidai in furorcm, pp fauorc didli liirio- 
ii pra:fumiiurnunqua plcacab lilofurorchberatun-i 
fuillc, & idco valct cxcmplans lubllo intca facka : (ed 
fi mcdio tpc, & lic iplo cviltcnt c in ianitatc cundat tc- 
ftimctu,cci1at excplaris, nc qd in fauorc fiiit introdu- 
^m,inodiu rccorqucatur,cucraLquodfauore.C.dc 
ILnam illo mcdio tpc, (i illc vcrc cxilht in laiu mcnic, 
Cum habeat hbcra tcllandi iacuiiacc , poccft de rcbus 
iiiisadfui hbitu difponcrcnccabfurdum cli.quod in 
ca(u, in quo prj:lumiturquis nonplcni-afurorc iil>c 
ratus, dcinderancidatin furorc, q>inintermillionc 
fiiroris nonht illo rpein fanicacc&inplcno, &pcr- 
fciio iuiiicio, & idco cu iit in pcrfcitto ludicio, dc rc- 
busttuf potdifponcrc, &otaaUafaccre, aclinunqua 
in flirore cxtitillct , prout dcgatcr probatur in d.Lcu 
aii)!>,cs: ppca li condat telbri, cu hxc cius lit vltima vo- 
luntas.attcdcnda ell, non obibnte excplari fubHone. 

Circa f in quxiitum, t An natmitatc filij naturalis 
excpUns fubllo hho furioib factacxtinguacnr Dux 
iiintprincipaicsDo<!loruopinionc$: Quarum prima 
ell, q> cxtinguatur. quamopinionctenent Bar.nu.44. 
Aicx.lubnu.4S.&Ial.tubnu.49.in dJ.cxfaCto.Ang. 
ind.Lhuinanitati$,&Oai.in trac^.excmpi.fub(litutio- 
niSinu.iS.&l^m Cora(.ind.Lhumanitatts,nu. ip.h^c 
cftcommunis opinio, quxlcgc&rationc prubatur. 

Lcgcpr&baturpcrtcx.inLha:rcdib. i.fi.n. adSena- 
tuibanl.TriJ)<.Lvbi dccitbtur, q> tiiij naturalcs furioti 
^usittdcficL-rccuiuioncm tideicomilli , (i linciibcris 
dccellc(jc:&t'm Bartolum, ratio ctl,quia vbi tit incn- 



tio dc tilijs futiofi, inteUigic de naturalib.cx quo icgi- 
timos lubac no potcft, cuiu ncqucac contrahcre ina 
trimoniumx.dilcchis,dcfpon(aLergo lc^cs voientcs, 
qubd li furiolb naicatur filius rumpatur cxcmplaris, 
intcUigi dcbccdc tiiijs narurahbus . 

Huicpodcrarioni riidctur pcr Imo. g> Airiotus p6( 
habcrcmiosicgitimos, li cotraxcriimairimoniuan- 
te fupcrucnicncu fiirons.Lpatrc furiofo.tflde his,i^ui 
func iiii, vcl alicjur.& de iltis iurapofstitintclhgi. tcd 
in d.L .hxrcdib.$.fi.c6d6,ti tineiibcrit.cratappolita p 
tetlatorc in perfoni furioti',qu\- matrimonij antc fu 
rore no cotraxerar: vnde ncccllario iatcUigi dcbct dc 
nararalib. Ha:crii(ioliccclicl>ona, tri nosriidcamus 
hocahomodo. d.$.ti.loquitur, qn per tclLiiorc tiiius 
poii cus eft i n condunc, quo catii fatcor, q> liia coditio 
intcUigi dct dc tihjs naturaiib. led nos ioquimur , qti 
fiiius lubintcUigiturincondonelcgali, quocalu ncga 
rar 9 ilia condo 1 n fiii;s naturaiih. vcri ficctur,cum tm 
in fiiijs icgicimis & naturaiib.vcnficari debcat, vt pro 
batur in l.generaiitcr.f.cuaut.C.dcinll.&(ub(h&ra- 
tio diHcrenti^ cft, quiain condonc hois lola exiftcti.t, 
& mcnl hSta attendi tur, & no curatur q> filius exiftat 
cura cfTcclu fucccdcndi.L tihusfam»Iias.li.cu quis.iHdc 
lcg.;.quod lccus eft, qfi condo lubintclhgitur alcge, 
qiiiatunc nccellcctl,q; cxiRaccu c(fcct:ulucccdcndi, 
na a lcge cond') illa fubintclhgitur ex coietShira pieta- 
tis,vt probanirinLcuauus.tl^dccond.&demon. ncli 
bcrian iixrcditatcparcnrii excludantur. Lcu acutiin- 
mi.Cdc(iddcom.&L(cripto.frvndcliberi.qu5ratio 
locum non habct, qn iion fucccdunt vc funtfiiij natu 
rales.L ti.Cde nat.lil>cr.& idco miru non cft, li in ipta 
condone \ legc Itibintdic^, naturalcs hbcri no com 
prehenduncur.Itctccunda raciodifFcretixdl,quia in 
cond6nc hois illud vcrificari dcbct,nccius condo inu 
tihs & frufh-atoria rcddatur. nii cu furiofus raatrimo- 
nium cotraiicrenonpotcrar, &iicicgitimosiiUo$lu 
bcrccondo non pot vcrilicari in lcgitimis:& ideo ve- 
rificaridctin naturalib. qdt<:cuscftjncond6oclcgii^ 
quz in lcgi timis vcrilicari pot, & ppca non vcrificacur 
innaturalib. potcnlior.n.actiusindubiocftdigcdus . 
Lj.$.j.Cti ager ve<Sig.tcu craphyt.pcta.&hocct modo 
riidciuf Lcx fi€lo . j».ti quis rogatus, il j. tf ad TrcbcL 

Rationcprobatur.Natiuiucc filij idcorupitur cxc 
plaris liibft6, quia no eft vcri(imilcpatrc,(i cogitallct 
iiiios na(cituros,co$ cxha:rcdalIc.d.Lcx fado. lcd iu.'C 
ratio lu tilio nauirali ct iocum habci: quu li paier co- 
gttallct filios nafdturos, cos vcrilimihtcr noa cxiixre 
tlallct . crgo ct in ifto cafu rumpitur cjtcplaris tiibfto 
natiuitatc hiij naiuralis . & iicct prima ratiu pohta in 
d.Lin vcrLigitur.in q.noftra non raihtct: tiicumlixc 
alia poiita in verf.nccn.iocum liabcat, concludcdura 
cft dilpo(itioncm illius Icgis eiiain in Cii('u noftro ini- 
litarcarg.$.affinitatis, Inftit.de nqpt. 

Huic rationi rndcturncgandominorcqiiam vera 
non cdc, dcdiiciiur hac rationc.Patcr qii lublhiuit ti- 
lio, hcctcogiictdcfihonamrali naicituro cx tilio fi>- 
riolb.vtputa.ga tpc,quolubfticuit,filius furiotusco- 
cubinara lubcbat pragnantc , tti ti iplum lubfticuerc 
voluilIct,vtic|i non (x^tuitld, prouicftcoisopi.quara 
rcfcrt & tequitur Ripa in LLucius, (ub nu.2.t{.cod.cr 
go(i iptum (ubftitucrc nopotuillct, fruliatcriiidldi 
ccrcipliim non cxhxrcdalic,lidc cucogiialIct:&al>- 

lurdam 
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fiirdamcfldircrc&vcrilimilcno cllc,tcftatorc voluif 
lc d jrc parri iaculracc cxcltujcjuli ncpotcs nattiralcs : 
c]uia li licdit ptatcm excludcdi naturalcs Sc lci;itimos 
^totaha*rcditatc,cxccpcjlcgitima, vnocxcisrubllitu 
tofm cocm: mulro magu vcriiimiiccfl,qi dcdcnt 
ptatcm cxcludcdi ocs naturalec tm i ibla harcditatc» 
cum ci;,in bonis ^atris nulla dcbeatur lcgitima, in 
l.j.ff!dc bon.po(!cnnrra tah.& cu nccdlc tit in dcfcctii 
dcfccndcntiu vntl vel ocs cx fratrib.cxcplaritcr fubdi- 
ruerc, non cll vcriiimilc tcAatorcm &lcgcm pp fihos 
naturalcs tmvcilc fratrclcu fratrcs cxcplarucr fub- 
flirutosabh^rcdiratccxcludcrccum rcfpciilu tcllato 
ris fratrcs mctccapti lint fihj icgitimi& naturalcs ip- 
f\us tcftatoris , ni maior cH amor filiorum lcgicimo- 
rum & naturalium , c|uam ncpotum naturohum tm . 

Cum h^ opi.ncc lege,nec ratione probctur.cui co 
modc rndcri non pt)llit : idco altera c(l opi. fupcriort 
corrana . (j^.i natiuiratcHhj naturalis excplaris lubllo 
non riipatur,(]in tencntIrao.Cum.Ripa, & Hicr.Vc» 
hus in d.l.cx facto . Imola in c.Rainutius , in matcria 
excmpi.liibl'. ir. cxtra dc- tcfbm.BaL Coral.Cur.iun. &c 
Iafind.l.humanitati$, Poht.in trac.fublUt.inmatcna 
cxcmpl.in fi.vbi hanc cllc cocm opin.af}irmat . Zaf.in 
cod.tradi.fub(l in fina]ib.vcrbis, &Fcrn.Valc].in irac. 
dc fuccell.progref. hb. z.$. 1 7. nu.8 z. vbi receptiorcin 
fcntcntiamcontraBartolumclTcallcrir, &alijsomit- 
fis moucncur ex diiabus racionibus potiilimum . 

Pnmo: filius naturalis non rumpit teftm paternti , 
licct in co li t prartcritus, glin l.j.$.).f}.dc bon.poll.con 
tra tab.& in Lfi.& ibi lia).C.de nat.lib.ergo minus ru- 
pit teftm aui pro furiofo fac^u.Probatur conlcquctia, 
quia auus in cxcludedo pcrfonas ab h^rcditatclubci 
maiorc porellatem , quim habcat patcr , vt priibacur 
inLPapinianus. $.fcd nccimpubcris. ft.dcinolHc.tc» 
flam.cfi patcr, dc tcdam.tn 6. & in l.prccibus, lo vcr- 
fic.li ver6.C.dc impiibcr.&alijs lublhr. 

Huic rationi rridctur nc-gado conlcqucntia.ill].n. 
no cft vcra in matcria cxemplaris lubltonis: nam ii fi« 
lins n6ellctfiiriofus,fcd fin.r micis.&codcrctteftm, 
non tcncrctiir inllirucrc frarrcs , fcd pollct cos ct line 
catifaprartcrire, ncc tertm irritaretur, dumodo turpc 
pcrfon.im in co no inftitucrit.l.fratrcs. C.deinolttc- 
llam.& iri prciucs furioli, li fublhtuant filio furioln, 
dcbcntad minus vnum cxfTatribut ftirioli fublHtuc- 
rc,adeo<j> (icospr.rtcrirct, tdtififcu fubllitutionon 
valcret, &lic non tcnetconfccjufntia, li tdlih patris 
non rumpcrctur, crgoneq; aui tdlra, cain maiorcm 
authoritaccmh.ibc.itp.itcr, quam auus in cxcludcn- 
do perfon.-is in matcria excmplaris fubtlitutionis. 

Sccundo.alijs omillis, mouctur: Patcr focies tcllrii 
pro filin,p6t co modo facerc, quo fccillct hiius,(i (an^ 
metis fuidet: fcd fi fiUus lan^mctis fiiillsrr, &condidif 
fct teftrn.&filiumnaturalcnafciturii prxtcrijllct.cer 
tc teftiTi natiuitate filij natiirahs no rupcrctur. Lpoll- 
humi.&Lpofthumorii.fTdciniiifto.rupto, irritovcte 
fta.cp»o nctp cius natitiirarc nlpi dct cxeplaris fubfto. 

Huic rationi riidctiir ncgando maiorc: napater fii 
riofi n6 tcncrur marrc ipliiis furioli lubftitucre,vt eft 
coisopi & in filius linoclktf«riolus,n6pollctcicx- 
ivrrciUrc il-u ptcrirc itc li furiulus dict lan; mctis,& 
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no habcrct filios,n6 icncict inlKttiere frarres.d.Lfrc$. 
Sc tfipatcr vnii vel ocs excplariter fubititucrc tcnc(:& 
iic vcru no eft, cp patcr facies tdim pro filio,po(nt eo 
modo faccrcquo fccilict filiiis,(i fana: mcnris fuillct. 

£x prardidis patcc vcranq; opinionc diiputado dc« 
fendi pollr.ego vcroab hacpoitcrioreopin.nuUopa» 
Ho rcccdcndu puto,q alijsomiHis,his r6nib.probak 
i^rimacft, qdicxin fihjsdiipunit , intclligitchfpo- 
ncrcin filijslcgitimis&naturahb. &ad naturalesno 
cxtcndic.in iege.n.ioquctcpcr vcrbu,hli;s, fiiius natu 
ralisnoincltuiif.l.griahtcr. )i.cijaut.C.dcinft.&l'ub(t 
tc latc I10C comprot>at Soc.in l.cu auus, na.6 1 . vfq; ad 
nu.66. fr.dcc6d.&dcm. lcd q> natiuitatc fili; cxcplaris 
fubfto extinguac, icgc dilpcjnincrgo in tcliigu dilpone 
icifilijs lcgutmis& naruraiilv&noin narurahb.trii. 

Secuniia&viniTucft. Vbicunq; icxcxpluinpravo 
luntatc dcfiind^i vult<}ivnapfona fubintclligaturad 
cxclulioncfubftituti, tticlcxiocu hct, qri illa pcrfbna 
ruccodit,& ad Iticcdlione xtJcatur.l.pcn.Cdcimpui). 
& ali js (ubft.& iila cond6,q fubintcliii;iturik icv^c&p 
quaiibcricxcltidtjt lubftiiutuiiponioncadqua voca 
batur, (iibintciligiiadhocvtadeosfuccdno tralmic- 
tatur,& licioquit dclil>cris, cj ad lucccfGonc vocanc. 
probac in Lctj acuciniiui.Cdc fidcicom.dti diat,nc vi 
dcacuralias (uccdHones proprijs anteponere. & ficlo 
quii dc (ticcdlioncnon folu rcfpcdti (anguinisUcd cc 
sdpcdluli.crcditatis: naibiplation6c6(idcracuralio 
rc(pcdu,nilirdpcclu ha;rc*diucisabinccftaco, iuxa 
notatapgLin LLucius.fr.dc hzr.inftir.&condo fubin 
cdhgif cx c6ic(flurapictatis,nchbcri ab hf rcditatepa 
icncii cxcludani.Lcij auus.lfidecod.&dcm.d.Lcu acu* 
ijinini,&Llcripco.frvndeiib. icd in cxcpLuri lubftoae 
fubintcliigiFcond6,nililibcri nafcatur,&ideo iiatiiii 
tatc libcrot u cxcpbris Iubft6 exringuic. crgo id inrcili 
^irurdciiitshbcris,qui aditiccdlioneadmirrunt: fed 
jiiij naturaics ab incdfato no fucccdiit patn,&hocin- 
dudu cft ad rcfrcnjdii viriij patris.Lfi. Cdc nat.lib.& 
contra tcftra nulio pado vcnirepnt, gLin l.j. ff.^c 
bo.poL c6tra ta. igif 17) natiuitatcfilij cxcplans (tibfto 
cxtinguai, intciligii dcfili)slcgictmis& nacuraiib. & 
nddc nacuraiib.cifi.C6probatur hfc ratio p tex.in dJ. 
cxfafto.ipsu (icinduccdo.ibi df,q> agnarionc fui hz- 
rcdis rupitur excplans lubftci, & hoc cx duplici rone: 
tu quia nihil inrercft aliii h^-rede inftituerct ipfc fHias 
poitea , an iure haberc c^pcnt (uu h.^rcdc : tum quia, 
nec.n.autpatfcautlVincipc de hoccaiu cogitaflc.vc- 
rilimiie eft,vc eu,qui polfca nalcerct cxiixrcdarer.Mo 
d6 lic.Natur.ilts fiiius n6 dr fuiis h^rcs,vt prob.itur ia 
$.fui aiit.InlLdc ii;cr.qualit.&diffcr.iudai.huiiuniu 
tis.C.de nat.iibcr. & idco naruraic fihu fuii hxrcdc fi- 
iius furiofus iiaberc non p6r, & fic prima r6d.icgis ia 
filio naturah locii no her.nec verifimilc cft, patrcfiUti 
naturalc inftiruillir.fi ipliim nafciruru cogitaftct,quia 
hoc pr facerc no poruilict,cu nili in fcx vncijs ipsilpo* 
tuiirctinftituere.d.l.iuiinaniraris. Pr^tcrcacu m cxe* 
plari fubft^ncindcfcdudcfccdcnriu fubftituccU lint 
nres fiiriofi.cj filij sut teftatoris, verilimilc cA, ipsa ex- 
h^rcdallc filiu naturalc nafciturii, li d co cogitallct pp> 
ftes furiod &fihos fuos: maior.n.eft amor filiorij luo- 
ru lcgicimorij &narurahij, qua ncpotu naturaiiir tm« 
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d.I.Ccnttirio, fub na.6i. Diciturqicfircciin^faindi- 
tutto.quia omnisfubliitutiocft inrtiturio.nim in/li- 
tutio quamcunquc ordinaiiomrm (igniHcct: led non 
omnis inlHcucio e(l fiiblbcudo, vt tritinimi iurif l 
Et quia rcciproca his vcrbis conccpra,guandocHnque 
aliquis h^rcdum tncorum dccciTcnr.iubftituofupcr- 
uiiientcs,contincc ptura repora, fublbnitiones varia- 
tia.fcd fubcopcndio pcrlonarum principalircr, &tc-' 
porum cotinet piurcs lublUtutioncs,idc-o.iddilf<M«n 
tiam rcaprocf lub(lituttonis,dicitur lub compendio 
tcmporiim, & non perlonarum^nam narara compcn 
diol^ lubllitutioais cll lub compcndio tcmporu dun 
taxatcomprclKdcrcplurcsfublbtutioncs, lecundum 
Bal.in l.prccibus.C.dc impub.&.'alijs liiblL Ec quia po 
teftcomprchcndcrcvulgarcm, pupiilarcm,cxnTipu- i 
rcm,&.*hdcicoraiTiilIariam: vtcxcmpli t^ratia, li qiris . 
lix-redcm fibi lcr ipkTit, &: li intra i j.annum dcccllc- i 
rir,vclqiicunquc,hibltitucntTituim.nam lldcccllt» 
ritprior Iwrcs mUituiusanteadiram hfrcditat^con 
lincbit vulgarcmrublHriicioncm, cum viilgari, antc 
adiram hircdiratc, ljriocus.l.poftadita.C.dcimpub. 
& aiijs rubil. li vcro dccdlerit intra pubcrtatcm , & is 
cui fac^clVlubftitutio, cfthlius tcllaroris in ciuspo- 
telbitc cul^turus, pupiIIarcconrincbir,cui,filioinira Q 
pubcrrarcm dccedcnti.cft locus.l.tnpupiIlari.freod.fil i 
dcmumpoft pubcrtarcdcccllcrir.hdcicommillariam 
fubftitutioncm corincbit, cum nulbpoiric a Pa^ano: c 
direda poft pubertatcni alicui fieri fubfticutio, iiili is 
dc libcris lit , & furiorus, l.prccib. C.co.& idco in dif- 
finitioncdicitur , llurcs (ubllitutionum fpccics apta 
«ft comprchcdcre.£t cum fub vcrborum compendio 
plurcs compIc«ftatur fubllirationcs.proptcrfa non (i- 
no ratione Dodorcs lunc compcndiolam fubftiru- 
tioncjn dixcrunt, Bar.& Soc.iun.in dJ.Ccntuno,BaI, 
Albcr.Curc. & CagnoLin dJ.prccibiu . 

Y Qux 



1 SMbflltutlocomptndioftfijuid fn. 

2 SHbfiitHtio cvfnpcndiofj, cn fit propria fubflitutionU 

Ipectet ? 

i Spedes^^us ex duaius conficitur /peciebus , noii confli. 

tuiturfubAlterA ex iliis, fedfrpuratim conftderatur. 
4 Simpliciatjus in commixtione MMtani nomen , ^ alio 

vocabulo uominantur,tcTtium confiuuunt fpecitm^ , 

CAPVT PR.IMVM. 

'Ompknoiosai Subftitu 
iionis marcriam rraciaiurus, 
I opcrarprctiumclkduifi, pro 
' dariori totius matct 19 inrclli 
, gcntia,dcpitiribusvidL-rc. Et 
ptimcHquidlitCura|>cdiola 
' fuUbtutio ? Secundo, quare 
V^^&^^^SS^^ ita dicatur > Tcrtio, .in pro- 
pric lit Ipccics iubiiicunonis ab aiijs dillindla > Quar- 
to,quotfpccics fubltitutionum in lc conuncai? Quin 
to,q u ibus vcrbis Bac ? Scxro,cuius ctfccbus lir .' Scpii- 
rnb&vlrimo , quomodo&quando cxpirct ? Quious 
CiUxiitis rclblucis, clara apparcbit tota prxicns copen 
aio£r fubftiriirionis maccria,& dcucnicdo ad primu. 

Compcndiolaltibftiturio , f lccandii Bar.in LCcn 
turio.ri!devuig.&:pipil. cftiila, quz fub conditionc 
m )rrisvci.tlia, muitacoplccliturtempora. Haxdif- 
iinirioplurcspacicurdiihcuiuccs,& idco DocLconli- 
(lcranccs,qux cotra hanc BartoU diiKnitioncm oppo- 
nnnrur, volciitcs difhcutcaccs rcijccrc dicunc, q> com- 
pcndioia iiibiLicucio, cft lcciida inftitutio^qu; lub c6- 
|lcdiD tcmporum, & nd pcrlbnarii plures lubftitutiO- 
nom (pccics cft apta coprehcndccc. ' iia tradit Ripa in 
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Quarcorapcndiofa fubftinitio, t fm Dialcdlicoru 
^llormnSjnon ei\ propriafuhftitutionis fpccics^non.n. 
<i^clit Jttjiiid (ubrtarialc, fcd folummodocoplcclitur 
^arquetnit plurcs l"ubft6nc5,<S^ in cffcdlu rctbluitur in 
vul^arcm.piipillarc, & (idcicommiflaria.Dcc.in I.in 
Tcft6,nu.4.CHc tcftam.milit.licctfm iuranoftra,vir- 
lutcquonim « modica diucriitatclpccics conftitui- 
iur.l.iam hoc iiirc.fr.cod.& l.j.ftldcprjt.ftip. cu limil. 
diccndum lit , i^' prTCipuc- qiioad rurma &raodum , 
fr inpcndiofam ful-ilh»ncmclIcproprie Ipccicabalijs 
di|iiiidam&;fi-paraia, pruut vult Arct.Do^orcscon 
tcirdandoind.l.in (cflamcnto, qucrcfcrt&fcquicur 
jbi Dcc.-Alcx.in I.Lucius.lT.dc vulg.&pupiL &Soci.in 
rub.fT.co.idcm fcquuntur, & ali hac opanionc non di''^ 
fccdit Polii.in rhait.lubftit.in marcria cipcndiofr, in 

3 tcrtioqUffito.Et ratio cft^quiafin iurcnoftro fpccics, 
qujE particinat cx alijs duabus fpccicbos , vel eria t\u^ 
cx alijsduabusfpccicbus conficirur.non conftiruicur 
(Jlb altcra cxillis fpfcifbut.fc^elnr^m colidcracur. 
Cj.in pfin ffjHcpr<^.ftip.Iiift.(!efliuif?ftip.ihprin.&fa 
cit tcx.in d.I.iam hoc iurc. fcd compcdiofafpbftirutio 
parcicipat cx direda& fidcicommilIari.i, & cx his fpc 
cicbus conficitur,nam contincc vulgarcm, pnpilLuc , 
excinplarcm, &fidcic6miflari.i: Ergocopcdiola fub- 
ftocfl fpccics fubftonis dcpcr fc, & vti fpccics diucffk 
idirc<2a,&f]dcic6millariac61idcrarur.Confirmatnr - 

4 hxc ratio: f nmplicia q in vnionc fcu c6mixtionc mu 
Mnt n<)mcn, &ambovclocsaliovocabulo nominan- 
iur,tcrfiflconftituijtfpccicm, ctll luam rctincat lub- 
ftantiam.l.idcm Pomjjonius.i.j.ff dcrci vcndicvbi cx 
nveUe&%inofitmallum, quodccrtiafpccicsdicitur, 
licct nicl & vinum m commixtionc rctiucant fubftan 
tiamlua,cum l^in Philofophos^corporaliquida in c6- 
rnixtionc incorrupt» mancant . Scd fublt6ncs qu.r in 
coropcndiofacoprchcnduntur.mutat nomcn: non.n. 
nmplius vulgaris,pupilljris,cxep!.iris,&fidcic6mi(1k 
rianominatur,frdaliovnico\'ocabulo.f.c6pcndio(^r, 
appdlatur.d.l.proctb, crqo tcrtia colltruuat fpccicm > 
&ficc6pcndio(a,rcrcialpccicsfub(16nisnuncupatur. 

s y M M ^ R I y M. . 

1 SnhflitMtU) ccmpenditfj,t}UOt fubflitutiones contineati 

2 SKbflitutio Ttt '^.ir«, an ui compendiofa comineri poffit. 

3 CopuU natura efl rcpetere qujUiatem prtcedentem . 

4 SttbHitytiopupiliaris ,anin compmdiofa cotttincatHr, 

^mdoefl fafia vcrbis dircfiis,fcuobU<]uis,leKcomM 
lubus , f{u lit faHa in tota hxreditate ,feu in re certa 
pdrtickUri.feu m cjuota bfredititis,feu in quon boM 
:,f$m.iifMiidrclaratiomb.nu.f.6 7.8.11. 1 J. 14. i 5; 
16.17.1 8. 19 io.1l.2j.24 2 S. 26.27.18. & 19» 
9 InteUedus ad l.cohfredi.S. fi.ff.de ruL& pitp.& nu.io, 
1 1 Ltx interpn taiHr rolumatcm teflatoris ad iliud diri. 

fi,tfuod bcnignius & fauorabiLius efl. 
22 In ieg,iiima onus adieQum prsfumitur reliQum non d 
fiUo ,fcd ab hArtdibus eius . 

c A p. n. 

j£ctCompcdiofafubftitutio diciturco- 
tincrc vulv»arcm , pupillarcm , cxcmpla- 
rcm, fidcicommillariam.direclam mili 
tarcm,& rcciprocim. 9 contincat cxcra 
plarcm , tcnct Soc.iun.in coL i o ; . nu. 1. 




•ol.j. q> comprchendat fidcicomillariam, tenft Do^V. 
omncs vno ore.tam in d.LCcnturio,quam in d I.pre- 
cibus, &Maria.Sociun.inConf 1 8 i.num.i7.voLi.& 
in conf I o(>.nu.i7.eod.vol.j.q> fubcompcndiofa dire 
«5laroilicariscontinc3Cur, ocsin d.LCcnrunoa^t illii 
rcx-fatcncur.q» reciprocacompcdioscficri podit, om- 
ncs tcncnt, (eaimlam Rip.in i-Lucjus , num.4(5.fr.de 
vulg.& pupfl. quod vulgai is , & pupillaris contincan- 
tur.cft controucrfi iuris : idco pro rcpcncnda verira. 
tc huius maccrix circaduasconduliones cft infiftcn- 
.dum.&priroacritfanvulgari5incompcndiolaconti- 
ncri pofTic: ftcuiida, an pupillaris. 
i Circa primam conclufioncm f dux funr principa- 
lc$Doih3rum ojl^nioncs: Qnarum prima eft,q> conti 
ncatur vulg.uis Itib compcndiofa. quain opinione Ib- 
quutur Barjium. j 1. Alcx.num.^3.1af num.i }.Soci. 
num. 3 j.Ripa, num. 1 46. Lanfran.dc Oriano,nu.i x. 
&ali) c6itcr in d.l.Ccnturio.nar num. i o. Bal.coLfin. 
Ioan.dcImoIa,niim.5. Pau.dcC.tft.num.7. Arctxol. 
* pck.& Ang.mim.S.in Lquanuliu,Li i.ffidcaOq.hfrcA 
Joan.dcIrnolainc.Rainutius, in marcriacompcdio- 
l]r,extradotcftarn.Phihppus Franchus in cfi pater.in 
m.itcriacompcndiofv,in vcrlic.circaprimum, dctc- 
fiam.lib.C. Albcr.in rub.ff.dc ^-ulg. Arcc.in Lgcnerali- 
tcr,pcr rcx.ibi.C.dcinftit.&l'ubftirIafnum.i i.Curr. 
inn.num.44.C>'n.q.4. Albcric.q.4. Alcx.coLi.Salyc. 
& Dcc.num. 1 d.circa fi. in d.I.prccibus , Couar-in d.c 
Rainutius.5,p.num. i ^.Bocriusdpcif J 8. Alcx.in con 
fiLi j.num.i.lib.^.&conf ii.lib.}.B.ild.inconf78. 
quamui^ primu$liibftitutus,lib.i. Soci.in conf jl. . 
lib.j.Coriun conf. 1 9 8.I1 b. } . laf in conf.7 i.li b. j >Stc 
phanus Bcrtrand.in conf jjj.lib.j.Guido Papxin 
q. j j 5. & in q. f jo. Decin conllii^. &in cont.4 1 6. 
Soci.iun.inconliLii i.lib.j. &inconliLi (Sp. & 1 8 i. 
lib.i. Aymon Craucttain conl. tS j.Marciis Anton. 
Nattam conf i47.1ib.i. l-"crnandus Vafiiuiusin tra- 
dlacu dc fucccll.'crcat.h b. i.J.it.num.i^.Fumcusdc 
compcndiola (ublhtut.num.14.Ang.in conf 4 c .& in 
conf.i04.& Ruin.in conf «j^.num. j.volum.i. & h^c 
cftcommunis & rcccpca Scribcntium fcnrcntia, quac 
«pluribusprobatur. 

<i ' Primo: Compcndiolaiubftitutiohisverbisconcf- 
pi folct, Qu.indocunq-, lincliberis deccftcric, Titium 
fubftituo. Dod.tara in d.l.Ccnturio,quim iu dlpre- 
clbus . fcd fub his vxrbis comprchenditur cciam ip$ 
anreadicam hxredirarcm, & lic temjnis vulgaris fuo- 
fticutionis, iuxcaLpoft adica.Cdc impub.& alijs fub- 
ftir. cam anccaditam harrcditatcm deccdcrcpofrit.er 
go fub his vcrbisc6pcndiofgfubrticutioni$ctiamval 
garisfubfticutiocoprchcnditur. Huicrationi rcfpon 
deturcx mcntcPoUri ,q» imoillavcfba, quandocun- 
qucdeccllcrit, rcquircrcvidcntur, vt illclithxrcs.fiC 
invitahrrcditatcpotiatur.&licct Politus nonpro- 
bct, tutamcnita probarc potcris. Intcr ifta vcrba, 
qncunq; dcccflcrit^vel fi dcccllcf in & ptimam inftiai 
tionc.pliipponiturfcmpcradcirccopula vcl aliquui 
loco copulj, vt Tiiiuinftituo haTcdcm,qncunq; de- 
trlleruTitius, ftibftituo M^-uiu,& licprxfupponitiir 
adefte copula,vcl aliquid loco copul^ intcr inft6ncm, 
&compcdiofara fubft6nera: fed natnra copul^ dl r&. 
pctcrcqualiratcprxccdctcm.l.auia, in prin.iunclagL 
£dccontL&dcnion.&LSaf.J.Caio,&ibiBar.notat. 

fr.dc 
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ff.dc fiindo iaftruc.crgo copiila rcpctjt pneccHcnrem 
<}u.iliMtei», quodhan-csdcccdat: &nc9)C]UJndodi- 
cit,Titiiishtmihih.-crcs, & qncunquedeceilcnt Ti- 
tius,fublbtiK) M(uium,& iic Titio i.un hfret^c hdo, 
rublhtuoM^*uium.exqiiibusparct,q>ilJ3 verbacom- 
pcndioU' fubllonis pi i-fapponunt q> illc /it hxrcs , & 
in vita hircdir.icc poriarur : quo in caCu vulgaris locu 
iiabere non potcll,cum (iibibtutio iub illis vcrbisco- 
cipiatur, h h.Trcs non crit,vt habcturin l.j.frcod. 

Sccundo moucnrur pcr tcx.in L } . ffide adim.lcg.cil 
llcinduccdo. ibi dicinir, quod illa Tcrba,li primo no- 
ininatus decclIcrit,i'ubrtituo lccundum:hunc habcnc 
fcnrum,vt ii primo nominatus dcccd.ir,.-inicqudm le- 
gacumileu lidcicomiiTiim acquirat, liue id viuo tcl^.v 
(orc,liuc mortuo contingat, tunc lubltitutus admitta 
tur.iic&in fpccicnu(l;ra,illa vcrbalub/ionis, lihaTcs 
inllitutus,qncunq;dcccircrit, fubihtuo: hucicniura 
iiabercdcbent, vt inftitiuus, iiantcacquilitahccrcdi- 
Tatcm,viuo,mortiiovc tcflatorc dcccdat, aJtcrutro ca 
4'u fubilitutus admittaturcxvivulgoris iubllutionis . 
Stringitur hoc fundamcntu.fi d.l.3 . procedit in let».i- 
tis, longc facilius recipicndu crit in iu[)fl6nibus I)^<rc 
^itatum , qua: fauorabdiorcs (unt,*^ legata & lidcico- 
niilla.l.pcn.$.cij igitur,iun(io$'.ilIo.C.dcncceli.Tcrii. 
k^ed.inllit.tradicUljn l.qu9dcIcgaio.(rdc leg.j.for 
«tfceturadiiuciftctextus. d.l.;. loquiturin fubilone 
#A^inicgalo, vd (idcicommiiIb,(tibltaccond6nc,(i 
primusnommatusdcccilcrit: crgolongc(i»ci!iu$ad- 
jTiictcndum critiji fpccic noftr.iivbi ponimuscopcQr 
dioiam ficri lub haccoodonc, li inibcutus qncunquc 
dccelli:rit,quod vcrbii c(l vniucrialc,& per huc omne 
tps comprehendit,vt inLharrcs qiiquc,alias qncunq;. 
Cdc acq.h(rcd.vbi per Scribentes, &in ((ligcncrahta 
te prohat tcx.in l.li is, qui ducenta. Ji.vtrum. if.dc rcbw 
dutxqtumobicmcum verbacompcndioij; lublionis 
dn t ajKa comprehcdcrc omne q.)$ , coniirqucns ell, vt 
inibruto monctc, locus (iat (ubllitutioni ct cx vi vul- 
garis.fubll6nis. Huiclcgi itacorroborau: polliimus 
rcl'pondere,q>noncll miru.ii in d.L f. fubihrutusad- 
mittacurctantchabitij lcgatumab eO, cui piimorcU 
ciamiwti quiavctbacondunis in hocctcalu locum 
fthi vcijdican':nicoiiditioei},(i dccelIerjcTitiu>:qU5 
cuditiolociihabet, liucTiriuslcgarum habucritiiuc 
iion:quodlccuscllinconqx:ndio(alubll6ne,cu cottr 
didoappofitaiionvindicctlibilocu anteadita ha*re- 
dit^ccm, lcd polladita haTcditatc, vt lupra in riinone 
pritni fimdjrncnci demoilratu fuic.& iunc cfi q» com 
pcndiola fubihrutio in (ccundu cafum ficri dr,& non 
inpriinu, vtin d.i.prcabus,piobarur: qd nonclIet,li 
d^uibilitutio antc adit.i Ivcretiicaiem libi locum vcn- 
dicaret, cum cuc in priroti coium fubilo iicri ihcacur . 

Tcrtii) & vltimoalijs uinilliSk hacratioaeinoucn- 
rur: Si poltadtt.'i luetalitafcin locum habct toinpcn- 
4liu(.i.fnbll6.d.i.Cccuriad Lprccibus. d.c.Rainucius» 
&d.c(i poier . ergo mulco magis iocum lulH-bic ance 
adiQm hxrcditace.probatur c6l'cqucnciaiquia priori 
cafu n ulU ht iniuria inlbnitu,cu h^rcditas non adita» 
nontranimittatur in hxrcdes.i.vnica. $an nouiiTimo. 
C.ilcc.r(Ltol.l.c:iU'.icipaca.C.qui adinitJ.cpntra foro 
rcni.C.dc iurc d('lib.h.trcdita$ .vic adica troiilit ad hf 
rcdcs, nu lccasq^ rdiquum pattimonijJ.led ft pliucs . 
^■(ilio impubcTi.fildc vuig.CkpupiLvndciiUia verb^» 



qnciinqideccllerir, litbftituo Mfuium,po(Iiintcrfic*e 
rc, vt i nltituto ct poft acquiiiti IvLrcdiurcm moricte, 
loais fiat fubftonu quanto Faciiius id cfficcrc podiinr 
iia:rcdcinllitutoautcaditah.crcdifatc, moriJcc^cum 
pcr hoc nuilainiuria fiacoccipfi inftituto,nccfucccl- 
lonbus ciii$.Huicrationi rridctuf ncgando confeqnc 
tiam, qu^ non K:nct in q.nollr.i:(:i.' ratio cll, quia coin 
pcndiolafubftopoll adita faxTcditacc iocum habcr, 
cx eo quu compcndioi^ ('ubft6nis condit ro co in calii 
adimplecur , & lic vircurc vcrbornm t clhtoris dilpo- 
litioverificatur: quod lecnsdlanreaditahsrciiitacc, 
quo iii cafu locum habet vulgaris liUiftitiitio, cii vcr- 
bacompcndiol?lubll6oisrcqnirercvidcantur,vt i!Ic 
[it hxres,&: in vua h^ rcditate potutur,vt (upradcmo 
lleatuni fuit. vndccu virtucc vcrboru voliitas teilato- 
ris rqnignetcopcndioiamautcaditabxrcditatclocu 
l»aberc,lcquiturconlcqucnti.t fupra facU non valcrc, 
Ex prxdiClis patct hac opinionc nulla raiionc niti, 
cui dilpufando rndcri non polfif : jdco aJrera cll opi. 
fupcriori contratia, qua tcnctPoljcin tni(a.(ub(lit.iB 
matcria compcndio(a:,in 4.diibio,&'aliqii iftam opi 
nioncni lirquutus faii rcruainL Valij. in tract de (iio- 
cc(.progrcl.lib. i.Ji. 1 7.qu.T opi.hac ratione probaruc. 

Coinpcndioia fubllitutioiocum habct polladita 
h.i:rcditattin,crgolubca vulgaris fubftirutio nocom 
prehcnditun ipU.n.antcaditaharrcditatciocii htbet. 
dJ.poll .iditam . maior probatur ex pluribus itiribus . 

Primo pcr tcx.in d,Lprccibus, in vcriina non eft in- 
<eta iuns, cum fic induccndali vcru clfer, <f fub com 
{lendioia vidgaris contincrcrur, fequcrctur q, copcn- 
<iio(a non in l(:ciindu cafum.lcd in primii (icri dicerd- 
4ur.Scd conicqucs eft (allum, vt ibi probatur,crgo faj 
fum cft cr ancccc(iens.Stringitur h^c ratio, Ditflio plu 
larclpit-icnsdcterminabiliaparifonnitcr dctcrimiia 
fcdcbct.dJ lam hociurc. lediiiawrbain lccunduna 
cafum, rclpicitinc «prcdam piipillare & com}>cndio* 
iam: crgo qucmadinodtl piipiilaris in fecundu cadiin 
tininfpcciis vcrbis ficri dicitur» ita ct compcdiola in- 
(pcclisvcrbisiii('ccunduin-ca('um t.ifuin fieri dcbc;. 

Sccudo proba tu r pcr tcx. in c.li patcr, de t efto- in 6. 
in vcrbis iilis,liho lijblcqucnter, & (ilia dcfMn<ais.vbi 
non pcr rcpudiationc prirai oominati, fcd per laort^ 
iploru (it locusiubftoni: quotit vtno incclligaturd^ 
«u:jcavHlgari,qu^-n<»nalitcrquimpcrrcpu<liacionc, 
aliimvcc'xcluljonc,qu.r anccadicj lia:raiicatc contia 
^crct.locu liabcr.vtin allcgata Lpoftatlir.i.rurlij$con 
lidcratur jllc tex.in vcrbis illis,abkp dcdu6l]oncTf&- 
bellianicar. \ bi iniclligif ur liarrcdifas perprimos no- 
jninatosadit.udeifjdeqritur, an cxcau(iihdcic(5rai(Ti 
rcftituuoiacjcdacllct: quolir,vf copertu lir^vulgar^ 
ccliarcqux lub fideicommillrtna nunquam (ubin- 
lciligitur.Lille, aquo. f.li <lc tcftamento.£ad TrcbcL 
Tcrti6<Si: vltimo probatur per tc£ in d J.Centurio. 
ibi, port e.im aut a Ufem cx priuilcgio inilitum patris 
dunuxatcum fruChbunnucnri^iu li^rcditatc.&ibi, 
iotra 1 4-innum ct propru bona hli; (ubftitutiis lurc 
.cuicapict. vbiprobatur, q>conipcndiola(ubrtitutio 
coinprchcndit fub fccas (iibftitutionc$,qua- portadi- 
um liaricditatcm iooim iubenr: nonautcm eas fulv 
iliiuiioncs.qua' antc atliuin hartcduatcm iocum ha- 
bcnt.qualis ell vulgaris & rcciproca . 
, .H»sicgibustndctur,&pniu6 no obftat d.Lpred- 
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(]uu in d.tntn non dicirur<}> compcdiofa in fm 
c»(um fich dicitiir.fcci ibi hahctur, t^> i\ rubAitutio in 
f m ca(um,vcl cxprcfla vd compendiora non \-ftjuc ad 
ccrtam ^tate U£ti rcpcrianir,^: (ic (1 repcriatu r fadb, 
-adc6 quod prarfupponit, quod ct in primu cafum dc- 
ri po(rir,&:t]uod non tn fm calum trn ficri dicatur,& 
ibi vcrbnmruhllitutio, rdpicit j.arirormitcrpupilla- 
rcm&compcndiofam. &idco(]niii Fmcalum fa^ 
rcpcriatur.parifotmitcrrcfpicitmatrcin mcdio cxi- 
ftcntc vtranq; (nbltoncm . Non ohfbrtcx.in d.c.fi pa- 
tcr, quialoquiiurin dircda (uhl^oncfHipiilari , vt cx- 

1>rcfsc tc):.ait,non aiit in compcdiofa (ubftonc, vt nos 
oquimur . Pr^tcrca dato q> loquatur in compcdiola, 
th trahitur ad dircda pupillarcm,quia vcrbis & pcrib 
niscoucnit.vt dc pupillari intclligatur, qd fccus cft in 
cafu noftro.No oDlVat rertio&vltimodl.Ccturio.qa 
liccc loquatur in (ubftonib. au.T poft adi t.i li.Trcdirarc 
locu habtnt.non tn pcrillud cxcludit,quin li luTrcdi- 
ras non cllct adita.quod lubltu illa locu non habcrct. 
^uadcrcind.lcgcnullum potcltficri fimdametum, 
Ex pr.Tdiclis patct vtranq; opinioncdifputidode- 
fendi poUc: cgoprorcroluttoncliuiusqonisduosco- 
fidcrocafus.quoriiprirouscft : Qninftitutoharrcdc, 
rcftatorfubhacvcrborij forma compcndiolam fub- 
ftoncm conccpir, fi Titius ha-rcs infliturus qiicunquc 
dcccncrit finciibcris,fub(lituo Scpronium . & in hoc 
cafii cgo tcnco, q> lub hac copcndiola cr vulgaris fiib- 
ftitutioc6prchcdamr.&: ratiu eft,i^uia iftavcrbafub- 
ftonis rcfcrri pofiunt ad tps non aditx ha:rcditatis, Si 
ctiam ad tps hcrcditatis adit.T,cum vtroq; tpe,Titiu$ 
harrcs infiitutus dcccdat. crgo vti fub vcrbis compcn- 
diof^fubn6nispupillaris,itaeiia vulgarisfubltitutio 
comprchcnditur. & hoc modoconcludcndum cl},'ec 
■qnincompendiolafubftonedi^iin fuir,qrictinq; fi- 
nclibcrisdcccl1('rir,fubftituo Sepronium,quiaverha 
irta rcfcrri pofllinr adTitium fimpfrA' adTitium vti 
harredc.&adTitinm vti haTcdcinftitutu.& fic vcrba 
funcgcncralia,& ppcacontinct ips non aditar h^redi- 
taris, &fic tpsvulgaris fubfldnis.d.I.poftadita . & tps 
aditar h9rcditati$.ni fi rcfcrantur m{ Titiu fimpfV,lcu 
adTitiu ha:rcdcinllitatu,contincnt vttunq; tps:fi ad 
Titiu hxrcdc.tps adita: h^cditarisc6prchcndrit.& i6 
niiru nocft, fi liib iftis vcrbis vtr.^q; fubftocontincar. 

Secundus calus cft,q ri harrcdc infti tuto, tcftator co 
pendiofam fubftoncm fic cocepft, fi Titius hf res fine 
Ijberi$qncunq;dccellirrit, ('ubllitHoScmproniu.& in 
hoc cafu inlpcctis vcrbis , coinpcdiola iubfto vulgarc 
noncomprchcndit.&ratiocft,quiaifta verbacopcn- 
diof<^ (ublbnnis prAfiip|>onu t,q. Tiiius fit h.Tres,& lic 
fi linc libcris lia'rcs dcccflcrit lubftituitur Scpronius. 
fird fubfto vulgaris fit fubillis verbis, li hxres nocrit, 
vch.ibeturinl.j.fr.co.&antcadit5 hrrrcditatcm,&n6 
poft adita luTcditatcm vulgaris (ubAo locum habct . 
d.l.port aditam . crt;o (iibcom(>endiolafubft6ne, fub 
antcilida vcrboru fcrmaconccptavulgaris fubftoco 
prehcndi nopotcft. Scd notaq>licct in hoccaluinlpc 
disvcrbiscopcndiofafubfto vulgarcm conrinercn6 
dicarui: th cgo teiKO,(f cx pr«lumpta mcnte teftato- 
ris a lcgecomp rchcndatur. Quod ^irobo hac ratione. 
5ubfti(UtiodFfubfidiariadifpofitio,qu9CO pertinct, 
vrtcftm facilius.mcliusq; liibftincarur, vtin prin.In- 
ftit.dc vul. teftatorcsq: plurcs (ubftonumgradasidco 



"rentadnquij 

faccrc intelligiitur,quo magis in rdiquu fuprcm^ eo. 
rum voluntatcsconlerucrur, vtdoccc Iuftini.inuslni 
perator in Lvnicajn prin.C.deC3d.tol. vndcfit, vtno 
iolum poft rcpudiationcinftituti fijbftitutusadmitta 
tur, fcd et vt inftitutusqriq; ad confirmationcm tdU 
mcnti adire c6pcUatur,vt in l.j.in prin. ibi,quo magu 
inrchquu, &inl.quiapotcrat.fi.adTrcbcI. quarecit 
mcns tcftatori5copcrtincaf,vtpcr plurcsliibftonuin 
gradus tacilius tdlm confcruetur. conlirntancum elt 
Ttquociinq; tpeinftitutusdcccllcrir, ftatim (ubftitu- 
lus admiuatur, vt pcr l\oc tcfta tis dilpofuio conferue 
lur . & qmmadmodu fub pupillari cxprclla cx pfum- 
pta mcnte teftatoris vulgaris corinctur-d.l.iam hoc iu 
rc.ita ct condudendu dl cxpfumpta mcntc tcftatohs 
vultjarc fiib c6pcndiolac6prchcdi.& h,TC noabis,^a 
valclc vtilia funt in pra(^ca: nam in ca(ii,in quo inlpe 
£tis vcrbis \iil{^ris continctur, matcrab ipib fubllitu 
tocxcludctur,arg.l.Papinianus.§.fcd ncq; impubcris. 
ftidcinofl.tcftanj. in calu vcr6, inquo compcdiolact 
lcgis prf^fuinptione ad vulgarc porrigi tur, matcr non 
cxduditur : quia tacita, fcu prxiiimpta vulgaris , qux 
ex vcrbis colligi non potdl,matrcm cius,dccuius fuc 
cdTioncagirur, non excladit,ex rccepta opiniqne» 
arg.l.fi.Cde impub.&ahisliibftit. 

CircafccunoiconcUilionct duoex mentcDo<fh> 
rum (iintconlidcrandicafus: &primus eft,qiifubft6 
fa€ta eft in omnibusbonis, (eu timpft. &in hoc cafii 
Dod. coiter ^oncludunt , pupillarem comprchcdi io 
compcdiofa lubftonclubgcneraiitatcverborum. ita 
coiter l)o^t.icncnt tam in d.LCenturio,c^ in d.l.pred 
bus.& cocm cflc fniam oium Dodl.rradur Ayni.Craa. 
in conf.pS.nuin. lo. & Marian.Soci.iun.in conf 1 1 1. 
num. I o j . qua: communis conduiio probarur in dJ. 
Ccnturio,in d.l.prccibus,& in cfi parcr, dc cclia.in 6. 

Sccundus calus dhtqii fiibftiratio non cft fitchi in 
oibus bonis,in tota harrcditarc, feu fimpfV, fed cft fa- 
Ctz in rccertajNtputa in fundo.l.cogi.$.lcd&fi milcs. 
fr..id TrcbcL & dcclarat Soc.iun.in cof. 1 1 1 .nu.j.lib.|, 
imb fidlctfubftitutusinrebus mobiUbus, &tmmo* 
bihbus, adhucdiccrcfurfubftitufusin rc ccrta, vt de* 
clarat poftaIiosGali.iulaind.l.Centurio, num.xSi. 
quia mobilium &immobilium appcllationc, iura& 
a^ones non coprchcnduntur.l.adiuo Pio. $.in vcndi 
tionc.ft.de rc iudic.& pro rclblutionc luiius caliis rrcs 
principalcs funt cx mete Dodoru c6fidcrandi cafiis . 

6 Primusert,t<in'cft.itorvfus fuit vcrbis obliquis 
fcu prccari)s.&in iftocatu concludendu crt,compcct- 
dioiam fubltoncm pupillare non continerc, fcdain- 
tra pubcrratc vti fidricomiffum x^alcrc. ita tcnct Batt. 
ind.LCenturio, nu.i 8.& j ;.qucm ibi Do^coitcrfc 
quuntur.idc confulcndo fequiicur Roman conCioo. 
Alcx.inconf.4j.num.9.voLj. Bcrcr.inconf ra.nu.^. 
vol.j.in nou. Parii.in conf 7 4. nu.4 Iib.j . & PaUide 
Caft. i n cof j 4 1 .in j.pr. & hic dt cois & recepta Scii 
bentiumfnia.quf probaturinLcogi.$.&gcncralitcf. 
fr.dc lcg.pr\*lb& ita tencnt etiam Soci.in conf. 1 1 y.in 
4.V0I. &Marian..Soc.iun.in conf 9 ;.in j.voL 

7 Sccunduscafusert, t<]uando tcftarorvius fuitvct- 
bis diredljs. & in hoc calu dux funt facienda: conclu- 
fiones:&prima crtqfi vfusfuitvcrbisdircclisno dui 
lib. & in hac codu fionc omifladifpuutione cocludeq 
dum eft pupillarc fub compcndiola uon coprchcndit 

proiu 
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{«rout icntfnr Bar.in d.l.Ccntiirio,nu. 1 8. & ibi Galiau 
a,nu. j t j .Alex- in coC^ j.vol.;. Corn.in c6Cff^vol.j. 
Rom.in coni;ioo.Bocr.dccin j j.nu.^.tSc Soci.in con- 
fil. 1 1 7. V0I.4. vbi luc ellccocm opinioncm artirmat. 
^uzconclulio dcclarAcar^m Soc.iun.in d.l.'Ceruno, 
non proccdcrc, qn cop.ipcdiofa feda fiiidct cum (pc- 
ciali cxprcllionc pupillaris , vidcliccr &: Ij liilius in pu- 
pillari «tatcvd poltci qricunc]; dcccllcrit , capiat Ti- 
tius fundum mcum Scmpronianu.quz dcclaratioan 
vcralit.apparebitinfrain ciconclulionc, qn tcliator 
vTus Aiit vcrbis cdibus, & iaCb fuit mcntio pupillaris 
statis, cum ralia vcrba dircda non ciuilia no dilTcrat 
icdinunibus, prouttradit Bar.ind.l.Ccturio, nu.40. 
item fupradiciaconcluno non proccdit.quando fub* 
ftitutusctlctaliusfilius tclbtods, nam tuncausfa» 
aorc compcndiola fubftituno pupiUarcm continc- 
bit.ita notabiiitcr dicit Guido Papx dcaiij i z. 
S Sccundacocluiioell, fqri telktor vltis flut vcrbis 
dire^s ciuilibus, vtfidixcrir, Etquandocunq; filius 
tncus decellcrit, Tinqs iii fundo Scmproniano hxrcs 
edo, vcl inflituo Titiii in fundo Scproniano.& i n hac 
coclulionc du.T siit prindpalcs, vcl trcs DoiJorii opi, 
Prima cft, q» coprchcndamr pupillaris rubftiriitio, 
Cc q> fubftitiitus pcrindc atq; li iliius ccrr^ rci mciio fa 
£ta non fuil1cr,intcgram habct pupilli h9rcdiutc.qu3 
opinionc tcncnt B.u'.nu. 1 8.Alcx.nu.S9. Arcr.coLio. 
Iaf.nu.} 5.Rip.'i,nu.9 j.&ali; Dovtc6itermd.l.Cciu- 
rio, Salyc. col.fi.& Corn.coL/.ind.Lurccibus,Imolaia 
d.c.Rainutius, num. 1 8 f .Franc.in d.c.fi patcr, coL j j. 
Alcx.in conf.4 f .voLj. Rom.in conCjS. & in col^ zoo. 
Corn.in conf.94.voL|.Bal.inconCai jJib.4. Marian. 
Soc.iun.inconf 1 1 i.lib.j.& Bcroanconf.i i4.nu.i7. 
&cftcommunis & rcccpta Scribcntiuiu icntentia, 
& mouentur ifti alijs omiilis , 

Pcr tcx.in l.coh?rcdi.$.fi.fF!dc vulg.& pupiL fu bftit. 
9 t [-luic tcxtui omillis alijs rcfponlionibus , qux hicilc 
pollimt cuitari , riidetur q> ex co ibi fubftituiio inrc 
ccrta porrigiturad vniucrjij parrimoniii , quia coftat 
Cx vcrbis proprijs pupiUans Iubft6nis,li intra pui>crta 
ris annos dcccftcrit, tcftatorc voluille pupillarirer fub 
Ihtuerc, idco non mirii, fi inftitutio ilb in rc ccrta ad 
vniucrlum lili; patrimoiuum porrigitun lcd lccus cft 
in cafu noftro , cu tcftator pul>ertatis annos in^rclFus 
fit. & fidixeris,racio,qiu moucrur tex.ind.$.h.n6 cft 
illa, fcdquiaquiccrcTrcihrrcs inftituitur colvcrcdc 
no datOibonorumoium hrrcdiatcmobtinct, vtibi 
in fincquar ratio ctia in cumpcndiola locum obtinet. 
Refpodctur, q»im6illararioliabctlocum, lblum,aii 
c6tlat,q) tcftatorvoluirpupilLiritcr, &licdiredcfut>- 
ftitucre; cum.n.tuncdicatur, paticfiliofuo tcftmcoo 
dcrc,Inft.dcpup.fubft.in prin. Li.in prin.ffco.conuc- 
nir.n.vt in rccertainftitucus,filio hfrcs,in vniuerfum 
lit h^cs,ne pro partc icllatus dcccdat filius & pro par 
ce iiueftatus , contra rcgulam l.ius noftrum. ft.de reg. 
iur.& hoc cft q» voluit infcrre tex.in li $.fi.icd lccus cft 
tncafunoltro: quia cum non conftct patrcm voluillc 
Hliofuo tcftamcntumcondcrc, no potdldiciq» fiiius 
pro parcc dcccdat tcftatus , & pro partc inteftatus , & 
ficpoftca inftitutus in rc ccria vniuerfiim obuncat . 

Secunda eft opinio, ^ im6 hzc compcndiofa fub- 
ftitutionon contineat pupillarcm, quam oninioncm 
ieqoutuc Doljn dLprcabus, nu.50. Galiaula & Soci. 



us,Pars Quarta. 129 

iun.i n d.L Cc turio.qui m oucn t ur duabiis r a ri oni bus . 

Prima tA, quia quotics c6llatdc voluntacc teftato- 
ris,eam lcqui dcbcm i?,nulla liabira vcrboru conlide 
rationc.Lpatcr Scucrinam. $.c6ditionum vcrba. if.de 
cond.&dcmon.L j.C dclib.prxter.cum fimil.icd hic 
conftat teftatorc voluillc, fubfticiicum Iblum lubere 
certam aliqua rera, non vniuerfum fili; patrimoniii, 
cum in rc rra ccrta fit fada fubfticutio : ergo ha;c tm 
volunras aticdcnda cft, ct (I vcrbis dire<flis illa exprct 
{afit,ncpluscon(cquacurfubfticutus, quani cdlator 
voluerit . Ec fi dixeris,in d. $.fi.ctia in re ccrta cft fiida 
fubftitutio: item in reccrta eft fadla inftifutio,in !.;.$. 
cxfundo.ff!dc ha:r.inftit. &tii ad vniucrliim porriiri- 
lur patrimnniu,vt ibi. Rcfpodccur.q» d.$.fi.proce(tir, 
j o quiaconrtat tcftatorc fublbmiile filio impuDcri , f & 
idco ^ti qri teftator in rcccrta fibi h^rctlr iiiftituir,n5 
datocohjcrede, inftitutioad vniuctiam hxredicatera 
porrigitur, netcftarorpropartc deccdat tcftatus, & 
pro parrc intcftatus : ita crii cAah fubftitutio fit filio 
impubcri in recerta non dato cohxredc, fcu alio iub« 
fticuto, ilLilitbfto aahic ad vniueria bonapupilli , ne 
hlius dicaE dcccdcre ^ parte teftatus & propartein- 
icftarus,qddciurc nopcrmittiLd.Lius noftrii. &hoc 
cftq, voluitlignificarc Iuri(c6f.in d.$.fi.U bcne & me- 
dullitus verbac6fiderctur.& hinc eft, q> qii coftatdo- 
fiin(ftu voluiflc,vd pro fir, vel pro alio tcftari, fit ca in- 
ccrprctauo, nedicacqs rcftarus&inrcftacusdecdli^ 
fc,& iia proccdit d.$.cx fundo.na aliis fi ca interprecft 
tio no ficrcr, diipofido ccftaroris n6 fortircrur dfcdla 
quo ad principalc intcncionc.vidclicet fadcndi tcftrn 
fibi ipfi.a quainftiturione c^tera dependcnt. fod in q. 
noftra non conftat tcftatorcm filio fuo teftamcntum 
condcrc voluillc, crgo in cafu non dcbct illa incerpre 
tatio ficri contra tcllacoris voluntatcm . 

Secilda racio cft.quia fi diccremus,qj hxc fubftitu- 
rio intra pupillarcs annos pupiilarcm contincrcifub- 
iloncm, rcquereturqvdirc^ fubftiturio vniucrlalis 
crahcrctuf atlparticiilarcfidcicommillum cx^tatum 
varicutc,quia intra annos pubcrtari.s habcrct intcgra 
fUi; lifrcdicatc, poft annos pubcrtatis Ibla rcro,in qua 
fiiit hxrcs inftitutus: fcd hocdiccreeilabfurdii,ergo 
abfurdiim eft ct diccrc hanc corapcndiofam pupill.v 
rem conuncre. Huic racioni rfidcrur, ncgando hoc cf 
(cablurdum: nam compendtosc fubfticutus intra pa 
bcrcatcm dcccdcntcfilio, hal>ctintcgram filij fucccf^ 
iioncm,poft pubertatcm vcr6 habct partiailarc fidci- 
commilIi]m,ncmpc bona, qu^i pacrc tcftatorcconle 
quutus fiiic , & fic hxc cll natura compendiofic . 

Tcrtia& vlcimacftopi.Pohti in fuo tra(^.compcn- 
diofxfubftit.raihicoL9. quara tadto Pohtofibiaicri 
bitRifuiniLLCenturio,nu.<7(>. qui Policusdiftinguc 
do concordat fupradickis opinioiict . Nam aut vcrba 
fubftitucionis atl fiiiunt rdcrunrur, cui (ublhtuitur, 
hoc modo,Et qncunque filius mcus dccdIcric,Ticius 
fiUo mco, (cu ci, Lrrcs cllo in fundo Scmproniano: & 
cunc lit vcra Bartoli opi. & c6is. & racio cft, quia quo- 
rics cx vcrbis.quibus tcftacor vfus cft,conftat, ^ patcr 
fiiio fuo tcftamccum codcre vciit, fubftitucio in rcccr 
ca,ad vniiicrlam hxredicatc porrigitur, nc filius dcco- 
dat pro panc tcftaius & pro partcintcftams.d.Lcohc 
rcdi.$ fiii.&d.$.cxfuiido. (cocxhis vcrbis.quibustc 
ftatot vliis fuit, Titius fiiiu mco iit hxres, colLgiturt 

Y } quod 
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quM filio tedamenta concfrre volutt.iuxta prin.Infl. 
dc pupil (ulilhcrgo rubrtiiuiioilla lAiisi in rcccrta ad 
vniucrlamfiljjhxrcditatcintra pubcnatcmdcccdca 
tis porngi dcbct, & Uc vr pupillaris {ubAmitio ralcrft 

Aut vcrovcrba rchrruncurad tdUtorcm, vtquan- 
docunquc deccncrit.Titius in tali fundo llt mibi Ixx- 
resA' tunc iir vcra Raidi opinio.& ratio cl\, quiacon* 
ftat tcftatorcm voluillc faccrc particularc hdcicorml- 
fum in bonis fuis » quia alium fccit hxrcdcm vniucr- 
falcm.l quotics. Cdc hatrcd.inftit. &c idco fubfliturio 
non porri(;i tur ad vniuei (am fili) ha:ri.ditat(:, nc fub- 
Aitucus plus confcquatur, quam tcliator cxprcilcrit » 
qux icftatoris voluntas (crnanda cll. 

Auf vcrba iimphcitcr proftruniur, Sc tunc cum fi- 
musindubio, an fibi,vclfiliovolucritfub(liiuecc,c6 
cludcndumcftvcllcfilio,&non fibi fubftitucrc, lii.ci 
contianii dic.it Ripa,& moucor hacconlidcrationcr 
aut Aind us .Scmpionianus crat pupiUi,aut tcflatoris: 
C erat pupilli, & iiicncccllari6dcbctintcllii;i q> fitin- 
tra pubcriatcm pupilians , quia no potcfl intclltgi q> 
fidcicommiilaiic volucrit fubditucrc, cu rem puptlli 
grauarenon pon[ir.d.l.cuh.Tredi.$>cum fili.r. Auicrat 
1 1 rcftatoris &:idc concludo.& ratio cft, t qni-i lcx lcm- 
perintcrprctaturvoluntatctcRatoris ad illud dingi , 

2ood benignius & fauorabilius c(l . Ucpcr in dubijs . 
Idcrcg.iur.&in his,qu;c fauorem cotinent, lcx fe in- 
tromittit cam roborando, vt ct a ri^ida vcrborii figni 
iicationc t eccdat, no fic^cit in concincntibus graua- 
incnJ.cum quidam.frdclib.&pollh.vndccum dif|>o 
Ario tcdatoris contincns pupilUrc, dicatur ipfi pupil 
lo fauorabihs, quia pcr cam libi prou idctur dc h.rrc> 
dc cx tcAamcnco.l.luIianus , aliis incipit , (i pnpillus. 
i}.dcacq.h.Trcd. & traditurpcrocs in I.t.rt.con.&pcc 
omncs in l.cx tribus.Cdc inoHltdlam. cotinens vcro 
fidcicomminum dicitur filio onarofa, quia fihus gra- 
uaiiir.d.$.cu fihz. igiturindubiodcbcmusdiccrc, q> 
patericAatorvolueritpotius filio fuo confulcre,& 
prouifioncm ipfi fiuorabilc fiiccrc, & confequctcr q» 
ci voluerit faccrc ct pupilbrcm,& itadi(fhit etiam na- 
turalis & patcrna aficcdo , fcmpcr fiiioru comodis & 
fauoribusintcnt.i,ar£;.l.m fidcicommifli.J.cum Polli- 
dius.ft.dc viur.I.fili;s matre.Cdeinof.tcftam.& l.pcn. 
in fi.ff!decurat.furiofi.&patcrdiligitfiliii,ficut lcip- 
fum.Lifli quidcm,infi.(fiquodnict.cau.&quam proi- 
uilionc fiho fuo fiicir, fibi ipfi faccrc dicatur.Lfi.C.dc 
impub.&ali)sfubll.C6probaturh;cconclufio: In tc- 
ilamcnto tellator appofuit vcrba diroiki ciuilia, qua: 
vcrba idco appciiatur dircdaciuilia, f'm Bari.& alins 
in d.lCcnrurio, quiadicutuc in fe habcre proprium 
iiijnificatum.vt (cilicct.quisiurcdircdoh^rcsfijt.vt 
ipicmctBar.in f.coI.dcclarat, &aii)ctlequuntur, & 
tradit Corn.in d.l.prcabus, coL 1 6. vcr(.&deucnicdo 
ad cxcmpla. igiturcum tcftator volucritiltoscilc hi- 
rcdcsiurcdircilto dcccdcntc filio, qncunquc: quod 
tps ctiam fi intra pubcrtatis annos dccedat,c6prchcn 
dit: fcquitur quod pupillarcm ct faccre volucrit.cum 
nifi pcr pupillarcm poii adiia hfrcditatcm fuccctlcre 
rubiiitucus (Ktllit: na qui vult vnum,vult omne id,fine 
qunillud cilL- non poicd.l.ncc idco.$.). & Liilud. fl^de 
acq.iuTrcd.I.ii iiucr lcgatu.ii.de fcruir.l.vctcrcs, & ibi 
lK>tatur.(fdcitincrcaduq;priu.x&traduntoes pcr il 
lum tcx.inli. fi.dciurild.0m.iud. £xpt;cdi«^isvidcs 
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vltimaopinioncvcriflima elIc,cfiquarg©pcrtra(eo. 
I X Supr.-idi<ialJartoliopL&c6istdcclataturn6pro- 
cederc^qii filius fiiit infti tu tus la re ccrta dato al lo co 
h^rcdc vniucrfali:na tunc li poilca c6pcndiosc Titius 
in rc illa ctru filio impubci i (iibRiiuat.lub taU fubHi 
tutionc nocontinebitur pupiUans. itacofulcndo tra* 
dit Bal.in conf toi.fub(iituiiofacla, &inconf i ti, 

Eroponicur,voL ^.qui mouciur e« laiionc. quia in ta- 
caluinihtucusin rcccrta, luberur luco lcgatArij.L 
quotics.C.dc harrjnlli.& tcx.in d.i.coh^rcdi. Si.fi.pro- 
ccdit,qn inilicutus in rc ccrta n6 habct vniucrlalc co- 
hxrcdcm . quo in calu prout inibrutio in re ccrta tra- 
liifurad vniucrlum.itact iublliiuiio,cuni idciurisfit 
in inll6ne,quod in lub(l6nc.d.$.lj. quod Itcus cll, qri 
dattu aliuscohxrcs vniucrftl is, quia tiic imoubcs re* 
diqif ad infiar\-niuslcj;atarij,& vf fadtaluoilo vtlc« 
gatario, & tanq icgatai lus \i cilc rogatus.d.Lqiiotics. 
Item qti didiim fuitcopcncholaiii n6 c6tinere pu- 
I j pillarc, tqfi vn ba lubllonis ail ccilatorc rcfcrunf.de- 
cLwaproccdcreiqric6pcndiola iimpl'rc6ccpra fuit,le 
cus li lii formata ui figura pupillariH 1 ubftonis, na tOc 
pupiliatcconiincbit,vt probatur in d.$.fi.per que ita 
leoct Ripa in dJ.Cccuno,lub nu.96.in vcrfvcl dato . 
r\ Tcriius & vitiinus calus cft, quando tcflator com- 
pcndiosc in rc cetta hlio impubcri in carcccrca inlU 
tutopcrverbacommunialublliueht, &in hoccalu 
dux cx mcnic Do^oruin facicdx funt concluiiones . 
J4 PrimaclKt<liil"hllitutio vclcftfaclain quotahas 
rcditatis:\tfi didhi fucrit,qiicunqucfiiiu$dcccllcrir, 
iubltituoTitiuin tertia partch^reditatis^vcl clt fatth 
in quota bonorii, vt dicUim liicrit, qiicunq; dcccilci 
rittvolo VI tcrtiaparsbonoruni dciicniatad Titium* 
&in hacconclulioncduufuntconfidcrandicaiUs. 

1 5 Primusquohjcfl,tqritotah.-creditasfuitdiflrib;i 
ra pcr quotas : vt cxcmpli gratia.qiicunc]; fiiius mcus 
dccdlcrtti fubibtuoTitiij in voavncia, &in aii;s vn- 
dociin vncijsfubllituo Caium : & fic fimiliter,qii ou 
bona lunt dilbibutapcr quotas,vt fcilicet, volo vt Ti 
tius habcat tcrtia pattc bonorum, & Caius alias duas 
tcrrias partcs.bt inhoccaluomilIadifputationc,coil 
cludcndii cfl, copendioiam fubftuncm pupillarccoa 
tincrc itacocludiit Bar.nu. 3 6.1mola nu. 1 4. Soc.iun. 
nu.i89.Alctat.nu.<;S.Ciaud.nu. 3 z.Ripa nu.i 54.Gil 
liaulanii.444.&Arct.col.i z.ind.l.Ccnturio. Fracus 
in cJi patcr,in vcrficfcxto qu.Tntuc, de leltara. lib.6. 
Corn.in d.Lprccibus, & tn cof. 1 1 8. num. 1 0.V0L3 
Aicx.in conl. 1 i.nu. j o.vol. j .qu^ conclufio probatuc 
pcrtex.in l.).$.diuus. (Ldc hxr.inilit. & licct illc textui 
loquattir, qii pcr qiiotas horrcditatis fliit tota hasredt- 
tas dillributa, tn habct locum ctiam qti oia bona pcr 
quotas bonoriidiflributafucrunt. &ratioc(lquiadi 
ftributioponionubonorumfignificacidcm, acfidi- 
clum cllctomniabon.irfcddiccrcomniabona, idctn 
cif , quod diccrc totam h.i-rcdi tatcm. i.nam quod , ia 
fi,cum ILlcq. fl.ad Trcbcl. crgo vti qtiando tota hire- 
ditasdiftribuitur.tuncfubititutio continct piipilla- 
rcm: itactiam qiiomniabonaditlributafucrunt/al- 
tcni pcr quotas , tuncfubllo piiptllarc ecconcinebit. 

1 6 Sccunduscafuscft, tqii non fttit totahxrcditasdl 
(Iribura pcrquotas,vtfcilicet, qiicunq; filius dcccllo" 
ht,fubliituoSepronium in qiiatuor vnc);s,&dercii- 
duo nihil dixit , & llc fimilitcr qn oia bona ihilri buta 
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nonfiicrunt: &in hoccafu Do^aorca concludunt, 
compcndiolajn (ubfticutioncm pupillarcm non coq 
tincrcprout conduciunt in d.l.Ccnturio,Bar.nu. ) (>. 
Soci. iun. nu.190. Alcia. num.pS. Galiaula, nu-4 j 9. 
Qaud. dc Seys . num.+z. Sc Ripa num. i f6. f rancus 
ia <Lc.ii patcr. m vcrf.Ccxto quxritur. CarciinJ^ariLin 
confi. y p.voluin. i. Pau, de Caftro in con(i. i 4 1. lib.j. 
&Cornc.inconli.i<7i.lib.j.(S<:in conCui }liAih.}.Sc 
hsK dl com m u nis & rcccp ta Scr 1 bcn liu xa fcnicn ti a, 
qu.Tprobarurpcr tcx.in l.cumautcm.flldelcs».i.&in 
L non arapli ui. $. fi , tT.dc lci».j .& faci t ratio,quia q uan- 
doieflator (iiblhcuitin ccrtaquotapcr vcrbumco. 
munc, cciirctur voluiirc, quod vcnicntcsab inteftato 
finthjrrcdcs. LLuciUS. ffiliam. ft'.delcg,i.cxeoquia 
nonaingnauic toium fublbtuto pcr vcrbum cora- 
muncqui tcxtus licct loquantur.quando rcliiiquitur 
quora bonorum : tamcn idcm locun» lubct iS: dilpo- 
nitur,qu.tndorelinquuurquotahercditatis, vtpro- 
batur in Lli quis fcruum. §.fin.ff.dc lcg. i.& in vtroq; 
cafu ratio , quia quando rclinquitur quota bono- 
rum.non trahittirtalcrclKlhim ad oniniabonaiquia 
{i rraiicrctur, in Icj^pitarium non tranJircnt oncra ha> 
jreditaria. d.Laim autcm. bonoruinenunappclbtio. 
ne,no;i vcniuntoneraJ.njJul ahud, &Lfuhlii'natum, 
$.;.ffdt.- vcrb. fignificat. &:idco ncfiatcontrarellato- 
ris voluntatcm.qu^-fiiitpupdlaritcr hhofublljcucre, 
quiomniaoncrahxreditatis cu vtiiitatibus fubircr, 
nonautem commoda finconeribus: fcquiturquod 
tale relithim ad omnia bona non dcbet trahi. quado 
vcrorchnquiturquota hteredtucis , tunccum vcrhu 
communc fccundumpofljbilitatcm luris tr.ihi poilic 
ad fidcicommillum, trahcndum clt, nc riac alccra- 
fiovcrborum appofitormn in tcftamciuo.&ncfu- 
pcrHuareddatur ilb poUtioquotx Imeditatiscon- 
travoluntatcm& dilpolitioncin tcllatoris.Ncc ob- 
Ibt tcx. jn d. $.cx fuijdo, quia procedit quantio telU- 
tor vult fubftitutum cllo hxrcdem, quod cx verbis 
dirc<ftiscolligitur, focusfifiat lublijtuuo pcr vcrba 
commania.& latio diucrfuatis eil, quiaquandofub- 
iUcutiofadla fiiit pcr verba dircda, non datocoha'r« 
dc, tuncimpollibiiiutc iuris no poteil trahi ad fidci» 
coramiHum: & fi fubllitutio dircdle cft intclligcnda, 
rublhiucuspropartc tancum criclmcs, axko qubd 
pupillus deccdcrcc pro partc tcriacus, Si pro parcc in- 
idlacus, quodcllabfurduin^iinconucnicns. neii^i- 
lur calcabfurdum\' inconucnicns lcquacur, nccella- 
riuiucftringcre, illam rcraccrcam noncllcoomina- 
am, & illum ad omnia bona ellc admijtcedum , &ita 
procedit tex.in d.Lcohtrcdi Si. fi<quodlccus ert,quan 
dopcrvcrba comraunia fubllitutio facUfuic: naiQ 
cunc pocclt trahi iucis polTibUitate ad fidcicommif' 
fum,&proptcrca tcllator tunc vidctur vcllc, quAd 
fubllitutus lit fidcic6milL\rius, fcu lcgatarius,cx quo 
rotumci non alljgnauii.dLliquis lcruuin.$.ti. 
7 Sccundaconclulioell, f quando fubftitutio fada 
«ft in aUqua rccerta: vt excmpli gratia.quandocunq; 
dcccflcrir, volo vtTitius habcat fundum Scmpronia 
nuiTi.& in haCcondulione coitcromnes Dodorcs 
dctcrminat, quodin tali Compcndio{aniinquamc6- 
nnciur pupillaris.ica rencnt in d.l.Ccnturio,Bar.Arc. 
Galiaula, Alcia,Soci.iua&Kipa, &conllilendo cani 
(c^uuci fuctuni Alu.iac6ij.a;an H.toLj. &iu conf]. 



X j i, in fi.voL(>. Corn.in confi. i j 8. nam.(}.& 7.& itt 
conti.40.nuin.4.voL j Jlir.Sod Jn confi. 1 1 ^.nuin. j . 
& 7.voL4.Sociaun.in conC i } 6.num.i . volM.Aymon 
Ciaucccain confi.i 1 0. nura,i.Bald.inconfi.i70.vo- 
lum.j.Pau.de Cafho in confi. j 4 1 .in primapartc. Ca 
pra in confi.6.nu.i o.& 1 1 . Ikroan confL 1 1 j.nu, i o. 
vol.i.R.om.iacoiilL 100. Cardin.ParilIinconfLj<>. 
nuin. f.voluin.i. in conli,74.aum.4j,voLj. Arcc.ia 
conlil.i 54.num.i j.& i4.Angc.inc0nUl.ij.num. j. 
Berttan.in conli.5 1. num.<r. voLj, Marcus Anconius 
Natuinconfi.<>8,inj.voL&Bocr.dccif,j j. num.7.& 
hxc cft communis & rcccpra Schbcntium fcntcntia. 
qu^ conclulio probacur pcr tcx.in faliud quoquc ca- 
pituluin,iundo$.C(tcrum, Auih.vi cuin dcappcllat. 
cognolcic&per tex. inLLuciusTitius.$. filiam.fr.de 
leg, 1.& ratioeft,quiaverbacommuniaadjcdaccrtx 
rei,vim vcrx iubftuucionis aut iafbtuiionis, non lu- 
bcnc.fi^t potius Icgau,& idcoa(.I vniucrfura non tra- 
huntur, glol^ & Do^o. in Lhis verbis. frh.rrcd. infti- 
tucn.gloL i^: Doclo.in l.j.ffi cx fuiulo,& in Lcxfatlo. 
fficodcm titulo. 

j S Harcconclufio, fprout noncontinct pupiUarcm, 
itancc cxcraplarcm, Alcx.inconfi.i;.lib.j.&incon- 
IILlj i.hb. 6, imuio non contincc ncc vuIgarc.Franc. 
ind.cfi ptcr, col. j <). vcrli qui intclligit. &probatur 
ih.d.1. Lucius. $.filian]. /L dc lcg.i.&proccdit ctiam, 
qiiandoadcflccclaufula, pcrquam teflatorvcllecdi- 
i(lofitioncra fua valcrc omni mcliori modo, Aymon 
Cj:auctca in conltL 1 1 o. nura. i . Itctn proccdii ctLan;i 
li fubftitutus cfFct cohxrcs inftituci , Koma. in confi. 
58. numc.i.&in confiL 100. num. i.Itcin& vltim6 
proccdu, qiundo fubflitutio fa(fia cllctin bonis mo- 
bihbus & immobihb.Ri[u, incLLCcacaricH nu. 1 5 j. 
&:G.iliaulaibi, num. 181. 

j i) Hxcconcluho dcdaratur pluribus roodis, f &pri 
(no non proccd^re, quando in coinpcndioia lubfUcu 
tipnedirtumefl«:t, vulgaritcr, piipilLiritcr, &pcrfi- 
deicorainiirum: nain cunc fubcapupilLiriscontine- 
tur, Ripa in d.LCcaturio, num. i J4.& Corn. incon- 
til,j j.nutn.i 0.V0L 2. 

xo •Sccundodcclaraturnonproccdcfc, t<]uandoc5. 
pcdiolafubftitutiocft fiinphcitcr fuvilatilioin rcccr> 
lainttituto: vt ll di<iluni fuerit , fihus mciu in fundo 
Titiano ha:rcs cfto,&quandocunqucdca:ll(:rit,lub- 
ftituo Titium.in hoc cniin cafu pupiUaris contincbi- 
lur.Ripaind.LCcnturiojfubnum.i 54. AlcxJnLLu 
cius,coLpcnult.ir.dc vulg. & pupilL Bartholom. SocL 
inconfhi i7,voL4.Pau,dcCallrdin confi.49. hb. t. 
Arct.inconliL( 54. num.i4.&Cornc.inconfi. ipi, 
AUtU. i.volum. J.& probatur in cli patcr,dc tcftam.in 
6. &ibi pcr cum tcxiiim lunc opmioncin fcquitur 
FranccoJ.^S.vcrfl&idcm. 

i I TertiodccLiratur nonproccdcrc, f quando filius 
in illa rc ccrta fuillct pco f ua lcgicima intiiiunis, qu« 
rcs non cxccilcrct fiiramam legitinvc, nam pupillaris 
fubcorapcndiofacontincbitur, llald.inl.cxrribus.C. 
dc inofhctcftam. Rapl 1. Cu ina.in iL L Ccn turio, & ibi 
Ripa, fub num. 1 54. vcrf liraita tcrtio- Franc.in d.cti 
p.itcr,coL4 j.&SocL in conli. t 1 7. in fi.voL^. &iatio 
eft, quia cxquov{quca<.iIcgitimam filiusnonpotcft 
grau.ari.Lquoniain m priotibus. Cdc inolHc. tcftam. 
jdcovi actus potius vaicac,quan> pcccat. L quotics. 

fl:dc 
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ffitlf rebcluK&I.mncs, qui deftinancrat. dc milir. 
tcftara. concliidcndum c(t, fub hac compcncliola pu- 
pillarcm contincri.H^c conclufio cft vcr3,quancio rc- 
ilitutio Hcbcrct ficri pcr pupillu , Sc fic cxprcfsc onus 
iniun(flum cHct filio , nam tunc illu<i onus cum non 

EoflRtinfcrriin lcgitima, adhocvt adus valcar, do- 
ct ficriintcrprctatio, vtfubtalicompcndiofapupil- 
larisconrincatnr. &:iftudonu$dicituriniundium f\- 
lio, quando nominat im a Hlio cfl rcli<fium, lal.in d.l. 
cotvrrcdi.$.aim filix, num. 1 6. Itcm dicitur onus itt- 
iunclum.quandoin compcdiofafubftitutioncvcrba 
rcfcrrcnturadpupillum,vtputa, luccnlatci, ipfi,fcu 
^upiUo.Aret.inl.j.$.fi.inpco. coLA!devulg. &pupill. 
Hoc non cft vcrum, &contnifium fubtihtcr tcnct& 
dctcrminat Franc. Cur.iun.in conli.7 j.num.7.& pcr 
totum. &cftvcrioropinio vtexciusrationibusappa 
rct.Itcmdicituriniunifhim onuspupillu, quandofi- 
lio fublhruitur, fi linclibcris dccdlcrit, Pau. dc Caft. 
iliconf(>7.infi.in2.parte.& iraditMarian.5oci.iun. 
inconfi.t 3 i.num.77.vol.j. 

Scd quando nominatim onus non eft pupillo in- 
iundum , an tunc fiib compendiola conrinratur pu- 
piliaris, Alcx.in d.l.Ccnturio, numc.89. & ibi Alciar. 
nuin.97.rcncnt non contincri. & iic tcnciit opinione 
contrarilfuperiori. idctcnnitBald.inconli.i ti.fiu* 
mc. 3 .lib. 5.& in conll. 1 7 o.voI.j.Et in confi. 1 40. cod. 
12 voLj.& ha;c mihi vf vcrior opinio, fnam talconus in 
lctpiima adic^ , cu no coftct onus pupillo iniundti] 
ftiidc, ccnfctur & prjfumit rcliiftum non ^ filio, fcd 
ab hzrcdibus filij.Bar.in l.qui duos, in fi.fT.dc vulg.& 
pupiL laCin d.l.cohxrcdi. $.cum fili.r, in S.not. in d.L 
prccibusj&inl.cx tribus.C.dcinoftic tcftam.Salyccf, 
Fulg. & Pau.dc Caftro in d.Lcx tnbus,SalycA' Imo.in 
(l.$.cum filix, Imo. & Pau.dcCaftro in d.L qui duos, 
rau.dcCaftro in Lcam quam. C.dc fidcicomm. Imo. 
in c.Rainutius, cxtra dc tcftam.circa fi.tradatus ^vA^ 
garisfubrtifutionis,Raph.Cum.& Alcx.in l.j.$.fin.ff. 
dcvulg.& pupil.AIex.inconli; 1 i.voL^. Cardin. Pa- 
rifjn confLS i.num.9.in z.voL vbi dtcit hanc efteco* 
muncm conclulionciii,F»"ancif.Cur.iim.in confi.7 1. 
7Z.&7J. vbilimilitcr ailcrit hanc clle communcm 
fcntentiam,Ruin.in confi. 1 47. nu.4.& in confi. 1 4!>. 
num.^.voL j.& Alcx. in confi./J^.num. 1. voLj.&hxc 
eftcommunisopinio, &cx dinumcratione iftorum 
Dodorum apparet non benc dixillc R ip.in d. 1. Ccn- 
turio.num. i iS.dumaicbatcommuniorcm opinio- 
ncm cftc contr.i Rartolum, & qnandogr.iuamcn prae 
fumitur reliftum ab hxrcdibus pupilli, tunc tcnct 
jjrauamcn.cum hxrcdcs in Icgit iina filij grauaii pnl- 
fint.Lfi fundum pcrfideicommilliim. $. h.cum Lfcq, 
fT. dclcg.j.ergocum grau.imcn tcncat in cafu noftro, 
dicendumcftquodnon coniincatpupillarcm, fcdfi- 
dcicommilIaiiam,&ficqu6d valeat iurelcgati parti- 
cularis relii5li i vcnicnribus ab intcftato. 
1 j tamcn conclufio ilccLirafur proccdcrc,tqua- 

dopupillus habcb.it aliabona tempore tcllamcnti, 
nam tunccumtcftator fcrcrtrinxcrirad fuabona, & 
vfus fucrit vcrbis communibiis , \ idcttir fccillc fidci- 
commi(1ari.im, fiuia vcrba ifta rcpugnant dircCbx 
fubftitntioni . fccus vcro cft t^uancio pupilkis non ha- 
btbataliabonaquam patcrna^riara tunctalis com- 
pcndiofa fubftiuitio conuiict pupillarcm. iu noiabi- 



litcr tradit Pau. dc Caftro in l.j.nu.4. fTdc vulg.& pu- 
pil.& vidctur cllc dc intcntionc Baldi in Lcx tribus,iii 
vcrCcgo fcmper tenui. C.dc inof}i.teftam. qux dcda- 
ratio an iit vcra, infra vidcbimus. 

14 Quando dixi, f quod hxc compendiofa continet 
fidcicommillariam & non pupillarcm , dicasproce* 
dcrc quando lubftimtio fit apatrc: quando vcro fiti 
niatrc,tunc cum cam ipfa facerc non poflit , non po» 
tcrt pupillarcracontincir,&grauamcn quod ratio- 
nc fJdeicommiffi inducitur, rcijci dcbct, cum gra- 
uamcn in legitima non pofTit infcrri.d.I. qnoniam 
in prioribus, ita tcnct Marcus Antonius Natta in 
conli.<)8.volum.primo. 

1 5 Quarto decbratur non proccdcrc,tquando fubfti 
tiiiio 116 cft fada tn aliqua rc certa particulari, f cd fa- 
dla cft in rcqux aliquo roodo,& rcfpedliuc voiueria* 
I1S ccnfcifur, vfcxcmplicaiifa, fi filio compcndiolk 
fiat fiibrtitutio in bonis patcrnis, lcu matcrnis , nara 
tuncpupillariscontinctnr,ita vidctur tcncFcRipa in 
incLr.Ccntiirio,num.i (4. 

HxcdccUratio rcprobatur ab Alcix in d.LCentu- 
rio, num.97.iCorn.inconfi.i j8.num.7.1ib.j. &i 
Marii.Socin.iiin, inconfiL i it.volnm.j.& cftvera 
rcprobat io.cft bene veruiii,qu6d Ripa hancdcdara- 
tioncmnonfirmat. 

1 6 Quinio dcclaratur non procedcrc, tquando in tali 
compendioG fubf tonc m rc ccrta fatla ctlct ci3 chiu- 
fiiLi, plcno iurc,vidcliccr,plcno iareSctus accipiat t*- 
lcm fundum, nam tunccontinebiturpupilLaris, Are; 
in d.l.Ccnturio,col.pcnuit.Hxc dcclaratio cft dtibit; 
quia illa vcrba, plcno iurc,intclltgi polliint, vt fintpo 
lita proptcr Falcidiam, fi fbrtc valor illius rci cxcecto- 
rctdodrantcm,& idco non vidctur vcra, qiiia vcrba, 
plcno iurc, figniHcantid quod lignificat vcrbum 1 fe 
iplb, quodvcrbumnoncxcludit quin rcliC>umnori 
pofntdidfidcicommilliim. LTitia. $.j.f{!dcleg. i.Sc 
pcrhunc tcx.contrarium tcnct Sfortia Odcio in tra- 
6tin\ corapendioix (iibftiiutionis. 

17 ScxtcSdcclaratur non proccdcrc, tq^andocom- 
pcndioli: fubftitimis cllctfilius leftatoris, n.im tiinc 
nuore fili) fub cdpendiofa df contineri cr pupillaris , 
&itadcciiumfuift(:alIcritGuidoP.-ipidcci(!yi 1. 

1 8 Scptimo dcclaratur non proccdcrc , t quando in 
dida compcndiofa fubftitutione ellctfadVa mcntio 
pupill.iris .Ttatis, nam tuncfubcapnpiliaris conrine- 
bitur.ita tcncnt Paii.dc Caft.num.4. Arct.colum. 5'^^ 
verf aiiquando eft faC^a fiibfVtnitio. & Soci.fub num. 
1 1 .in verf. aliquando & fccundo. in 1. j. ff.Ac vulga. & 
pupiI.Arer.in confi. i y j.Ang.in confi. 1 48.inc1p.D0- 
minusQuiricuSiMatthcfl in noLmihi 1 451.incip.no- 
tavtilcdi<ihim.Corn.inconfi.i j8.in ^.vol.&incon* 
fil.p j.in i.voLPoUt. in tra^ fubftir. in matcria com- 
pcndiofx,in i o.col.vcrf quxritur fecundo quid fi te- 
iUcor,GaIiauIa in dJ.Cfturio,coL6 1 .vcrfinon obftat 
fidicas,&coL«J j.verfnonobftat.Lfi ita.Lj. Soc.fcn.in 
confi.1 17.V0I.4.& Marian.Soci.iun. in con fi. 9 ^^.per 
totum, vol.j.vbi in duobus locis dicit hodic hanc clle 
magis communcra opinioncm, quxconciunohic 
rationcprol>atur. 

Quando conftat tcftatorem, voluifTc facerc pupil- 
hrcmfubftitufioncm, &fic tcrt.-imcntuni profilio, 
iuxta $Jjbcns,Inftif.dcpupdiaJubrtjtut.&i.patris & 

filij. 
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filij.ffldc viilg.&: pupil. tiinc fi fiJius dcccdit in pupilla 
ri .Ttatc, pupillaritcrfubflitutusaHmittiturpcrpupil 
Urciiiatlomniabona^^pilli iurcdircvto, lic^t fue. 
rittantum fubftitutus inrcccrtapcr vcrba commii- 
nia, vtprobabo. iedinquxllionenoflraconliattclla 
torcfn voluillc pupill.iritcrfilio impubcri (ubllituc^ 
rc,vt probabo:crgo fubftitutus admittitur pcr pupil- 
larcmadomnia bona pupilli iurc dirc<flo, licctpcr 
vcrbacommunia fuerittantum inrcccrta fubftitu- 
lus. Maior probatur, cjuia cx quo in ca fubllitutionc 
non fuit fibi datus cohxrcs vniucrfalis, fubftitutio in 
rc cena trahitur ad vniuerfum dctrada ccrt.T rci mc 
tionc, hcutdicimusdcinftitutionc, quxficrct in te- 
ftamcnto proprio, vtin L j.$.fi cx fundo. ff.dc hircd. 
inftitucn. n-im in i js, qux pcrtincnt ad confcruandas 
tabulas pupillarcs.iudicatur ac ii ab ipfbmct filio fibi 
ipfi tcftamcntum fa^fhim fuilTct.vtf. Papinianus. §. 
u-d ncc impubcris. ff. dc inoffic. tcftam. confirmatur 
hxc ratio:nam in d.$.ex fiindo. inftitutus in fundo to 
lumaccipit, nc teftatordecedar pro partctcftatus, 
&propartcintcftatus,contral.iusnoftrum.ffldere^. 
iur. Icliajcratiomilitat ctiam in tcftamcnto pupilli, 
ne alias dicamus cum proparte tcftatum &rpro partc 
intcftatum dcccflillccrgo milit.ir etiam difpofitio di 
<Sh $.arg.I.fin.C.dc falf & l.illud.fl:ad Icg. Aquil. & I.i 
Titio.ft.de vcrb. oblig. cnm vulg. Hxc ratio compro- 
fcatur pcr tcx. in d.1. coh.Ttedi. $.fi. qui tcxtus licct lo- 
<juaturin fubftiiutioncfaiht pcrvcrbadircc^hi: rame 
ratio illius dccifionis cftgcncralis, & idco in quaam 
<]ue(ubftitutionc locumhabcbit illaratio, habebit 
eriam locum diljjofitio illius Icgis, arg.cconftitutio- 
nem,dercg.iur.ub.6.&c.cum dilciihi, deconfirmar, 
vtili,vclinutili. 

Minor probatur. Vcrba cam fliifte mcn tem loque 
tis arguunt,quf ex cis percipitur, &cui verba ipla c6 
ucniunt. I.Labeo, ver.idcm Tubero. flfidc fupcl. lcga- 
&Lnonaliter.ffIdclcg.^. Icd illa verba, li in pupillari 
ittate deceilerit , funt modus &forma, quibus folct 
fieri papiIlarisfubftitutio,vtInftit.dcpupil. fubftiuin 
ptin.&i.qui hberis,inprin.ff!dcvuIg.&pupil.ergo te- 
ftator idis vcrbis vtcndoin fubftitutionc, creditur 
vclleeriam pupillarcm faccrcfubftitutionc, cuipro- 

Eric illa vcrba & pcculiaritcr conucniunt . Compro- 
arur harc rario, li perdic>averba pupillaris fubftiru- 
tio non fignificaretur, fcqucretur qu6d ca vcrba fru- 
ilraitcftatorcappofira diccrctur: lcdhocdiccrccft 
inconucnicns. I.liquado. if dclcg.j.ergoinconuenies 
cftetiamdiccrc.perdicia vcrbanon fignificari pupil 
laris fubftiturio. Ncc dicas ca vcrba appofira fxiilTc.id 
conditioncm fidcicommillb .tdijcicdam, quia cft fru 
{Iratoria&incpta interprctario , cum finc cxprcflTio- 
nedi^conditionis fihoimpubcrcmorietcproptcr 
vcrbum,quandocunquc,fiiblhtutus co temporc ctii 
admitteretun &ideolivcIIcmus hacfacereinicrprc- 
tationc, vcrbafruftraroriclpccificarafiiillcnt, qu6d 
eft inconu«yiiensdiccrc,arg.d.I.fi quando. 

Sccund6 ditfci minor probatur. Lex fcmpcr intcr- 
prctarur voluntatcm dcfan(fti adillud porrigi fcu di 
rigi in dubio.quod bcnignius & fauorabilius cll, iux. 
rtgulain. Lfcmpcr in duBijs. flldereg.inr. in ijsenira 
qojc fauorem conrincnr,lcx ita leint ronii ttir ea robo 
Undo , vt ctiam a ligida vcrborum llgniiicatione d> 
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(ccdat, non ita in cdtincntibnsgrauamen. Ixum qui- 
dam.ff^dc liber. & poltiium. lcd in cafu noftro fumus 
in dubio, &pupillarisfubftiruriodiciturfauoiabiIis 
pupillo , fcd fidccommillarudiciturdamnola, quc)- 
niam pcream filiusgrauatur.d.i.coha;rcdi. $.cum h- 
luT.ergoincafu noftrodiccndumclt, tcftatorcm vo- 
iuiftc poiius fiho confulcrc, & prouilioncmpupilla- 
rcm pro eo facerc,quim eum grauarc. Conhrmatur 
h.rc ratio. Vcrbumcommunc potcftimportarcfcn- 
fumdircdhim &obhquum.Ductorcs communiicr 
in d.l.Ccnturio . & in cafu noftro fumus in dubio, ex 
co quia pcr illa vcrba , fi in pupillari .rtatc dcccllcrrif, 
lis;nificaturpupillarislubftituti(j. gL magna, in fine, 
in Lprccibus. C.dc impub.& alijs fubftit.Uar.in conli. 
i ^ .inap.factij talc proponitur,in vcrl.tamen in qu^- 
ftionc propofita,& Bal.in Lliquisaddcclinandam,in 
3 .col. C.dc cpilc. &clcric. in vcrf fal ponamus quod 
diftinxit tcmpora.&cxco quia in rccerta fuit fiCti 
fubftiturio, vidctur quod non contincatur fub dida 
fubftitutionepupillaris,cum illaad vniucrla bonapu 
pilli vndccunquc acquifita rrahatur.quod obhmita- 
tioncmccrt.T rci non vidcturpollc ficri.&qu6dcon- 
rineatur pupiIIaris,conuenit vcrbis feu conucnire po 
teft,cum fitfacflapcr illa vcrba, fiinpupilbri .rtate 
dccelIcrit.conucnitcti.im pcrfona;, cum litimpubcs: 
ergo di£ti (bbftitutio dcbet intcrpretari potius dire- 
£ki, quim obliquxcli pater, de tefta.in 6.&iIIa coic- 
Aura, qua; fumi vidcturexeo, quodin rcccrtafijit 
fadla fubftitutio, loUitur pcr alteram conicthjrara 
potcntiorcm,qu.TfumiturexilIisverbis, fi in pupilla 
ri artatc dcccftcrir. vna cnim prxfumptio alteram tol- 
lit.I.diuas,&ibi gl.fTdein integ. relfatuc. 

Contra fuperiorcm opinionem tencnrBar.nu.;^. 
Ripa num. i j } . & Alcia. nu.97.in d.L Ccnturio , BaL 
in confi. 1 70.V0L j.in conli. i p6.voL4.in confi. 1 o 1 .& 
inconfi.i 1 i.voLj.Bcro.inconii.i ly.voLz. Com.tn 
confi.94.num.4. voIum.j.Pet.dc Anchar. in dcfi pa- 
tcr.in I 3. not.ImolaincJlainudas, exrradcrcftam. 
&ibi Guil.de Bcncdic. num.p^.&h.xcopinio lccun- 
.dumRipicft communis & antalidti DoC^orcs mo- 
ucntur cxpluribus. 

Prim6.Tcftatoris voluntas fcmper cft obfcruanda, 
&ea omnia regit &primum locum obtinct.Lin con- 
dirionibus primum locum. ff". dc condit. & dcmonfL 
l.cx fadlo.b grandc, circa mcdium.fl;dc harrcd.inftit. 
& voluntasitladr , qua vcrba dcmonftranr. LLabcoL 
ff, dcfupcL Icga. &in dubioi vcrborum lignificatio- 
ncnoneftrcccdendum.L non aliter.ff:delcg. j.&Lj. 

i,sqiii naucm.fflde cxcrcir.fcd in cafii noftro vcrba 
demonftrant fubftitutionem in re aliqua ccrta fitcla 
fuille: ergo dida verba dcmonftrant tellatoris vohin 
tatcm fuillcrfacerep.irticularc fidcicommiirum in re 
lila ccrta,&non piipillarcm lublhtutioncni,cum per 
cam bonis vndccunqucquifitislucccdatur. Confir- 
matur hxc rario cx illa rcgula, quod achis agcnrium, 
nihil prfftcr intctioncm coruni opcranrur.l.non om- 
nis.fflde rcb.cred. li ccr.pct.modo lic: fi in cafii noftro 
pupillariscontincrctur , fequcrcnirquod fubftitutus 
ad vniucria bona adinittcrctur , cu hxc fit natura pu- 
pillaris. (cd hocdiccrccft inconuenicns,cumiilead 
ilbm rcm ccrtam tantum .ndmitti dcbcit: nam limi- 
nu dilpoiitio limicatum proiluccrcdcbctcffcdfum. 



D.AIexandri 

Lln agris.(T!ilc acquir.rcr. dom.& 1. 1. ffldc ("cr.cxport. 
cum viiIgaribus.&:inclu(iovni»scxpluribiispropo- 
fitiSjCllaUcritiscxclulio: &qiiodin vno pcrmittiiur, 
in aliocealcrur dcncgacum.l.cum prxtor.fTdc iud. & 
L maritus,vhi ylotno.Cdc procu.crgoinconueniens 
tl\ ctiam diccrc h.vic compcndioiam (ubAituuoncm 
pupillarcm concincrc, 

Huicrationiica corroborarr refpondcrur, q»6d 
inca(u noP.ro connat tclbtoris volunfatcm fuillein 
facltniiopiipiiljrcm lubllitucioncm,&: idco dicta vo 
luntas eft attendcnda: & Hec pr.T(umptio cum (it for 
tior&validior, tollitillam pr.rrumptioncm contra- 
riam, ijuxcx ('pccjricationcccrc.vrciinduc<»batur.& 
(icnoncft vcrura, <j»ailustcftatorisvltraciusiritcn- 
tionem opcrctiu.nam cuin conllct per ca vcrba,(i in 
pupillari etatcdcccllcnt.vcllc faccrcimmo fccillc pii 
pillarcm fubftiiutioncm.dc cuius natura crt, qu6d vc 
niat in ca omnia bonainipubcris ctiam aliundc qu^- 
fita.l.(i:dli plurcs.f ad fubrtitutos.(l.dc vulg.& pupil. 
& pioptcr (pccificationem rei pariicularis vidcbaiur 
teftator voluiile ("ubftitucrcmliin |>artc,quaminfti- 
ruco rcliqucrat: quadccaufalubftituciovitiari dcbc 
bat, cum adicdio fada contranaturamaiflus, illum 
vitict.Lcum prccario.(r.dc precar.quod rationc &:fa- 
uorc tcftamcnti non di(punitur,& idco potius vi" 
tiatur illa adicCbo certx rei particularis, quikm (ubft i 
tutio,& habecur pro non appoitt.i, &i pcrindc cft ac ft 
limplicucr (atta fuidct ("ubftitutio: Sc ideoin cafu no 
Ifronon lubct locum difpo(itiod. Lin agris, prout 

Erubatur in d.l.colu:rcdi.$.li. &d.$.cx fundo. in qui- 
u$ apparctquod mcntiocerr^' rci,& f\c limitatio in- 
ftituiionis vcl ('ubftitutionis, no atccnditur. & e\ liac 
ratiouccclIatiUaaitcraracio, quod vniusinclulioicft 
altcriuscxclullo, vltraquod argumctum ab inclulio 
ncadcxclulioncm,vclecontra, non cxvirruic verbo- 
rum , led ex frcqucntiori vfu , & prar(un>ptiune indc 
fumpta proccdit Glol. in clcnu-n.j. in vcrbo, prarli- 
dcntcs.dc rcrcrlp.& Ui.in Lj.$.li!mi> lludi|rnutn.7.fr> 
deiuftit.& iute. vndccu io ca('u iio(b-oad(itprxl'um<r 
ptioob fpcci(icatio|icm papillariiarratis,qii6d abin- 
clulioiu- partis non dicarur (acti cxclulio cotius, non 
cil verii 9 fubfticutus pupillatis proptcr fpccificario- 
ncmcert^rci ab vniucrfaliiij h.rrcditatc c.tcUidatuf. 

Sccund6& vUimo alijs onullis raoucnciir pcr tcx. 
in Lcogi.f .gencralitcr.ftad Trcbel. qui tcx.lio^t loqua 
tur in verbis obliquis , tamcn cius ratioeft gcncralis, 
cura vclit in cum (ubllitutum non tranlire iura 8i 
at^oncs, quia non cft iuris ("uccclloc, fal corporum. 
Huic tcxcui refpondctur, quod illud ibi proccilit, 
quando nonconftat rcftatorcmvoUiiilcillum cllciu 
ris fucdlorem, (cais qtiando conrt.at ,quiarunc in cu 
tranfeuntiura & adioncs, vi ibi prob.icur^fcd in cafu 
ncftropropccr ("pccialcm pupilLaris ("ubfticutionis ex- 
prdfioncm confbc fubllicutum cllc iurisfuccdlbrc, 
cum cuncetiam in rcccrra honoratusdicaturellc iu- 
ris ("ucccllor. d. f ot fundo . cr^o dctratTa illa reccrra 
fubftirutus vii iuris llicccllor 111 totum admitcitur. & 
d.f cx fu ndo, loquimr quaiido iu)n cft datus coh^res 
vniucr(alis,qui dcbit dari, (ecundum Soci. iun.in d.L 
Ccnturio.in co pr.adu,inquo mftitutus cftquis in rc 
ccru,& iic tcfpcthi ciuldcm gradus & non diucrii, vt 
cftin calunoftro, in quo pr.T{'uppcnimu$ inftituto 
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non cftciiitum cohxrcdem vniacrfi!cm,(cd iibi ran- 
tummododatum pupillanicr fubftitutum , qui (iib- 
(htutus rcpcriturfolus in mortcpupilli, & nonaUus 
vniucrlaliter i"ub(b'tutus cum ipfo ("ubftinito in rc cqr 
tx&idcone pupillus dcccd.it pro partctc(].itu$, Si 
pro partc intclbtus,contra d.I. ius noftnim, fubftiiu- 
zus ad vniucria pupilli bonaadmitictur. 

Ex pr^i^lis apparet, primam opinioncm dVe raac 
gis conimunem,& in piido iuris vcriorcm, aim qua 
cs;o pcriran(*f o, & pro ca vidctur cllc in tcrinuiis dccj 
fio Bar.in Lli ita("criptum.$.qui tilio. ft.dc bono.polL 
fccund. labuL qu.TConclu(>o ianiom.igis proccdic> 
quando verbum communc cuin vcrbo impuben» 
iun(;itur , puta (uccciLif impubcri , quia tunc diciiut 
dirccium, BaLin l.li.propc fi. Cdc (.icrol.ccclc. & ira- 
dit Marian.Soci.iun. in conli.;? j. num. i i.voLj. 

O^uo & vltimo dcclaratur no proccdcrc, tqoS- 
do pupillus tcmporc tcfbmtnri non lubctalia bona 
quim patcrna, & hoc (cicbat patcr, nam tunc (ub c6- 
pendiola continetut dircda pupillans, iunotabilH 
tcr cradirPau.de Caft. in Lj. (ub nu.4. fl.dc vuli;.& pu- 
piL (tibfticu.qui mouctur hac rationc: nam licuc li tc- 
ibcor rcUnquat lixrcditatcm (uam , ifta dicicur dire- 
cla fubftituuo.LnamquotL j. fi.lV. adTrcbcLicanre* 
Jinquarbona (ua. 

Hxc ratio non eft bona:quiaqu.indo tcftator fub- 
Aituiiinharrciiitatcfiu, adhucdiciturfubftituiiofar 
{bt. in rcccrta.d.Lcohxrcdi.$.li.&diftercnciacft, quir 
do rclinquicur tora h(rcditas,lcu pars h^ rcditaris,fctt 
hxrcditxs tcrtij : nani quando teftaxor lubftituitpur 
pillariter (ilio ("uo, facit tcftamcntum loco (i li j , vnde 
(KJtindceft ac li (ilius ip(c tcllarcc. I.pains&hlij.iiide 
vulg.& pupiL (cd qii faciendo teftfn non reliaquit IvB 
tctiiratcm (u.i t()taiitcr,(ed parrem hfrcditatis,("cu hj- 
rcditaicm (crtij ("uo patrimonioanncxain, vidcrur fa 
ccrercli<^amparticularc(nreccrca, non vjiiuerfale» 
l.cum hUus. fLucio, & ibi Bar. fl!dc lci^.i. & I.cogi.^. 
fcd& (i milcs, &ibiBar.H.adTrcbcLigitur iiucrclin 
quai h.vrcditatcm luam, fcu biona fua, rcUnquir rcin 
certam,& no ius vimicrfilc.prout tradit Mari.in. .So- 
ci.iun.in coiifi. iti. vol. j. & licci tctnporc icl^incnci 
pupillus no habcbat aliabona, th tdbcorpotuicco- 
liderarequod iplcpiipillusjxirctatconfequialia bo- 
na: qux coniidcraiin tan ro magis cft vcra , cum fub* 
fli tutio no fiicrit limitaia ad pupillarnn xratcm, arg. 
L(i dcfiMiCltis. C arbitr. tutc-lx.&cutn in fihjsprmii 
gradus fruclus non cumputentur in TrcbcUianicam. 
Liubcmus. Cad TrcbcL potcratconlidcrarc rcftatot 
q» (ilius ex fru..^ibus multa porutilct lucrari,qu^ cGct 
dcmum dc pattimonto ip(ius pupilJi: & tantu magis 
cumfilij fuccedaat inbonismaternis, auih. defun- 
fto. C. ad TertuL ideo potuit cofiderare teftaror filiii 
fuii habercalia bona,quam paterna:& proptcrca fub 
ftitutio dr fiiCb in rcccrta, licct luiic tc|.x)ris pupillus 
olia bona no habcbat,& idco cx liis c6(idcrarionibx6 
trariu tenct Are.£< Socon d.L;.cu quib.cgo pertrafco. 

-T.J.-I' ■ 

1 Subffituiione$,quit fub comptndiofa. (ontintlur, an wr 
bii generaltbus expreffk dicantur. cum fuisdoclAra' 
-^.>^mbHs,nMm,z.& j. 

CAP. 
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ifum fuitrupraiquotfubdiuttioncsco- 
pcndioiii fuDfhtutio complcidafur: ani 
prxlcns vidcndum ci\, fin diHx iubili.. 
tucionesvcibis^cncrolibus cxprcilj:dt 
cancur?&omiiIadi(pucationchic,cum 
alibi tn princtpio traclacus vul(;3risdirpucaucrim,c6 
cludcndumell, qubd vcrbisgcncralibuscxprelLxdi- 
canrur . quam opinioncm tencc Uo<^orescomraum- 
tcr in d.l.Ccnturio, tn d.I.prccib. Sc in l.in tciUmcto. 
C.di:miltt.ccllam.Alcx.inconC+7.voLi.incon(i.i X, 
voL I .& tn conf. f i .voL^.Occi. in conii. 4 1 6. Aymon 
Crauctta in condtf i.Ruin. i n conli. 1 o j. voL 1, Ang. 
in con li. 1 o 4. Ucr t ran .i n coii li. 1 6 .& i n conlus) voL 
jn conli.6i.&incon(Ii£5.voL i.RoIaDdusa Vallcin 
condtfp.voL/.Nac.inconli. i^tf.&GuidoPapzdccit 
jii.&eilcommunis & reccpca Scribcnuum (nla. 
.n Hxc communts condulio dcclaratur nonprocc- 
dcrctquandualiquis caliiv c(i cxprciliis,& qui demii 
adaiium cafumtacitum cxtcnditur, vccxempligra- 
riftqttuido incompcndiola Aiiccxprellus cadisvui- 
garis iii vno iHorum duonmi caluu , vidcliccc impo- 
ccntiar, vd noiutatis: vcl (i a tcllatorc futrinihtucus ie 
^itimatus, cuiusicgitimatio fuitirricaca &pcrcon- 
icqucs inihtutio, quo calii vulgaris in ca(u tacico .id- 
mitcictir. naincunclubdicutio, cumadcafum taatii 
porrigatur,tacitadicitur,ita(cnencQalan conli.^oS. 
voLz.Ang.inconllzo4JBcro.inconli.i t.Sc loi.voL 
2.Dec.in con(i.4 1 6.Corn.in conli. i ^p.voLa. &in c6 
fiLz^J.voLj.Aymon CraucctatnconL6i.&Marian. 
Soci.iun.inconli. 1 06. num. i&.i <f.Sc lo.vol.j.quam 
declarationem tribusmodis dccLira, vcprr dictuin 
Soci.iun.ind.conf.io<>.nu.i6.nu.i i>& ii.&nu..30. 

Sccundodcdaratur non proccdcrc, fquando ipc- 
cialitcr aliquis calus (ublhcucionis cxprimitur , vtpu» 
ta,& (i hlius mcus in pupillari .rratcvclpoltca quan- 
docanq;dcccircritiiiiciili)s, (ubfiituoTitiijivei (i hx 
rcs no crir, aut poiica qaadocunq; dcccllcrii Titium 
fubihtuco: nam tuncin compcndiulii (iib(hcacionc: 
fubditutio^cuius ca(us (pccialiccr cxprcllus cll,dr Ipe 
daiitercxprclla, (icucfilulafaclaclIcciD (ua (pcciaii 
forma:c(icrx vcrodicuncuromnino cacit£,ica tcnct 
Bart.nu.i9.Alcx.nu.t j.&nu.iS.&Ripanu. ^o.inL 
Lucius.(1^dc vulg.& pupill.(ub(l.Alcx.in Lin tcil6,nu. 
to.Cdccdla.milic.&Dcci. inconli.4i6.nu.9.& 10. 

Contra hanc dedarationem tenct Dcc iibimct c6 
trariusind-lintcdaiuenco, num.i6.ind.Lprccibus, 
num.i6.&inLfi. num. 6. Cdeinlhcat. & (ublhcuc. 
tupro dccUrationc huius conduiionij, duasfacias 
conduiioncs. 

Priinaericin rcciproca rublhtutione, in qua tc- 
iica.scommuncm opinionea),proutlaullitnc derao* 
in principio traCuius vulgaris fubfiiiutionis. 
Sccunda crit concluiio in compcndioia, in qua 
«luos con(idcraca(us. 

Primuscric, quandu in compcndioCi fpedaliccr 
exprelia efb pupillaris lubihcutio, vidclicct (i (ilius 
raeus in pupilbri zutc , vcl pullea quandocunqi dc- 
ccfli:rit,("ublhruoTicjum. &in hoc calu vonduiias 
lccundum opiniuncm communcm, vulgarciii cad- 
(amcilc, &lubpupiliaiiillacxprclla coinprdicndi. 



&nonctI(rcxprelIam,l'eu vcrbisgencralibus compre, 
hcndi lubcoinpcndiolaiublhcucionc.quxcondulio 
hacracioncprobatur.icmporcpupillaris xcatis vul- 
garis non potdl dici comprchcndi vcrbis gcncrali- 
bus,cum pupilLiri5cundpi.i(ur lubillis vcrbis, liii^ 
tcscric:& vulgaris (ub illis,li hf rcs uun cric:& (ic iub 
contrarijs vcrbis . vndc cum (ub conirari}s verbis di- 
ftjc fublhtutioncs fonncntur , impolTibilc eli, quud 
tcmporc pupillaris xtacis , vulgans vcrbi» gcncraLb. 
exprdlauibcoropcndiota concincatur: puilvcrocc- 
pus pupillaris xucis non poceil limiliccr vul^aris di- 
dcxprdli, quiacum cxprimicurpupillarislublhttt- 
tio (pccialitcr in vno tcpore , in alijs tcmporibus ali« 
fubliitucioncs non func fpccialitct cxprcllie. Verum 
aniniiducrtatur , quia poll pupillarc .rcaccm dubico 
qu6d opinio Dccij & liccontra communcm , lic ma- 
gis vcra,qii6d hacconiidcracionc dcinonliro.vcrbii, 
Iubih(uo, in liaciublhcuciuneduo ccmporarcfpicir, 
fctlicettemptispupillarisxcaiis: hocdl, lubdmio, li 
filius in pupillari xtatc dcccllcnt : & tcmpus poll pu- 
pilbrcm .Ttatcin.hocclt, lublh(u(>,li vd pollca quan 
dctcuqquc dccdlcric. modo Cic, \icit rcfpcilu puptUa- 
ris exprellx aiu'("ublhrutioncs tadt.v dicantur, t.xmc 
diCdnturcomprcliendilub illogcnctali vcrbo,lublti 
tuo : quod dl communc, & ad dircCU & ad obliqua 
fublhtutioncm rcfcrri potclb& llcli eo tcmporchx- 
rcditasnon fucritadica, iocum habcbic vulgaris: (I 
vcro fuericadica,iocum hal>cbit liddcommilIaria.ec 
cc quod ili.c fubfliiutioncs comprchcnduntur cx na- 
turacompcndiofx vigoreiilius vcrbigcncralis, fub- 
ftituo.crgo verbisgeneralibuspoll tempus pupilU» 
ris«utiscxprclI(dtcuntar.Hxcconlidcratio ( iudi- 
cio meo ) vidccur vcra, quando iublhcucio formata 
fuit lub iilis verbis, li hlius in pupillari xcare decelle- 
rit,velpofteaquaiidoainqac,(ublhtuo Tictum.vcrii 
ll coccpu fueric fub iilis al 1 ;s vcrbis,(i lil ius mcus itx- 
rcs in pupillari, vcl pollca quandocunqucdcccllcrit^ 
diblhtuo Titium: tuncvidcturmihi quod vuigaris 
fubvcri>oiilogcncrali, fublhtuo, non conciacacur, 
idcilverbogcncrali, &licquudhacdccaufa dicatur 
exprcila, (cdquud iimpliciccr caciu vulgaris compre 
hendacur.& racio clV,quia verbum (ublhtuo, tunc rc- 
fcrcuradduo tcpora,(dlicctpupilUrisxtatis, &po(l 

EupilUtem xcaccm: fubilUumcnqualicate, finlius 
xrcs decellcrit.crgo (i fiiius in iUis duobus tcmpori- 
bus hxrcs non dcccdat vircutc vcrboruni iubfhtutus 
noncirctadmitccniius.&idcolicx vulgari admicti- 
tur.id cil: cx prxfuinpca tcAacoris voiuntatc, adco 9» 
dicituromnino cacica,(eu prx(umpca lubllitucio, 

Sccunduscalus cric, quandoin compcndiofa ed 
Ipecialicer cxprclla vulgaris (ubliitucio, vidclicct,& (i 
nlius meus hxrcs non erir, auc |)olh'a quandocunque 
dcccilcrit, ("ubftituu Titium. & in hoccafu crcdo v©- 
rioremclle opinioncm Dcdj^quam comprobohac 
rationc. Vcrbum cxcquutiuum, lublhcuo, continet 
i"ub(htutioncm vulgarcm in illis vcrbis, li tiltus mcus 
hzrcs non crit :&concinccca5Cciam lublhtutiuncs, 
qux adicioncm h^rcdiutis rcquirant , in iUis vcrbis, 
aut podea qiiandocunqi dcccircrit,& tani vulgarcm, 
quamaiias lublhtucioncs omni tcinporc coatinct, 
hoc clt omni (cmporc, quo lilius hxrcs non crk.locii 
iubcbit vulgaris cxprclla, & omni temporc, quo hx- 

rcditaccin 
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rcditatcm aHierit, locum habcbitpupillaris, fi in pu- 
pillari xtatcik-ccHcrit: cxcmplaris (i fatioCo fa.t}z hic 
rit: dircda miliraris lidmilitc iurc militariformata 
fucrit: &lidcicommi(laria, llfilius poft pupillarcm 
sctatcmdcccncrit. d!>:di(!>um vcrbura, fiiblhnio, vti 
<Jommunc dc 5;cneralc, poft aditioncm hircditatis 
omncsfupradi<fiascotincr fiibftirutioncs, fiaiti <jua- 
docafiis vulgaris non cllct fpccialitcr cxprcllus . crgo 
continctcas compcndiofa fubftitutio lub vcrbogc- 
ncrah: crgo vcrhist^rncralibus cxprdlidicuntur.& 
ii hxc ratjo confidcrabiturjCrcdo (ni fiUIor) qu6d iu- 
dicabitur verx 

s y M M ^ n 1 y M. 

1 yerba dirrffa in oenere^tjux ftnt. 

2 yerba direHa in ff>ecie, qux ditantHr, »«^.3.4.^.6. 7. 

%.9.&\o. 
1 1 yeibaoblii}nain^enere,eiux dicsntur. 
tiyerba tbiiqua infpecie, (jusfint, nMm.ti.l^.& 1 5. 
1 6 Vcrba ctmmunii in genere, qu<c dicantur. 
j 7 yerba communia in Jpecie, ijux fint , num. 1 8. 1 9.20. 
2 1.22.2}. 24.25. 26.27.2S.29.cjr jo. 
yerb»communiadirc^am ftfintjicant tantum fubilt- 
tutionem , quando eis addita funt yerba diredam 
■ fubjiitutionemfignificantia. 

C A P. IIII. 

Ompcndiola Subftitutio concipinir ijs 
vcrbis, Qiiandocuni^ucfihus mcusdc^ 
cellcrit finc libcris,lubftiiuoTitium. 
qujrfubftitutio aliquando vcrbisdirc- 
disconcipitur, ahquando vabis obli- 
quis fbrmatur, & ahquando vcrbis communibus tit: 
idcopro rcfolutionc huius quinti quxliti, dcpiuri- 
buscftfiicicndainucftigatio. «Sirprinio, quilintvcr- 
badire<^ ? Secundo.qux lintubliqua ? Tcni6, qu,-c 
fintcommuniarQijartr>,an vcrbum,quandocunquc, 
fit nccdlarium in hac fubftiturionc ? Quinto, an vcr- 
bum, dcccllcrit, in mortc ciiam ciuili vcrificctur? 
Sexro & vltimo illa vcrba , line libcris , quomodo 
intclligantur. 

Circa primum quxfitum dicas, fqubd vcrba dirc- 
£t3. funt illa, quz lui naturaimporranr, vt illc, cui re- 
linquitur.dc fua manu accipiar, nccin altcrius fadhi 
trahitur, Rartolus in d.LCcnturio,num.4} . cum quo 
ibi Dodlorcs communitcr f>crtranlcunr,quo<l prol>a 
tur pcr rcx.in I.cam quam. C. dc fidcicommill. Sc ibi 
glollaiii vcTbo,dirc<^is.&inl.omncvcrbum. C.coiu 
man.dclcgat.vcl dircttta vcrbafunt,quibus ius hareJ 
ditarium ipfijinrctratisfcrtur abiqucvllapctitionc, 
Azo in rub.Cdc fidcicommill.libcr.vcl omnc vcrbu, 
pcrquod immcdiatc vniucrfafiter fucccditur tcftato- 
ri, dicirurdircdum, Rald. inl.fin. num. i ^.C. dcla- 
ciolanc.ccclc. vcl omnc vcrbum , quod fignificat luc- 
ceftionem immediatc dclcendcntcm abinitiiutoin 
fubftitutuminftituromoricntcdiciturdircdri , Bal. 
in d.l.hn.num. i j.vcl vcrbum cxcludcns miniftcriuin 
altcrius in vniueriali fubftiiutionecftdircChim , Bal. 
in pr.r.illcgata l.hn.num.i j.cxquibus apparcr.quod 
omnia vcrba, quibustcftatorlua manu confctthz- 




reditatcm,funtdirec^a, ctiani fi aliasex fui natuti 
cllcnt obhqua.nal.in dl.fi.nu. 1 6.Sc in l.humanicans, 
num. 58. C.deimpub.&ali)slubftitut.5oa.inl.).nii- 
mero i.ftleodcm.&Ripaibi, num.173. &ind.l.Cea 
,lurio, num. 1 8 i.quxconclulio prcbactirpcr dochi« 
n.im BattoU in d.l.Ccnturio , num.4 ^ . la ca ratioiic, 
quiaitaipletclhitorfacit, ncc difpomr, vtalius /a* 
ciat.& vcrba dircd^a infralcripta dicuncur elli^ 
1 Accipiar, f eft vcrbum dircdlum , Barto. num.i 9^ 
& i6.Arct. num.i7.Itnola,nuro.2<;.&Soa.iun.nii* 
mcro 144.& num.i46.in d.I.Ccntuno. iiar.in lalia 
num.6.ftidc alimcn.& cihar.Icgat.Caccialup. in Lprc- 
dbus.num. ipz.Cdc impubcr.&alijslublUrut.Imo- 
la in c. Rainuciu$,num. 1 ^6.cxtia dc ccllamcn.Barca 
in confi. 5 6.Baid. i n conlil. 1 1 o. volu m. 1. & in coofiL 
577.volum.j. Ang.inconli.97.Alcxand.inconfi.4f. 
voium.j.in conli. 1 i.volum.3 .& in conf j i. volum^. 
Corne.in donfi. 151. vohim. 1. & in conli. j 1 x. volu- 
mine 3.&Soci.iun.inconli.i i^.volum.j.&inconfi. 
8 o.volumine fccundo. 

3 Accrclcat , t cft vcrbum dircdum, vt volunt fcrc 
omncs Dofiorcscommunitcr, nam itatcncnt Barto. 
num.5f.Gaiiaula, num.j3 j.Soci.iun.num.)4i.& 
Ripa nume. 1 9 f . vbi hanc cllccommuncm opinio» 
nemattcftaturind.LCennirio, Arct. in §. cxtranco, 
lnl)itut.dc|nipil.num.5.ImoIain d.c.Rainunus,nu- 
mc. I <j6. Bald. in d.l.fin. num. 1 6. Franc.in c. fi ptcr, 
colum.jo. verfic.ocbuo cft vcrbum , & TiraqucLm 
Lfi vnquam,in vcrbo,rcuerraiur,nu.io7,C.de rcuo- 
can.donat. vbi didt lc ncmincm contradiccntcm rc- 
pcrirc.Hxcconclufio, fccunduin Soci.iuii.in liLCcn 
tuno, non procctlit , quando fubftituiio eft hi&a pcc 
hoc vcrbum,accrcfcar,inrcr plurcs vocatos pcr fiiici- 
commillum.l.codicillis. (T.dc vliifructu Icgato. 

4 Adi)Ciatur, f Adiudiccrur,& Aftigncturjliinc vcr- 
badirctf^a, Bald.ind.l.fin. num.i /.&num.(>.Caccia- 
Inp. in (iLprccibus , coium.pcnuic. & Arct. in d. j.cx* 
iranco,numc. j.Dcvcrbo, adijdatur, probaturpcr 
tit. Inlliiu.dc co, cui hb.cau. bona adijciuntur, & per 
Lergo.$.&cum inuitis. ff'.dcfidcicommiLUb.l*ro vcr 
bo,adiudicetur,fiu:ittcx. in ji.fin. Inltitut.dcofiicju- 
dic.ibi, idftatim cius fit, cui adiudicatum cft.Pro 
verbo,aflignctur, probat tcx. in ci.dcoftic. oniin 6. 
& tocus tit.fi!& Inftitut.dcallignat.Iibcr.&quod 
didumeft dc vcrbo.aflignctur, idcin proceditin vcr 
bo,conlignctur,fifti tclignctur, vtprobatarincj.cx* 
tra dc fcqucllrar.poflcll.&propricr. 

f Cipiar , t Ccdo & Conccdo , & Communicetar, 
funt verba diredla.Caccialup.in d.L prcdbus,coluin. 
pcnulcimx Bald.ind.Lfin.numc.i 6. & Arct.indicko 
^.cxtranco. 

6 Dominus t cfto, vcl fit,cft verbum dire<£lum,ficut 
harcs cfto,B.\ld.in il.l.fin.propefin.Francin d.cji p> 
ccr. (ral.in d.I.Ccn curio , num. 5 68.GuiL de Beneai& 
in d.cRainutius, quodprobatiirinLhisvcrbis. tiidc 
hircd.inllitucn. 

7 H.Trcditcr,telt verbum dirc<flum,Cum.inconCi. 
num.S. & lal.in d.LCcnturio, in finc. Simihccr, Hx- 
rcscllo, cft dirc-c^um vcrbum, vt omncs Docbrcs 
vno orc fatentur in d.L Centurio. in d. I.predbus , & 
alibi p.iflim, &probatur inl.j.&pcr to. £de hicrcd. 
inftitucn.&ll.dc vulg,& pupiL liil>fticuc.quod procc» 

diC 
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<ht etiam , fi talc vcrbum non fit cn>rdruin , Cnd Cub- 
intctligaiiir.Ntpuca.Titius hxrcs eltOj&quandocun» 
(]UcfinefilijsdecdTcrit, Scmpronius: namtuncfub» 
intcUigicur,h.Trcs etlo. ira tradit B.ild.in dJ.fi.& pro- 
batur per ccx. in Lmiics ica.frdc milit.tdlamcnto. 

8 '. Inflicuo, f verbumdircdumdicitur.Barco. numc- 
ro 47. Gabaula, numcro ; i o. laf. numcro 6 1. Ripa 
numcro iSo.&Soci.iun.numcro j 2 <7. in d.LCcntu- 
no,Bald.inl.Hn. &inl.priina,in pcincff.dc vulga. 
Arccin dicio $.exiraiico, & Soci i n l.j.colum. prima, 
in fine. ff.Ac vulg. vbi dicic iunc ellc communcm opi- 
niuncm . qui*cunclu(io probacur in l.j. &pcr cocuin 
tir.ffidc kTred.inditucn. 

9 - Vadat,tdicicurcci.am vcrbiimdircc^um, Bald-in 
rubr.Cdcimpub.numcro z.piobacccx.ioc.j iri urin. 
in cic. de conUicc. rccli feudi. f Ixc concUilto declara- 
tur non proccdcrc, quando addiia cll dic^in, fcm- 
per: quia tunc entvcrbum vcl onmino obliquuin, 
veiraltcmcommunc,P.iriliinconlt.9^. Dumcio 16, 
voluminc (ccundo . & idcm cft in diclionctranlear, 
virtuccdiclionis,rcmpcr, dcquapcr Dcci.inconliho 
3 S.voluminc rccundo,& icqucn. & idcm concludcn- 
durocllinomnibus ditcchs vcrbis , in qitibusappo- 
nicurdicho,rcmpcr. 

10 Vcrbum, tErit,vclSir, cftdircdum, Bal. inl.pn- 
ma.$.ha:cautcra,in prindp. tf.dc hxrcd. inihiucn. & 
incon(i.t9(j.volum.4.&itaomncs ccncTcallcritCac 
cialup. in d.Lprccibus, colum.tin.in tinc, &probatur 
pcr tcx.inLTicix$.tina. ffldcicg.i.i.&in L quoniam 
indignum. C dc tc(lamcn.& hxc concludoproccdir, 
quando dichim vcrbum.crit , vel eft , rcfrrmr ad lue- 
rcdcm: vc hvrcs cfto,vcI iir,vel cnc li.t:rcs.quado vcro 
rcfcrrur ad hf reditatcm,idcm dico qiundu iumus in 
rubftitutionc compcndiofa: quando veroioquimur 
infidcicommillb, tuncrationc (ubicd^e matcriarli- 
deicommilliim importabit, & itaproccdit tcx. inLSi 
eomodo.(!^dclcgxj. 1.- , 

1 1 VcrbatobliquadicunturilLt,qu.rdcnotant,qu6(l 
fubftitutus hTrcditatcm capiac dc manu ulccrius. 
Barto.&alij communiccriu d. LCcncurio.vd qux 
rcquirunc faclumalccrius ad transfi:rcndum ius ia 
aliam, Baliiin L tin.Cde fu:roCeccIc.& hinc d\, quod 

I z Vcrbum, tDarccum fadlumalccriusrcquirai.di- 
citurobliquum, Barro.numcro 4 1 . & Ripa numcro 
185. in^iL Ccncurio, Bald.ind.Lbn. numcro it>.& 
Caccialup. in d. Lprcabus,num.h. quod probatur in 
I.rundi Trcbatiani,& ibi glof ff.dc vlufruc.lcga. 

13 Dillribuatur, t limilitcrcftobliquum.Caccialup. 
jn d.l.prcdbus,culum.pcnul(. loan. Andr. & Francus 
in cli paccr.dc ccdamcn. in 6. & probacur pcr glulan 
Leam , quam. C.dcfidcicommilL in vcrbo, ducClis, 
in didbii. Aindi Trcbaciani , &'ml li quis ita lcgaue- 
cit.tr.dc v('uft ucbu. 

14 Lcgo, teftobhquum, Barc&omnea ind.l.Cen- 
turio, & timiiiccr vcrbtim , reddarur. 1. cum quidam. 
fCdc lcg.£.&Lvcrbum,rcddcndi.fr.dc vcrb.fignificac 

1 5 RcAicuac,tlimiIitcr cll vcrbum obliquum :ica om 
ncs Do<l}orcs in d.LCenturio, dicunt , & alibi pairini 
vno ore, probat tcx. in L cohxrcdi . $. ciun filia;. H.dc 
vulc.Hoc dcclararur non proccdcrc, quando di^m 
vcrbum adiedum cfr dircd.t fubftitutioni cxprcllic, 
vidcliccc , li iixrcs non crit, rclUtuat Tiiiu . Bano. ia 
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l.quxrcbatur.(idcmilictcftaracn. Bald.in Lfin. C.df 
iacrofanc. ccclc. & in I. hum.-uiirati$. C. dc impub. & 
aiijs (ub(lit.& Alcxan.in l.vcrbis duilibus. fT. dc vulg. 
f^ux decbratio prohacur in Lccrtia.C.deiurcdchbcr. 
Iccm dcclaracur non procc<Icrc, quando vcrbum 
iftud cllcc conccpcum in jicrfona icllacous,vidcliccr, • 
cgo rcfticuo : nain cunc dicicur dirc(3um , Bald.in di- 
(fiaLBn.numcro t C. &in d.Lhumaiutaiis. numc.jS. 
Soci. in L prima. fl.codem , & ibi Ripa,numcro 1 7 j. 
&in cLi.Ccncurio,numcro i S 1 .& Francus incli pa- 
(cr,dc ceftamcn.m 6. qiior dcxlaratio probacur c\ do^ 
.itirina B.irLu.in dic^a LCcnturio,numcro 4{.in ca ra- 
tioncquia ita ipfc telbtor fadt, ncc difjjonir, vr 
aliusfaaac 

i<J Verbatcommuniadicuntur,qux habcntvtrun- 
que fcnfum, Bar. in d.LCcnturio, vcl qu.r ftanr (que ( 
propric tam fub (ignificatione dnciJti, quam obli- 
qua, B.iLind.Lfi.&htnccllqu6d 

1 7 Vcrbum.tSubftiruo, cft cocquiaaliquando rcpe^ 
rirur habcrclignificationcm dircttam. L iam^ociUT 
rc. ft.codcm. &qnand(jqiieobiiqiiam. Lgcneialiter. 
$.cura aurcm. C.dcinftiruc &fubftituc&LSc(UoLL. 
fF.adTrcbcII.&qu6d lit communc, tcnent Barc na- 
mcro47.Galiaula, num. yi i. lai.num.6i.Soci. iun.: j 
numcro 5 ; t.&Rtpa,num.iS7.indJ.Ccnturio.Baid. 
ind.Lprcabus ,numcro fo. Alcxand. inconfiUo 36. 
volumine tercio , in confilio ^ . & in conlil. f 1 . volu.. 
niinefepcimo, Sod.incon(i. 1 4.&incon(i. 1 44.V0IU- 
minepnmo,Capraincon(Li4i.&incon(i. fi. Ne^ 
iiiz.in conli.z6.& in cunll. j;. Bercran.in coniiLi z8, 
volumineprimo. Parif in conli. 1 7. volum.fecundo > 
inconfilio 17.& jo.eodcm voium. i.Deci.inconliU 

a j).zi7.&ti4;.Curciun.inconlilio i j.Roman.in 
conli. 58.48 0.& 5 o i .AfHiii. decif. j 67. & Roiandus 
a Valiein conCt.6p.Sc hxc cft communis opinio, quas 
dcclatatur non proccdcrc, quandocum hoc vcrbo 
addirumdlet vcrbum,inftituo, vt excmpii gracia, 
quandocunq; Ticiusdccctlcric, infticuo& fubfticuo 
Scmpronium: nam cunc vcrbum, liibfticuo, obliqiiit 
erir,Bacin l.rccu(arc$.Ticius,nura. } . fr.ad Trcbcil.& 
Uec.incon(i.zz7.nutn.;. 

1 8 Aducniactdl verbum communc, Bald. in d.L fiib 
&Caccialup.ind. Lprcdbus, nunicro loz.fimiUccr 
vcrbum,dcucniat,cummuncdici(ur, Bald. ind.Lfin. 
& in d.LCcncurio. Cicciaiiip.in iLl.prccibus , Barco. 
in I.co^i.fradTrcbcII.&Alcxand.inconliIio 17 t.& 
in conltlio 57. lib. z. & ptol-iatur in I.pcnulc ff luiuco 
macrim.in c.j. $.i.qui fcud. darc potI.&ibiBald.& 
in cap. Rainuctus , cxcradc ceftarocn. Iccm vcrbum, 
fupcrucniar, dlcommuncBarro.inconti.z 1. Mun\o 
Accurtioli, in conlilio j 7. quidam Cola , & in conlN 
lio Z4 1. patcrfilio. Angc. inconlilio t j.& Alexand^ 
inconliho 57. & i fp.volum.z.lrcrapcrucniacver- 
bum.communcappcUatur, DodIo.ind.LCcnturio, 
Alcx. in conli. i ; z. vulum.z. & in conii.49. volum.6. 
Cornc.inconli.f4.voIum.^. Ange. inconfilio t j.& 
Alex.inconli. i<>z.\>olum.i.&iaconft. 46. voiumir 
nctcrtio,qund probatur inLde emandpatis. C.de 
icgic hxrcd. in 1. Ivcreditatis. C de hxrcd. inftituen. 
&in I. hxrcdcs mci , in principo , iunC^ $. cum itA> 
fliadTrcbcL 

19 Dccurrat, t Dcfcratar, ludico, Labatur , Rodi- 

Z gatur. 
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«tur, Rtfgrctlianir, Scquatur, Spcdct, «Sc Vcndiccr, 
funtvcrbacomnnmia.imola&alij Dodorcs indl, 
Ccntuno. C.iccialup.in d.l.prccibus. Francus in A.c.Ci 
|»tcr,Gald jn d.l.Hn.Imob in d.c.Kainuiius , Angcin 
d.l.prccibus.&ibi Cotn. 

Rcmaneat.tclt vcrbum commune, Barcnum. j i . 
lafnum.^o.Arct. num.io.Ripa,numcro i pi.&Gap 
liaula,num. f £5.ind.l. Ccncuriu, Barto. in Ltale pa- 
&am. i.ftn.ff.dcpiCk. Bald. in d.l.6n.in l fi cum antc< 
C.dc donat. antc nupt. & in Iprima. Cde pad. inicr 
cmptor.&vcndit.lmoUin d.cap. Rainutius , numc- 
ro 1 96. &ibi GuilicLdc Bcncdic. numcro 1 4. Com, 
in d.Lprccibus. Alcxand.in conh. 1 6S.voIum. j. Car. 
jun.inconfilio Marian. Socin.iun.inconfilio 
I ^t.voluminc z. 
3,1 Reucrtatur,tcftverbumcommunc, Barto.Arer, 
Ja{lRipa,Soci.iun. & Galiaula in d.l. Ccnrurio. Bald, 
in l.fi vnqiiam, in fine.Cdc rcuocan.donat.in d.Lfin. 
&inl. prima. C.dc pacLintcrcmpior. Sc vcndit. £c 
& ibi I^au. dc Callro , Angc. & Cornc. in didb L pc e- 
cibus , Arct.in $.cxtranco , Inllirut. dc pupilL Pau. de 
Caftroin conlilio j4i.bb.j.&Com.in conli. 151. 
volumi nc (ccundo. 
XI Succcdat.tcUcommunc, Barto.Arct.IarSoci.iun. 
Ripa,&:Galiaulaind LCcnmrio, Arct. in d.$.cxtra- 
nco>Cornc.ind.Lprccibus, &ibiCacciaIup. BaliLin 
d.Lfin.BaKLS:Francosindi(floc.ip.lipatcr.ImoL«, & 
Guilici. dc Bt.-ncdic.in d.cap.Rjinuuus, Barto. m 
confilio <S4.voluminc t. Angc.inconfiL^ 1. 148.& 
»jt. Pau.de Calhoinconfi.i ^i.lib.t.&in confilio 
1 1 4.l}b.|. Corncin conliLp^. voluminc primo, & in 
conlilio 101. volum.quarto.Roman.inconfil.i8 y. 
Alcxand.in confi. ^lib. fcptimo, & Socin.iun. in con- 
lilio I i7.voIum.4.&inconfiL9i.volum.primo.qU9 
conclufioprobaturind.cap.Rainutius.&itacftcon. 
cludcndum,non obftantc quod contrarium tenuerir 
SignoroLdc Homod.in confi. 80. num. j .qux conclu 
fioproccdir, qiiandu di&um vcrbum principalitcr 
refirrtur ad res & bona,l'caindari6 vero ad perronos» 
vt quaiidoamquc dcccllcrir,fucccdat Titius:fccuj 
vcro, quaiidoprincipaliter rchrrtur ad pcrfonam in- 
ftituti , fccundarib vcro ad bona , vt eft quandoain- 
qucdcccircrit, fucccdatciTitius: nam tuncvcrbnra 
dircCbum didtur,Bald.in d.l.fin. numcro i^.GuiIicL 
de Bencdic. in d. c Rainutius , numcro 1 6. Goliaula 
in d.l.Ccnturio , numc. J 1 7. & Soci.iun. in confi.jj 
num. zi.volum.j. &Dcci.inconriL57i.numcro j. 
volum.x.Contraluncdcclarationcm facittcx. inLli 
ira. $.qui filio. ff.dc bono. pollclL fccund. tabnl. vbi U 
rcftacordixic,mihi ha-rcs cfto: vclalio limili modo lo 
quendivfiis cft,ialia vcrba poftiint ctiam pupillari 
mbfticufioni conuenire: quia illc qui cx pupiUad 
fuccedit.diciturcriam cHc h.Trcs tclUtoris. l.patcr- 
/amilias pr imis tabulis.ftidc vulg. & papilL & Lfin.C. 
dcharrcd. inftitucn.&prardiifci nonrantum habcnc 
locum , quando dc pupillari xcatcfuit fada mentio, 
&quandoinfrapupilIarcm xtatcm fuitfadla lubfti- 
tutio, fcdctiamincompcndiolii,&quando fuiidi- 
dum.quandoninquc ftlius mcus dccdFcrit finc filijs, 
ulis fit miKi hxres,vtfcilicct in caconiincatur ctiara 
pupillaris, quamuis pr.Tdi<fia vcrba , proptcr vcr- 
pum , mihi , illi non vidcancur conucnire, vt coliigi- 



turcxnotatis per Barto.ind-l.Ccnturio, in j.q.fccun» 
dx q.prin. vbi concludit qubd fublhtutio fit pupilla. 
ris intti pupillarcm , quandn tcftacor dixit, quando- 
cunquc nliusmeus dccclIcrit,voloqu6d bona mea 
dcntur paupcribus Chrifti pcr meos fidcicommilla- 
rios.proptcrvcrbum, accipianc,Iubauditum,quod , 
cft dire^lum. & auamuis nonnuUi fcntiant contra 
BartolumincocalH,cum vcrbum obliquum fiicrit 
cxpreirum: tamcn quando cxprimitur vcrbum coin- 
muncvcl dircdhim, omncs concordant quodillud 
di^m Bortolific verum: & tamcn illud verbum, 
bona mea, rcpugnantpupillari, cum pcr lUom pupil- 
lo fucccdatur in omnibus bonis vndecunque quarli- 
tis. Alexand.in d.LCcnturio,rcfpondet,qu6d illa vcr- 
banondcbcntpupillarcm impcdirc, pcrd.f.quifi- 
lio , & qui fccundum cum habct ctiam locum noa 
iblum,quando intratempuspupillarisxtatis Riitfii- 
da fubftiiutio, fcdquando hiic conccpca compcn- 
diosc & modo pr«diCto, quod vidciur fcntirc Pct.d* 
Anchar.inconfiLS. 

Et;o non difcciln a fupcriori dcclarationc, qux vi- 
detur mihi vcriirima , quam comprobo hacconfidc- 
raiione. Verbum communc Ugnificat pupilbrcm» 
\xil\;arcm, & hddcnmmillariam lubftitutioncm:& 
cumrcftatoris voluntasdicaturdlc, prout vcrbafo- 
nant I.Labco. ff. dc fupcllcd. It^a. idco ilLe fubftim- 
tioncj dicuntur contincri fub fubftitutioiic vcrbis 
communibusconccpta , degcnerali tcftatoris volun- 
tatc.quoucsigitur dccontraria volunate cxvetbii 
conftac, tuncnonpollunt contincri nifi illx fublU- 
tutioncs,quxclidunturcx verbi$,& confequcntcr 
exceftacoris vuluntace, quxcftomninoobfcruanda, 
&omniaregir, &primumIocumobcinct.l.incondi« 
cionibus primumlocnm.ft.de condicio.& dcmon- 
itrac lcd in cafu noft ro conftat cx vcrbis , tcftatorcm 
vellc fubftitutum filio fiiccctlcre, &cx vcrbis elicituc 
teftatoris voluntos , qnod lubilitutus filio fucccdac 
crgo concinctur pnpiilaris, cum per cam filio,& non 
tcilatori luccedacur, & non contincbit fidcicommit 
fariam,cum pcr cam non filio, fcd tcftatori fucccdar 
tur.ergo (ublhrutio crit omnino dire<5hi. 

Nccobftattcx.indidto$. quifilio.quia loquirur, 
quando dc pupillari xrare eft fiida mcncio , & eft 
polica in coiiditioiic: iiam tunc pr.Tfuinicur quod 
voluerit fublhiuere pupillariter: & idco illud vcr- 
bum, mihi, h.ibctur pronon appofico, &itahunc 
tcxtum dccbr.mt Arcr.& Socin.in I primx If.dc vulg. 
& pupill.in princ. & Alcxand. in d.L Cen turio, Dcci. 
in confilio 6 4 X. & in confilio j 7 1 • & Cornc. mcon- 
filio I jS.voluminctcrtio. atincalunoftro noncoa- 
ftat teftacorcm fidcicommiftoriam fubfticucioncia 
faccrc vcllc, fcil cx vcrbis conftat voluiflc tantum- 
modo filio fubftitucrc. i^iiur pupillarcm fecit, Sc 
non fidcicommillariam. Ncc obftat dotfbrina Bar- 
toli, quianon ponit cafum, quando dictum cft mca. 
& licct Barto. in illa qu.Tftionc vtatur in infcriori» 
bus verbis , illo vcrbo , bona mea : tamcn Borto- 
lus in i js vcrbis dicitur corruptus, prouc ibi dicit An* 
gc.& idcodicunt Doftores, quod quoticlcunqucex 
vcrbis colligirur & ex ds apparct teftatorcm voluilfir 
debonis fuis intclligcrc, tunc non contincrur pu»' 
piUaris,BaLinLpredbus,coL: x.vec.prxfcrtira. C.d* 

impub. 
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impub.^calijs fubftit.S: ibi Com.num.7 f . Soci.iitn. 
in Lj. colum.7. poft mcdium. ft'dc vulg. & pupil. fub- 
ftirur. Deci. in l.pcnul.in j.nor. C.cod. Franc tn d.c.ll 
patcr,coluni.4 y. vcrC fecus camcn. Alexan. in conliL 
4j.voIum.j.Pcc. dc Anchar. in conh.S.Corn. mcon- 
fil.9 j .volum. i' .in coiifi. 9 volum.z.in conH. 1 6 t.di- 
ccns ita Pcru(i.r fuifle iuHicamm , volum.j.& in con- 
Cil. i o j. volum.4. & A^THon Crauctta in conlil.pS. 8i 
iti rali cafu, an ifta fublhiutiopoflpubcrtacem traha' 
turadlidcicommiirum,<Icpen({ctabillaqu.Tftione»' 
an quando compcndiofa facladl vcrbis dirc<^is por 
rigatur poft pubcrtatcm ad fidcicommilUi m, de qua 
infra fuo loco traclabo . cll bcnc vcrimi , quod Soci. 
iUn.in d.LCcn(urio, num. ; 40. tenet , quod pod pu- 
bcrcaccm aii fideicommillum crahatur . 

aj Veniat, tcftvcrbnmcommunc, Corn.ind.l.pre- 
cibiis,numcro io8.&Francusind.cnpatcr) colum. 
} i.&ibiI3ald. 

«4 Pertineat.tdicitur verbum communc, Bart. Arct. 
lafRipa, G.ili.iula, &Soci.iun.ind.LCcncurio.Ikrt. 
Bald.Ange.Salycct.&Pau. dc Ciftroin Lj.Cdcpadl. 
intcremptor.&vendit. &in L licct . C. depact &ibi 
ctiom Arcri. Dcci. & laf Barto.in LLucius. <{. filiam cx 
allc. ff. de legat. 1. in Lj. numcro 1 1. ft! dcdonat. in 
Lfideicommilfa. fiilia. ff de lega. ).&inLSeia,infi- 
2Te.fr.de donat.cau.mor(. Areti.in$.cxtraneo, nume- 
ro^.Inllitut. dcpupiILCornc. in d.Lprccibus , Imola 
nUmcro i p6. & GuilieL dc Bcncdic numcro i j. in 
d.Cjp.Rain. &Bald. & Francin dcap.d paccr. Sodn. 
inconliLSo. volum.^. GuidoPajxrinconiiL io;.& 
cftcommunis opinio, proutattcftatur Curr. iuo.in- 
d-Llicct, numcro 4. qnr conclufio probatur in l.vcr- 
buin ilIud,pcrtincre.fi^dcvcrbo. lignificat. &inLlus 
verbis.fTdcadopt. 

i $ Potiatur, tcllcommune, Imolaind-LCencuno* 
num. 26. Bold.in Llicct. Cdc padLin princ & ibi An- 
gc.& TiraqucL & Cornc. in d.l.prccibus,nume. 1 09. . 

i6 Rclinquo, tcft communc,Bart.& Baid.in Lhis vcr 
bis.frdeh.Tred.inftituen.Barr. num. | j. &Aret.num. 
1 8. in d.LCcnturio, B.ild.in l.tin. num. i . C.dc facro- 
(inc.ccc\c. Barto. in Ldiuus. num. | . fl^dc mil. tcftam. 
Guiliel. dc Benedic. in d.c. Rainutius , Capra in con- , 
fA. I ^.num.i.Soci.fcnior in confi. j 4 . no. 1 1 .& Maa. 
ruainconli.2f <7.num.z. quxconcluiio probarunn 
d.cRatnuriu<i>in vcrbo, rclinquir.emadctdkimcn. 
lumhoc vcrbum qaxritur, quidli didlum fucric, 
filiumincum inftiiuo, &illum rclinquo viuum & 
mortuumTirio^quxfnbiticmiofitifta, vidcasSoct. t 
in l.qui duos.tf dc reb. dnb. & in confuS 5 .voLj.Iaf & 
Soci.iun. ind.LCenrario,num.^4{. 

27 Habcai, teftcommunc,Barto.mLfiliusfamilia$. 
fiho,& in Lquiconcubinam. $.cum it.a.fl'.df Icga. 
tcrfio,&inLj.$.potetlatis, in j. noc.if.de pccuL Uarto. 
numcro jo.Galiaulj, numero fzi.Soc.iun.numc* 
ro 5 i 9. Ripa, numcro 1 90. vbi communera (cnteii- ; 
tiam dicit,& Arct.numcro 1 9.ind.LCcncurio,dccla- ' 
ra hoc non proccdcrc, quando imperatiucproiatum 
clTct hoc vcrbum , Habcto , quia tntic dircc^um cft , 
AiciLand.in i.li pluribus. )i.fin. tf dclcgat. tcrtio.Iaf in 
Lfriaae. §.fi.tl". dc lcg.primo, &Rip in d.l.Ccnturio, 
numcro 1 90. 

1 8 Ocuohianu, communc,Batt.GaliaujU > ^QQU. 
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iun. & Ripa in d.l.Ccnnt rio. Bart. in Lz.fTdc aUm. & 
cibar.legat.Bald.in d.Lfi. Imolain d.c.Rainutiu$^ An- 
gCiin d.r.precibus, Fclyn.& Deci. in cap.in prarfcntiak i 
cxtradc probat. &GuidoPapx inconlil. Z03.& eft 
communis optnio. 

z 9 Compecat , t cft commune, Ange. numero i z.& 
Corne. num.io9.indJ.precibu5, Areti.ind.l.Ccn- ' 
turio, numero zo. & in Lidcm cfi,num. 2. fEdc vulg. 
&pupilL quodprobatur in$. manifcftum, Authen. 
de reftitut.fidcicommiiI.&hinccft, quodaliquando 
repcriturin fcnfudiredo. Lfi.l^.dcdona.&aliquando '• 
in obliquo.LLucius.la ).tl".dc fidcicommill.libcr. 

30 Moriatur, t^crbum cftcommnnc, Angcind.L 
Ccnturio.Polit.in fuo tracla. in materia compcndio^ 
(x, & Zalius ibidcm . Oldrad.in confu i z j. Alc\'.and. 
in confiL 5 1. numero j.hb.^. & in confi. 1 6 t.hb. ^JSc 
Caprainconfi. 99. num.j.&licct concra hanc opi- 
nioncmmultitencant, &Ripaind.LCcnturio, nu« 
mcro i9(>.dicatel1e verbum dirccflum, &hancelle 
communcm opinioncm: tamen cgo rcccdo i priori 
opinionc, tumpcrtcx.inc.lipatcr, dc tcftamcn.m 6. 
tum ctiam, quia loan. Andr.ind.cap.(i pater , & Bar- 
to. in d.l.Ccnturio , in finc , dicant cflc vcrbum dirc* 
Clum, nonciuilc: quod vcrbum nondit^crr acom- 
mu nibus, vt xnil t Barto. i n d. LCen tii rio, in vcrii.qux- 
ro vlrcrius , quid li liibftitutio compcndiofa fiat pcr 
vcrbum communc in rc ccrra, &c & in vcrfic.quxro 
vltcrius, quid ii in pcrfonis diueriorum apponantur. 
&multa alia funt vcrba commiinia, qux vidcrc po- 
teris apud Lkx^rcs in d.LCcnturio • & ahbiin fupra 
narratis iocis . 

Quod dic^him fliit fupra de communibus verbis » 

j I tquodindireifcim &inobliquam (ignificationcm 
tranirur, declara non proccdcrc, quando addirum 
cJetaliquod verbum dircdam fignificans fubiUtu- 
tioncm, vciicccmph gratia additumdiirt, coiplb. 
plcnoiurc, libcre, totalitcr,feu intcgraliter, iliico, 
protinus , (ine inora> & omnia bona mca: nam tunc'. 
dircdam tantummodo fignificabit fubftitutioncm » > 
vt de vcrbo, co ipfo , rradunt Bald. in d.l. fin.Galiaula 
numcro i^j.Socuun. j ) ;.Ia(inumcro(;4.& Aret. 
numcro 1 8. in d-LCcnturio , Ange. in dicio $. cxtra- 
nco, niUTicro7.Ripaind.l.Ccnturio, numcro iSz. 
GuiiicL dc Bcncdtc in d.cap.Rainutius , numcro i f . 
& Aiexand. in conlil.) 6. nuraero z. volumine tertio. > 
quodprocedit etiam (iverbo obUquo adicclumc(^ 
lct, namfacitdirciilum, RolandusaVailc incoafiL 
6x.numero 41. voiumine z. & Guido Papx decil». ^ 
469. Dcverbo, plcnoiure, decidunr vlrra Do<5Votcs 
in d.LCcnmrio, Bald. in auclien. lu'C vfus prxibuio, 
C dc (acrofan.eccie. & in conii. 3 o i . A bb. & Felyn.in 
c.conqucftus, extradc foro comperenti. Roman. in 
conlii.139. numcro 5.&P.iu.dc Caftroin confiLiS. 
nuracro4.iib.(ccundo. Deverbo,iibcre, vliraBarto.- 
lailGaii.iaLt, & Socin. iunior in d.LCcnturio , volunt 
Alciat. in L pcrucnille, numcro quinto. fl.de vcrbo- 
rnmfignificatio. &Roman,in conliiio i jo.infinei 
& i.i dicla l.Ccnturio . DoCtorcsidcm diaint dc vcr- 
bis tot.aliter , intcgralitcr , ilhco , & omnia bona 
roca : immo dc vcrbis , ilUco, pronnus, & iine 
raora, idcm tradit ArctLin diCko $.exttanco, no- 
lucrofcpurao. 

Z z SVM- 
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X yerbHm^uandotunqHe, an fit tn compendlofifubfliiu. 

ttone ntcejfariimi 
2 SkbfliiHtlo ccn.pcndiofi dicitur, vbicknqtte fit fub con. 

ditione mortis. 
I IndtfmiU ^qMipoUet vninerfaU. 

C A P. V. 

Vbitariir, t an vcrbum,qiiandocunque, 
lit ncceniu-iuin in compcndiola lublU- 
I lurionc.-ln quodubioconclunucprocc 
I dcndo conciudiiur, didum vcrbum in 
iiac fublUtutionc neccllarium non eirc. 
quaro conclufioncm tcncnt Bar.in d.LCcnturio, coL 
3 .& p.verf.rccudo oppono,&: ibi Doct. communitcr. 
BaLinconll.jj.voLj.Sod.inconf.i t j.num.y.voL;. 
Dcc.in cof 572.&incon/i.(>4i.&inconli.643.Ang. 
in confi. 115. lafin conH. 1 3 1. & in confi. 1 3 4. voLj. 
CiTrciun. in conCi.S6.6c inconH. 17 1. Bcro.in confiL 
I tS.in z.parie.Parif inconfi. 41. voLi.Rolandusi 
Vallc in cond. x 5. num. 1 3 . voL).& Marcus An tonius 
Katta in conii.^ 8 . num.7.voLj. & in conlLd6o.nu. i . 
voluraincquarto. 
X £traiiocll,tquiacompcdio(afubftitutiodicitur 
quoticfcunquc Hi iub condi tionc luonis , vt cil qlol- 
/a ma(;na in Lin tcliaincno.C.dc tclbLmilu.ibi,li Lu- 
ctus cfccclli-rit. quam ad hoc ibi notant Tulg. Pau.de 
Callro&aiij: nain cumquisfcmpcr mori polTK.I.j.ril 
dccondit.&dcnionll. conditio mortis diCKur iiabc- 
rctra^um fuccdliuum, &multatcporac6plc<fiicur. 
j Itcmratiocftjtquiaindchnita^quipollctvniucr- 
rali.Lli pluribus.lLdclcg.i.& Lli plurcs. £dc lcg. { .cc- 
go non dcbct cllc dtifcrcntia,an dicatur,li doccllcrir, 
anverodicatur,quandocunqucdccc|]crit. 

H9C conclulioliinilircrprobaturintLLCcnturio, 
&in d.Lprcabus,& iiiLgcncrolitcr, in pria.Cdein- 
ftit.& fuDllit.fub condit.faCt 

S V M M U K l y M. 

1 yerbuni,deceferit,an in morte ciuili verificetur . 

2 Ftrbj in dubio inttUi^enda funt naturaiiter. 

3 Fideicommifium, an Itatim tjuid tuffus hsreditatem rt. 

iiituere ftti Qusfuit monachus mendicantiumjrefti- 
tnendum veniat. 

4 MorsciuUis coniinetur appellatione mortis naturaUs., 

quando eundcm effeSum habct , tjuo ad id,de qu» 
agitur. 

C A P. VI. 

Erbum,tdcccflcrir,anin morteciuiIi\<c 
rificciur. dicascx mcnccDodoru, q. no 
vcrificatur in morceamli, lciiin mortc 
naturali rantuin.ica ccncnt B.tr. &abi in 
LStacius. !f.CorncUoii".«Ic iurc fifci. Bar. 
&lbi communiccr DoClorcs,in l.cum patcr.«.iixrcdi 
tatcm.fF.dt lcg.i.Bar.Alcx.laco.dc Arc. Albcr. dc Ro- 
faJsIicol.de Ncap.Raph.Coracnf& Ripa in Lcx fudo. 
fxx fiido,ftjdTreb.qu^ coclulio probal lcgc & rouc. 




du 



Legcprobatur pcrtcx.ind.J. Cornclio, &in d.$. 
liarrcditatcin. 

i Rat lonc probatur, tquia in dubio vcr ba incclligs 
da funt naturalitcr.Lfi.C.dc hi$,qui ven.xtat. impocr. 
& hinccftquod in dubiovcrbuni,linclibcris,intclli. 
gicur dc naturolibus, &non dcciuilibus.l. fidcicom- 
milIuin.lF.dccondit.&dcmon.& mortis appcllatio. 
ne fignificatur nacuralis. Lcx ca parrc. $ jnfulam. ff".de 
verb^oblig.glof.in c. fulccptuin.dc rcfcript.hb, <>.& ia 
can.plocuic, i^.q-j. 

Ex hac coclufionc infcrtur,«}> fi fublUtiitus pr^mo- 
riatur,non tranlinittit iiis fidcicommitli ad iucrcdes^ 
uiapr.vmoricntefubftituto,fublUcutiocflicitur ca» 
ucaJ.j.$.ll fub coniiitionc . Cdc caduc tolL & LLtt- 
cius.$.fi.ir.dcvulg.&pupiL 

luxta fupradidbin conclullonem dubitanr Do<fh> 
j rcs, t «utlus rclUcucrc poft morccm , fiac mona- 
chusordinis mcndicantiu , qui nihil propriu habetc 
pollunt in c6i auc in particulari: an llatim poft mona 
chationem fidciconuiruin rcpr^lirntctur ipll fidcico- 
railIario,an ver6expc<fbta morte nacurali iplius mo- 
naciiiintcreabona illa, quarrclhtucndacrant, pcr- 
mancrc dcbcat apud vcnictes ab intelbto ipfius mo- 
nachi , qui poft inoo.ichi deccirum e.a bona rcftitucc 
fidcicommillatio, li lupcrftcs fueric, lin minus libi 
rai neanc !.n q uo dubio dua; liint principalcs Dodo> 
rumopiniofics. 

Prima cib, (f» ftatira rcfticucdum fit fidcic6milluin. 
noaliter expcdau mortc naturali ipfius monachi. 
quam opinioncm cenenc Bart.& Bal. in d.$.hcrctlita- 
cem, Bar.in cr.idacu Mnuoncarii , iaquarta partc, ia 
vcrCifti cc krredes infticuci. Ang. in Lcx lado.$.rx fii-' 
^te.fl!ad Trcb. pctcex.incadeL|.fiquis r(.>j;atiis,cl i. 
vcrffcd fi fcruuspjnf, iudagLLVinLintcrccdit. fl.dc 
cond.& dcmonlL Io.dc Imola,& Pau.dc Cift.in Icdu 
ra Bononienll, ind.$.fiquisroqatus>il i.Anc.dcBucr. 
&Abb.inc.in prflcntia,excra dcprobac.Pau.dc Lca- 
2a.in difpucationc,incip.fubrtitutus,Rutn.in I.Gallus. 
f .&quid i\ tantum.ft".dchb.& pofth.Alcx.inconl. 13. 
in 3 .vol. vbf h.inc ellcc6cm opinionc attcftatur.Soci. 
inconlLpi. voLj.vbidiat, abhaccoi opinionc non 
cllcdifccdcndum. Corn.in confi. 1 j8. voL 3 . Parifin 
c6fi.tfj.voL i.Iaf incoli.i 3 j.voL^.&Rolan.i Vallc 
inconfi.p7. nu.41. voLi. qui moucntur hac r.itione. 
4 Qnt™ors ciuilis habec dTciilum mortis nacuralis» 
quo ad id dequoagif.cotinccur appellationc mortis, 
&idc iudicatur, qd de mortc naturali.l.j.ffi.de cotra 
tab.& l.aiiiionc.f pubhcationc,pcr Soci.& cradiit Djr. 
CY.&BaLinLDeonobis.C.decpilcop.&clcric.Rar.& 
alij inLcxcapartc$.inful.-im.lF.dcverb. oblig.Bart.ia 
Lfi cum doti.$.fi.irfolu.macrim.& in autii.fi qua rou- 
iicr. C. de facrof ccclc.& Dodlorcs in ccum ll$,de coa 
uerf coniugar.& in d.f .& quid fi tantum. & h^c cft c6 
munisopinio, prouc atteftatur Aret.ind.$.infularo. 
fedin qurftionenoftra ingrcffioin rcligionS quoad 
bona& fiicccHTioncm habct cundcm cfl!.>.ium,qucni 
raors nacurali$,cum didi monachi & cocum eccleli? 
fintbonoru incap.ices,clcm.e>:iuidc Paradilo.dcvcr. 
llgn.&idcoficprofcftldiLuniurmortui inundo,cafl. 
piacuit, et }.itf.q.j.&can.nullus.i.q.7.&cx hac cau- 
lanon porcft grauaco, fcu cius ccclcfi c cxpa<itatia 
morcisnacuraiis aliquid protlclIe,ci4 lincbonoiuiq 

incapaccs. 



DeSubftitutionib 

inClpaccs. Ergo idcm dc ifta ingrcfljonc in rcligionc, 
Sc Itc dc H\i inortc ciuili iudtcarur,quod dc morcc na 
^urali.ieiturvtipcr mortcm nacuralcm ilatimdici- 
tur purincata conditio H llnc libcris dccclTcrit , &in. 
connncnti Hdcicommillarius admiccirur,iu ctiam 
{iiciturpurificataconditiupcr ingrelTIoncm inrcli- 
gioncm, &ricpcri(Tam mortcmciuilcm ,&:inconti- 
nenti admictitur fidcicommillarius. 

Et hinc cft, (j> tcihimcntum profeni pcr talcm pro- 
fcdioncm confirmacur non cxpe;flaca nKirtc natura- 
li,Bar.BaLtS:alij Do£k. communitcr in l.j.fndc ccflam. 
fiar.&Bal.inaucli-nquamuiicr. Cdc(acrofecci.Bar. 
in l.icd Ci mors. fT. dc donac intcr vir.<& vxor. Oovt.in 
cin pr^cntia, dc probacio.i& Pccdc Anchar.in dcnv . 
cuui,invit.q.principali, dc vcrb.lignthcac. 

Huic racioni duplicitcr rcfpondetui, &prira^^ 
tnors naturalis nunquam xquiparatur morticiuili, 
nec ocotia mors duilis naturaii morti, iiiii incalibus 
iiutc cxpreiris, gi.in crufccptum.de rcfcri. in 6.6i in 
can.pbcuir,i7.q.j.Ripaind.J(.exfafto,num. i i.Ema 
nuddc Acofla. i.pat.in^princdiifh $.&quidli cancuj 
vbi Alcx.num. j.cum rcq.Sod.in l.cum auus,nu. i o } . 
cum rcq.fr.dccondA dcmonft.& Fcly.in cin pncfen- 
tia,num.5 j.exira dc probatio. qux cunclulio proba- 
<urinLj.$.fi.vcrC&ri paccr. tTdc bon.pofLcontra lab. 
in l.ex ea partc.f.infulam.frdc vcrl>o.obliga. in Lfcd fi 
inors.$.cum igitur.frdcdona. intcr vir.& vxor.in $.fe 
cundaoccaIioncm:Airth.dcnupt.in Lfed & li.$.quod 
II dcportatur.fr.de bon.damnat. in d.$. iixrcditatem, 
& in i.cxfado.$.'cx fj»do.fr.ad Trcb.& flc mors ciuilis 
ounquam ^quiparatur murti naturali,nili in calibus 
tantu a iurc cxprcffis in quibus licct mors cuiilis cun- 
dcmhabcatcfTciftum,qucm mors naturalis, tii illud 
cft no cxneceflitatc nacurx , fcd cxlcgis di(pofitionc. 
HfC refponlio coitcr rcprobatur.prout rcfcrt & prt>- 
bat Arc. in d.$.infula, idco no cft facicda multa vis in 
hac riilionc , qiu non puto in lurc pollc fublilhrc c x 
altquibus rationib. quas Iiic breuiutis caufa omitto . 

Sccundo rcfpontictur, quod non cft vcrum, quod 
mors ifta ciuilis opcrctur cudc cftcclura , quod mors 
nacuralis, quiali durantcmonachationcbonacrunr 
apudlcgirunos monachi hxrcdcs,& fubftiturus pr^- 
moriatur.apudcosrcm.mcbit, &lic fidcicomillum 
caducum fict, q» n6 cft in mortc nacuraU cu fhuim fe- 
quuta mortc crit locus fidcicomillo: vndc rationc ca- 
^ucuatis mors ciutlis & nacuralis,n6 iunt ciuldc cftc- 
tlus.Huicrcfponlioni replicatur,q> iftadilatio pollcc 
opcrari&opcr-ircturadcommodu han^edu ictjitimo 
ru monachi,& lu) atl commodri cius motuchi, cuius 
cpnteplationc fuit pofita. & idco no habctur in con- 
fidcratione, vtin limili qiu;llioncdcclarant Saiv-c. & 
Pau.dcCafl.inLambiguitacc. Cdc vfuh:udu.& pro- 
batur in L a lilia.$.aiumno. fEad Trcb. Vcrij animad- 
ucrt.itur,quia prout Ri[uconlidcrabat,vidctiir in ca 
fij noftro fauor ct j;frauati cllc in conlidcrationc.nam 
autantc ingrcllum facic tcllm.aut non: li primo cafu 
tcllamentii facir,cx tcftamcnto h.abet hxrcdc, li non, 
& tunc tacitc vidccur infticucrc vcnicccs ab intdlato. 
Lc6ficiiicur.ft.dc iurc codicii. & in iioc coliftic fauor, 
Qrhabcac h^rcdcra^hcct ncc iplc.ncc monafteriu pof^ 
liwilia bona rctincrc.Prxtcrcaind.Lcx fado, in cx 
fadb, &i!i d.|i.CorncliQfvlici,diUiioct>nfidcratur 
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in fauorcm fi fci, & non grauati: & ramen propt er ra. 
rioncm caducitatis in confidcrauone habctur. cxifta 
refponlionc apparcr , quod morsciuilu &naturali< 
in caf u dc quo agitur, non funt ciufdem efiedus. 

Cumfupcrius fundamencumnonfublifbu, idco 
altcracftopiniofupcrioricontraria, fciiicct,qi lircx* 
pcdanda mors naturaiis, quam opinione tcticnt Vin 
ccn.dc Hcrcul. coLj.& i. Alcx.nu. f . & Ripi nu.ii.in 

d. Lcx fado.$.ex fado. Soci.in Lcii auus, nu. 1 04.f!ide 
condit.& dniionft. Emanuel de Acofta nu. i a. CroL 
nu. 1 1 . & Ioan.dc Montcfcrrato, coL i o.in l.Gallus.$. 
&quid litantuniJfdciibcr.&poftIi. Salv.inLj.nu.6. 
Cdc Ii9rcd4iifUt.Cumx & Imola in Lcum patcr.j.hf 
rcdiutcm.frdcicg.i.Fciyjncin prxfcntia, nu.56.de 
prot>atio.Ia(jn aucli. fi qua muhci,nu.fi.C<ic lacroii 
ccde.Cuma.ini.j.fr.dcccftaui.Rom.ling.4j4.&Fcr- 
nan.Vafq.in crat^dc fuccclLcrcaciib. ) 1 1 .nu. 1 7 1. 
vbi dicic, quod vidctur cllccommunis opinio raodcr 
norum, qui Oodorcsmouc.irur 

Pcr tcx.in d.$.Cornclio f^hd. vbi iufllis reftituere 
poft mortcm.lidcpurtatus lit,nonftatimadmittitur 
ndcicommiliariu$,fed dcmum poft mortcm natura- 
lcmillius, &intcrimfifcus gaudctvfufruchi i>ono. 
rum. & ratio illius tcxtus cft, quia pullct prius ipfcfi> 
dcicomillarius mori, & idcocaducum ficrct fidoic6- 
miHum . quxratioiiabctiocu etia in qurftione nra , 
quia pt)llcc prxmori ipfc fidcicommillarius, & fidci- 
commillimi pcrmancrct apud h^rcdcs lcgi\imosoio 
oachi , crgo acbet habcrc locu cnam difpofl tio illius 
tex.arr,-Lillud. fTadlcg.AquiL&LiTitio. fl.dcvcrb. 
pbli. Cumprobacur h^-c indudio: mors ciuiiis quado 
eundc ctfcdii non opcracur, quc mors naturalis, tuc 
ipari n6proccduc.d.$.inliilam.lcd in calu noftroex- 
pcdatio morcis naturahspuccftmultu proilcllc, um 
hxrcdibus ab intcftatomonachi, quia li prxmoricur 
fub(litutus,ipfiadmictuiuiirad dic^fi fidcicumilliim 
£ationccaduciutis,quaipiifubfticuco: quiali ccpoic 
ingrelliis monachus habcc fihos tuiK fi non cxpcda- 
tur mors naturalis,lubfticutus dromnino cxciufiis: & 
vcr6cxpcCLitur,tucfilij polltincprxmori, &fubfticu 
tus adinittecur,in d.Lex ^do.$.ex fado.ffiad Trcb.er 
go in calu nf o mors ciuilis & natur.aiis a pari no pro- 
ccducigitur cft mors naturalis cxpcCtadj.cofirmatur 
hfcrario. Incoditionibusimplcndis morsciuiiisno 
^quiparatur moru natur.ili, quiacuditioncs m Ipcci- 
fica forma impicri dcncLqiu h^rcdi, & l.qui M^uius, 
fT!dcciond.&dcmon.igiiurcii c6ditio fit in mortena 
turaii,non iiabebit iocu in mortcduiii . Nccobftatfl 
dixcrts , q> imo cxpedaiio mortis namralis nihil opc- 
ratur,n6 rcfpcdu monafteri j, quia cft tncap.ix bono- 
ru:ncc et ref|^icdu vcnicntiu ab intcftato, cu ipfi non 
polTint fucccderc: na li fucccdcrcnt,fublbtutus exclu 
dcret,q» cft cotra tcx.in c. fi pf, dc tefta.in 6.riidctur q» 
fiibfticutuscxdudit vcnictcsabintefbuo, qrifubftitu 
tus admittit in cafu & tpc,quib.i tcftatorc vocatur,& 
in hoc calu loq^tur rcx in d.cfi pf.fcd in cafu nfo cum 
n6\'cncritcaius& tps fiddc6milTI,iftointcrim dcbet 
ellch.rrcditas apud vcnicntcs abintcftato, loan. dc 
Ana. iii addic Spccin titu.dc ftatumo.$.j. vcrfic j.in 

e. ).dc rcli^.domi.in 6. & in c.in prxfcntia, dc probac 

Egoconlidcridova ba & nitioncmd.$. Cornclin 
f^-Uci, <L $.iu;rcdiutcnv Lrcs vxoris,in fi. Cdc donai. 

Z j mcer 
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jntcrvir.&f vtorA l.fcti fi inors.fF.dc rlonacio.non pof 
fnm difccderpa ('nperiori opinione. cxdi£h's iuribus 
dicitur , quod quido cxpcdlatio mortis naturalis po- 
tcrtaliqiiid operari , lcuin fanorcm vcnicnrium ab 
intcl>ato, vtclHnd.l.rcsvxoris, infinc: rcufifci, vtin 
d.$.Cornclio f^Mci , & in d.f .hqrcditatc. qni fifais ta 
quoad oncra , qnim quoad cmolumcnta haberur lo- 
co lurrcdis. I. i.C.ad lcq.Iui. dc vi.i.intcr cos. $.fi.ff dc 
fidciull.& I (i marito.ff^folu.matr.fcu fubftiratornm. 
d. $. h.xrcditatcm . runc fcmpcr cft cxpcifanda mors 
namraJis, 5i ifta cxpcftat io cft drca tne&um caduci- 
latis.quiarotertprxmori fubftitutus, qua dccaufd 
caducum ndcicommilTiim ficr: fcu pofnmr pncmnn 
fiiij inftituti.&idcofubftitutiisobcarcnriam tunctc 
poris filiorumcflct admittcndus.&rin qnocunq-.cafu 
habct locum rario illorum iuriu , df liabcrc lodi ctii 
difporitio.l.his (bhs.Cdcrcuocan.donaf.Scdin qn.T- 
ftionenoftra c>:pe<3ario morrisnaturalispoTcfti-ffc- 
dhim opcrari i.im in fjuorcm lcgitimortim h.rrcdu, 
quam fiihrtuutornm , quam ctiam iplius grauati, cu 
ftuor (it h.Trcdc habcrc. & rario ifta cadudtatis locii 
babcf, vr fnpra dcmonflra'» fuitTcrgo ilforu iuriu di- 
fpolitio locu haberc dct, Si cft nntiiralis mors cxpccVa 
cia.&cu hacopinionccx haccofideradoncpcrrrafco; 

l Ctmdirh^fi fine Ubrrts dfcefferir.tn cmpendhfa fubJHi 
tutione fabinteUigttMretUmftnonapfmatur. cum 
fuisdecUratiMtbits.nkfn.l.i.^.iir $. 

6 Tfft.ttorcenfetMrtfuionm affe6lionem habere ad ani. 
mam quim ad ptfteros.cnm eius decbrarione, nM.j, 

8 COKd>tio,ji fine lihcrii^an intfUi^atur repetita in vul^a^ 

ri coniprebtnfj in compenJiofa. 

9 CMditio^fiftne libvris, an inttUigatMrin f<rminis,fiaa 
if inniafcMlis. ui : 

1 o' Nepos exfilis fcemin.t.an eomprehendatkrfui illis rer 
biStft hdres ftnt filtfs mjjcHHs decrjferit. 

J I kittfculMitatis mentio , quando fada efl in arKjua par- 
te teftamenti (*rin ali i pat te non ,aninea parte in 
tfua non rftfaCia mrniio , dicatur teflattsr de maftU' 
iis inteUi^cre voluiffe . 

1 2 Mafculinum.,(tMjnd<i c<mcipiat feemininMm. 

j j Condiiio ,fi ftne fil^s,an verificetur in adoptiuis. cum 
fuisdeciaratic.Hib.num.t^.t^ l ^.&anfMbinteUiga 
tnr conditio antrdiffj in filtjs jdoptiuit ^rauatii, 
nMm. 1 6.rum fuisdeclarati<m.bus,nMm. 1 7. 1 g. 

jgCondiiicyfi finefilifs^an yerificetur in filijs fpiritualib. 

20 Uonaflerium^n prediflam conditionem filiorum defi- 
cerefaiiat. cum fhis exttnficnibut , ampHationibus 
tr decbrationibus.nMm.n.22.2i.24.i'y.& 16. 

27 Cottditto prxdiSa, fifine fiiijs, an in natura libus vinfi 

cetur.cumfuis dtclarationibus, &■ fubdeclarjtioni- 
i«i,H»m.29.?o.31.?;.j? J4.J5.J<.57.^ <8. 

28 InteUc8us adl.generalittr.f.cMmaMtem. C.deinfiit, 

& fubftitMt. 

3 9 OrtMS ex coniugato cJr foluta^nullis exiflcntibMs filifs ex 
legiiimo nijtrimomonatis,anpoftit patri fMCcedere 
faltt m ex teftamentr, 

rjit}ofit'iol.ex fafio.f. fiqiiisrojiJtus.ff.itd Trebel.an 
exiendaturadfilios natos cx ccitM non actMfjbili,nec 
funibiH. 



Trentacinqui) 

I Conditio antedi&a, ft finefilijSy an in legitimjtit aiiiH* 

pleatur. CMm fMis declarationibns & cjfibus , nume. 
ro 42.43.44,45.46..t7.48.49.J0. 5'- S^-Si* 

5 5 SMbflitutMs,i fitiis tjuomodocMntjMe legitimatis non ex» 
clMditur , tpiando ateBatcre fuerMnt prolatayerb* 

f^eminatajefiitimam fobolem figmficaniia. 
f6 Subftitutus,an excludatMr i filionaio in fignra matru 
monij. 

57 FiliorMm fcM ttbrrorum appellatione in diUaconditio* 
ne, ft finc filtjs, an renianr nepotes & pronepotts.ci 
fuis ampliationibMS,nMm. ^t.& sg. 

60 Condit'io,ft ftne filifs, eiuan in ynofilio yerificatur. 

6 1 Conditio , fi fine filtfs , rt adimpleatur , an fit nece/fo 

qudd bMredes exiflant . cMm fMit caftbus &-detU» 
ratione, iwm.62.6 j . 64.6 5 .etf.iS^.cir 68. 
69 Cenduio,fi fine filijs, yt tjjtlium fortutMr, an opus ftt^ 
rt filif tempore mortis iMftitMti viMi exflat.cum fuis 
ompliationibMS & declarafionibMs , nimero 70.7 1. 

76 Subfiitutum, an excludant filij in vitap'auatin*ti,&' 

fimul cum ea mortui. 
7 7 Subftitutun^au exciudantfilij nati & mortui poft mor 

■ temgrauat't. 
78 SubftirutMm , an excludoM filij natl & mortui in vits 
iuflituii & grauali. 

C A P. VIL 

Nomni fcrcCompendiofafubftitutio* 
J^l ^/spf nc("olcntapponiil[avcrba,fifincfili)s, 
LM ^'■'^ hbcris dccedcrit: ciux vcrba quo* 
j ^cj^ qi} tnodo intclhgantur, ad prarfcns cft vi- 
dcndum. Pro cuius dubij rc(ulutione 
circa plurima cft inliJtcndum. 

Prim6,andiaacondirio,fi finc hbcris, ctiamfi 
non apponamr,(ubinrcliigarur. 

Sccundo, anintclligaturrepctita in vulgaricon». 
prchcnfa in compcndiofa, 

Tcni6>antntclligatur de fcrminis, (icut dema» 
fcults. 

Quarto, an in legirimis tantum criam vcrificetur. 

Qiijnt6,an habeat locnim ctiam in naturalibus. 

Sexto, an ctiam in lcgitimarisadimplcatur. 

Seprim6, an appcllarionc filiorum lcu libcrorum, 
in didacondirionc appofitorum, vcniantetiam nc- 
potcs & proncpotcs. 

Odau6,an dida conditio, fi fine libcris , verifice* 
tur criam in vno filio . 

Non6,anadhoc vtdi<^ conditio .-idimplcatur, 
ncccllcfif,qu6dfili) etiam Iiarrcdcs cxiftant. 

Dedm6&vlrim6,an ncceflcfit, qu6d filij fint viui 
temporc morris inftituri, ad hoc vt illa conditio.fi li- 
ncIibcris.cfTccium fortiatur. 

Etdeucnicndoad rclblurioncm fuprafaiptorutn 
dubiorum, quijinhocfcptimocapitc contincntur, 
I circapnmumdicas,tciu6dhxccondirio, fihnclibe- 
ris, incompendiolafubftiturioncfubintclligitureiii 
fi nonapponatar,Gl.in c.in prilciuia, in vcrbo, deccf 
lerir, de probar. & ibi Abb. num. j o.&. Bero.in confi. 

I I i.nu.6.inz.par.qconclufioprobarurinl.cuauaj. 
Cdecond.& deraon. &in l.cu acuti(Iimi.Cdc fideic 

Harc 
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rirccondufio dcdaraturplunbus modis, &pri- 
in6,7 vrtjon proccdatin compcndiofa h)(Lhi.id cer- 
lumccmpiis, namtuncdtdaconditionon fubinrel- 
li^irur, Bart. in princ. Pau.dc Cadro, num. i . & Soci. 
num. 1 8. in d.Lcum auus . & ratio el\ , quia Ci tcllaror 
tfroprio filio fubditutum poft illud tcmpus prxpo- 
luir, multomatTisdicendumcft pr.rpofuillc iicpoti- 
bus,arg.auth.miiltomams.C.del.icrolan.ccclclj 

Secnndbdeclararur, tviproccdar, quandocom- 
pendiola ab aliquo afccndcntc fad^a fucnt,lccus li ab 
esrranco , quia tunc ca con di tio non fubintelligi tur , 
glof in l.gcneraliier.$.cum autcm. Cdc inftit. & fub- 
(tir.in vcrbo, filios. glofind.Lcum acutilTimi , in ver- 
bo,dcinccps,gLinl.exfac1o.$.liqui$ rogatus, in glof 
mat^na, circa medium , &ibi Aiexxoi. j.fTad TrebcL 
ImoIa,Ang.Barbac.& Saci.num. j i. in dl.cum auus. 
Ang.in d.J.cum aurcm , Iinola in d. ji.fi quis rogatus , 
Saiyc.ind.l.cumacufiflimi. loan.And. Abb.num.50. 
& 13ec. num. 1 6 j.id cin prTfeniia,cxtTa dc prol>at.& 
Bertran.in conf.i ) . coi. j. vol.j. in nouis . & ratio cft , 
qah celTar rat io pofteriutis , proprifquc fuccdTionis 
pictas,qiiam con(idcrauittcx.ind.l.cum auus. 

Tcrtio dccl.u.itur non proccdcrc, tquandocom- 
|)endiofafitduobus vclpluribusfilijs, &dcvnotan- 
rum diclumdl, fifinchlijsdccellcrir.dealtjsfimpli- 
citer,quandocniiqHedccfllcrint: nam tuncin lublli- 
rationefadadeiliis alijsnon diciturtacite incllcil- 
laconditio, fi finclibcrisdcccirerint. MarixSoc.iun. 
inconf too. num.17. &inconf i ^S.num.^L&^j. 
ToLj.& in conf 5 ^.num. i i.voL^. 

Quart6& vltimoalijsomifns dcclararur non pro- 
ccderc, tquandocftfubllituraccclcfia, nam tuncdt- 
daconditiotacii^nonfubintclligitur, PccdcAnch. 
in conll 46. Barbat. in di.cum acutidimi , laf in d. §. 
cumaurem.coLi. Dcc.inconl.yo4.coLfin. &in con- 
iiLj 29. Aicx.in conf sii.num.S.voi.j .& Ruin.in con- 
fiL^.num.ij.voLi. quimoucnnirliacrationc. 

Lcumauu$,&LcumacutifTirai, funtfiindatx iit 
pr^lumpia mtnrc ienatoris,& in conic^iira uicutis, 
qu.T in co oinllftir.quia non clV vcrifimile teuatorcm 
vcllc alienas fucccffioncs propn j$, hoc cft fux, & pcr- 
fonx illjus fic honorati & grauatx antcponcrc , vt in 
ditli J iuribus,& in d- $.cum autcm,habetur, & ibi Do 
£to[cs. fcd h^ pr^fumpta mcns tclbuoris & cunic(!!lu 
ta pietatis ccflat, incafu noftro, vt probabitur.cr- 
go ccdat ctiam difpofitio didaruro icgum . Minot 
probacur, quia 

Tcftator ccfctur maiorcm afTcdlionem h.-ibcrcad 
aniiTum.quim ad poftcros.arg.1. i.Cdc pil. & Lpnr 
Hes. Cdc fcruit. & aqua, & idco fauorabiiior cft cadi 
ecclt:/ia cxccptalcgitima,qiiam filiorum,Bar.in Lj.in 
«.q.prin.C.dcfacrofan.occlc Aicicin Lpaclum. quod 
dotaL.Cdcpa(a.Ant.dcBut.inconf 25. Aict.incon- 
iii. I i.Dccin conf 4X6.num.8.vbi air, iianc dlc com- 
iriunem opinionc, Alcx.in conf 9 i.lib. j. Dcc. in con- 
111.480. &inconf 496. Pct.dc Anch. in d.conf.46. & 
laf.in l.j.lcdt.i.Cdc facrolan.cccic. in auth-fi qua mtt- 
licr,eod.tit. in Lhcct.C,dcpa(ft. &in l.hacconfultini. 
nu. j.fi. Cdc tclUni. Et hinc cft qu6d non rcuocatur 
donaciofaclaccclcfiar per ftifccptioncm libcrorum^ 
petLlivnqaam.Cdcrcu<..can.donat. gloLinc.fin. 17, 
<j.4. Bar jn LTitia Scio.$. Im^crator, coLpcn. ft dc ie- 
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gat. I .Bal. Ang.SalycA* Pau dc Caft.in Lj.C.de inoffic 
clonat.Rom.in auth.fimilitcr.Cad icg.Falcid.Abb.in 
c.fi.dedonat.laLin djiuth.fi qua mulicr,& in d.$.cum 
autem , Sod.in d.l.cum auus , col.i 8. & in confii. n* 
num.6. vbi dici t com muncm opinioncm, vol.4. Cal- 
can.in conC i j . Corn. in conf 1 1 . yoL 3 . Fciyn.in cin 
pnfcntia, de probat. Ripa in dll! vnquam.q.49.vbi 
dicitcommunemopinioncm, Paril.tn conf 7 j.voLj. 
&Ruin.inconf.i>8.voLi. 

Huic rationi rcfpondctur, tquod fauorabiliordi- 
catur caula ccclelii quam libcroriim, proccdit.quaa 
doconftatdevoiuntate teftatoris, quodvolucritprf- 
fcrre ccclcfiam fuislibcrisfaltem pcr c6icdhiras,pro- 
ut dcclat at And.Barbat.in conf j j.vol.j. aliis defccn- 
dentcs rcfpe^lu bonorum afccndcntium fauorabilio 
resdtcuntur,&piarcaufcpncfcrritlcbcnt,BaIjnLiu- 
bcmus,in j.coLCde teftara. vbi dicir, quod rcfpciaa 
bonorum noftrorum ftuorabiliorcs dcbcnrcllcfiii) 
Bortri.quim cccicfia,tamapudnatutalcra rationem, 
quam ctiam apud ius ciuile, &C3nonicum , quod di- 
^him tanquam notadum refcrt & fcquinir And.Bar- 
bat.in conf 5 f.»n j.voL & in conf } S.& in conf.46.in 
} .voi. fcd in cafa noftro non conftat de voluntate tc- 
ftatoris faltcm pcr conicctuias, qu6d voluct it luis de- 
fcendcnttbus ccclcfiain pra:fcrrc,im6conftat dc con- 
traria tcftatoris volutatc , quia filium cxprcfsc prartu- 
lit ecclcfw: . crgocoiitinuata iSeCtionc ccnfctur vo- 
luiflc prxfia-rcomnem cius poftcritatcm , vt dicit gL 
in d.Lcum acutiHimi . &cum teftator pnrtulcrit filiu 
ecdefix, non cft v^rifimilc voluific tcflatorcm, vtcc- 
clefiaeius ncpotibus pr«fi:«tur,cum contraconic- 
^uram pictatis fit,alicnas fucccflioncs proprijs ante* 
poncrc.vr habctur in d.l.cum auus, & in d.i.cum acu- 
tiflImi.&idcocum ecclefia fitcultrix lullitix, & cura 
non patiatur ctiara in fui fauorcm ficri aliquidcon- 
tra iuftitiam,vt inquit rcx.in c.j.iS.fi diucrfurt\, dc aiic- 
luit.fcud. noB elt dicendum qu6d cccidia.aut cius fe- 
uorhanc iniuftitiam patiatur , qu6d ipfa nepotibus 
tcftatoris&cxfilio ddlcndcntibuscotra naturalcm 
pietatcm&verifimtlcm mcntcm tcllatoris prxfera- 
tur . ncc nosdiccrcdebcmus , tum quia fi tcltatocin- 
tcrrogatus fiiiflct.wrilimilitcr non di.xiirct,aig.glofl^ 
in l.talc padum.$.fin.ftAlc pact. tum quia quod ccclc- 
fia habeac hoc priuilegium , iurccautura non rcocri- 
rur: crgonos non dcbcmus diccrc,cum priuilcgia 
nonfintpcrnos induccnda, qux cxprclscalcgcnon 
reperiuntur induda.iuxcacfanc, cumibi traditispcr 
glof&Dodorcs,dcpriu,immun.&ex hac rcfponfio- 
neconftat, hancdcclararioncmnon cflcvcraiTi, idco 
contrarium tenent Bai.Ricard.Malumb.Pau.dc Caft; 
loanncs dc Montc fpcrcllo , & Corn. in d.Lcum acu* 
tiflimi.Raphacl Cum.& Soci.in d.Lcum auus.Dcc.in 
d.l.gcneraliter, infcumaurcra, & ibiIoan.Bapt.de 
fanClo Scucr. Felvn.in cccclcfu fanSx Marix.dccon 
fVit. Fclyn.&BaLincinpr.cli:nria, dcprobat.Maria. 
Sociun. in conC rtj. voLj. Ruin. inconC tSt. &ia 
confi. 1 8 volum. 1. in conft. i } i. vbidicitcommu- 
ncmopinioncra.&inconCi ii.&tnconCt ii.voLj. 
S Condirio, fi finclibcris, t an intcUicitur rcpctira 
in vulgari coraprchcnla in compcndiofa . Pro refolu- 
rionc huius conclufionis duo ex mcnte Dodot ii lunr 
conftdcrandicalus: Quorum primmcft,quandof* 

6tz 
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ila fiik compentliofa fiibftitutio, & didum fuit, \uU 
garitcr pci hilcicomminuui,^ in hoccalu condii- 
dituriliamconditioncm.fi iine Lbcrist nd cIlcinMil- 
gin rcpeiitam. ita confulcncio tcncnt Dcc.m con- 
1j1.4 1 6. Maria.Soci.iun.m conf. i oo.vol.;. Ciir.iun.in 
oonf 3 J. & Ruin.in conC i o6.vol.i. 

RatiocH, quialicttquoad formam vcrborum iit 
lada compcdiofa, lamcncumiicmumpoliiafuctinc 
illa \'crba,vulgaritcf & pcr (ideicommilliiro, & llc fpe 
cialitcr dicatur dc vulgari & fidcicommiilaria , in ca- 
fuiRouilgaris&Hdctcommilliria nondicunturco- 
prchcndi in compcndiofa, quia expt dTum facit cclla 
rc tadtum.l.aim & filio. fj. fildc vulg. & pupilla. fa- 
cit tcx.in l.doli cLaulula . fl.dc vcrb. obi. in l.landto 
Icgum . S. dc p<rn. & hinc cll quod mafculinum non 
concipit fccmininum , qu.indo cxprclliim rcperitur , 
Bal.in l.in multis.in fi.fiideHatu homiii.crgo iudicori 
debcttanquamde vulgarilimpliciter, icd in vtilgari 
iimplicitcr prolata noncotiiicturilla tacitacondinoi 
{innchbcrisdccclicrit, elof invcrbo, fubdituit, in 
(Lfcuin.iutem,&ibiAlt>er.&Io.-in. Oapt. dcfanCio 
Seucr. Dccin conf ji.col.fin. in fi. &ind.conf 41^. 
Com.in conf.j. coi.pcn. voL 4. Cur.iun.in d.conl) ji 3. 
vbi hanccllcL^-cram&cummunciT) conclufionetnac- 
teftatur.Patif.in conf. i ?. C0I.9. in fi. vol.j. Soci.in d.L 
cumauus ,vbi3uabbac opinione in coniulcndu& 
iudicando non dle reccdaidum, & i^larian.Soci.iun. 
inconf. 1 iS.nu.y^.vol.j. igiturtKquciahacvulgari 
di^ condi tio repctita ccnlctur . 

Secunduscafus,qiiando vcrbis geiier alibus vulg.t- 
risin compendioiiiiubibtutionccomprehcditur . & 
in hoccaiuduTiunt DoClonimopiniones: quarum 
primaeli, quod didaucitaconduiom vulgan rc-pc- 
titaccnfcatur. Quamopinionem tciicnt Oidrai.Lta 
CDnil 141. loon. AncLin addi.Spcc. in ti t.dc tcliain . )i. j. 
in vltima addit. Soci. in d.l.cum aiius , col. S. & in Lj. 
col. 1 7.tf.dc \'ulg.& pup. & in conL 1 40. inconC 1 1 S. 
&inconlL76.vuluni.). K.uin.inconli.i 5 i.voLj.&in 
conf. 5> j. vol.i.qui Dotl^orcs moucncur hac taiionc. 

Quiafiin compcndiofa fuiilet cxprclladiifiacon- 
ditio, ii finc libcrts dcttllcrit , rcicrrctur tam aii vul- 
garcm» quam ad fidcicommiilariam , vi cft dc mcnte 
fiarcoliind.LCcnturio,in vcrnc.qu.Tro,vtrum {ublU* 
rutio fada per vcrbum communc&exprcilius hoc 
vuhOldrad.inconfi 3 p.thai-u talcc(i,&Ioan.And. 
in addir.Spec de tcliain.f j. in fi. & in vlumaa«idicio- 
ne.icacii.imquando non ellcxprclla, rcfcrridcbct 
tam ad vulgarcm, quim ad fidcicommillariam , tuin 
adhocvtomnium fiat xqualis determinacio .Liain 
hoc.fr.dc vulg.& |>u pil. tum ratione vnionis,quam lu 
bct vulgaris cum bcldcommiilaria , arg.l.qui patri.fK 
dcacq.iiarrcd.iumctiam,quiailludqU()dincliquo.i({ 
vnumdctcrminabilc, refirrturctad .iliudconiunitu 
cum illo, vtxqualis fiatdctcrminatio. L(i lcgaiarius. 
ffufrAlelcg.x. aim igiturin fideicommiliaria illa ta- 
citaconditiniubintclhgacur, icactiafubinccliigidc- 
bct in vulgari vnita & coniun^tacum fidcicomi-niHa- 
hacomprchenfa iub haccompendiofa lub(litution& 

Huic laiioni rcfpondctur ncgando conll-qiicnti.i , 
quia non fcquitur, qutni ii qiiando cll cjtprcllacondi- 
tio rcfcrcur tam ad viilgarcm, quarn ad hdcicommii- 
Cuiam, crgoiimilitcrdi<^condiuo ciiamlubiniclr 
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lcda rcfcrri dcbct: nam liipcrius alleg.ita in c^nfirma 
tioncconicqucntu: procnluntinhis, qu.X' infuntdc 
iurc commuui,iccus in calibus dc iurc fpcciaii, prout 
cft in caiu noftro, in quo conditio,li iinclibcrisdccef 
fcnt, fubinfclligiiurdciurcipcciali.nam tuncnohar 
bcc locum reguuarqualis detcrminationis, vt prob> 
tur in l.inulicri & Ticio.irdc condii.& dcmonli. &ia 
I.li i[aicrip[um.fLdc manumiiltclia. & cx lucconlidc 
racioncccilat cciam rcgula d.Lqui patri. quia racione 
vnionis vnuni .iJliimit naturam altcrius , quam habct 
deiurc communi,& non dc lurc Ipcciah & cxcraordi» 
nario,prooc nocancglof & UoO:. in Lccrci condidho» 
inptiuc.liiiiccr.jKt.&Bar.inLj.fhxcadio. ff.fi quis 
tcflam.libcr eilc luiLfucr. imo li locum luberccrcgu- 
b xqualis dctcrminationis,& vnionis, retorqucrccur 
fiindamcntiwi: quia ptout diclaconditionon fubia 
tcUigitur in vidgari, itactiam fubintcUigi non dcbct 
in fideicommiluria . & ha:c intcrprctatio m^is con-* 
grua videtur , quta fubiiitutio vulgaris cfl dirctfbi , & 
dignior videcurquam fidcicomnuiliiria, qu.t non di- 
citurprophclubliicurio, vtnotarurin rub.Cdein/^. 
& fubll. & illa tanquam digmor dcbcrct attendi, arg. 
ccum in dubi js, dc confccrat.cccld.vcl altar. & tanto 
inagis qiiia cx hac intcrprctacionc rcduccretur rcs ad 
itiscommunc, quod fauoraUiliuseft, vthabeturper 
glof in c.ftatutum,in vcrbo,numcc.idum, dcprxbcn. 
in i>. & ptt lunc rationcin iu tcnuit Corii.incoa- 
iil.j. volum.4. 

£tcum iiipradida raiiotn iure non fubfifVat ,idro 
altera di opinto fupcriori contraria, fciliccc qu^id di* 
cbtacitacondiciononfubintclliginir inifla vulgari 
vcrbis gtrncrabbus in conipcdioucomprchcnla . qui 
opinionc tcncat l>rc.in confi^i <{. Ruin.in conii 1 06. 
voLi. Curt.iuiuincoaC i Cardin.Paril.in conili^i. 
nu.9^. ^'oLi. &Maria.Soc.iun.incunf I 28.nu.120. 
cam fi:q.&nu.2 5 1. in vcrlidi & tcrrius modus,voLj. 

QiiiDoiilorcshacrationcmuuctur. Compendio» 
fa iubflinirio^principio pncentialitercontinct vul- 
garem.piipillarcm, & iidciannillariam , & ad quam- 
ribctiplarumapplicari potdl fccundum quod caiuf. 
occurrit, & quando compcndiofardoluitur in vulga 
rcm , vcl fidcicommiilan.iin , dc tali x^ulgari vcl iidct- 
commifIaria,in quacompcdiofa refbliiitur, debetiu* 
dicari tanquam dc vulgari , vcl fideicommiilariaiim» 
plicitcr & abf olucc , Bai 1. 111 l.lixrcdcs mci. fcum ica, 
in verlic ii vcrA loquimur dc fubflitucionc compcn- 
diofa.ff adTrcrbcl. qutm rchrt& (cquicur Alcx.in 
conL). fubnum. 1 5. vol.j. quando igiturrdoluiturin 
vulgarcm,iudicatur prout dc Mil^i firoplicicer& 
abfolutt-.ergoditfiacondiciorcpctita non ccnfcnir, 
aim in vulgari non lubintcliigatur illaconditio,fifi- 
nc Uberis dccdlcricproui fupra didhim fliic& quan. 
dorcfoluicur in fidcicommillariam, iudicari dcbec, 
prout dc fidcicominillaria , & dida condicio repeiica 
cenlecur,lcu f ubincclligitur.d.Lcum auus. & pcr hanc 
racioncm conliar, non cili: vcrain Cornci opinionc m 
in conf.j.vol.4. vbi fatcbacur,in fidcicommiiTarialub 
compcndiofacomprehcnfa no fubintcUigi illam con 
dicioncm, li finclibcris dccdlcrir,cum um vulgaris, 
quam fidcicommillarLa,& iic vtraque conluruecur in 
ibtu f 110 , & vcraque propriam nacuram rctineat , St 
cqualis dctctminatiQ rdpidc illudquud cxprimitur| 
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& non habctlocumiDCoquod tacitcfubiiudligitur, 
quiaxqualisdctcnninatio rcfcrtur ad htcram.qux 
lo;i potcft , iuxta SAc liis , qux in tcft.im.dclcn. Sc 
huic eft, qnod iUud quod tacitcintclligiturin vnoca- 
pitulolcgis, vcl ftatuti, nunquamdiciturrcpctirum 
in alio capi tulo diCbe lcgis vd ibturi, hcct fccus li t in 
exprciro, gIoCllal.& Alcx.inl). in prin.ffquodquifq; 
iur. aim igitur ifta conditio , li linc libcris dcccllcrit , 
tacj^c fubintdligaE in fideicomillina, non dicitur rc- 
pctita in vulijari fimiliter fub copcndiolacoprehenGL 
Ego cum nac opinionc lcciiiida pcrcraalco, quam 
comprobo hac ratione.d.l.cum auus.noahibctlocu, 
quando filius grauatur hdcicommilfo condicionali , 
quodpollctctlciiuaii.cxirtcntccodicionciu vitagra- 
uati,proat voluit Cuman.in dJ.cum auiis,& ibi Soa. 
coL I j. &: PariCin conf 1 9. colib. voU. lcd condi tio 
adicdainvulgari fubftitutione, pollct cffccluari in 
viU!;rauati,quiaipfcpoQcth.Trcditatcm rcpudiarc: 
«rgoin vuigari non habci locum di(jXjfitiod.l.cum 
auus . quia ca rationc , qua prxfcrtur iubfticutus filio 
grauato.eadem ratione pcrfcrtur cius poftcritati . 
) Pro refolurionc tertij quxllri,quod cft, fan ilb c5- 
ditio, fifinclibcrisfcufili)sdcccflcrir, inccUigaturin 
feminis, iicntinmafcuhs, quatuorprinnpaJcsfunt 
conlidcrandi cafiis . 

Primus quorum cft , quando compcndiofa fubfti- 
nitiofadafuicfubillis vcrbisfimpliciccr, lifinehbc- 
risfcu filijsdcccflcric&in hoccaJfucommunitercon 
cludunt Doctorcs, qu6d didh conditio vti dc malcu- 
lis, itactiam dc ffrminis intclligatur,&qu6d fubfticu 
rioncmfaciantdcficcrefilixfa-minx, ftciu mafcuH. 
quam communcm opinioncm tcncnt Pau.dc Caft. in 
conf j 5 j.num.z.voLi. Alcx.inconni78.volum. j.in 
conC j j. vol. j. & in con£ j 3. voLtf. Dccinconl. 5« <>. 
Curtin conf i j p.Com.in conf ioi.voL j. Gozad.in 
conf 89. lluin.inconf 1 41. 1 4 j. 1 44. 14 y.& 1 4<i.vo. 
lum.i. Mantuainconfio.voLi. Soci. inconf i Sz. 
lib.i. &inconr5 j.lib.j.Maria.Soci.iim.inconf.1 j. 
vol.j. dfeinconf.i j8. voLi.Hicron.Gracinconf.tf8. 
voLj CcphaLin conC^ j.vol.j. & RoLin.a Valle in con- 
fiL 9 }.num.4.voLi. 

Qu.rconclulio probatur in l.j. C.dccondir. infcrt. 
in Lquifquis.ff.de verb.lignif.in Lli quis filiabus,dc tc 
ftam.tutcin l.fi ica fcriptura, in ptinc.ff.dclcg.i. 8c in 
l.Lucius.$.quilitum.n.dclcg.j. 

Hxc condulio amphatur proccdcre , ctiam fific 
fubftiruta pia caula.Ruin.in conf 1 8 i.voLi. 

Sccundus cafus cft, quando compcndiofa fubftitu 
rio formara fuic fub illis vcrbi5,&:quandocunqucTi- 
dusfihus incus dccdlerit linc filijsmafcuhs, fubfti. 
tnoScmpronium .&in hoc cafu communis & vcta 
cftconclufio,qu6<l dida comhtio de filijs tantum ma 
(culisproutcxprcfsoloquitur,intdlieatur,&quodfi- 
Lx faminx non Faciant dcficcre fubitoncm, ita tenft 
Capra in conC i S. Grat. in conf 68. voLj. & Marian. 
Soci.iun. in conf i j. volum. }. Bart.indJ.cum auus, 
in 4.q. cura quo cranfcunt ibi Dodhjrcscommunitcr 
vt ibi habctur pcr S0C1.C01. 3 8. 

Dubicatur, an hxcconclulio procedat ctiam in no 
poribusexfirmina? & pro rcloluuonc huius dubij 
uintnonnulli cafusconddcrandi . 
io Primuscft, t quando fubftitutuscftdcagnadonc 



icftacoris.&inhoccaluinrrepidc condudas , ncpo- 
tcm cx filia fa-mina non comprchcdi fub lUis vcrbis , 
fi llnc lilijs malluhs dcccllcrit.&fubftiturum non cx- 
cluderc . ita tcncnt Ang.in Lfcd fi hac. ^.libcros . ff dc 
in ius vocan. Bal.in auih. li quas ruinas , in fi. Cdc la- 
crof3n.ccdcf.BaL& Salycin Lj.C.dccond.infcr. Alcx. 
laf Soci. & alij communitcr in l.Gallus . $.nunc dclo» 
gc.ff.ilclib.&pofth.MatthcfinfinguLi iS.ahas 1 j i. 
Ikltrand. inconf. j^.in j.voL &in conf i4j.in j.voL 
Corn.in conf 1 46. in i.voL Maiih.dc AfHiiitin cj.in 
j.not.dc?rad.fuccclCin fi:iid.&inc.j.inprin.nu.i i j. 
dc natu. iuccclC fi:u. Guido Papx in confi. i S. Capra 
in conf 1 8. &Soc.iun inconffip. pcrtotum,voLi.& 
hxc cft communis opinio, qu^ probatur hac rationc. 

Mulicraliquaqiiandocxduditari fucccftionc fa« 
uorecertarum pcrfonarum rationc agnarionis con- 
fcniandv.dicitur exdudi criara malculus cx dicla mu 
Hcrctumquiaduratidemfauor, Bar.iii IJiberomm, 
coLpen. & ibi Alcx.io apoftiHjs. ff dc verb.fignif Bal. 
inconC8S.in j.\-oL&Brunanfuotrac.dcftatxxdud. 
itt:m.propter mafculos, in lcxto arn'c.in prima P-tcr- 
tij mcmbri. tum ctiam nc mdioris conditionis fic no- 
pos,quim cius raatcr.coCTa Lli viua matrc.circa mc<t 
CdcDon.matcr.& contrac.primum.f hocauterano 
tandum,qui fi:ud.darc pofli lcd in cafu noftro fcmina 
cxcluditur proptcr malculos ratione agnationis con- 
fcruand5,& ncpos liccc nufculus, non cft dc agnauo- 
nc tcftatoris.crgo cxcluditur ctiam mafculus cx dift» 
mnlicrc & pcr banc raiioncm in cflcd^u idem tcncnt 
loan. AndJn addit. Spcc.in tit.dc fcftam.fupcr rub.ad 
fin.& Ant.dc Bur.incon^4<;.& hinc infcrtur.qnod in 
cmphy tcu fi fufccpta prd fe & dclccndcnribus malcu- 
li$,noninduditurncposcxfilia. SpccuLin lit.dcloca. 
f .nunc aliqna, vcdic. 1 46. Alcx.Pau.dc Caft. Arcclaf. 
Soci. &ali j coramunitcr in d. $.nunc de lcgc . 

Seclinduscaliiscft,quadodicium fiiit, fifinefiliji 
fiiis nufcuhs dccclTcrit. &in hoccafucocludas quod 
fiibijsvccbisnoninduduntur nati cxfilia, hccc fint 
mafculi , prout clicitur cx Specul. in d.$.nunc aliqoa . 
q^,<>.& cxprcfic hoc tencr Alba in conf S7. num.7. flf 
rario cft.quia ilh ditbo, fuis, cum dcnotct fuitatcra » 
non potcft comprchcndcrc nato s cx filia . 

Tcrtius cafus cft , quando ncpos & fic narus cx fve» 
mina cft dc agnationc tdlatoris, vt cft qu.-indo clt n.v 
tus cx mulicrc nupta in .ignatione. & in hoc cafu con- 
cluditur , natum mafaihim cx fa-minacomprchcndi 
fub iUis vcrbis, fi finc filijs mallulis dccellcrit, & lub- 
ftimtum exdudcrcita notabilitcr tcnct Alba in d.co. 
fiL87..-icctiaminconf8<;. quimoucturh-icrationc. 

AppeUaiionc libcrorum fcu fihoru,ct ncpotescon 
linenturJ libcrorum. fndcvcrb.fignif.Liuft3,cocLrit. 
& I.Scnacufconl.ff.dc ricu nup.& iradit gloCin c. i.de 
vcrb.lignif in Lfilium habco, vbi Bar.Bal.& Ang.ff.ad 
MacctL Bar bar. in conC j j: \«ol. i. & in con f 6 j . cod. 
voLi. laCqui hanc dirircommuncm opinionemfn 
I.dc quibus nu. i tf.ff.dc leg. & communcm ctiam di- 
dt Decjn Li.col.^ .Cdcin iuj vocan. & maximc qua- 
docrtcadcm ratioinncpote, proutin filio, Hippoly. 
in conf.S j. num. 1 4. Gozad. in conCf>o. PariCin con- 
fil.78.voLx.Sod.in Lh.Tredc$ md.$.cum ita, col.^.flC 
ftd TrcbcL Corn.in conCp^.voI.j. & Curtfcn.in con- 
fiL.f.j.nuro.17. modolic, illc ncposcftdcfilijs fcu li- 

bcris. 
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bcris, cum vti dtxi appdlationc libcroru fa> filicrura 
vcniantctiam ncporcs.cft raa<culus,(S«.' cft dcaqnacio- 
nc <Sc rarioconfcruationis agnaiionis eft in ifloncpo 
tc, proutin filio, cnmnatuscx mulicrcfitdcagnatio- 
nc vt praiupponimus : ergo comprchciiditur fub illis 
verbis» nfincfilj;s mafculis deccllerit, &pcr confc» 
qucnsfubtliiutum cxcludit. 

Hancconclulioncmcomprobat Albacx quatuor 
Confu]cnribus,& primo ex tribus Confulcnribas, 
quoru confilia rcpcriunturinter conniiaDruni Aftc- 
(is.confp. I0.& I i.&nonumcftlalonis, dccimum 
eft Bartholom^i Socini. vndocimum eft loannis Cam 
pcgi j , & quartus Confulcns cft Curr.iun. in conf.j. in 

Jiuibusconiilijsantcdidi Dodorcs volunt, quodin 
ucceirioncfcudi ncposmafculus dcfccndcns cx foc- 
minaiprimollipite, qu« ftzmina rtr nupta inagna- 
tionc primi acquircntis, prarfcrri dcbcataltjs agnaris 
ingradupoftcrioribus: qiiiacumncposiir ira agna* 
tus ficut alij, Sifit ira capax fcndi,{lai t illi,& llt dc dc> 
liccndcntibus primiacquircn£i$,& iir proximior qaa 
rintaii|,dcbctiplciolusadmitti,curatococoncurr3t 
omnia rcquifita. & Iicct fupradn^i Do(!:k)rcs loquan- 
tur in fcudis, tamcn idcm cft in fidcicommifTis fatiUt 
fauorcagnationis, quiain fcudisrcgiilaribusfcuor» 
dinarijsconfidcrarur fola3gnario,&abeorum fuc^ 
ceilionc folcntcxcludi dcfccndcntcs cx ftEminis,qua- 
uis talcs dcfcendcnccs lint mafculi.c.j.dc (uccdI.fratE. 
vel dc gradi.fucced. 

Qu.irfii$&vltimti$ cafuscft, quando fubftifiuns 
eftcxtrancus , (cu fa<;la cft mcntio libcrorum mafcu- 
lorum alicuiusfilix infbtucaf. vdalrcriir9mulicris.ct 
quo tunc cxtranctis cft fubftirnrus,vcl hhcri illius mu 
licris non funtagnati tcftntoris, ncq; muiiccis Lquo- 
ties. Cdcfuis&Icgjt. nonporcftprsfumi ratioicp» 
uand.r agnationis, &idcoiicpos maiailnv asc^Iiaia 
<Ii£hs vcibiscoprchenditur.Soci.in d.l.GaUm.$.nanc 
dclcge.in fi.ff dclib.&poftli. II1L& P.iu.de Caftiin l.j. 
Cdccondir. infcr. hinc «iarti concluiioncm vidctur 
tcncreloan.And.in rub. dcrcffam. qticm rcfcit&le' 
quicurRuin.incon£i20.fubnum.t in vcrlic. quo 
ver6 ad aham partriQ.VQl.j.& Guido Papx dccif 6 1 2. 
& vidcturmthi ellcopinio dc intcncionc omnium, 
quando cxtrancus cft fubftitutus : quando vcro tcfta- 
trixfccitmcntioncm libcrorum inatciilorom ahciH 
ins fili^ inftitutx.tunc funt opinioncs intcr Dociorcs. 
& pri ma cft.qiiod iiepus malculiii ex fiUa in didis vcr 
biscomprchendatur. quam opinioncm tcnet Sociaii 
d.$.nuncdclcgc,&ind.l.cumauus, num.84.qui mcH 
uctur , quia fa-mina non dicttur iiabuitlc rcfpccttim 
ad confcTuandam agnationem , cum inatcf & Hlij no 
/int de cailcm .ignationc.tll.quotics . crgo ciim in ifto 
cafunonhabcaiur confidcratio adagnacioncin con- 
rcruandam, iftcnepos nulculuscxftcmina cxcludic 
fubftitutum,cumipfcntma/culus, &hlius: nama;> 
pcllationc fihorum , in fidcicommiiris vcniant ncpo- 
tesiaubcmus.$.pcn. Cid TrcbcJJ.cogno£"crc.$.libc- 
rorum,& l.hbcrorum, cicca fin.fTdc vcrbJignif.Lj.C. 
decondit.infcr.&Lfin.fCdcpolhcit. 

HuicrarionircfpondAur, qucKiUcctliberi mulie 
fisnonimt.-ignatiipfius, taincn tcftatrixccnfctur a|>- 
pofuillc illud vcrbum maiculis, & liib i js vctbis fidci- 
comnuiTum fcciftc fauqrc conicruandx agnacionii 
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nepotum fuonim.prout communiter contingcrefo- 
let in tcftatoribus iimilia fidcicommina fiiciauibus, 
nam maccr prf fumirur diligere filios fuos r.nione 
(anguinis, & aim eos procrc.iucrir,& ancc parcum,& 
in partu , & poft pamim nutriucrit , &giudii'i habet 
quia natuseflhomoin mundum, &propcerchahca^ 
tcm & picrarem, qiiam Iiabcc ad filios , idco diu vclle 
durarc fuam poftcriraccin ccnlcndum cft : &ficboet 
matcr & filij non fint decadcm agoauonc, camsn-nu 
tcradconfcruandam cam rcipcxu.iSidicirur confide' 
raftc agnacioncm & fihurum fuoium famihaiti, qii.r 
ablquedubio lolct macri cllcchariur iiuc magisdile* 
Cii, quam pro[wia,vc cxpcricria docct, qux c(t rcrura 
magiftra.. c quom fit , dc clcch in 6. & cum malculos 
prarpofucrii ftrminis,ccrtnm cft tcftatriccm coofide* 
rall c , & illud fccillc fiuiorc fainiUx , & agnaiionis fi- 
liorum confcruandc . fcu l-auorc virilis lcxus ex le, & 
ex fuis per virilcro fcxmn detccndenris , pro qua con- 
fidcrarionc facit tcx.in c.|. de eo , qui (ibi , vcl hxrcdi- 
bus luis roafcohsvditm tbi dicicur, qtiod hcet fcudura 
pcrucnent adttcminam, tatncn (cmper inmatculis 
ex ca dciccndcotibus confcruandum eft,doiicc ali- 
qinsfupcrcft cxclufis ftnninjs criam proximionbiu 
vhimodccedenri: &id clb,quialcxinilia matcriaic' 
xum virilcm conl'idcrauii.nccrco&.in cifu noftrotii 
cidcbct.comteftarrixnoftra fcinpcr virilcm fcxum 
coniidcraucnc, cum tnftitucndo, &fublbcucndo, & 
fii.'minas cxclufcrit . 

ErcumraTtoSocini nofubfiftac, idco concrariam 
tcnet FulgoLinconl^ i S.& ; S. qucni .npprobant Car. 
iun.incoaiIr ) pjnim.i 6.Dec.inconfl470. &m con* 
fil. $ 1 4.Sbc.iiin.in cont. 1 6 S.nitm. 8 ^.voi. t.& i n cofi» 
ilL8 i.num.f.ToL^.GirarcLKLixoLiii conf y. '>oc.iuni 
incer coofiiiadidiGirardi, CDnC7.ii1u.1a cnnCi Saa 
j.voL vbi conrra Socinum dicit adcilc Communcm 
opinionero, & H-olandus a Vallc inconf 8 i.nuni. 1 6t 
«7. & 41. volum. vbi ailirnt ianc etlc commu. 
ncmopinionem. ■' ? 

Qu 1 nu) ucn cun nam tcftatrix^prf tbiit fiUos malcu 
los fccminis fauorc Familix & agnarionis fiHorum 
confciuand.r, fcu fauurc virilis lexus cxfe&cx fuil 
pcr virilcm focnm dctccndcnris , ergo dicitur cadcm 
rationepr.x-tulilIe,& tatomagisiuisncpotibus: nam 
iicxclalitpropriasfihas, mulcofbrrius dicios nepo- 
tcs vcluti imnus dilcdos cxclufifreccntctur, arg.Lti vi 
aa marrcCdcbon.marer. abfurdtim cnim cft, quod 
rcmotior&minosdilcclus, lirrodioriscondicionis; 
quim proKimiot & maiiis diIe(lu$.l.Pubhiis.$.fi.frde 
condii. &dcmonftr. &pcr haiic rarioncm cgo cum 
iuc opinionecoocurro. quando ramcn cxcrancutno 
eltperccftarriccmfubftirurus,quiain hoccafu opi- 
nio Sociiii cftcc vcrior , prouc in alia conclullune 
videbimus infra. 

In hocfccnndo catu principali dubicarur criara, 
I I tanidcmllr, qiiandoinaltqiuparccccliamcnrifuit 
&(2a mencio inafculinitacis, & in alia parce non:ta 
in caparrc, in qua oon eric fada pr.t:dicbmcncio,di- 
cacurrcftacorvoluiilcdcmatcuhsincclligere? In hoc 
quxftione duirfunc principales Do^orum opinio- 
nes : Quarum prima cft,qu6d in alia panc , in qua fo- 
lum fai^a cft mcncio dchlijs , ccftacor volueric inceUi- 
gcredc maiculis. qiuin opinioncm tcnent Abb. in 
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fonf.35.drca fin. ^-ol.j. Cur.fcnan conf j z.col. j-.6>: 6. 
Ciiman.tn confi i^.inprin.GuidoPapx q.^Sj.&in 
conr.S^.Iafincondj.voLj.Barbar.interconniia Alex. 
conC48.coL5A' rcqu(n.voL4.Card.Pari£inconr.t 8. 
num.i I . ciim lcc]. vol i.& in conf.y i.nuro. j 4.V0L4. 
Decincoof.i j.&inconl.445.inconC48o. incon- 
(tL49j.&incon(. j68.Curt.inconl. 1 1 i.i 1 3.1 1 4.^ 
inconl.i jj.MariaSociun.inconf 90 num. i^.vol.j. 
&in conf I fio.voLi. lal.in conf 1 40. ^^ol.i. in c6i.6p. 
voLj.&inconf i ^y.voL^. loan.Anc AlcxancLincon- 
/iL c jo.&inconf io6.Grat.inconf 85>.ToL2..Mancua 
iaconf a i i.Ruin.in cof 3 6.& in conf 1 1 8.voL j. Dcc« 
inconf {70. & Alb.inconf t<).num.i 1. Qui Dodio* 
res mournrur, qiiia vna pars ccltamcnti lccundum 
ftliam partcm dcclaratur.l.qui tiliabus , in princ. iTde 
lcg.iJ.it fcruus plunum.$.fi.cod.tit.& Lfi.$.cui dulci j, 
01dc vino,trit.&olco lcg. crgocum in vnapartc tclla- 
mentiifeu tn vna lubilicutionc lit fAfJtcL mcncio malcii 
linitatis, inaltera ctiam p.trie teilamenti fcuiualia 
Aibditucione rcpctita ccnlccur . 

Huic racioni refpondcfur pltiribus moiiis , & pri- 
mo \t non proccdat , quando dc conrraria voluntactf 
difponcntis apparct: nam tuncnon ccnfctur ncque 
intclligicur fai^adiclarcpccitio, cum tcHantis volun- 
tas feruanda lit, nift legi rcpugnet.$.dilponat , Auclu 
«ie nupt. & Lj. Cde facrolan.ccclef fed 1 n cafu nollro 
apparctdccontranavoluntace dilponccis: quoniam 
cxcoquod tdlatorin vna parcc tclUmcnciifcu in vna 
rubdicucioncpofuerit incoditioncfolum mafculos, 
&non inalia, dcclaraturvcra mcns cius,vt nolucrit 
conditioncmadmalculos icrtnngcre ineafublhtu- 
tione, in qua (iliorum mafculocu non fliit fada mcn 
lio»quia li voliiinctexpreiriirct, per reguLim. Lj.$.rin- 
autcmaddclicicniis.C. dccjduc. tollcn. crgoquali- 
tas malculinitacisadie^invnafubfbtutione, in alia 
rcpcnta nonccnfctur. 

: Sccundotcfpondccur, quod regula repetitx qttali- 
utisprocedit in ^orabilibus, noautcm in odiolis, 
Dccin conf567.col.fi. fcd nos fumus in odiofis, qui» 
agiturdcfidcicommillo, quod diciruronus.Lcoh.Tre 
(ii.ji.cuni fili.T.ft'.devulg.&: pupiL&conlcquentcrdir 
citurroatcriaodiofa» &odioiitas etiam oltcndirur, 
quiapcrrepccitioncm qualitatis fierct dilfcrcn 
tiainter malculos & f^ininas, quud latis odiofum elt. 
Lraaximum vicium.Cdc liber.prxtcr. ergo non ccnle 
tur in qu^lhonc nollra facla rcpctitto.quod unto ma 
gis ptoccdic. qnu nunqnana ccnlctur rcpctita quali. 
tas > quandocx rcpcciitoncintroduciiuraliquidcon* 
traiuscoc, Soci. mconC:;» j. in 4.C0LV0L4. &: Goiad, 
inconf6.fubnu. jo. fcdexdi(iUrcpctitioncin qa«> 
ftionenollrainduccreiurcontraiuscommunc,quod 
faMntnxcxcludcrcncur. d.Lmaxtmum vitiura.crgo 
nonccnfccurrcpcritaillaqualitasmalculintucis. 

Sccunda cft opinio litpcriori contraria, fcilicct, ^ 
qualicos moiculinicans poiica in vnapartc CcfUnicn- 
ti, icuinvnafubllitutionc non cenlcacur repccicaio 
alcera partc telVamcci, fcu inaliafubllitutionc,quam 
opjinionem tcncnt l^et,dc Anch. in conf 1 10. loan.dc 
Anan.inconCzt. Soci. inconCii^.inconC^^. &in 
conC 1 1 6.V0L ; . Alex.in conC j 8.voL6.in conC^p. vo* 
lum.4.& in conC j j. voL j . Dccin conC f 1 4.& in con- 
i^S99- CurcliuiJn conC40.& in coaC6 4. loLin con- 



fil. 1 4 1.& in conf j 9.V0I. j . vbi dlcic iftam clll- magi» 
conimuncm opinioncm , Curr.in conf j in fi. & in 
conf 49. Corn.inconf 1 jo.voLj.Curt.inconCi 6j» 
ParifinconCiS.&inconf 3 8.voLz.inconf ; j.inco* 
liLj z.in conf 6S. & in conl.7 z. voL j . MarixSoc.iun. 
in conCz}.inconCi<7.num.t z.inconCi oo.num.zo. 
vbi dicic magis ccmmuncm opinionem in conC i o z. 
inconC izS.mim. Z5 ^.vbidicic illam communcm 
opinioncm, vol.jjn conC i jS.voi.z.& in conC 1 j. vo- 
lum.^.Grat.inconCiop. &inconl.^. vol.z. Ruin.in 
conf 5> 5.in conC H 4. in conf 1 40.in conC 1 44.in cd- 
fil.t jz.5|inc6Ci jj.voLz.&inconC86.voLf. Bcra 
inconCi io.num.Z7.lib.z.Cephal.inconl.6S.num^ 
ro i6.hb.j. &Syluan. inconC64.num. 18. Quimo» 
ucncurhac raiionc. 

Qnia fi tcHator in alia parte tdlamcnci feu in alia 
fubllitutionc voluillctinccUigerc dc malculis, exprd^ 
fillct : crgocum talcm cxprdTioncm non fcccricccn- 
fecur voluilTcdc mafculis cantum intclligere, arg.d.$. 
finautcm ad dcficicntis . 

In hacqucftioncpKircseriam vlcraantediiftajfunt 
Dodorum opinioncs: vcrum cgo cx mcncc Dodtorii, 
lic diftinguedo antcdidlas opinioncs concordarem< 
Aut mctio & cxpreflio mafculiniratis ftiit faila in ea» 
dcmorationc, in qua ctiam non fuicCicbi cxprdrio 
ina(culiniuti$:& tunc concludendum eft rcpctifion^ 
pcr tcftatorc taciic fudlam fuillc,& fic in viraquc fub- 
iUtutionccft rcpctita qualitas mafculinicacis,iute- 
ncnt SocL in conC 6 j . num. z z. & z j. voL j . Corn. to 
conCz7 J.V0L4. FrancdcCur.in conC j i.inconC^ j, 
& tn conC6 j.DccinconCi f.nu.^.inconCz^o.nti.}. 
& in conC ^o.num. 1 z.PariCinconC 1 8.num. z 1 .cura 
fcq.voLz.Cur.iun.inconl.64.IaAnr.Alex.inconC7 1. 
col.pen.& Gozad.in C6C4 j.col.j.& 4.& ratio cft,quu 
quado vna qualicasapponiturintcrplura, quz rcgua 
lur in cadcm orationc, &ab codcin vcrbo.dcbcc om- 
niapariformitcr quohficarc, Barr in Lpritor.$.cri tqj 
dificrcntia.fi'. vi bon.rapt. in LSeiz. $.Caio, jxr illum 
tex.fCdcfundoinftru.&inl.inrcpctcndis. ff.dclcg.j. 
rcdincafunoftrodidaqualitasmafculinitatis appo- 
fttain vna lubftitutionc, &qualicasfiliorurainaitera 
fublHrutionc appofita, lunt in cadcm orationc , & ab 
vno vcrbo rcguncur: crgodi(ttaqualitas mafculinica- 
tis in altcra lubftitutionc rcpctitaccnfctur. Compro- 
baturhxcratio, quiaquadoin codcmcapitulo&in 
cadcm orationc fuit cxprclla qualit.is cum copuLi,&( 
qtue vnifbrmiccrcadcre porcft in vnoquoq; excopu- 
latis,cxprcfta in vnodicitur cxprclla in alio, & repcti- 
u in alio cx copuLitis , Bart.in d.$.Caio,pcr illu tex.& 
in d.l.in rcpctcndis. fed in cafu noftro qiuliias malcu 
linitattsappolicafuitin vna fubftitutionc, &in ead^ 
ratiunc cum copula,&, di^qualicas vniforraitcr ca- 
Herepotcftvtriquc fubftitutioni, & lic in vnoquoqj 
cx copulatis,vtiidi(2um fit,&quandocunquc filiu» 
mcus dcccQcrit fine filijs malculis, &Titius ncpos li- 
nc fihjs,lubllituo Scmpronium: crgo ilLi qualicas ma 
fculiniutisappoficain vna liibfticutionc, ctiaminal- 
tcrarcpccica ccnlccur. 

Aut cxprriTio raafculiniuris fuit fa«ffci in vna ora* 
tionc, &mcciodcfilijsfimpliciccrfuic fa(±iinaltcn 
fubftitutionc , & diucrla oratione , & fic loquiraur ia 
diucriis oratioiubus:& cunc aut ratio fiiuoris conlcD- 

uande 
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uandx agnationis fliitcauni, vi difpontio rdh-inc»c- 
rcturad malirulos, &ainc in codcm tclUmcncopro- 
ptcr candcm rarioncm ilUiH vcrbum, malcali.ctlciur 
rcpctinim: nonaotrm (lobaliamcauiam, itavoluit 
Dcc.in conf'48o.ool.i.& in conf. j i f xoLfin. Io.Anr. 
Alcx.in conlV i .coLpcn. Marta.Soc.iun.in conf. i i 8. 
in prima iublcripcionc , circa Hn. Ruin. in conf. 1 1 7. 
C0I.4. V0I.2. in conf. i ^^.col. f . vol.i. & in conflf 40; 
col.j. 1.& ^ . vbi (lcclarac , vol.i. natnquandomilitat 
cadcmracioagnationis conlcruandx, cunc qualttas 
rcpctitaccnfctur. cum durcr ob candem rationcm 
rcllaroris voluntas: quando vcro cctfar illa raiio.ttmc 
nonccn{cturfaclarc-|>etitio, 13ar.ind.i.in rcpcrcndis, 
uid.$.Caio, &probaiurarg.l.qui fnndum. Ifidccon» 
trahcn.cmptio. & hTcdiftindlio communitcr rccipi- 
lur,prour.ipjiarct cxadduclispcr Ccphal.in conf 68. 
num. 1 6.8C icq. Iib. j. & Svluan.in conf ^^.nu. 1 8.in fi; 

Tcrriuscafu5princip.aliscll,qiiandorcftator infti- 
tota ftiia in rcccrra, iothiuic Hlium , cui fublhcuir, li 
flncfilijsdcccllcrit: tuncdubiratur,anhfiliusmafcu- 
hts moriatur rclicfin filia,lic locus lublbcorioni.an vc- 
ro dicacur dcfccilfc condicio fubftirationis . pro rcfo- 
larionehuiuf tecti) caTusprincipaliSjduofunr con- 
ridenmdicafus. 

Primuscil, qnandofablliruras fbir aliquisexde- 
fcendennbus vcl agnacis tcltatoris, & in hoc cafu duc 
(unt nrincipalcs Dotborum Ojxnioncs: Quarum pri- 
macu,qu6d fubllitutusnon admitratur, & quotl ne- 
ptisfaciat dcficerecoditiunem hdeicommiili. qium 
opinioncm trncr Pau.de Caft. in icdura Bonon. non 
imprciniinl.filinsfamilia;. $.cumqui!i.il!dclcg.). Bal. 
in i.cumacutinmii.C.dc fidcicomroif.'Ik)lo{Tn.in cun 
iil. j il .inrcr confilia Aleicin 4.V0I. cut iciubicriplcrut 
loan. Sadolct. Alb. Bcllus , Ant. a Leutis , & Dom.do 
Maila. loan.de Ananiainconf. 11. Collcgium Bono' 
«iienfc& Aacnonienie, vt dixit Pau.dcCa(l. tn l.j. C. 
ilccondit.infcr.Soci.inconf f f.voi. j.&in conf 1 )7. 
Col.fin.vol.i.5oc.iun.inconf i 58. num.47.vol.i.& 
i n conf 1 3 . num. 1 o. voi ^ . Cur. fcn.in conli44.& 6 ^ . 
num.S. laf m conf 1 4 1. vol. 1 . Alciar.in tra^.dc pr.r- 
iumpcrcg.^.prarfumpr.^ i.&inl.quifquis, inii.&in 
iiHercnnias,i n fi nc.fi.dc verb.ii(;niF. (^mpce.rclatnt 
perCrot.inconl!i7.num.)8. Caccialup.ind.l.gcnc- 
raliter , in $.cum autcm . Corn.in conf.101. V0I.3 . in 
conf.8}.& 1 1 i.voi.j.&inconf.66.vol.a.Ruin.in con 
ni.9 ; . numero i in conl! 1 4 ] . num.6. in conf 1 44. 
num. i i.incon{.i ji.vol.i.inconl.i i f.nu.^.incon- 
fil.i a4.num.f.volum.5.Grat.inconf<>4.Rimin.il.in 
conf. 1 1 5 .i n tcr con li 1 i a G rat i, vol. 1 . Part f.i n con il 4 1 . 
num.4 j. V0I.5. Ccphal.inconl.4 f . num.«j. tk in cor- 
ni.4<>.num.i8.vul.).Cror.inconf.t7.nuin,38. &hjrc 
«ft communis opinio,vt Cur.lcn.Paril.Ccph.& Cror. 
inantcdichsconliIi|s acrcilancucquimoucntur 

VcrbaappoliTa in di«^acondicione,(i fine filijs, 
fonrapcacomprehcdcrc ncdummafculos,fcdctiam 
fcrminas : quoniam in vlcimis volucatibus,in quibus 
beni^na & lata ficri debet intcrpreratio. Lin tcftamen 
tis.fCdc rcg.iur.malculmumcontinct f^mininum.Li. 
C.dc condi t.infcr. Lfl i ta lcriptu m . fl.dc lcgat. 2 . & l.fi 

Jiuis ita.frde icilam.tutcln. & proptcrca fidmcommif» 
um iniunclumalicui, fidcccilcric (incfih|s, expirat 
Kcli^ Ehabus, Alcv.in cuf ; 3 .voL j . C ur.fen.in con- 
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f1L4j.S0ci.in conf. j 6. volum.j. Cur.iun. in ConCj ^ 
num.i ^J^ariliin conC i S.vol.i, & Ruin.in conC 1 40» 
num. j.&inconf 141. inprinc.&in confl fcquenri 
num.i.vol. 1. cum igirur cx didis iuribus, & audori* 
rai i bus oonftec appella ti 0 nc filioru m vcn ire ctiam 
minns,lt-quiturqu6ddlavcrba,(inefihjs,dcbcaixtiiv» 
tclhgi ctiam dc filiabus.& li dixcris , q> cx eo qaod tw 
ilacor propriam filiam cxclufcrit ab harrcditatc fua» 
quodidco volucriccti.im cxcludcrc ncptcs, ncaliai 
dlcnt niclioris conditionis quim propna filia , cotrar 
d.l.(i viua marre. Cdc bon.matcr. Rcf podccur tribus 
modis, & primo : nam (ilia idco cxclufa fuic pcr tc(b-< 
triccm, quia ilia fiiit indituta h«rcs particularis, ne- 
pces vcronon fucruntin aliquoinlbtuca:: vnde cum 
non(itcadcmratiocxcludcndi cas,qua fiiic cxclufA 
filiatcltatoris, fcquicur quod cxlcparacis&diuerfiK 
non fic illacio. LPapinianus cxuh.ffldcminoc. Seoinn 
d6rc(pondcrar, quodcumincafu nollro agaturdc 
exduuone &priuarioiic, nondcbecficriargumctum 
dcfiliaadncptcs cxfilio,pcr tcv.in iJiquis (ilio^inl 
piin.ff.dciniullo, rupto, & irrito tcftam.& in f {xjft- 
humorum,Inflit,dccxhxrcil.libcr. vbi cxh^rcdaiio fx 
ihi^c liiio, n6 crahrnir ad ncpotcm. TCTti6& vltimi 
rcfpondcrur: nam ifla-fa-mina- nonfunt vri ncprcs 
conlidcrand.T,nim vidcanrarlocum p.icris (tibinrra- 
rc,& ideo cum rcpr^lencarc, qui fuit maiculus : nam 
illamchanratcm&afl'cdiionem,qu.-im habuir tclU- 
ror ad liIium,prx(umirHr ad cius poftcritatcm ctiam 
habcrc, BaLin Lcum acntiflimi. Cdc fidcicom. 
1 1 Huic rationi iiacorroborat.ir rcfpondccur, tquwJ 
licit malcnliniim concipiar fvminmura, ilhid tamci» 
c(tcxintcrprctationccxicniiuxl.pronuncj.irio. (Tdtf 
vcrb.fignif.& no ex proprictare fLrmonis,quia ip( um 
vocabulum.fihus, (on.it tnmafculis, Bar.& Alciar.in 
i.j.d.dc vcrb.lignif.Alciat.in Lj.col,li,(fdcpccuLSod. 
inter con(iIiaCurr.fcn. num.40.coL;. &in conf^ (uo 
7 j.col.j.in 4.vt)i.Crnt.in conf.j.nom.7, &cfbcommu 
nisopinio , vt trodicial.in Lliquis id, quod . ff.de iu- 
ri(dic.om.liuhc.Dec.in Li.coL i ),(f.dcreg,iur, & Soc 
iun.in conf 1 1 4.num. 1 8. volum.j. qux inccrprctatio 
non .idmittitur, quando in contranum collat dc con 
traria teJlatoris voluntacc, quia runc vcrbum , filijs , 
rdlringitnr tantum ad mafculos , vt apcrtinimc pro- 
batur in I.Lucius.in $,qii.Tlitum . ibi, nili aliud (cnli(- 
fe tcftatorem probctur.tfldc lcg. j .vbi liccc appcliatio- 
hc frarri sxon ! incatur (bror : tamen falli t, n cx conic- 
«^rts ahud appari-ac, qui volunta.s (urticit, quodcoa 
ftet peTconic»^uras, vt per Dccin d.Li.wrfic.quartd 
limita.&S(K.iun.ind.conf 1 14 num.t S.volum.j.(cd 
incfllu nollroconrtat pcrconieciurasdc tcllatorisvo 
lunratc, qo^ volucrir inrclligcrcde malcuhs, & non 
de fa?minis : cn»o appcllatione filiorum,non vcniunt 
fili.t fi3.'min5,& lic ncptts tcftatoris.qucd conltct pet 
eonic(5^uras de conrraria rcftatoris voluntatc appa* 
rer,quiafixminam in rcparticulari inltituir,fiUos»e> 
ro mafailos vniucrlales inlHtui t h^rcdcs.ex qua rc ip 
parct tcftatorcm in illis vcrbit, fi (ine filijs deccHerit, 
de mafculis (endilc. quod probatur prim6, quia (i 
cxclulit proprias hhas, igitur mulco fortius ncptcs vc 
^utiminusailccias exclufillccenfetur.d.l.(i viua ma- 
tte, qucxl canto magis procedit,quando (itmus in ca- 
(uUnquoagiturdccon(cniandaagnaiionc,prc)utdi 
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in cafu noftro, qnia tiinc tellaror non intcllexitdc foc 
niinis c]uia aiias mtcnrio tcflatorts, qux fui t buna in 
faroiliaconlcruari.non poflccadimpicri, ncquccfFc- 
rortirt: Si ahliirdum cllec vc contra prarfiiin* 
pcam ccftatorisvohincatcra rcmotior &minus dilc- 
^jmelioriscondittonis dlccqu^m proximior,& 
minusdilcdus.LPublius.$.fin.H]dccondit.&dcmon- 
(Irac Nccobdat, quandudiciturquodcum ncpoti- 
bus nihil fiicric rclidum.lcd hliabus lic, idco non ce. 
nec illatio dc filiabu.s ad ncpoccs,cu no lit vcru cx hoc 
melioriscodicionis cllctilias, quamncpoces,quiafi- 
liabuspatcr rcncbaiurlcgitimarclinqucrc, incuius 
locumluccclHtquancicas rcIiCbi: lcd ncpotibus nihil 
tencbaturrchnqucrc, cxquopatcrviucoat, &camea 
totum eis vidcrctur rdiquillc, li iubflitutos excludc- 
rcnt, &ricmcliori$condiiioniscircnrquam hhr ,vt 
tradunt Pau. dc Callro in conlilio 7 9. & Sod. iun. in 
coniil. I (>S. nuroero 4^. volum.z. Nccetiamobftac, 
quodcum tradtcturdcexclufionc, non tcneac argu- 
mcncum de (iltabus ad ncpccs cx fiho: quia rcfpondc- 
tur, quod cxclufio illarum filianim pcr ic non opcra- 
tur cxclufioncm illaruro ncpcum: fcd diifci vcrba, 
ftnciilijs, incclhgunuir tn marculis&hocnc icqua- 
nir ablurdum , quod cllct , ii ncpces cxdudcrcnt iub- 
ihtutuiTi,qucm propri.r (ilixantcporuic. namabftuv 
dura cllcc , vc idq ncpccs & rcmotiorcs & minus dile- 
^beroclioriscllcnc condicionis ipfafilia proximiorc 
&rnagLS dilccfla . & iura ex aducrfo proccdunc , quath 
<lo ncpos cllec inlUcuendus , vel cxhzrrdandus ; naro 
(nnc vcruro cll quod cxhzrcdario fxAa. dc filio,nan 
operacurcxhxrcdarioncm ncptis cciam ex ipio filio 
exh.Trcdato , cum exhxrcdatio numinatim ficri do> 
beat , quod non procedii in cafu noilrD , ciim neptes 
pater carumpr.TCcdcrec remporc moriis ceilaroris, 
dcquibusnon crac facicndaincncio. Ncc ctiamob- 
ftar, dum diccbatur , ncptcs corum pacrem rcpcficn- 
larc: quia iicxifta rcpnfcnrationc volunt vcnirccx 
perionapatris, non poirunt, curain cis dciiciacqua- 
licas roaicuUnicatis , & idco non collicur eis fexus fo' 
mtninus, & quin per cas boiu cilirnc traniitura in 
alicnas f'amihas.& licct patrcm reprzlcntarcnt, ta- 
men non per hoc toUicur , quin It fuDilicurum exdu- 
cierent, non ellcnc rochoris conditionis quim iiha co 
fluoris,quudclluinninoablurdum . 
.t £x hac refponiione cooitit, contrariam opioio* 
nctn cllc vcriorcm , iciliccc quod filue farminx non 
concinentur labillis vcrbts, ft linc 6Ujs dcccilcric: 
SiCic qu6d non cxdudunc lubllitucum.quam opi- 
xiioncm tcncnt Pau. dc Ca-lroinconiilioyp. iecun- 
<ium antiquain imprciliuncm : & iccundum nouam 
ifl conlilio ^$.voluminc primo,& in coniilio^op. 
volumtnc fccundu . Dec.in coniiho 1 y.in conii. 270. 
570.4S0. 495. & 674.Curt.iun.incontilio i i.i 1 1. 
& 1 )9. laf.in coniiiio 140.& in conlilio 141.V0IU- 
tninc fccuiido. Soci.in conlilio icxto, &dcctmoquar- 
to,vuluminctcrcio.Curc. lcniur in confilio ji.&in 
aoniiiio7 f.Cror.inconliiioprimo, t }.& 104. Alba 
in conliho decimonono. Corn. in conlilio 14^. vo- 
llireinc lecundo. Ruin.in confilio 141.& in conil- 
bo i}0. volumincfccundo, &inconiilio i j<)-volii- 
mine cercio . MArian.Sod.iunior tn coniilio t j8. vo- 
lumtnc lccundoain CQniih(>75.voluiQtnctcrtio,& 



iaconiilio 90. volumincpriino. Suci. in conliho 6f. 
voluminc tcrtto. Calcan.incunfilio47. Curr.iunior 
inconliho 5 f.vbiaithanc clle cummiincm opinio- 
nem, Gozad. in conlilio 89. Ikro.in conlilio 1 1}. 
1 1 4. 1 1 f . & I I (). volum. iccundo . & hxc cl\ magis 
cnmmunis opinio , vr ancilantur Bcro. in diclo con- 
iiiio 1 1 }..Soci.iun.inconiihoprimo, numero 1 14. 
voium. primo, &in coniihoS^. volum. tcrtio, &ia 
coniilio i68.volum.lccundo.&Grar.incoiiiilio fj. 
in coniiito 54.^ tn confiho <i4.voiuro.icc(imlo. Alcx. 
in coniilio 4i(.vohitn.qiiarto.Guidu Pap^quzlI.^S/. 
Fulgoi'. in conlilio 18.& )8.& Rulaiidus i Vallein 
conli.8 1. pcr cotuin, volum.tcttio, vbi oilcndit hanc 
ellc magis commitncm opinioncm, cum qua cgo 
concurro. Etvlir.^rutioncmliipra addutl^am inre- 
iponlionepriroifundamcnti,lu:cupiniocomproba- 
turhac rationc. Barbat. in conltlio 5 1. numcro { i. 
intcrconiilia Alcxand.vuIumincqu3rco,dicic,qu6({ 
li malculinum concipitfcrmininum rattonc digni- 
tatis , dicicur cxtcnlio : ii rationc ailcdionif , dicitur 
conicdhira: liproptcr idencitaccm rationis,dicitur 
comprcheniio. miKlolic, ii tu vis quod in caiu no- 
Aroappcllacioncfiliorum f^minarattonc aiI'cclioai> 
concincatur,& hoc no potcA Qare, quia ceilator prar- 
fumi tur maiorcm aficiiionc habuiilc ad iihas , quira 
ad ncptcs , quas forlitan tempore tcftamcnti non 
habcbat,vc pcr Barr. inl.Lucius.fTdc hzrcd.iniU- 
tucn. igicur cx aftofltonc tcftatoris lilix ftrmina: non 
contincntur. ii vcro tudicis,qu6dcontincntur pro- 
pter idcnticatem racionis, & hoc eil falfum, quit 
teftator ad paria non craAauic roalcuios & fu:mi- 
nas , cum fccminas parcicularicer infticuchc , & tilios 
haeredes vniuerfales fedc . ergo ex idcntitatc rarionis 
mafcuUnum non concipitfocmininum. 

FLrc concluiio indubitanccr proccdic , quando 
fubfticucusdldchberis cefbtoris: quandovcr^fub- 
ilitutusnonclidchberis, fc<i exrraneus, qui ramcn 
iitdcfamiha & agnationc ccftatoris: tunc an idem 
concludcndum iit, qiizhtur. Etomiila difpucacio- 
ncconchidenduin cil qu6d iic.Soci. in dit^al.cum 
auus,columna f 9. Dccinconiiho ^70.568.1 5.480. 
494. & 5 1 4. vbi dicic iftam dlc comrouncm opinio- 
ncm .Corn.inconfilio i7j.voluminequarto. loan. 
Ancon. Alcxand. in coniiiio 6 Curc. iunior in con- 
iiiio vndcctmo,& quadragciimo. Corpolla in con- 
filioduih quadtaL>ciiii>onono. lai.in coniiho 140. 
& 1 4 1 . voluminc iccundo . Parii.in confiiio i'cxagcii- 
moicxco, volumine tcriio.Marian.Sod.iun.incoQ- 
<iho 181. & KiS.volurainefircundo. Ruin.inconii. 
Jio 1 10. voiuminc phmo. in conliiio 0h9S' ' 
I 17.130. 140, i4f. 146. vbidicitcommunem,vo- 
luininciccundo. &in coniiiio 148. 149.& i jo.vbt 
diciccoromuncm, volumincfccundo, in coniiLi 14. 
& I jp.voluminctcttio.&Bocr.dccif 147. 

Harc condulio non proccdir, quando tcftatorfi- 
liasproprias ahqua paniculari ratiunc odiu habiK- 
rit, & propterca cas cxciuicrtc a propria i^ucceiTiu- 
nc: &tuncquunon crcditur voluilTc ncptcm cxli- 
lio cxcludcre, ncptis iincdubio fadct dcficcrc con- 
ditioncrm iidcicommiin. itadcciarac Soci. in dictil. 
cum auus. columnaq'iinquagclimao(^aua, qucin li^ 
. quituc Gozad.in conlihu S9. 

A a Scatndus 
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D.Alexandri 

Sccunduscafus eft quando fuit innicurus extra- 
nms, qui non ht dc agnationc t cnatoris , in quo cafu 
omilladirputaiionc, concludas fubnitutum non cllc 
«timittcndum & hlias fcrtiiinas,&nc ncptcs tclla- 
torisfaccrc dcficcrc conditioncm iublli(utionis.& 
hanc opinioncm tcncnt Uald. in l.cumaaitilTimi, 
numcrodccimo.Cdc lidcicommill. Soci.in d.l.cum 
auus, colum.59. vcrfic. quartuicalus. l>au.dcCaftro 
inconfiho^ci). voluminc fccundo.Socin. fcnior in 
confilio I Z7.in finc,volummc(ccundo. LudouicBo- 
logn. intcr conlilia Alcxandri, conlllio i pcr to- 
mm, volumincquarto. Dcci. inconhlio 370. Ruin. 
inconfilio iio.numcroquinto, \«lumincprimo,& 
in confilio i ^i.cum duobus lcqucn. voluminc lccun 
do.Socin.iun. inconhlio i jS.numao^^.volumine 
rccunduj&inconhlio i j.numcro 1 j.cum lcquen. 
volumincicrtio.Cror.inconfi.i y.numcro i6£c $ i. 
&Franc.Cur.inconlilio i i.colum.pcnulr.&hxc cft 
magis communisopinio. 

Quiconclufioproccditctiam, quandocH fublK- 
tutapiacaula, Socin.ind.l.cum auus,columna 59. 
vcrfic.quartus cafus.Marian.Socin.iunior in conlilio 

I 58. colum.p.&in conhlio 168. vbi dicit commu- 
ncm, volumtncfccundo, &Ruin.in confil.i 4 j.coL 
pcnult.volum.fccundo. 

Quartus cafus principaliscll, quando cxtarctlla- 
turam, pcrquod lauorc mafculorum ftrminxcxclu» 
dcrcntur: nam tuncfi illc agnatus,quiab mtcHaio 
ncptcsillasvigorc ilatuti excluhllct, fubllitutus fit, 
tunc ncptes fubllirutum aon excludercnt:& illa con- 
ditio, fi finc fili j$,leu libcris dcccllcrit, comprchcndit 
tantum moiculos&non ftrminas. ica tcnenr Alcxan. 
in I.Gatlus.$.primo, numcroduodecimo. f}'.dchbcr. 
& poilhum. & in 1. hxredcs mci. $. cum ita , numcro 
<Iccimo.fr.ad TrebcLiaf.in l.qui filiabus, numero tcr- 
tiodccimo.fr.dcicga.primo, Alcxaii(Lmconfilio 1 /. 
voiumine quarto , & in confilio 5 8. volumiiie fexto, 
Corn.in confiho primo, n u mcro z 8. volumi uc quar* 
to,&inconftho ii.numcro 1 1. volumincfccundo. 
Gtizadtn.in conhlio Sp.Crot. inconfilioprimo, nu- 
tncro^o.Ruin. inconliiio 1 10. volumineprimo, & 
inconliiio 9).i 00.14j.144. 1 46.1 ji. & 1 41. volu- 
mincfccundo.Soci. inconliiio j 1. numcro 58.V0IU- 
minequarto.Dcci.inconfiiio j4f. Bcra.in conlilio 

I I i.C^piial.inconh.45. numcroji.&inconlih ^6. 
numcro jo.Albainconli. 19. nutn.io.&Iuan.An(o. 
Alexand.in conli.^ 5 . & hxc c(l commanis & rcccpu 
Scribcntium fcntcniia. 

Qitzconcluiioampliacar, vt proccdatciiim qua- 
doadcllctconfuctudu maiorum, quiinca agnatio- 
nein fuis tcHamcntis fcmpcr nialLuIosvocaxc, & ff- 
minas cxcludcrc loliti fucrint. itanotabilitcr tradic 
Marian.Socin. iunior in coufilio i^S.numcro^o. 
volumincprimo. 

Circaquartum quxfitum principalcquodcn, an 
condiciotlla,fi fincHlijsdccellcrit, in lcgitimis ran- 
tumctiam vcrihccrur? Circarria eftinliitcndum,& 
prim6,anmadoptiuis:fccund6,anin tihjs Ipirituali- 
Dus:terti6 & vltimo.an in monaUcrijs verincctur. 
I j Et dcucniendo ad primum qu.vfitum , f conclu- 
dcndum cft , ilbm condiiionrm in HUjs adoptiuis no 
vaiHcari, &pcrconfcqucDsHhum adoptiuuranou 




Trentacinqui; 

cxcludcrc fubflitutuin. quam opinionem rcncnt Bar. 
numao $'.& Rip.a, numcro 3 i.inl ex fai5lo. $. li quis 
togatus. ri.ad Ticbcliia. Angc. numcro ^.Albcri. uu. 
nicro (>.Rayn. Pe(.& Cyn. in q.4. &Iaf in S. hmirac 
inl.gcncralirer. §.cumautcm.C.dcinlhtut.&lubfti- 
tuc i'au. dc Caltru in l.li quis, numcro 4. iT.dc hbcr.& 
poAhum. Soci. in d.Lcum aiius, numcro 6 j. vcriicu. 
conhrmo. Glof j. in cap. in prxfimtia, cxtra dc proba* 
tio.&ibi Abb.numcro zo.&Dec. numcro i id.Gui- 
hcLdc Ocncdic. in cap.Rainuiius , in vcr.abfquc I tbc- 
ris,cIprimo,numero dccimo,de tcAamcn.Bald.ia 
conlilio 4C7.numc. i 3 . vuluminc tacio. Dcc.in con- 
fiiio 3 ^p.num, i .Coro.in confil.8 f.voiuminc tcrtio. 
Ruin. in confiho 1 7 3. numcro 6. voiuminc lircundo. 
Calcan.inconfilioao.numcro 1 i.&Cur.Liieincoa- 
Hlio t4^.pertotum. 

Hcc conclufio probatur lcge , & rationc.Lcge pcr 
tex. in 1. ii ita. $. is cui. ff.dc lcg. 2. & in l.fidcicoinmif- 
l'um.fi.deconcht.& dcmonllrar. 

Rationc probarur, & prim6. Verba nacuralitcr 
funtincclligcnda.l.hn.C.dchis, qui vcn.xtat.impctr. 
lcd fih) oduptiui dicuntur ciuilcs & fic Hd^, nonau- 
tcm vcri filij: ctgo dK^a vcrba, fi finc filijsdccellait, 
intdliguntur in Hli;s lcgitimis & naturalibus , Sc 
non iu adoptiuis. 

Sccundo probacur.Si fili j adoptiui comprchende* 
rcncurinilhsvabis, cliccin porcftace grauati cxfi>* 
do fuo dcludcrc fubftitutum , cum fjcilc fit alicui H. 
liosadoptarc fcdhocdiceTccllabfurdum, cura ado» 
ptatus in fraudcm non poflit confcqui bona adoptaa 
n5.Lcum ratio. $.cx bonis. ir.de bon. damnat. & cum 
adiisciulurius no dcbcatintrudtici: ergoabfurdum 
dtetiaradiccrcHliosadopriuos fublHtutumaclud» 
tc&hanc rationcm al}'crt Barto.in i.li cognatis. ft.d« 
rcb. dub. Alcxan.in conliiio 1 1. voiumincprinio , Sc 
loan. Andr. in addit. Spccuiat. in ritulode luccelC ab 
mteda.ad Hn. , : 

Huicex antcdiAis rationibus prim6 infirrrur, ^ 
donauo iion rcuocatur pcr adoptioncm fihorum 
qiiamuij ictioccturpcr hifccptioncm hliorum lcgi« 
timorum &naturaIium.Lh vnquam. Cdcieuocan. 
doaar.vt traduniAlcx.inconfi.40.voL4,Pau.deCaft. 
in L 1. in fi.C.li in fraud.patro.&in conf.4 3 ^.volum. 
primo. Dcci. & laf in d. Lgcncraiitcr . $.cum aurenw 
bcc. in confi. 3 66. & in conh.3 09- Panf in conli.7 3 . 
&7i.voium.) Bcrtran.in conli.io^>. volum.j.&Rj- 
p-tind.Lfi vnquam,in 24.q. 

Hincctiaminfenur, quodadoptiui non rnccedtjC 
in fcudo.c.j.§i.adopriuus, li dc firudo fiicr.con rrouerC 
inter do.&agna.v4laL&liinih(cr non liicccdantin 
cmphytcufim fufccoram pro fc&filtjs. Spcculat.in 
rit.dL loca.i.nancaiiqua, vcrf <58.Hii)cink-rtiirccii, 
quotipriuiicgium immunicacis non tranficad fiiio» 
adopciuos, Alcx.in l.adoptiuum. fT.dcin ius voc.Hinc 
&vlcim6infcrtur,qu6dllatutumcxciudcnsfiliasf^ 
minas ftanribus mafcuhs, intciiigirur dc maiculisle* 
girimis&naturahbus, no dc adoptiuis.lo.dc Anxin 
confi. 17. qucm rcfcrr & fcquitui iaf in 1. quiquc. $. 
prvtor dit.ft.dc in ius voan.Bald.in conli.i4.vol.). dC 
Corn.in confi.8 j. voL 3 . 

Supradiiltaprincipahscociufioampliatur, vtpro* 
cedat ctiara , quando dttlum ellet,ii line hli;s lc^id* 

mis 
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m>s& n.itur^dibus, veilcgitimis tantani dccdlcrit. 
iracraditCurt.indidoconlilio 1 4 vcrum aninud- 
iiertarur.quiaCurr. indiclo confilioillud dctcrmi- 
nat, quandocxvcrbis prxccdcntibus Sc fubfcqucn- 
tibus 8c C5C conicdkuris apparct, tcftarorcm in vcr- 
bisillts, vcl lccitimis tancum,rcnnilc dc Hlijs lcgi- 
timis&naturalibus: alils cgonuUo pafto cum hac 
ampliarionc concurrcrcm , cum ex vcrbis contr.a- 
riumapcrtillimc cliciatur. 

14 Dcclaratur antcdicVa concIuHo dupiicitcr , f & 
^im6, vt non procedar quando ipfc rcftator adnptat 
krfibi in ncpotcm, tanquamcxlilio, &grauallet fi- 
Hum,(ldcccdcretfinchbcris : namtunctalisadopti- 
uus excludcrct fubftitutum, BarjnLfi cognaris,&ibi 
Soci.fT.dcrcb.dub. ' • '[ iT 

1 j Sccundo declaratur non proccdcrc, fquando gra- 
natus non nollet habcrc alios Hliosquiinadopriuos: 
vtputa li diet clcricus, vcl fpado, Dcc, in cap.in pnc- 
rcntia,numero i io.dcprobat.3i:Ripaind.i.exfadto. 
f .j.num.'3 y.ffadTrebcL 

16 InfconipendtofaUibftinuionccum in ea[idei-> 
commillariacontincanir, rubintciligitur illa comii- 
tio,(i linc libcris dcccllcrit : Dubiratur modb, an harc 
conditio fubtntcltigatur in iiiijs adoptiuisgrauatis» 
Scfic an quado (ili j adopciui fucrant inftituti, &poft- 
modiim quandocunquc dccefrcrint, ds Tirius fuifc 
rubthrutus, intclhgatur iiia condicio, H (inc hbcrit 
dccdlcrint ? In hac qorftione duar fiinc prindpa- 
1« DodVorum opiniones: Quarum prima eil, qu6d< 
iibconditiorubintclligatur, &qu6dhbcri adopciui 
filij fubftirurum cxchidanr. quam opinioncni tcncnt 
Cyn. RapliacI.Fulgof Angc. &Iaf. in l.gcncralitcr. §. 
cumaurcm. Cdeinftitut. & fubftitut.RapIuciCu" 
n\an. in I.cumauus. (T. de condino. & dcmonftratiow 
Sc Barbat. in l.aun acuiillimi. Cdc fidcicommilL' 
qui moiicntur. 

i'rim6 per textum in di^to f.cum autcm . vbi fi p- 
rerinftituat filium naturalcm tankum, libcri vcn& 
lc^itimi poftca ab eo procrcari faciunc dcficcrc fi- 
dcicommilium: cigo idcm diccndum cft,quando 

f>acer filium adoptiimm inftituit. namficut natura- 
es contra tcltiraentum non ruccedunci.prima . ff.dc 
bonorutn ponellio. concra tabul. ita nec adoptiui.' 
Lcum in adoptiais.C.dcadoptio. Itemficuc natura-- 
lis non facitdcficereconditioncmfidcicoinmifli.di- 
Oio $. cum autcm , ica ncc adopciui . didb.Lh itaquis.. 
J.iscui.frdclcuat.fecundo. lccmfiaitnaturalcm fi- 
lium practuht fubftittlto, itacciameius fiiios prxtu- 
liilcccn(ccur.dido$.cum auccm.ficctiam paccrfi-' 
linmadopciuumpr.ftulicfubfticuto, crgo eadcmra- 
donceius filios voluilleprsfcrte iudicandum cft. 

Huic textui ita induifh» refpondccur , quc>d loqui- 
turinfilio naturah,& non poicftcxtendi adfilium 
adopriuum. & ratio diuerfii.acis cft, quia dida iu- 
n» lciiicet Lcum auus. I.cum acutillimi . & $.cuin au- 
tem , in coniun«fliDnc namiah proptcr naturalcin 
pietaccin vidcncur fiindari.quacratio vti mihcat in 
£lio naturali , nonitamihtar infiUo adoptiuo. Ncc 
obftat quod vti prxdilexic filiumadoptiuum &pra:- 
talit fubftituco , ia filios adoptini pracdilcxille &• 
pta:tuliirc fubfticuioccnfendumcft, quia hzc raticv 



liabcttancumlocum&proccdic, quando fumusfea 
loquiraurinpropria fucccflioncqua: fiindatacftiit 
naiuraU coniundbonc: namrunccum non fitveri- 
fimilcteftacorcm vcllc alicnas fucccftioncs propriji 
antcponcre, filijinftiiutigrauaci fubftitutum cxclu- 
dunt, & nonhabctlocuminaiiena fucccflionc&fic 
in cxtranco , qui non cft dc familia teftatoris , & eft 
alicnz fucccflionis: fcd fiiius adopiiutis non tranfit 
in familiam pairis adopiancis. diCfaLcum in adopti» 
uis. immooUmeiusfilijnontranfibant in familianl 
& potcftarem patris adoptantis.I.arrogacio. $.pri- 
mo.fi^dcadoptio.&ficumpater, quam fihusado- 
pcaci, funt diueria; famiiix i familia teftatoris : & 
idcofuntalienxfucceflionis: & propicrca filij ado-" ' 
ptati nun dicuntur dc fucccflione tcftatoris . ergo 
quoddifpofitumcftindicUsiuribus, non potcft ex-> 
tendi ad fihos adopduos grauacos . & hoc cam et 
diucrfiratc rationis, quimquia noa eft noftrumie' 
gem cstcndcrc in matcria cxorbiiand. L fi vcro.$. 
dcviro.ftl (olutomatrimonio.proaceft tnatcriacli- 
dlorumiurium. 

Sccundo & wltim^ mouentur rcr textum inL fi 
teparcns.C.dcfuis& icgir. liarred. Ifte tcxtus nihil 
£uai: quiahcrt ibiprobcnir quod ab inreftato fuo 
ccdant fihj adoptiui,vri fihj lcgitimi & naturalcs, 
non ram^n pcr boc potcft neri illatio, qiiod dcci- 
fum in fihjs lcgiiimis&iiaturaiibus, fitetiam cxten- 
dcndum ad fiiios adoptiuos, cum non fit in omnibu» 
&pcr omniafacta adatquatio,vt conftatind.Lcam 
in adopciuis,& cft rcs criiifllma . 

Sccuntb ed opinio fuperiori contraria , fciliccr 
quod illa conditio, fi fine hberisdcccflcrit, non ha-" 
bcat locum in filioadoptatograuato: quamopinio- 
ncm tcncnt Pct.Rayner.Aibcr. & Dcc.in diclo $.cuin 
autcm. Alcxand. in Lcx fado.$. fi quis rogatus, co^ 
iumnafcxta.& ibiCUud.coIumnaprima.ft^ad Trc- 
beiL&Soci.indidaLcum auus. numcro/fi.vbiaic 
hanc cilc communcm opinionem. Qu.t coiiciufio 
probatur ram pcr rclponfioncm fupra fadfam pri- 
mo fundamcnto, quiim pcr rex.in dida Lcum in adcH 
pnuis.vbi probamr qucSdfilij adopuui non dicun« 
turpropricnlij , & quicquid iiabcnt i parre,dicun- 
turhabcrc exmcra liberaliratc.&hinc cft <\u6d ihl 
Angclus dctcrminat , quod ftanic ftatuio qiiod fili) 
dc nxreditatc paicrna gabcllam non fohianr, non 
extcnditur ad nhos adopduos , cum gabelLim fbi-' 
ucrc tcncancur. 

17 Harc conclufio non proccdic prim6 , f quando 
aiccndensadopur dcfccndcnces in filios,nam runc 
dicla condirio, fi fine libcrit. intelligitur in iftisfi. 
lijsadopcacis: tumquia codcm modo funrfihjadcH 
ptantis, vthabcturin dii^ai.cum in adopnufs.ium 
eiiam quia, cum in cis conairrat caula accidentalis 
& naturaiis, naturalis hocopcracur, cum lini dctcciv 
dcnics.Lfiiio qucm pater , cura ibi notads. fr.de itber< 
& pofthura. iia noiabiiiicr dcclarat Soci. in cLLcum 
auus.fubnumcro ^6. 

1 8 Sccundo & vlrimo dedaracur , f non proccdcre in 
filijsarrogads, cum in eis grauads dida conditio fub> 
intclligatar, Soci.ind.Lcumauus.&ratiocli.quiaar'- 
rogaius & fihj uaicuntiiifamiiiaarrogantis.La. in & 
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& l,»rrogatio.frdcaHoptio.&:probatur inl.(ict)gna- 
tis. rildc rcb. rliib. cum lic induccndo ibi, lccunduin 
Bartoli intdlctlum, legatuni fadlum cognatis dc- 
bctur cognatis poflea fidis pcr arrogationcm , 
quaiuloAtcrit fado tcflatoris . fccus (i fadu tcctij, 
inquocafu habctlocumdirpofuiodid^ Lfidcicom- 
milliim. ff. dcconditio. &:demonftratio.&L li ita. $. 
j$, cui. ff.de lcga.2. modoIic.Sicut vti Hlijcognati vc- 
niunt ad (idcicommiirum, crgo multc fQrriusctus 
iilij cxcludcrc debcnt fubftitutum fidcicommilla- 
rium, &ciu$filijincludidcbcntin di(politionc, pcr 
quam otdi natur vt m (ili)s grauacis coadiiio» ii iinc li 
bcri$dcccnerit,rubintclligatur. ■ -ori- ,t;i. 

An in filiis fpiritualibus diila comitrio, fine libe 
hsdcccllcrit, vcrificctur ? cx mcntcDocLconcludas, 
quod non : quam opinionem tcncnt Bald. in authcn. 
nili,numcro i j.Cad Trcbcllia. RipainLcxfaClo. f. 
primo,numcro 4J. ff.adTrcbcil. GuilicLdcBcnctlic 
incap.Rainutius, numero ipi>.& ioi.de tcflanacn. 
Curt.fcnior in tra(iia.dc tefli.concL j o. in^.Tiraqttcl. 
in l.li vnquam, numcro 16. C dc rcuocan. donat. lo. 
Campcg.in trai^fht.queA.40. nuracro 17 4.^ Dc- 
ci. inconliL 399. numc. x.&cftcommunis opinio. 
quxconclulio probaturm Llin. C dchis, qui vciu 
xtatampct. 

xo Monaf^crium, fan prxdiclim coriditioncm filio- 
rura faciat dcficcrc? ex mcntc Doctorum plurcs lunt 
confiderandi calus. 

. Primus cft, quando oncratus fuit iulFus rcftitucrc 
fubconditionc, (llinclibcris dcccllcnt, limplicitcr. 
& in hoc calu omilla difpurationc concludas , mona- 
ftcrium lubflitutum excludcrc&facit didamcon- 
diiioncm fihorumdeficercquam opinioncm tcncnc 
coinmunitcr Dotfh>res in authen. nili rogati.CaLi 
TrcbcUia.& in Lii ita quis.$.is, ctii in tcmpus. fTde lo- 

Sgufcaindu.Barto.in authcn. ingrcni, numcro 5 x.C 
e facroQncccclc.SpccuIat. in titu.dcllatu monach. 
numero 1 1.& io.Ripaind.Lcxfaclo.$. primo, nu- 
mcro i 6. ff.ad Trcbdlia. TiraqucL ia Lli vnquam, in 
verbo,libcrtis, numcro 9 1 . Cdc rcuocan.donat. laC 
inLpaAum,numero tcrtio. fTdcpatftglof^in finc, 
Innocen.in finc, Abb.numcro jtf.Fclyn. numero 19. 
Dcdus nunvcro 190. & omncs ali; indiffcrcnter in 
cap.in prxfeniia>deprobat.Barto. in coafilio primo, 
pcrtotum, volumincprimo, Alcxand.inconuL 1 1 1. 
voluiTune fccundo.Qjrn.in confilio S S.Cipra in coa 
iilio 1 47. in fine, Socin. in confilio 8 t.numcco 1 4. 
vohimine tcrtio. Caldcr. in confilio 4 ; . in titu. de tc- 
ftamcn. Fclyn. in coalilio S.numcro fccundo. Port. 
inconliiio i).numero ) t.&GuidoP.ipxdccif'.477.^ 
nuracroquintci.H.tcconclulio probanir primopcr 
tcx. in fai& hoc in pr.Tfenci, in Authcn.dc landil. 
epifco. lecundo pcr tcx.in authcn.nili rogati. Cad 
Trebellia. tcrtio & vltimo pcr tcx. in cap. in prarfcn- 
tia, extradcprobatio.&quamuis ibi di«ittim fuillct, 
Hnc hxrcdtbus, tamcn in fidcicommifTisexponitur, 
idcrt filijs,vtprobaturind.Lcx fado. $.fin. fr.ad Trc- 
bclL& pcr hxc iura probatur,quod monallcrium 
habcturloco fiUj. quam opinioncm tcncnt Specular. 
in titulo dc locato. $. nuncaliqua, vcrficu. 14^. Bald. 
& Aluarot us in cap. primo , dc militc vaflaL qui arma 
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bellica dcpo. Ahb. numero j x. Felyn. numcro } 6.S1 
Dcci. numcro 58. mdi^tocap. in prifcntia. Baldin 
cap. cuminmagiflrum,deele^onc:. incap.pcnulc. 
deprarlcriptio. & in confiho 1 fj. cafus talis, volu. 
minc tcrtio.&inconfilio^ifi.fupcrpundo, volum. 
quarto,Anchar.in confi. i6$.Scin conlL4io.& Dcd. 
inConfi. 159. &inconii.4i^. 
1 1 - Hrc conclufio procciiit ctiam, fquando grauatui 
im;rcditur rdigioncm f^cularcm, vt quia clcricus 
cfnccrcrur, nam tuncctiam fiddcommillum dcficit: 
nam illa condido , fi decdlcrit finc filijs , ficut dcfiat 
vel reijcitur, quando grauarus ingreditur rclii^io' 
ncm , ita ctiam deficit , vel reijcitur, fi cffidtur cfcri- 
ctu fi^cularis.itarcncntglof.ImoLi, Innoccnt. Bald. 
rclyn.& Dcci.in didocap.in prxlcntia. gIol.Pct.Cya. 
Bald.Barto.& Angc. in auchcn. nifi rogati. Cad Trc. 
bcllixBarto.& Angc. in Lharrcdibus. f.fina. fEad Trc- 
l>clL Bald. in Lgcnerahicr.C dcinllitui.& fubfbtut. 
(ubcoiKlic£idl.lmola inLfi quis pofthumos,tn prin- 
cipio.ff dc libcr.& polthiim. Spcciilar.in ritulodc (la. 
lu motuch. nuracro vigefimu, & Ruin. in conliiio 
i^).pcctotam,Toluminctcrt)o, & hrcfccunduin 
Dcccllmagtscom.munis opinio. qii.TConcluliopvo- 
batucpcr tct.in $. fcd&hoc przlcnti,in Auchcn.do 
fancbLxpifco. indaccndo didum textam in vetbis 
illis.li monallcriain(;rediantur. aut dcrici fiant.& 
ibi,clcrici aiit dtaconillx. & li dixeris, lecundum gloCr 
ibi,&Abb.inditlocap.inprxfcncia» qui contrariam 
bpinionemfubllinucrunr, «^u^dillc tcxtus priuslo-! 
quttur«icmonachisconueriis, quinonlunc dcrid, 
&ddndcdcmanachisclcrici$,alias fuperHua cllcnt 
iila vcrba , vt pcrmancant pcrpctuo in ccdclia . & itlo 
iotcllcdiis probari vidctur in co tcxtu diini dicit, 
quod dcrici ecctcliaram hoc fobcio (ruantur, liia 
his , lciliccc ocddijs,' vlque ad vixam fua pcrfinicraac- 
rtnt.cxquovcrbo ,in his, innui vidcmrquod loqua. 
tucdcclcrids, qiu in ccclclijs , veiin mon.i(Icri;s vi- 
iiant&h.abicant. Rcfpondetur, quoii immo tcxtuji 
ilic propric loquitur tn clcricis fi^cularibus, ijuod 
probaturduplicitcr.&primo ibi, li monaflcria in- 
grcduntur, autdcrKi fianc. &ibi, dcrici auc cliaco« 
nillx. Modofic. Alternatiua&copulafblecponiin* 
tcrdiucria, vt noratur in rubr.de iar.& fai^ igno- 
r«nt. crgo qoando in eo tcxtu didcur, aut clerici fiat, 
intelligitur cllc diiicrfumab ijs,qui monaflcna in- 
grcdiuntur , & idco intclligi dcbet dc clerids i^cula- 
hbiu, qui in dcricatu cxtra monaltcrium pcrictic- 
rant.quodc6firm.irur,quiaqnfit mcnciode rcligio* 
(is&clcricis, dida vcrba prxdido mudo tanquam 
diucrfa capiuntur, vt notatur in cap.ad hoc, dc offic. 
iudic.in cap. fecundo , dc tcflibus, in 6. & in cap. tua 
nas,de iureiuran.& ad rcm melius probamr in L Deo 
nobi$.Cdeepiico. &cleric.&ptim6ibi,fe moiufb'' 
rio , vd clcro fociarc.& rurfus ibi,qui in monaJlerio, 
vcl dericatu perf caerauerint.& vetba illa,li m onailc- 
tia ingrediantur, in fui gcncralitatccomprchcndunt 
monachos conucrfos, & ctiam raonachos clcricos . 
Ncc poicfldici qu^dcomprchcndant tanrum mona 
chos c6uccibs.& ratio efi quia gcnus no vcr ificatur in 
vna fpccie, Bar.in L fi c6flante.$.quotics. flifolu. matr. 
& qii vcrificac & fubicquitur i'pcx'ies alia.qux fub tUa 
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continetur: tunc diciturilla (pecificatio (iibfequcns 
fada ex abundanti , & gratia tollcndx dnbitatic- 
ni?, iuxfa notata pcr Bart.in Lcjui/irum. §. fi quis 
fundum.ft. dc fundo inlltudo.mod^ lic, Si di<5ta 
verba, fimonafleria ingrcdiantur.fignificarcnttan- 
ram monacho^ conuerfos, & vcrba illa, aut clcn- 
ci riant, ficnificarcnt monachos clcricos , & in fa- 
cris ordinibusconfbtutos, vnauedidb fpccificatio 
cflct fifta cx abund.inri canla tollcnd.T dnbicationis . 
fcd hoc dicerc c(l incptifliinum.quiafidicb vcrba 
loqucbancur in monacho conucrfo, multo magis lo- 
cnm hjbcbanr in monacho clerico, inquo milicat 
maior ratio: immofiiliafpccificacio cllct facla ciu- 
ia tollendx dubitationis,ellct facta in monachis con* 
ucrfis, &non in clcricis, rum quia inconuerfis non 
militarct cadem ratio, cum quia appellatione mon.i- 
chi, propricnon vcnit conucrfus. Abb. incnondu- 
bium , dc rcntcn.cxcommun. & hincef]; quod in ma- 
tcriaodiola appcIUtionc monachorum, non vcniunc 
conuerfi.c.ftarutum, dcclcd.in ().&qu6dloquatur 
dci;s,qui lcruiunt altariin ecclcfi|$ f^cuLiribus cx- 
tra monartcrium,probatur in vcrbis illis, autclcrici , 
autOiaconiila:, aut aicctrix fiant. Diaconillacnim 
non in monailcrio , lcd in ccclcfia leruicbat altari in 
cooIHcio, in quo fcruiunt hodic Diaconi, vr notat 
glof. in $. quantaigitur , in verbo, diaconiiGc , Auth. 
quomodo oport. cpifi:.& cleric.& colligitur apcrt^ 
in $. prcsbytcris autcm , verfic fi vcro hxc non obfcr- 
aent, dc fan(%l{'cpifi:. 

Scaiiido, quod veti in clcricis f^laribus loqua» 
tur,probatur hacalia confiderationc. In co tcxtu con 
jlicuiturdiffcrentia intcr perfbnas, quxin monaflc- 
riiim vclafccccrium ingrcdiuntur , &;iatcrclcricos, 
& diaconillos : nam qiundo quis ingrcditur mona- 
fttrium, lidcindcnon perfcueretfedexcat, bonado- 
nara, vcl rchtbafub condirionc, de qua incoccxtu, 
rcmancntapud monaflerium cum rcliqua cius lub- 
ftjncix&: Itc fubfbtutus illo cafu in omncm cucntum 
rcmanct cxclufus , hocell fiuccxcar, fiucpcrfcucrct. 
& hoc probanir in vcrbis iliis , in pcrfbnis enim , &c 
Scd clcrici aut diaconifljrco loLitio, vtea conditio 
inu.Uid3 & pro non fcripra fic, frui dcbent, fi in ccdc- 
l!jsvf*qucad vitam perfcucrauerint, &resfibi dona- 
tasfubtali condicionc vel relit^as ad pia opcra, vd 
cxpcndant vcl rdinquant: li vero clcnci non pcrfc- 
acraiicrint in his, coditio habecur pro dcfcda,cciam 
fi in pios vfus rclidtifuilTcnc conucrfa, quia hoc vltt- 
roumnon furfidr, vthibcatur pto implcta, fcd re- 
quiritur ctiam ahud, fciiicct perfeucrantia , & pcr 
conlcq-acnsillccuidiciabona funt rclida, figraua- 
cus dccclicrit fine filijs non rcmanct exdufus, f cd pcr 
mortcm grauaci diatur vocatus , vt probacur in illis 
vcrbis , Hocautem foLitio,&:c. ergo cum intcr didas 
pcrfbnas difTerencia conllicuatur , non cll duhium 
quodtcxtusifleloquicur in dcricis f^cularibus, ncc 
non in inonachis ram clericis, quim conucrfis. 

Nec obflat confidcratio fupra faiSa dc vcrbo, in 
hif, quiavdioquitur in clcricis ffcularibus quior- 
dinabancurad teruitium cenx* ecdcfia-, &ab caca- 
piebant aiimcnta,& ab ca non poccrant difccdcre 
ciiam trantcundo ad aiiam codcfiam . Lnun pliirrs , 
6t ibi criam Barc. C dciocrotanc ccclcll & in $.iilud , 
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tn Auth. vt fit dctcrmi.nu. clericquod hodic non fer« 
uatur , fccundum giotlam in dido fillud . vd loq ui- 
turindcrico bcncficiato ab ecdclia & in ccdcfia, 
qui dicitur dcricus iliius ccclefia:, fecundum SpccuL 
in tit.de aduocat. $.ptimo , verfic ibi aduocaturcon- 
traecdcliam. 

£xantediclisinfertur,qiiod didhis tcxtiis proce* 
ditprimbquandobona refticurioni fubiccla dicarct 
eccrcfix,cuiii$ clericus cllct,&fi vfqucad vitam in 
ca pcrfcucTarct : fccus , fi dida bona non dicarer , tcu 
fidicarctperpetu6 ccdefia- non fcniirer.nam tunc 
fubttitutus non exduditur.vt Dodorcs communiter 
tradunt in d. c.in prxfcnua. 

Secundb&vlrimb infcrcur, qubd didh]s$.fed& 
l«x:prarfcnri,locumiiabct in clcrico in ficris ordi- 
nibuscontlituto, lccus in clericoin minoribus ordi- 
nibus contbtnto , vt tradunt Petr.& Cyn. in dii^au- 
thcn. nifi rogari.quodconfirmatur,quiaeriam noa 
habercc iocum in monacho, quiintra annuin pro- 
bationis in monaflcrio decedcret. quod probatur , 
quia cextus loquitur dcingrediccibus monafrcrium , 
& raonaderium didcur ingreflus pofl profcflionem, 
&non priiu , fecundum Barcin \xam auu$.frdccoa« 
dit.&<iemonftrat. 

Supradicb prindnalis conclufio dedaramr plu- 
ribus modis. & omiffis nonnuilis , dequibus pcr Do- 
€koTeiin d.c.in prxfcntia , in d.auth.nifi rogari, & in 
auth.ingrdli. Cdc facrofan.ccdcf contcntus cro liic 
tres cantum dcclarationcs refcrrc. 
11 Primb igitur deciaratur non procederc,f quan- 
do eflct fubflituta aiia pia caufa, nam tunc per ingrcf^ 
(um in monaflerium non cxciudcrctur pia caufa tulv 
ftitutafubeacondicioncfifiUusinflitutus fincfibo- 
ris deccdcret , giot. in did:o $.fcd & hoc inprxfenri, 
indi6taanthcn.ntfi,&indido cap.in prxfencia, & 
ibi Innoccnt. Abb.Fdyn. &Dcc.Corn.in confilio 1 8. 
voluminc quarto,& in conftfio 15(7. volumine ter> 
rio,& Cephal.in confilioy. volumineprimo. Hxc 
dccbratio probatur cxprcfscin dido$. fcd& hociii 
pr.x-tcnti , in tine . & fi dixcris , qubd iile texcus potius 
contiatium prob.ire vidccur, ex eo quia in princi- 
piotraditurrcgubgcner.iIis,qu6d conditio libcro- 
rumiubeturpro nonfcripra, &pro iniialida habc 
tur, quando grauacus ingrcditur monadcrium. ab 
hacrcguLiin nneillius texcus cxcipiuncut duo cafiis, 
lcilicct quando cft ^dum rclidum in rcdcmptio- 
nem capriuorum,aut in alimcnta cgcntium pcrfb- 
narum. modb fic. Exccptio firinat rcgulam incafi- 
bus non cxccptuatis. Lnam quod liquidc.$. finali. 
IT. depcnu icgata.fcd i rcguLi gencraii iliius te.xtus 
cxcipiunturifliduo rantum cafus, crgo in aiifsnon 
exccptuacisftandum reguixpcnerali, &non fallcn- 
tix. Rcfpondccur iuiic confiderarioni: nam quod 
cxccpcio firinccrcaulam in cafibns non cxccptuatis, 
non proccditin calibus limilibuscxccpcis: nam tur.c 
liccf aiibi non rq>criantur fpccifice cxccpti k iu- 
rc, non tanien exccprio firmai rcguiam in calibus 
fimiiibusnon cxceptuatis. tcxcuscftnocabiltsinca^'. 
cumdilc(fla,& ibi Abb. cxcra dcconfirmatioiicvti- 
li vdinunli. Icim non proccdic, quando cjniritu* 
tio L^quicur inmaccria luris comnuinis, iScaliquos 
;Cafus cxcipic, noa pcr hoc firmac regulam in ncui 
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numcratis contra ius commiineantiquum, imina in 
caiibiis non cxctj)ti$ tuppIc(uriiurccommuni,Abb. 
incintcralia, num.i j.cxtradcinunun.ccclcJcciin 
caiu noftroomncrclidnmadpias cauias.limilccllil 
hsciuobuscaltbus cxccpcuatis.Iccmrcgulaillagcnc- 
ralis cft introdu^ta dciurc Ipcciali fauorcmonaftcrij 
fcu rcli^ionis: lus autcin limicans in iliis duobus cali- 
basiusipecialcrcducic cafumdidlx limuattonis ad 
iuscommuncantiquum.crgo noncH vcnim quod 
incalibusnon cxccpcuatis limiiibus,&licin omni- 
bus ad pias caufas rclidis firmctur rrgula iila gcncra 
lis, immo intecprccationcm rccipiunt a iurecommu 
ni.&cumdi<flacxccptiocxorbicans ab illarcgula di- 
€ti tcxcus rcducatremadiuscGmunc, cH potiusam- 

J>lian(ia,quam rcllringcntla.gl.cum qua Dodorcs iri 
cunt,inc.ltatucum,ci j.dcpr5bcn.lib.6.&dcbcc ccn- 
(cridiclalimicaTio potiusdciurccjmuni, quamdc 
iurc Ipcciali, & ideo vti dicb limicatioincro<iuCb cft 
fauorcpia:caulr (Si:animr, extcndcnda cltad oinncs 
piascaufjs fauorciplarum, &animnrum. 
X } Sccundo dcclaracur non proccdcrc, fquando gra- 
uarus ingrcdicur monallcrium incapax, qualis cH 
rcligio mcndicancium , nam cuncadmiccicur fublii- 
rutus.BaLiind.c.in pr.Tic-ntia, ntun. i ). Ang.incon- 
(iLS u.num. i. Alcx.in conil i j .voL i .Gracin conn.<> 8. 
num.i y.vol.j.Paril.incoitll.fitf.num. io.vol.i.Dcc.in 
conlui jp.coLfi.&Pcdcm.DcciLi ic>.num.i6.vbi al« 
(crunciianc cllccommuncm opinioncm. 
»4 Tcrtio& vltim6dcclar.wurtt6 proccdcre, tquan. 
doellcrrublbturus aiiustilius tcllatorts.&ric/Tatcr 
iplius gratiaci. Bal 1 in auciicn. nili , fub num.9. C. .-id 
TrcbdiLSoci.ind.l.cum auus,num.4i.frdccondic.& 
dcmon'1. Baicin au(h.ingrcni, num.; ^ C.dclacroT 
ran.ccdc.Ripa in I.ct fadto.^.j. num.4 1 . ff.id Trcl-kcL 
Alcia.inl.Gal]u';.$. &quidli uncum, iium.7.tLdcltl>. 
& ]o!U<.Tirai}ucljnl.lj vnquam.num.*; i.Cdercuo- 
can.donat. Haid in conlu 1 96. voi.j FuIg. in conli. y u 
numc. f ?.Grat. inconlil. 1 1 i.num.tfo. vol.i.Beru.in 
conli.t i4.num.; i.voLi.Bocr.decif.} ^4. num. 6. & 
rcdan.Dcal. 1 1 6.^11111.14. & h.Tcdicommunis opi 
nio.& cgo puto vcnoi cm, quicquid dic.it Dccin coa 
liL4i($.&Pcc. dc Ancli. in crtnii.^6. per cocura. & dc 
rationc huius cociu lioois vidcrc poccris lupra.in 07. 
in riinoncpnmi fundamcnciquarrx dcciarationis. 
»j ^ccunduscaiuscihtquandooneracus fuiciullus 
fdlicucrefubhaccondicionc, lidcccdcrc: linc Iibc- 
ris lcgitimis & nacuralibus & ex cius corporc natis,& 
in lioccafu dit.T luntprincipalcs DoClorum opinio- 
nes:Quarum prima cft,vr monailcrium,lubliirutum 
cxcludac. quam opinionem tcnencOynus, Ricardus 
MalumbcT, Barc. & Fulg.in 1. li ica quis. f is cui. S. dc 
lcg.iJlavncri.Cvnus, Albcr.Atig.Barc. &Pau.dcCa- 
Aro in d.auth.nili rogaci. Pau.dc Caflro in L Dco no- 
bis,num.4.C.dccpilco.&clcric.Ripainl.li vnquam, 
num.ji.Cdcrcuocan. donat.&in d.Lcx fado.§.f.nu 
mcjp.in fi.Bal.num.9.Anc.dc Bucr.& Abb.num.48. 
Fclyn. num. j 6.& Dcd. numc ; 8. in d.c.in prxfentix 
Barcin conli. 1 04- num.i.lib. r. Alcx.in conli.i.nu. f. 
iundto num. 1 8.vol.i.& in conf 1 1 1 .volum.i. Dcc.in 
conn.4i6.&incoiili. 1 f ^.Calcan.inconl.io.nu.i j. 
& in conli.6 9.num. Aymon Crauctta in conf. i j i. 
nuni.j.Rolandus i Vallciticonli.^ ^.nuin. i i.Angin 
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confi.8. Vincen.de Hcrculanis in d.Lcx fatiJro.J.fi quii 
rogac.& Barbacm conli.i $>.& h^c cll communis opi- 
nio,fccundiim Ripam, AymoncmCraueccaina&Cil 
catieum . qux conclti llo omiffis leuibus argumcniis , 
quibusfaciIitcrrcfp6dccur,probacurrationc&Icgc. 

Racioncprobatur. ExprclTio corum, qua: taca^ 
infunt, nihilopcraridcl>ccl. j.lLdclcg.j.&Lnonrc- 
C. dc iidciulL fcd in fubliitucionc fa<fla fub Con- 
ditione,lifmehbcrisdccclIcric, caciceinfuncillavec- 
ba (alicct, lcgitimis & naturolibus , vt dcmonflrabi- 
tur.ergodidorum vcrbortim cxprcnionihil opcra- 
tur.&idcollcuf qtiando faClacftfubditutio ^tdU- 
torc harredi fuo pcr \\xc vcrba, li dcccilcric linc tihjs, 
cxcludtcurfubilicu(us,tl hxrcs ingrcdiacurmonallo 
riuin,vc inc inprxlcntia, dcproba.iun<iaL cxfa- 
^,$.fin.cum ibi nocacis.ir.ad TrcbcLita cciam cxdu- 
di dcbcr , quando fubllicucio faifVa cl\ per ea vcrba , ii 
dcccircnc linc lilijs lcgitimts & nacuralibus , &cxltio 
corporcdclccdendbus , ll h^res monaHcrium ingre> 
diatur.Minorprobatur.lfta vcrba,li dcccllcric lincfi- 
lijs,nu intclltgnncur dc lc^icimis cicum.lcd cuaro dc 
naturalibus, prout cxprdscproltacurinLiiddcdmii^ 
fum.fl.dccond. & dcmon.inLliitaquis.$.) ff.dclcg.j. 
in L li vir, & in Lcii vir. iTdc cond.& dcmon.ltcm noii 
intclligucur de nacuraltbus cancum,quia fili j Qatan- 
lcstancumnon faciuntddiccrcdittamconditioncin 
liibHitucionis, lahcm quando tdlator vcl hzrcs fuif' 
fct pcrfbna honcib: vitx. Lex fado. li quis rogatus. 
ftlad Trcb.ctim ibi notacis,& maximc pcr Bar.in l.ge- 
ner.aliccr.fcum autem. Cdc inllit.& lubllic. fub con- 
dicfacl cx illisapparccquod fub ilLicondicione,li li* 
ne libcris dcccllcric , iUa vcrba, lcgicimis & naturali- 
bus,iaciccuifunc 

Huicraiioni rcfpondctur ncgando quod cxprcA 
fio huius conditionis , ll dccdlcric ilnc filijs legicimis 
& naruraiibus,llc facla,prout cacitc indl, cum tiiona 
ftccium.quodinco tiitj ciuiiis habetur,fublhcurura 
exdudat, quandooncracusfuirltibcacondicione, fi 
fme (ilijs dcJclIcric d c. in prxfcncia. lccm quandoq; 
lihus non tcgicimus facit dcficcrc conditioncm , vt 
habecur in Lex fi^io. $. h quis rogacus. ft ad Trebcl). 
quod fccusclliin Iiacconditionc, lidcccllcrir lincfr* 
lijs lcgitimis & nacuralibas . & proptcrca hxc condi- 
tio no dt cxprci]a,prouc incrac & hinc dl qu6dgiof 
la&omncsinl.i;encralitct.$.j.C.dcinlhcuc&fuofli. 
dicunc, quod ii;c adicttio inulcum opcratur ad.rdlci 
dlioncra conditionis. 

Lcgc probatur pcr tcx.in f .fcd & hoc pr.Tfcnti-Au- 
thcn.dc lanclif cpilco. Huic ccxcui rdpondcrurnon- 
nuUis modis per Dodorcs.vcram vt cognofcamus 
vircutcm dicbi tcxcus , vidcndum dl, qu.T lic ratio il- 
liusdcdlionis, ex quainlpcClionc apporcbic rcfolu- 
rio & veritas huius conduiionis. Qujtjam igitur dixe 
runtracio icm dle. quiamonallcriiimlubeturloco 
hh|.d.c.in prxlcntia.I-l9C racio reproba(ur,quialimo 
naftcrium locofilij habererur, conditioilla, li Itneli- 
berisdccdlerir,dicercturdcfc»fba, non aucetn pro no 
fcripca . icd hocdiccrecft conrra illum tcxtum , cum 
ilL-t conditto inualida & pro non lcripca habeatut:cr- 
go dl ctiam concra illum tcxtum diccrc,quod ibi mo 
naftcrium loco fihj habcacur.qu.T racioconfirmatur, 
(]uia ibi iubctur quod monallcrium non cxcluilit 
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Aiiiinpiam caufamrnbftiruram , quam tamcn cxcli;- 
lcrct, li inunalUruim iubcretiir loco lilij , qiiiacon- 
ditio diceretur dcfro^a . &hincrilqii6d noncft ve- 
rumquodmonaitcriumlocofilij haocatur, Barto.in 
d.aurh.niliroi;ati.^ bi dicit in mundo non cllc lcgcm, 
qusvdit monaftcrium habcrilocofili),Bald.inl.ti- 
Iium.tTdc his, quilunt.iui, vcl alicni uir.vbi ilhid 
aflcrcntcs facuos appcllat.Saly. in .'luth. (i qua muhcr. 
Odc lacroian.ecclcJictt, quod h^rcincpria proccflic 
^communi crrorc. Barr. in l.liitaqui$.$ Hn. iTideleg. 
l.Io. And in c.dile«tko,dc pr.x-ben. Anro.in d.cin pr«- 
fcntix Ang.in c6r.So.Bar.in condj.Parmenlis. Calca. 
inconii.7.1 1 . & (i8.&Barbat.in cnnli. i j.vohim.|.& 
quod itacommunitcr tcncant Uoci:ores, tradicTira- 
qucLin l.li vnquam,in verbo,lurcrpcnthbcros,num. 
47.Cdcrcuocan.donat. 

Quidam vcro, (omillisalijs rationibus,quibus re- 
fpondct Ripa in d.l.cx rado.$.n quis rogatus, nu. 57. 
fr.adTrcbd.)dicunt ranoncmcllc, quiaraliscondi- 
do habctur pro non (cripta, quia aducriatur viix con 
tcmplatiux,qux mcUor cH.quam 3<^liux Autii.de 
inonac& cintirmitas , dcp^nit. & rcmiil. Lquifquis. 
C.deepilco.& clcri.&l.lancimus, laj. C. defacrolan. 
ccclc.nam timcns nc bona ipia habcrct rcllitucre pcr 
fidcicommiirura fubllituto , li dcccdcrct linc Ubcris, 
irapcllerctur ad carnalc mairimonium contrahcn- 
dura & rcmoucrctura voto rchi»ionis& callitatis: 
idconcimpcdiatur pcrhocvita contcmplatiua , lcx 
vohiitvtdi(^ conditio inualida & pro non (cripta 
habcamr, li taltsgrauatus monaftcriumingrcdiatur. 
&iicut rcijciturconditto,n non nuplcrit, quiadiftra 
bit (rrauatum a raatrimoniocarnah.l.Titiz li non nu 
pfciit.rtldccondit. & dcmonftrac. & Cdcindiiia vi-^ 
«.iuit.tollcnda, pcriotum.itactiamrcijcicur illacon- 
ditio, lidccellcrit lincHlijs lcgitimis& naiuralibus 
& cx eius corporcdcfccndcntibus, ncgrauatus i vira 
coiitcmplatiua impcdiatur . & pcr hac rarioncm con- 
cludunt antcdit^ Dodhiresquod monaftcrium etia 
inhoc caliilubftirurum excludit. quamopinionem 
vltra citatos tcnci ccum Ang. in difput incip.nobilis 
quidam.& Lap.a11cg. i t^.Harc ratio rcprobarur i to* 
nciinbuscontranam opinioncm, quiaqui vultingrc 
di rchgioncm,cum fpiritu Dei ducatur, non rctrani- 
tur i rcligionc proptcr pcnhtionem bonorum, cum 
iningrellii lirrcnunciaturus mundo& pompis cius, 
q uia facict votum paupcrtatis & obcdicn tix. cap.vi- 
clua. 2o.q.|.& cad monaftcrium, dc ftatu rcg.& li di- 
xcris quod fi ha-c conllderatio ellet vera,dcftruerctut 
illacoramunislententia, qu;r habcr, quod ftaturum 
diiponcns, quod ingrcdicns monallcrium nonfuc- 
cedar, nnn valccquia 6 rcpcUcrctur a fuccc(lionc, de 
facili poflctab ingrcllu rciigionisdiftrahi, &ficc(I(:t 
impcdimentum vitxcontcplatiux, (cribcntcs coiter 
i n I. (1. Cde pa(lt& Soa- i n coli. 1 4 1 .coL i.. ver( . Iccuda 
cfl opLiiio.nam H verfi cllct, quod zdo rdigionis non 
rctrahcrcturabcapropccrqu^cunq; commoda; vti- 
tjoc diccndum ciIct,quod valcre dcbcrcr dichim fta 
tutum,(anquam nun iin(>cdiciuu vitxcontcpUtiuar, 
&tiividemus corij up[)ohtum, quod didaratioeft 
iUa, quximpcditneditlum ftatutu valcat. Itcmfta^ 
cutom excludcns pcr(bnas ccclcliallicas a bcncfidjs 
omnium ftatucorum dcbccct valere,li antcdidacoo' 
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fidcratio cllLt veni,quod tamcn cft falfum, vrpcrSo- 
cijn d.ccli.14 i.col. f.in prin. vcrf fed polico.qoiarc- 
(pddccur , quod id quod difponicur in di«ilis ftacutis^ 
cftrationcdefi:duspotclbfis laicorum, quinopoi- 
funt ftarucrc in prxiudicium ccclclix , auth.cal]a. C. 
dc (acro(an.ccde.& c.ccclclia Sandtr Martx , dccon- 
ftitut.& li dcnuodi\'cris,qu6d li grauatusin monafto 
riobona omniaddxrrat lccum,alacriori animo in- 
grcdictur: &non dcfcrendo fecum didti bona,ali« 
quali ter timidus lict, & rcfrenetur libcrras ingrcdic- 
di, cum ingredicntcscum bonis dc facili rccipiiitur, 
honoranrur &rcuercnmr,quorum contrariura vi- 
dcmus , qui parum , vd nihil aftcrunt . Rdpondetur 
duobus modi$,&primo:iftcqui ingrcditurmonafte 
rium rcnunciatomnibusbonis, & vouct perpctuam 
paupcratcm.c.cumad monaftcrium, dcvira&hone- 
ftatcclcrico.&licpropriaa fcabdicat.d igtturpro- 
pccrorania quzhabcr, & quz in poftcrum habcre 
poftct, non (eretrahitivitacontcpiaciua, quopat^o 
aut qua rcali rationc volumtis dicerc quod harccon- 
ditio rcijciarurcxco quia cftcaula impediriua vicx 
contcmplatiux , & tanto magis quia illa cotlitio poft 
mortcm monachi locum habcbit , adcoqu6d bonis 
ilhsmonartcrium potcft durantcvita monachi Irui, 
ccrtc non poceftconiidcrari raciobonx &cx haccon 
fiderationcconftar, rationem didi $. non edeiftam, 
quod vcrum eirc probarur ex pluribus, & primo, 

3uia h,TC ratio non fpccilicacur in co ccxtu , & ratio 
liusdeciiionisnoncftvn», fcdplurcs afTcruntur: er 
go ab hac ratione nc impcdiatur vira conrcmplati- 
ua , no potcftargui iuxradochinam Boldi in Lquam- 
uisfimplicitcr. 6. delideicommilC&inl. maximuni 
vitium . C. dc liber. prxtcrir. vbi vulc quod quando 
plures rationcs cxcogitari poftunt, cunc ab vna ratio- 
nc non cft lidrum argucrcSccundo ifta ratio non po 
tcftcllir.quianoncllctgcncrahs: illa cnim ccnfctur 
ratio (inalis, quxinHuitin omncmcftcC^um: fcdil- 
la, qiix noninHuitin omncm efrcdhim fub difpoflrio 
neccnfcturratioimpulliua.BaLinLj.in^.coLfffoIu- 
ronjatrim.fcdhxcratio, neimjHthmcncum fitvicx 
contemplatiux non eft gcncralis,& non inHuit in om 
ncmefrcctum fubdifpoficionc: quia fi ponimusah- 
quam cllc ftcnlcm , vd oduagcnariam vd fpadonc, 
feu cunuchum,itaquodnonpo(ric habcrchberos, 
& lit oneratns lub ca condirionc , li dcccircrit finc li- 
bcris, & dcmum ingrcdiatur monaftcrium, f ubftitu- 
cusexdudcturpropter d.<i.fcd& hocprxfenri, qucxl 
cllc non dcbcrcr, cum in hoc cafu cclfct iUa ratio ira- 
pcdittuavitx contcmpLitiux,cum proptcr liberos, 
quoshabcrc non potdt,noncontrahct matrimonin 
carnalc crgo hxc raiio non cft finalis & fic gcncralis, 
quod dicerc cft incptilTimum, ergo incptifllmum cft: 
etiam diccrc hanc cfti; illius rcxtiu rationcm .Terti6 
& vltimo probatur. dicius $. fcd & hoc prxfcnti , cef- 
facquando cftiubftituta aliquapia caufa, vtinfine 
illius J.probatur.modo fic, fi didaratio cllct caula il- 
hus dcdfionis, pia caufa lubftimta cxdudcrcrur a mo 
nafterio, in quograuaciis ingrclTus fiiic rcligionem: 
quiaabfunum vidcrur, auod proprerparuumcom* 
modumpccuniariumpijloci, rctrahaturquis abin- 
grcllli monallcrijt&avicacontcmplatiiu, &fic inu 
ximo bono. fcd hoc dtccrc cft ablurdij,cum pia caufa 

fubftituu 
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iubfticara non ncludacur ^ monaflcrio : crgo abfur- 
dum cfl cttam diccrc, quod illa fucrit ratio dccillo- 
risiUius $. 

Secundo & vltimo rc(fX)ndcrur : nam dato & non 
concc(Ic,qu6d (upraditfla ratio rucric caufa illius dc- 
ciiioniSitamcquia tc(latorisintcntionon fuitad hoc 
ordinata nondcbct cfle in conndcrationc,quoi^ cx 
hoc a rcligionc rcmoucri poilit, ncc proptcr hoc con 
ditio libcrorum, dc qua loquitur d.$. fcd 8c hoc prx- 
lenti,rcijci dcbct.arg l.non omnc.de ftatu Ubcr. 
vchcnda.$.).ad lcg.Rhoddciadlu. omnis cnim diipo- 
(itio.pcrquamdaturmatcriadclinqucndi, tanquam 
contra bonos morcs , & contra piiblicam vriliratcm, 
non valct. Lconucnirc, dcpadt. docaI.l.iuri(gcntium. 
$.(i ob malcficium, dc padl. iundla l.ita vulncratus. ff. 
adlcg. Aquil.& camcn quando dirpofuio tcdatoris 
adhocnonordinatur, valct, quamuisaddclinqucn. 
dum quis ex ca inuitcrur,quod probatur hac conclu- 
iione. Filius legitimarus ^cit dcficcrc condtrionem 
fideicommiflTi rcltdli fubconditionc,(ldccc(Icrit(ine 
filijs lcgitimis Sc naiuraiibus, prou t communitcr c6- 
duditurinc.pcrvcncrabilem .quifilij (intlegitimi, 
cumconcordantibus,dcqtiibuspcr Alcx.in I.gcnera- 
Iitcr.$.cum autcm. Cdc inOitut. & fubAitut. & tame 
grauatus ad hoc vt cxcludat fidcicommidarium, inui 
taturad procrcanditm filioslpurios, filcgitimos & 
naruralcs non habcar,vcl habcrc non poflit, quod vti 

3ucnonpofcftfieri (incdclitflo. fcd hocnonattcn- 
itur,quiaintcntio tcdatoris non fuic ordinata ad 
hoc vt grauatus delinqucrcr, (ccundum Alcx.in con- 
£Li.in rc(poii(ioncad (cptimum fundamcntum, voL 
primo.pari ergo rationcin d.$.fcd<Sc hocprxfcnti, iU 
la ratio non c(\ attcndcnda, quando tcftacoris intcn- 
tionon Aiitordinataad hoc vt quts rctrahnnira vica 
concemplatiua.vnde cum in quxdione noftra illa c6- 
ditio,(i finc hbcris lcgitimis & natiirahbus dcccdcrir, 
non fiicritnppodta a cdlatorc,vtgrauatusrctrahatur 
ivitacontcmpiatiiia,tdco rcijci non dcbct. 

Vcra igiturdicli f. ratio, fccundumDoiflorcscfl', 
quiaquando tcAator (ublhtuic (hb conditionc, (i dc- 
ccderic (inelibcris, non apparet an teftacorcogitauc» 
ri t dc ingrcflii: Si idco fauorc rcligionis lcx prxlumic 
quod fi te Aator dc ingreifu monaftcri j cogitadet, ido 
voluinct dc monaifcrijs quod dc libcris.&idco in ta» 
Jicafu conditio diciturinualida& pro non (cripta, 
ideft inualida,hoc cft inefficax,& pro no fcripta:quia 
poftquiim lex intcrpretatur mcntcm tclbtoris , vt c-ft 
didum: illaconditio,proutfonat, cftpro no (cripta» 
cxquoextendituradcafum omidumfauorc mona- 
ftcri;.& cx hac ratione clicitur , qiiod diclus $. habtc 
locnm in dubio : fecus quando cofbit tcftatorcm vo- 
luiilcmonaftcrium excludcre, quia tunc didacon- 
ditiolibcrorum nonrcijcicur, &('ubftitutus indcfc- 
(kixm Iibcrorum admitticur. nam monafterium non 
admittitur conrra voluntatcm tcftatoris , & tcQator 
potcft cxprefse prohibere, ne appcllationc filiorum 
inteIhgaturdcmonafteho,prour concludunc Bald. 
inLfi itaquis. f.is, cui. fi.dclcga.i.Paii.dcCaiCroin 
d.auth.nifi, & in i.Dco nobis. num.4. C de cpiico. & 
cleAc.Dec.in dx.tn prxfencia, fub num.^S. Alciatan 
LGalIus.$.&qtiid(i tant(im,num.7.(f dclibcr.&poft- 
|uinUlipamd.Lcxfado. $.liquis rogatus, num.jp. 



fr..-id TrcbcL BaLin conii. 1 9<?.num. i . lib.j. & in coi». 
fiL+oy.num.i ^.eod.voLj. Ang.incon(i.8o. numci. 
Dccinconii.4i6.num.i.in con(i. 419. num.4.&in 
confi. 1 j 9.num. ^ .Parif.in conii.Stf.ntim.y 6. Aymoii 
Crauctta in conli. 5 1. iub num. t . Pcdcm. Dccii. 1 16. 
nu.14.vbi hancedccommunem conclulioncm afiir- 
mat, Alcxand.inconii. I n.num. i ^.volum. i.&ibi 
auchor in addi tionibus.& Corn .i n d.au t h.ni fi rogati. 

Hinc infcrtur, noncdevcram illa>nopinioncm, 
quffchabccquodfilia.cnipatcrrcIiquiriTiillc.^i nu- 
pfcric, &ccntHm (i mon.iltcrium ingrcdurur,quod 
poffic pccerc millcii monaftcriu fiicric ingreila. H«c 
cnim opinio non cft vcra,vr patec cx antcdi(^is, &c6 
tra cam tencnt Bal. in d.auth. niii rogati , in finc , vbi 
didcquodnaturaIi$.Tquitas& communis obferuaa 
cia eft pro ifta partc, & ibi Pau.de Caftro , vbi dicirc^ 
ita communif cr ccnctur , & ica fiiit fcruatu dc fiido . 
BaLPau.dc Caftro, & Fulg.in LDco nobis.Cdc cpifc 
&cleric vbi Baldusdicit, qu6dita de confuctudtne 
obfcruatur. Pau.dc Caitro in LTiti.r li nupicrit. ffdc 
conrlic.&dcmonft. vbi dicit ita communitcr tencri. 
ImolainLLucius, coLfin. Il'.dc harrcd.inftic. vbtdicic 
liai-c opinionem .Tquiorcm& communcm, Pct.de 
Anclu.in rcgula,ncmo potcft, dc rcg.iur.in 6.Raph. 
Cum.in l.ii ita quis. $.is cui. (f.dc lcg.i. laco.dc Bcuu- 
fu in d.$.fcd & hoc prxfcnci.Ioan.Crot.in l.ncmo po- 
tcft,col.; i .iTdclcg.j. Bnin.in trai5^. quod ftant. mafi:. 
in 9,artic.in i.q.col.^&('eq.GuaLcaut.64.dclcg.BaL 
inconl'1.8 i.lib. j . Fulg. inconliLj vbi dicit , ab ifta 
opmionc noncllc reccdcndum, quatn confuctudo 
approbauit. Alcx.in coli.98.vol.4.L)cci.in dc.in pra» 
(cntia,& in conii.4 1 ^.coLi.vbididtiA.im vcriorcm» 
& magis communcm opinioncm. laf in conii.4 ; .vo- 
lum. j. Fcrnandus Vaiquius in tratt. dc iucccfl.crcat. 
Iib. ^$.1 1 .fub num. 1 7 6.Salyc.& Corn.in d.aui li.nifi 
rogati , Didac.in tratft. v-ariar. rcfolu. cap. dccimono 
no.hb./.& Ruin.in conli.pS. num. 1 9.cum (cq. voL 1. 

Exlupradida rationciora pra:(i:ns quxftio rcdu- 
dcurinhoc, .inproptcrdiAam conditioncm, fide- 
ccflcrit (inc filijslcgittmis&naturalibus, &exciu* 
corporc dciccndcntibus, conftec tcftatorcm voluide 
monaftcrium cxcUidcrc? & cgo tcnco quod lic, quod 
probohac conlidcratione.exiftisverbis tcftacorem 
voluidccoUigitur, (ubftitutum non poilc cxcludi nifi 
ifilijshzrcdis tnftituci& graiuti,qui tameniincl^ 
gitimi&naturales &excius corporc dclccndcntcs, 
adeoquod voluit (ubllitutum no ciiecxcludcndura 
k filijs iegitimis tantum. modo (ic : aut vis quod mo- 
naftcrium locofilij habcatur,aucnon. (i primo caftt 
loqucris, &tunccxdi<flis vcrbis conftat tcftatorcm 
falcem in gencrc cogi tailc: dc i ngrcdii rcUgion is,& 6c 
quod fidcicommidum pcringrcirum rcligionis pa- 
rificari potcrar,crgo talis volutas dcbct (ulKccrc.arg. 
LquimiUrari.f!ldeceftam.mihr.namvti per didlaver» 
ba ccnicntur cxclufi filij adoptiui, ita criam ccnfctur 
exduium monaftcrium: nam aut tciUtor non erac 
Dodor,& iic iura nc(cicba^,& tunc iicut cxcluiit odo 
pciuos pcr diiita vcrba , ita cciam cxcluiidct monafte* 
rium, (1 de eo cogitadcc, hoc eft (i (ciuidi^t quM mo- 
naftcrium loco filij liaberctur, cum cx vcrbisconftct 
apcrtidimc teftatorem nollcfubftiturii poilcrcscliidt 
oiiiafilijs l^itimis& nacuralibus,& iic pcrvcrba 
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iiaruralia 8i aon ciuilia conHitioncm iubiiicucioiii 
«ppofuic: Sc vbicunquc ccllator vtirur vcrbis nacura- 
libus in conditionc zppoCitii, non fuffkit illam concii 
lionem ciuilitcr adimplerd-Statius rlorus,|.Cornc- 
lio fiflici. tf dciurc liici.i.cuim>atcr.$.li£raliratcm.£ 
dc lcg.2.& 1. cx ca.$.inrulam.ftdc vcrb.ohligacxon(lir 
tioenimadimplcridcbctin formalpeciHca. l.qui hx 
redij&l.M^uius. ftijccon(lit.&clcinon. AuttclUtor 
rracr>octor,fcuiurafcicbat: &tunc dic^a verba non 
potuitdiccrc propccradoptiuos.cum (cicbat iliosno 
cxcludcrc fubftitutum.crgo ne fupcrtf ucappolita ccn 
fcantur,condudcndum cltappoiKafuillcadcxdulio 
ncm monallcrii.Sifccundocafu loqiicris,idcl^(]uia 
nionallcrium loco filij non liabccur, & tunc idcm eft 
eoncludcdum: Sc ratio cll, quia pcr ifta wrba couiUt 
apcrtilTimc tcftarorcm vcllc fublbtutum cvdudcn- 
du cllc a Hlijs lcgitiinis & naturalibus, & cx cius cor- 
porc dclccndcntibus. & non abalijs pcrfonisqwc/oc 
laualtasfubditutumcxclufillcnt, vt cll: monailcriu , 
& lic vcl in fpccic cogitauit dc monaftcno , vd in gc- 
]Kic,quod(uflidr, ar^.i qutmilitari.fi^dcmilit.tdla. 
&iIdi.\crisquod fublbtutuscxdutiitur, quandocon 
flat in fpccie tcftatotem cogitallc dc ingrcllu in mo- 
oailefium: fecus quando in gcncrccogiuuit, prouc 
prxfupponimus mcafu oollro: nam tuncmonarte- 
rium pcr fubllicutum fto cxcludicur, vt probari vide- 
(ur in d.$.fed & hoc prarfcnti, aim iic tnduccndo . Ibi 
habctur quod quando fubftitutio fiicla eft liib condi 
tionelibcrorum, tuncdidb conditiodicitucinuaii- 
da, & habctur pro non fcripta, fi iutresgraiucus rdi- 
gioncm ingrcdiatur. modolic, proptcr didamcon- 
diiionem conftat tcftatorcm vcllc lublhtutum non 
ellc exciudcndum pr^tcrqturo i libens hircdis,crgo 
cum monafterium non liabcatur loco libcrorum, fal 
tcm conftat tcftatorcm in gcncre cogitaftc dc cxdu- 
lioncmonaftcrii,cumprftecquam ihbcris gcncra- 
litcr ordinctur fubftitutum non clTc excludcnduin 
a {idcicommilIij.Huicconfidcrationi cgo refpondco: 
cogitatio in gcnac fiifticit, quando litordinatio 4 tc- 
ftatorccoanimo, vtomnino comodo cffcclumfor- 
tiatur, vt cft in d.Lqui iurcmilitari. fcd in calu noftro 
conftatdc animo tdUtoris cx vcrbis, quod fubftiru- 
tusadmittatur, ii hircjgrauatusdcccllirnt lincfilijs 
lci^timis Sc naturalibus & cx cius corporc dclccndcn 
ubus,&qu6dnonadmit(acur fiiixres cura diclisfi- 
li)s dccodar, adcoquod h^rcs linc filijs lcgitimis & na 
turaUbus deccdctis facit locum fublHtuto & cxdudit 
omneSalias perfonas , qux ad dic^am hzreditatcm 
aliquo iurc poruiHcnt admirti . qux exclufio eft cx in- 
tcnuoncteftatoris.qujrcxdictis vcrbis coltigituncr- 
go cum monafterium connumcrctui inter pccfonas 
cxclulas, de eoinca gcncraU cxdulione gcncraliter 
teftatorcogitauit.qui ratioccllat, quando lubftiiu- 
ttoconccprafuic fub ilUuncum conditionc, lilinc 
libcrisdcccll«;rit:namcumillud vcrbum, libcris, gc- 
ncrahtcrlit probrum, poreftintciiigi defilijs lcgiii- 
mis Sc naturalibus, dc fihjs naturalibus , dc fihjs lcgi- 
iima(is,nec nodc filijs legitunis tantum. Si cum rao- 
naftcnum loco fiiijicgitimi untum liabcatur, vt in- 
fradcmdftrabo, fauorercligionis pnfuraitlac, cum 
tcftator tacitc commifcntvoluntatcm fuam iurisin- 
tetprcucioni, quod li tcftator dc monallcrio cogiiat- 
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fct,difpoIiiilIcr,prouidc hbcrii: &ideo fubthttlnu 
excludicur.&quodinonaftcrium loco fiUi habcatuft 
tcncnt glolI& iiaid.iaauth.n qua mulier.. Cde lacror 
fan.ccclc. gIof& Bai in auth.niii rogati.Cad Trcl>cll, 
Spccul.in rit.dc emphyr. $.nuncaliqua. Ikr.in 1. harre- 
dibus.$.;.ft'.3d TrebeL Bald.in cap.i.de milire Tafailo» 
qui arma bcli.dcp.in princi. &:ibi Aiuarorus, Htld. 
in conlL if}. calus calis. Ub. 3 . &: in conlL 4 2. (S. Uipcr 
puncl:o.lib.4. Anchar. in confi. i6f.3£ia coniiL^io. 
Iraoia i n d. c.i n prarfcn t ia. A n g. in conil 8 o. Fu I g<i i. 10 
conlL j & Fernandus Vaiquius in trada. dc lucccli 
cccat. Ub. 5.^.1 1 . nu. 1 66. vbi ait hanc veriorcm Sc rcr 
ccptiorem opinioncm, qux probatur in d. c inpci- 
fcncia, liracduIUrusconlidcrcrur. cft bencvcrum^qr 
in d.$/cd & hoc prxfenti, non cft illa catio iilius deci«- 
fioms,prout fupradcrnonftrauiraus.&cum plures r« 
uoncspro didhidcdlioncadducantur, no potcftfiew 
rifundamcnruminaUqua rat ione , iaxu doCiri nait) 
Baldi inl.ouamuislimplicicer.Cdefidcic &inLmai 
jumum viciutTi.Cdc Ub. prxtcrit. Si ideo didus §. ci 
loquatur qii fubfto fa^a fiiitiubooditionrlibcrorii 
limpUritcr.noeftcxccdcndus, qii fubrt6formata<uil2x 
fub cacoditionc, fi deccirccir ftnc fiUjs lcgitimisdUtt 
curaiibus&cxeius cocporcdeicendenribns, quiadir 
fpofitiodicii $.eftexorbitans, cum fitcontradilpoii. 
cioncm Lfidcicomilliim . ff, de condi t. & dcraonihraiv 
&Lfi itaquis.$Js cui.ftdeleg.a.&ideo non cft cxtcn- 
4icnda.Lius fingulare, & l.quod ycto conrraJJidc lcgi 
bus.& exprxdidis ego concurro cum hacopiniunc^ 

auam tencnt Hofticn. &Ioan. Aiidr.in cRainutiusi 
e tcltam.&Ioan.And. in addicad Spccu.inrir.dc fta 
tumonach. in lirrera m, in prin. laco. dc Bdu. in d.^ 
fed & iioc prxienci, BaLin Lii quis pofthu. in princ^ 
dcUber.&pofthum.inLDeonobis.Cdcepiic.&dcr, 
in Lfi ita quis.$.fin. H.dc lcg. 1. HzLSc Imoia, qui hanc 
partem dicit magis benignam in 1. Lucius . ff. dc bxrt 
inftitucn.Butrig.Fulg.Dal. Corn.& Salycqui hancdi>> 
dt communcm fcntcntiam in anrh. nili rogati. Cad 
Ttcbel.Alcx.in d.!i.&quid li untum,nu.7. Tiraquci 
in d.Lli vnquam,in vcrbo, hbertis, num.<;. Alcxan.in 
Confi.i.nura.i 8.^*0!.). Ang.inconlL8o.num.i. Fulg. 
in coniL jf.nnm. i.& ^lder.in coniLi. rit.qui fili) 
iint legitimL Corn.in confi.i 5 }. nu.4-voL4.Caica.i1> 
confi.tj j.numct.Grat. inconfiLi 1 i.num.5C.hb.i» 
SocLiun.in confi.^ j .nu. 1 1 .Ub. ) J>^at ra in confi.(>oa. 
num.^Jib. ^.Bero. in confi. 1 07. nu. 3 j .iib.i. Pcdcnk 
Deciil I i6.au.14. Bocr. dccif. j 54- num.6.& Femaik 
Vafq.in tradl.de fiicccreat. Ub.5. $.1 1. nu. 1 67 .& hcc 
«ft magiscoisopinio, prout Gra.BaL&Pcdem.dicuu 
Htc". hacrdolutionc dcciditur tertius caliis&vl- 
z6 timus , j qui cft quando teftator fubftituuoncm iub 
hac conditioncfccit, fi dcccllcrit finc filijs ex iiio cor- 
porenaris,adiidcn$,vt in familiardinqucretur&c6- 
linruareruc: quxconfcruatio fieri non pollct, fi penes 
inoiufterium mancrct,& idco tuncmonafterium cx- 
cluditur, Dec. iii coniL z ^p.Ripa in d.$. li quis roga- 
tus,num.40.& Fcrnan.Vaiq.in crad. dc i'uccdl.crcae> 
lib.;.$.zi.num.i69. 
17 Circa quintum qu.rfirum, f an illa vcTb.i,fi finc 6- 
hjs, fcuUbcrisdccellirrir, eriaminnaruralibus vcnfi- 
cctur; cx mcntc Doc^orum relolucndura cft iftud 
<)uxiltum,trcs confidaando cafus. 

Primoii 
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Primus cft,<jiundo dida condicionon cftatprcf- 
(aiccllatorc, lcdtacit^ rubintclligttur virtureLcum 
auu$. fl.clc condir.& dcmonlL &Ixum acutifTimi. C 
dc fjcicicommill. 6c tunc dubiiatur , an hii; naturalcs 
rnbftitutum cxcludanr. & in hoc cafu duz funt prin' 
eipalcs Dotterum opinioncs : Quarum priina cft , q> 
£lij naturalcr non cxdudunc (ublUtutum.quam opi* 
nioncm tcnent glol. in vcrbo , Hne iuHa fobole , Per. 
Rayne.dc Forli.FranciC dc Rampon. BaL Ang.Salyc, 
Nicol. dc NcapIaf&rPau. dc Callro in L gcncralitcr. 
4.'cum autcm. C. dc mditur. & fubAitut. fub condir. 
ftd.gLSaly.Pau.de Ca(lro,Cuma. RaYn.dc Forli. Ni- 
coLde Ncap. Ioan.dc ImoLi, vbi dicit idam ciTc com- 
inuncm&:vehoremopinioncm.Alcxan.& Ripa, vbi 
hancdlecommuncm opinioncmaAirmat,in Lcx fii- 
€ko.§.C\ quis rogatus.ff.ad TrcbcL Bald.iSc Pau. de Ca- 
ftro in d.l.cum acutillimi.C.dc fidcicommilL Soci.ia 
d.Lcuroauii$. Arct. ind.c.in prxicntia, dcprobario. 
Ruin.in coniiL 1 1 i.num. j.volum. i .& hscc cft magit 
communis opinio , vt tradic Dec. in dxAti przfentia, 
numcro jy.qui mouentur 
xi Pcr tcx.in d. <j.aim autcm, t vbi tcxtus loquitur in 
conditionc racitc k tcge fubintcllcC^, &nacnralts ta- 
tum iilius fuit inftirutus, & camcn filij narurales non 
CTcludunt fiibftitutum, vc probatnr ibiinill ipfi liberi 
finc iufta iobolc dcccllcrint . Huic tcxcui contrariam 
opinioncm tcncntcs, rcfpondcnt,ip(um in contranii 
retorqucndo: ibi enim habcturquud h filius natura- 
liscumiullafobolcdcccdat, (ubihturus cxduditur: 
fcd filius naturalis dicirur iufta fobolcs iurc naturali 
infpcdo, quiaconcubinatusnon cftprohibitus dciu 
re naturali, nam eoiurcomnes lcgitiini nafccban- 
nir.f liccar,Auth.quibus mod.natural.c(Hciant.lcgir. 
nam lcgcciuih ulis coituscftimprobatus , iccuduin 
opin.guUar.&communcm in Linconcubinacu.lflde 
concubin. & pcr BaLin authcn.irem licet. Cdc namr. 
liber. & Canoniftar in c. lator , extra qui fili| (int lcgi- 
tinni. crgo fiUus naturalis (ubftiturum cxcludit. Con- 
lirmatur hxc rcfponiio cx mcnte Decij . dit^s cnim 
^.cumautcm • vcnitamphatiucad iusantiquum, vt 
quoddiciturind.l cum aiius, dcfilijs lc^itimis&na 
turalibusgrauatis , habcat ctiain lucum in naturah- 
bustantum: modofic, fi illavcrba, finciuftafobolc, 
intclligetcntur defihjs legitimis & namralibus, (c- 
querctur quod didus $. rcfthngctct tcx. in d. l.cx (a- 
Ao.$.fi quis rogatus, vbi naturalis fubftitucum ezclu- 
dit , diimmodo tcftator non fit in dignitatc conftitu» 
tus. fcd hoc diccrc cft in pnmis abfurdum, cum indu 
6hiad augumcnciim non dcbcant opcrari diminu* 
tioncm.Licgarainutihtcr. ff. dclcg.j. itemcft contra 
intentioncm ilUustcxtus. crgo ablurdum cftctiain 
intclligere illa vcrba , finc iu(U (obolc , in fili js legiti- 
mis & naturahbm lancum.ncigicur talc ablurdum 
fcquatur, dida vcrba intdhgenda funt (ccundu fub- 
ie<^am matcriam, St fic fccundum iuraanriqua,quo 
iure nati cx damnato coitu ac etiam hodic iniufta (o- 
boles dicuniur.Lquicontra,&aurhcn.inccftas.C.de 
inccft.nupc.ac filij naturalcs iufta (obolcs dicebantur: 
namiufta, didtur lct;itima.L5.5i. dcillo.ff.profoc.& 
L (ivxor, in princ.ft.de adutccr.& natur.ilcs filij in 
exdud^do funftitutum dicuntur lcgicimi , d.i.li quis 
rogatus.FircrcfponfioUcet fit fubcilis,tamcn noa 
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conucnithterc,quiaibi iuftarobolcs inrcHigicurde 
fitijslcgirimis&naturalibus, cumponatura()(h(Ier€ 
tiam naiuniliu : nam rcxms ilic vuit quod iliud quod 
cftftatutumin fihjs lcgicimis& natundibus graua- 
tis,vtineisfubintcliigarurillacondin'oi fi fineuberis 
dcccllcrint, idcradatuiturinfilijsnamralibus, vtia 
eis ctiamdi£la tad ca condi cio fubi nccll Igamr, idcft (t 
(ine fili)s lcgitimis & naruralibus dcccilcrint.&^ 
hoc fit veru , apparct jxrr vcrba formAha tcxtus, dum 
dicit,& no ahtcr iub(iituhonc locum accipicnre, niU 
ip(i Itbcri, fine iufta (obole dccederint , vt quod inter 
iuftoshberosiancitumeft, hoc&innaturalcs filios 
cxtcndatur.Ecccquod luifci (bboles,ponitur ad diffe- 
rentiam naturaliumrcrgo illa verba, (i iine iufta (obo 
lc,non poftunt intclhgi in natis cx damnato coitu ran 
tum,fedctiamin naturahbus,&aim iufta foboledc- 
ccdcrc didtur, quando cum fihjs legitimis & natura- 
libusdeccdit. &hcctdidus$^(irampiiariuus. vtpar» 
tctin tcxtu ibi, hunianitaris inniim, & ibi in verbo, 
extendatur : tamcnampliatio &cxccnfio firad fihos 
naturales grauatos. vndccum ibi fai^ fit e.Ytcn(io in 
m.ucriacxorbitanti .id naruralesinftirutos &graiia- 
toi, non dcbet hcri cxtcnlio, quod (iibin tcliigatur c5 
diriodeillis namralibusad cxcludenduin ^ubftitu- 
tum , arg. noraroruni pcr glof. in c.conftitutioncm • 
dc reg.kb.6. ncc rcftringirurdidus f. fi quis rogatus, 
quia ille loquitnrin conditione exprdla appofitai 
tdlatore, atdiibus$.cumautcm,loquiturin tadta 
conditione illcgc (ubintcUc^. & rario diffcrentis 
cft,qui»quando lacira (iibintclligtturcondirio.runc 
(inaruralcslubfhrutumcxcludcrcnt, duoconcurre- 
tcntlpcci.ilia, vnumcdetquod omillum lubcrctuf 
pto cxprtllo, contra. L commodi^Tim^. (T. de liber. 8C 
pofthum.altcrum dlct, qu6d conditio fubintclle<5bi 
Ycrilicciurincafuimpropho, idcftin filijs naturah- 
bus, qtu non funt propric filij.L iJf.de excular. ruror. 
conrra.Lqui h.Tredi,&i.M9U)us.ftidccondi.&dcm5- 
ftrat. ne crgo duo concurranr (pecialia, contra. Lj.C. 
dcdot.prominio.diccndu cft in conditionc ilk t.-tcira 
naturalcs ndcxduderefubiViratii . qux ratio cclIHt in 
coditionccxprcfta, qcxprcftload hocvtaliquidope- 
rctur, &nen'uftracclcacura tdUtorcfacla. l.fi qn.(I; 
deleg.j. debct intdligi ec in filijs namrahb. & cii ifte 
tcxtus iudidotreo, optimcprobet hanc conclufio- 
ncm,cgo ab ca no audco diiccdcrc , quam ui s con tra- 
riim opinionem tencant Barto. & Ang. in d.$.fi quts 
rogatus,Cyii & Fulg.in d.$.cum autcm.Dcc.in d.Lge 
ncralitcr.coium.pcnuit.&ind.c.in prz('cnria.$ocijn 
conlLi 81. vbidicithancclTecommunem opinioD^ 
vol.i.& Corn.in d.^.oim autcm,coL5 .licct (ubdiitin 
dione.ncc obftant conim fundamenra. 

Primum,dum diccbanr, qu6d taciri &exprcnri eft 
cadcm virrus.l.cuiTi quid. ft.li ccrt.pct.&Ltriricum.(r. 
dc verb.oblig. & idco vti quando exprimirur ilLi con- 
dirio, fi finclibcrisdecdlcrit, filij naturalcs fubftitn- 
tum cxciudunr.d.$.fi quisTogatus. ita etiam eft ^uan 
do dida condirio tacit^ (tibintclligitur . quia rclpon» 
dccur , quod radri &cxprc(Ii non eft cadem virtus» 
quando tacitum non procedit (ecundum rcgulara ia 
riscommunis,vcprobatDcc. ind.Lcumquid, nn.f. 
Iremnonproccdir,quando tadrum introdudcari 
legcexprz(umpta mcnte tcftatoris, vtcoliigirur e> 

Barcolo 
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Birtolo in Utem quod Sabinus, in $.vncic idcmiUe 
hxrccUnflic. vbi BattoiusHicic, qiiod cacica voluntas 
tcllatoiis non opcracur idcm. quud cxprcllaad indu- 
ceaduro iusaccrdccndi.quodinducttucilegc, liccc 
cxprj-lunipca & tacita^xjluncatc tcdaioris, vcnota- 
cuc in Lli cx ccllaincnto. tT. dc vulg. Sc pupil. iccm non 
pcoccdic,quando diuerfa eft racioinccr taci(um& 
«prcilum, vttraduncDoClorcsind.l.cumquid. icd 
in calu nollro cacici condicio <bk: lubintcUctfla cfl: con 
tra r^ubm iuris communis , nam c(i cocra d.I.quod 
commcKiilTimc, Sicd incrodutVa alcgccx prilum- 
pcamcncc ccllatocis , ncc non diucrla cllracio inccr 
condicioncm cxpreilam Si cacium,vc fupradixiiergo 
non eil vcrum , quodin caTu nofho cxprcdi & tacici 
eadcm fic virtus. 

Itemnon obilacalterum (undamencu, dum B.irr. 
diccbac, quodconditioliberoruin iilct;c itibintclligi 
tur, tanquamiitdida i Ccflacorc. d.Ixumauus .ibi, 
(juodminus (cripcumquim didumfiicrat, inucni- 
tctuc.crgo vidcturidcm diccndum, llcut quando cx- 
primitur i tcdatorc. fcd quandu expcimitur a ccilaco 
re feruanda cil dilbndio dii^li $. d quis rogatus . crgo 
feruanda cft ctiam didla difti ncflio, quando cacicc a le 
ge rubincclIigitur.Ncc ubibic rcfponllo Alcxandri du 
dicebac , quod non (eqaicur, lcxrubincelligiccondt- 
tioncm cx prifumpca voKtntatc ccftacori$,crgo idcm 
«lcbcc ludicari , Hcuc dc illa qux exprimicurii ccllaco- 
rc, vc pacet in cacica pupillari, c|u.i: in exprella vulgori 
concinccur.nama lcgc fubincclligicur expcarfurnpca 
inencctclbcoris.Liamhcx:iure, inpcinc.vbiBar.ff.dc 
vuIg.&pupiL& tamen non cancum operacur licutex- 
prcllinon cnim cxcludic matrcm.ficut exprcl]a,pro- 
ut Dodlorcs communitcr tradunc in I,prccibu$.C.tIe 
impub. &alijs fubilicuc. quia rcfpondetur, quod illa 
raciu pupillaris no prxfumiiur didla i ceftatorc,pro- 
ut r aata condi tio, in d.Lcuro auus. &: llc voluntas tc- 
ftacocis incacadu pupillari magis venic i remocis, 
quamin cafu noliro. nam cacita pupiilaris dicicur 
ominaacdbitorctfcd cacitccx prcfumpta mcnce fub- 
intclIigitiir.actacitaiHa conditio liberorum pncfu- 
mimralcc»c,q>fueric cxprciraicelUtore, icdomiHa 
afcribcncc.&riccuro habcatur ac It fuilfct lcripta . 
l.quotics.$.;A ibi notacur.tf dc ii.Yrcd. in(liruen.non 
dincrcaconditionccxprclia, &:(icfucceditdifpofitio 
d.$cum quis rogactis.Huic fundamento,in quo con- 
fiftitcouvis huius opinionis, refpondecur : condicio 
liberorum (ubintcliigitura Icgccx tacita&prarfum- 

{3ta tcftatoris voluntaic, quarprzfumpta volunta5& 
^isiubincelligcncia fundacur in coicdlura pictacis, 
quxpicratisconicdura clicicur exco.vcl quia non 
ellvcriiimilc.patrcm.lidcncpoiibus cogitaucrit.ta- 
lcm fcciilc ('ubftitutionem, vt ad interpretationcm 
Papiniani dicit lurifconfuitus in d $.cum autcm. vcl 
qiua non cft ccnlcndum , quod volucrit alicnas luc- 
ccHioncsproprijs antcponere< namdfiliuai inftitu- 
tumprxtuIitfubrtituto,parirationeccnfcwr prxcu- 
hircomncm ciiis polUrK.itcm,vchoc inccrprctacur 
Impcracor in d.I cum acucilTimi . &idco cft, quod Icx 
prarfumic liancconditioncm adictJVam, licct illa lcri- 
ptanon rcpcriatur, vt habcturind.Lcumauus. velli 
conftarctilbm non fiiilTcadicdiam, vult quod Uabca 
turproadicdtaexco quia»vclIicctcogiuflct, camca 
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cx obliuionevelcriorcoTnii'ic,&ideononpr.Tfuroi 
cur voluilfe alienas (uccelConcs proprijs .mtcponcre. 
d.Ixuro acucilTimi. vel (i non cogicallcc, adhuc fubin- 
cclligicur,cx conicdura pictaris, quia dc ncpot ibus (1 
cogicaiIcc,non cft vcrilimilc calem (ccillc fubfticucio- 
nem, & ilc conlidcrando lcgcs in ifta maccria loquen 
ces, bxclcgisfubincclligcntiainhaccondtcionelibe- 
rorum (iindacacft in prxlumpca icftatoris voluntate 
rationc humanicacis & pictacis cx diucrfis cau(is> 
proutcx didis cauds cx cadcm racioncancc Papicu 
canfiderauic Vlpianus in lubfticucioncvn!g.iri , vcin 
Ui is qui duccnca. $. icem fi paccr. (Tdc rch. dub. & in 
pupilloripcr Sabinum,vc refcrcImpcracorinl.penuL 
C.acimpub.& alijs fublli. & idc clt in cacica pupilla- 
ri,prouc tradic Bar. in d. 1. lam hoc iurccum igitur fic 
dv^dccifio fundata in vcra prafumura tcftatoris vo 
lunutc, non pollumusdicercquoddt minus fcriptii 
quam didum , & idco hjbeacurditfla conditio pro 
(cripca, prourcftindLquoiic<>.$,j.(rdebxrcd.inftic 
<|uia dccifio didx lcgis proccdic, qoando exprefse c6 
ftat dc ccftatoris volunucc, quod fuccicdiclum,liccc 
afcribcnte fueritomiduiTi, namcunc acccndicur te-, 
ftacorisvolunus, &idco illud iifcribcncc omiflum. 
habctar profcripio. quod (ecuscft in caCu noftro, 
qoia non conftat exprelscdc teftatoris voluncate, fcd 
ea prxfumtcur i legc, & idco non habecur perindc ac . 
d (cripca c(Ict,cum dc caiudicandum (ir,proutdc u- 
cita&prxlumptavoluntacc, &non proucdccxproC^. 
(a, ciiminccr vnam &aliam ntdilTcrcncia, proucfu» 
pra dcmonftracum fuir, & nugiscfHcax dicicur vold . 
tasexprcl1aqu^cacita& prxlumpta, vtcxrcfpon- 
/ionc Alcxandri fupra rciataapparct.quxrclponfio', 
exanicilidla confidcracionc firmarcmancc, &com- 
probacur hac confidcracionc: Nam quando cxprcde, 
a ceftacorc nominacur iUa codicio, (1 (inc (ilijs dccc(Te 
ric , tunc lola fupcrcxiftcntia fiUorum iiifticif, ncc re>, 
quiritiir fcuncccllc cft, qu6d hxredcs cxiftanc, prout 
prob3rurinL(iIius(amilias.$.cumquis.(Edcicg.j.qu{ 
coiicluliononhabcclocumin ucitacondicionc,qu; 
alcgcfubinceiligicur; namtuncadhoc vcEIi) fubfti- 
tutum excludant , necel1ccft,qu6d hxrcdes cxiftant , 
Cuman.in d.$. cum quis. Alberi.<ic Rofa.ind.$.cum 
aucem-Soci,in d.Lcum auus, coL j j . & Ruin.in coniu 
I IX. num.4. voLj.quamopinioncmfequiturcciam 
AntoniusGabriel.inruis communibusopinionibiu, 
in hb.^on cic. dc (idcicommilli condu. i. num.7 i.. 8c 
7 } . & mihi vidccur vcra concIuHo : quia quando dUj 
tacitc (ubintciligunturalcgc, fubintcUiguncur tan- 
tumnccxcludancura fucccllione bonorum fuorum 
afccndentiumabcxtranco,& ne vidcrccurauus fuit 
propri)s (ucccllionibus exrrancos anccponcre. d. L cu 
acuciflimi. (cd quando non Cucccdunc, (cu oliqua ra- 
tionc fucccdcrc non poirunr.ccllat hf c ratio: crgo cef 
iarcdcbet illius u*xtu$dccilio,ar^.Ladigcrc. $.quam- 
uis.Cdciurc patronAc-cum ccliancc,cxtra deappcL 
quxconclulio confirinaturhacalia rationc: tic^tfi- 
lius cciam iion h.i*res faciac dcficcrc condicionem & 
iubfticucum cxcluiiac ci $. cum quis rogatus.tamc id 
proccdit, quandoiilius poterat (ucccdcrc, fedexclu- 
ditur volritacc fu3,vcl voluntate tcftatoris: fccus quaa 
docxcluditura icgccx aliacauft, nam tuncnon (acc 
rccdciicercc6ditioncm,Bar.incL$.cumquis rogatuf« 
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ted filius nanir.-ilis non pKsicfl clTc Uxtcs, quij cxcludt 
tur ilcgc, auth.licct. Cdcnatur.Iibcr.crga nori Facic 
dcficerecondiiioncm > & conlcqucnrer iubflitucum 
non cxcludir. 

Supradi(ftaconclunodcclaraturpcr Dar. non pro> 
cedcrc, quando in olia partc icitamcnti rcllacor nicn 
tionem fccidctdcnaturalibus^na cuncnaruralcsfub- 
(titunmi cxdudunt.qui Bar.in d.fli quis rogatu$,mo 
uecurar|;.l.qui Hliab.inprin.fi.dclcg.;.&Lcu patcr.f. 
ro^o.ff.dclcg.i.Hxcdcclaratio cftcontra tcx. in d.$. 
oimautem. vbinaturalcsfucruntinflituti &graua> 
ti,& Cic (uit iada mcntio de naturalibus tn teflamen. 
to,&t3mcn naturalcs fubllitutum non cxdudunt. 
Barrolus faUiatur pluribus modis: Sc omidls nonnul. 
lis.qux- a Dodorious rcijduntur, faluatur primo , 
proccdatciusdi(Qum, quando tc/laror honorauith- 
lios naturalcs.quos volumus cxcludcrc (iibihcurum: 
trxtusautcmind.$.cumautcm,!oquitur quando te- 
ftator honorauit filium naturalem grauatum de rdU 
tncdo fubftituto . Secundo &c vltimo modo faluatur, 
ncius di<^um proccdat ,quando inalia parccfaCbi 
fucritmentio denaturalibus nafcituriscx grauato, 
quod quidem non fuit incafud.^.cum autcm. nam 
ibi facbi fuit mcntio de ipiis naturahbus eraiiatis, &: 
lianc credo fuilTc mcntcm Bartoli, cum illud dixerit, 
«rg.d.l.qui filiabus, vbi non fuitfatis faccrc mcntio- 
nrm dc lilijs, fedopus crat,qu6d ficret mcntio de 
poHhumis nafcituris. 

Secundiiscafus prindpalisefl, quando compen» 
diofafublhtutio fa^bfuititclhtorc fubilla condi- 
tioneexprclTa,quandocunquc finc libcrisdecellenr. 
&loquimur in natnralibus in fcruituteconccptis . & 
pro rclblurionc huins cafus , duo ex m^tc Dodorum 
Confidcrandi funr cafus, &primus ell , quando natu- 
fales fili) fucruntcuccpti in figuraniatrimonij,quod 
eftquandomatrimoniuin fuitcontra^^m inter lcr- 
uo$, vcl intcrlibcrum &fcruum, inrcr quosdciurc 
ciuilimatrimonium non contrahitur, fcd dciureca- 
ttonico (ccus cll,vt cxtra dc coniu.fcr.pcr tofum.& tn 
hoccafiicomuniscll coclullo, nacuraJcmtilium lub- 
flituiumcxcludcrcquam tenent Cyn.Bart.An^.Alc- 
Un.Ripa, &alij communitcr in d.Lcx fa<flo.f li quis 
rogatus.fr.ad TrcbcU. & Abb.in c.in przfcniia, cxrra 

probatio. & ratio eft, quia hi tantum fubltitucum 
exdudunt, qui exrcllamcnto vclab inteftato fucce- 
dcrc polIunt,gloi. inl. filuisfamilias.$.cumqui$.tr. 
<leIega.primo.fednaturalcsfihiin figura matnmo- 
nijconccpii cx tcllamcnto &abinteltato fuccedcro 
poinintmatri & patri, Inllitut.de fcruili cognat.in 

Ertncip. crgo illi fubftitutum excludunt. & probatur 
xc ctiam condullo in l.cum paicr.f volo,«&in l.Lu 
cius Titius. f fina. fidc lega. (ccundo , & in'dic^o $. Ii 
quisrogacus. 

Sccundus cafus cft,quandoillt filij naturalcs in 
fcruitute conccpti fucrunt extra figurain matrimo- 
nij, &inhoc cafu du.Tfunt opinioncs Do^orum; 
vna cft negatiua,qu6d illi fubllirutum non cxdudiir, 
quam tcnent Cyn. Bart. Ang. Alcxan. & alij commu- 
nitcr in d. $. fi quis rogarus , & cft communis opinio, 
ouxprobatur nacrationc: filijquinuUo modopol- 
wnt fucccdcfc ex tcftamento , icu ab intcllato , illam 
Conditionctp, 11 Cmc liberis decdlctinc ,dcficucnoa 
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fadunt, gl. ind.$.cumquis, &ibic6muniierD»i}o- 
rescam glollam lcquimtur: lcdiAiHltj in fcruitiicc 
concepri cxrra fijiiiram matrimonij, dicuntur fpu- 
r i j.l.cx libcra . C. dc iuis & lcgit. harrcd. & ideo non 
lunt filij nominandt.nccaliquu modo fucccdunt,an- 
ihcn.ex coinplcxu. C. dc inccll. nupt. &d.l.exlibera. 
crgo ifti non excludunt fubHitututn vocatum fubca 
c6ditionc, li linc libtns h.vrcs inlbtutus dcccllcnt,& 
diifiam condicioncm nullo pado dcficcre fadutu. 
Huic rationircfpondctur ,qu6dtex. indi(3o)i.cxli- 
l>cra, loquiturquandomatcr cratlibcra: cxquofc- 
quitur, qu(bd ipU ctiam li fuillct patrona lcrui pa. 
iris,non potuilicccum fuofcruo inatrimonium cd- 
trahcrc.l.li patrona.ff.dc riru nupt.Ltcrtia. C.todcm. 
crgo non potcratcllcconcubina lcrui : & idco lcqut- 
tur quod naciex patrona & fcruo dicumur fputij. 
at nosloquimurin fcruaconcubino, cum qua patro- 
nus potuillct matriinoniutn contrahcrc. L vxorcm , 
cum authen. iequen. C deincdhnupt. qnocalufilti 
naticx duibilcrua concubina & parrono, riratalcs 
&non fpuri|dtciintur,glol.inLfin.ff.dciurcdclibcr. 
& in authen. incellas. C. de incell. nupt. nam pairo- 
nus potclt habcrc fcruam & conatbinam.l.fin. C dc 
inanumifcrgo ilh naturalcs cxclndcre dcbcnt lub- 
(Htutum, proutprobaturindi(^lo$. li qnis rogatus, 
in d.l. Lucins Titius.$.fin.& in i\ii\o $.volo,qut in n>- 
turalibus filijs loquuntur. &pcr hancrcfponlloncro 
contrarium tcnct K.ipa in d. $. Ii quis rogatus , quan- 
do viddicct ilh nati & conccpti in fcraiciiie, nati fitC' 
nintcx lcruaconcubina, nam tiuiccxduduntfublU- 
tutum: qua npinioncm antccum lcquutus ftitt Abb. 
ind.c. inprzlcntia, &in tahcafu mihividctur vcra 
condufio, cumquapcrtranlco. 

Tcrtius& vltimus catuscft, quandoadfunc natu- 
ralcs nati ex liberis pcrlbnis , & in hoc cafu oinrila di- 
fputationc&condufiucprocedcndodicas ilios nata 
rales filios fubllitutum cxdudere, quain lcnicnnam 
rencntBar.Pau.dcCafb:o, Ang.Cyn.Alcxan. &Ripa 
in ditto $.fi quis rogatus. Bald. & alij Doilorcs com- 
inunitcr in diif^o $. cum autcm. loan. Andr. in c.Rai- 
ilutius, colum.(;.dc tcftamcn.t;lof Abb.Fclyn. & Dcc 
in d.c.in pr.rfcntia, Ang.in Lh«rcdibu$.$.Ttttus. fTad 
Trcbcllia.Galiau.in LCcnturio,numerb i i.ftdcvul- 
ga.&pupill.lubftitut.TiraqucL in tRv^delcg. con- 
mib. lib.j. numcro 4 j. Alcxan. in confiLp^. numcro 
primo, volumineprimo. Dcc. inconli.41 a. nurncro 
o^uo.Sodn.in conlilio i\ji. voluminc fccundo. 
Marian. Socin. inniorinconfi.t 54.num.5.voluni.i. 
Corn.in conli. 1 <>7.n(imcro voluin.j. &tn coalDio 
1 i.numcro i i.volum. 1. & in confiL i j i .numcro f. 
voluminc Caprain conli. i ^ 1. nuincro f.Sc Crot. 
in confilio ty.numcro i;. &h«:oftcommunisopt- 
nio, qu.-t probatur in dido |. fi qiiis rogatus. qui t cx- 
tusgencraliter loquitur, & non in fiho narur.ilicoQ- 
cepto in lcruirurc tanrum , proutDcci. in di<Aoa[i. 
in pr.r(enria, voicbar,vtomnibus rcd^ctcxium tlluin 
intucntibus patcbit. 
ip Supradiciaconclufiofpluribus modisHcclararar, 
&primo vtnon proccdatin hominccxillcntcmdi- 
gnitatc, nam tunc fididlushomo nobiiis nibllitu- 
iioncm fub ca conditionc concqicrir, fnbftitutuin 
noB excludet fihut n.aturalis, tc;i tcnuit Bart. Alcxao. 

Pau. 
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Pau.dcCaftro.Ripa.&alij Do^res comnmniccr 
indido f ii qiiisrogarus.Barto. Albcric.& Salvccr. 
in dido §. ciim autcm . Abb. & Dcci. in diCto capit. 
in prxfcntia. Alcxand.in conriliononaj^climoquar» 
to, voluminc primo, 6c in conlilio i ii. ^-olumi.. 
nc fccundo, & Socin. in confilio oif^uagcfiii^otcx» 
to , voluminc tcrtio . qux conclufio probarur in 
<lido $. li quis rogatus : Hzc conclulio ampliarur 
rtproccdat ctiam inhominc nobili nobilitatc fan* 
guinis, Barto. in diclo quis rogatus , & ibi Ripa , 
numero 1 6.quodprobacurargum.Lprim{.$. quam- 
uis, in verl! publice. ff. de vcnc. infpic. itcm proccdit 
(igrauatuscllcc vilispcrfona , rluntamcn tcftator fit 
nobihs , quia fucceditur tcHatori nongrauarc}. Lco 
hzrcdi. J.cum fi!iac.ff.dc%'ulg. &pupilL &ica ampliat 
ImoU, Sc Alcxan. in d.$. li quis rogatus,nuracro quar- 
ccance fincm . qua- conclulio comprobatur primo» 
pcr d.$.cum autcm,vbi fuicindicucus nacuralis filius, 
&camcn filij nacuralcs inUituti fubHirucum non cx« 
doduncergo atrenditur qualitas lefbitoris & non in- 
fhtuti . Sccundo comprobacur pcr tcx. in diilo $. (i 
quis rogatus, in vcrbts ill is, cx conditionc & dignita" 
tceius . qui fideicommilit . & ita cgo tcneo licct Ri- 
pa in diclo §.Ci quis rogatus, concrarium tcncar. Itcm 
proccdic in alio hominc viix honcllx fcu ulis condi- 
tionis, cui vcrilimiliccr verccuodia circt Ci fua cogna- 
tio,&fuadomusdcucnirccad talcsillcgirimos, Bat- 
to. Angc. Ripa, & alij communiccr in dii.\o $. fi quis 
rogatus, Salycet.in di^ $. cum aucctn. & Abb.in di- 
^ocap.in prsfentia. 

0 Hxc dcclaratio Umicarar pluribus modts, "fSt pri- 
JDO vt non procedat quando ccllacor nobtiis mencio^ 
ncmfcciirct dcfiii;s nacuralibus in aliqua parcc te- 
ftamcnci, vcrumhxcconclulio quomodo proccdae 
fupra dcclaraui. 

1 Sccundolimirarartvtnonproccdat, qiiando cc- 
Aator cllct naturalis , nam tunc aaturalcs fihj faciunt 
deficcrc conUicionem.etiam li tcHator fit in dignita- 
te.ita dcclarat Dcc. in d.c.in prxlcntia, fub numc.^j. 
in vcrfic. vltimo. qui moiictur f>cr tcx. in d. $. li quis 
rogams, in vcrbis iilis , cx conditionc cius , qui fidci. 
commifit. Huic tcxcui rclpondcturqiiod procedicin 
condicionc rellacoris ad cftc<!lum ncgaciuum ,noa 
autem ad eircdlum affirmatiuiim, cum co cafu natu- 
raiiscxfilio naturali grauato lubftiracum noncxciu- 
dac.vc probacurind.Si.cum aurcm.pcr qucm tcxttm\ 
concrahum tenet Ripa in d.$.(i quis rogatus , numc- 
ro I z. cum quo ego concurro . 

X Sccundo t principahs conciufio dcclaratixr non 
proccdcrcquandograuacus nonpollcc filios nacura- 
les habcrc linc raaximo pcccato & fcandaio, vc li cllirt 
grauaras dericus infacris ocdtnibuscondiracus, na 
tunc filij naturalcs fubftiracum nonexdudunt.fed 
condiciolibcrorum quando vcrificari poteftquoad 
ecdefiam , qux ioco filiorum legiiimorum lubccur , 
non habccur pro non adic^: led quando verificari 
non poteft, vtquiadi<ilumcllet, finc iibcriscx eius 
corpore procreandis , tunc habctur pro non adicdb . 
Hanc declarationem tencnt Barto. in L h.Trcdibus. $. 
Titius,nu.4.fl[adTrebeLSalycind.$.cumautcm.Ri- 
pa in di^o $. fi quis cogatus . Abb. & Dcci. in dii\Q 
cap.in prxicacia. 
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• Racio cft, quia quando vcrba non rcpugnant, di- 
^ vcrba, li line libcris doceflerir, intcliigi polliinc in 
ccdclia, qux loco filiorum habctur.prouc fupra alias 
dcmonilratum fuit.vcl in filijs adopiiuis. quando 
vcrovcrbarepugnant, tunc didhi conditio habetur 

1)ro nort adicC>a , &: ratio cft, quia hxc condirio, fi fi- 
iusmcus prcsbytcr cxahqua mulicrc filiumacqui- 
fiueric, vdiicumaliqua muhere fbrnicatus fuerit» 
adco , vt filium fulcipiat, cft contra lcgcs cum lit ob- 
<ccnum &£ nci^rium in ccclclia , &:clL lurpillima & 
nciandinima conditio , ergo habctur pro non appo- 
iita.Lcondirioncs. ffdc condii.inlliL& L non dubiia- 
mus.fr.dccondit. & dcmonll. 
33 TertibdecUraturnon procedcrc, tquandocllet 
Contra digniratcm inllituri , quod dc naturalibus in- 
tcUigcrctur,vcIun fi cllct inftituta filia ftrmina, Ang, 
ImoXa, Pau.dcCaftro, Alcxand. & Ripaindit^$. 
fi quis rogatus,Barto.in l.hxredibus. $.finxir.ad Tre- 
bdiia. Abb. ^ Dcci. in dido cap. in prxfcnria.Tiraf 
qucLin tra^ de ieg.connub. iib.j.numero 4 j. & So- 
ci. in confilio 8(5.numcro dccimotcrtio , volumine 
cercio.& rario cll, quia ncnio prxl uniirur vcllc hono- 
rem famiiix fux violari, &: familiam infamem in 
pcrpctuum rcddcrc.argumcn.l.ifti quidcm. ff". quod 
mct. cau. cruddis dicitur qui famam luam negligit . 
cap. nolo, 1 1. q.j. lird lurpillimum cft & infame in 
mulierc fornicationis &:impudiciux crimen,quod 
nonfolum cius honorem.fed famam touiis fami- 
lix dcnigrarc folct, argumcn. Lpalam. $.qux in adui^ 
tcrio, &:Lfcqucn. If.dc ritu nupt.&: ex noc dclido 
oriuntur inimicicix, fcquuntur homicidia, &:om- 
ncmaiumoritur,ergo non prxfumitur teftatorcni 
hunc cafum infamcm cogitaile, Si fi cogicallct , 
nunquam dc illis intciligcrc volutt . Dubitaiur an 
h.TC condufio proccdat ctiam qoando cft inftitu- 
ta &:grauata fccmina cxtranca. Alexand. in di£to§. 
fiquis rogatus, &:Fclyn.in didte cap.in prxfcntia» 
numerovigclimoprimo,tcncacoon procedcrc,quia 
cum cellet ratio iiipraditfta, &:cura fir actcndcnda 

3ualitas&condicictcftatoris, intalicafu acccndcn. 
acft diftindio di(fli$./i quisrogarus.Pau.de 
ftro, Raphacl, &: Ripa in dido $. fi quis rogatus, 
contrari.im tcncnt opinioncm, qui moucncur: natn 
cum concubinarus fic maximum dedecus muiieri. 
diibi Lpalam, Si cum committcrc in mulicre cri- 
mcn fDrnicauonis , &: impudicirix, fitnc/andifti- 
mum &: infamc , & ex eo oriri foienr inimiciux , ho- 
micidia,& omniamala, ideo non eft vcrifimilcte- 
ftatorcm cogitalledc tam recnormi &:infami, &fi 
cogitaucrir, voluillc vioriundi &.'orri exramimpa- 
dica &: ncfandidlma mulicrc fubfticuram cxclud©» 
rc.&: liccc conditio ceftatorisfic atcendcnda&:noa 
muhcris , ramenqiundo alcera alccri non repugnat , 
runc vcriufque conditio cft actcndenda , & tanto 
magis quando icllatoris voluntas fi non exprclli;, 
raltem prxfumpuuc colligitur ex quaiitate negocij. 
mihividcturvcraconfidcrario Alcxandri cx hacra- 
tionc Supra vifum fuir, quod quando fubftiratio fa- 
dlafuitao hominenobili, luc naturalis fiiiusgratiari 
fubftirutum non excludic. quxconclurio proccdic^t 
«^ii ca fada fuit ab aliquo hominc vitx honcft^.leu ta 
hs codicionis cui vcrilimilicer verecundia ellet , Ci fu« 

Bb cogiutio 
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«ognatio 6i fua domus dcucnirct ad tilcs illcgiti- 
fnos.modo C\c, aut tcftator cft honcftx vitx, aut non, 
(i honcib: vitx cxidit,^ tunccrcdcndura clt noluille 
cias lixrcditatcm poiTc 6:dcbcrc dcucnirc adHlios 
naturalcs,quioriunturitaignoininiofcrcrpcdhimap 
iris. fi hondlz vitx noncnllit , & runccum ccllct ra- 
tio cius honoris & familiz, veriiimilc eftcogitaile 
ctiam de filijs nattiralibus, cumcios conditio hanc 
confidcrationcm non rcijciat. 
1 4 Quart6 dcclar.itur non proccdcrc, f cjfi cllct Cah» 
ftiruTus alius fihus tdlatoris lcgitimus, & naturalis , 
namtunc naturalis fublhtutumnoncxcIudir.Salyc 
in diclo $. cum autcm,& Ripa in d. $. fi quis rogacus, 
nu.t4.& raiio cft, quia C\ dtgnitas tcftatoris hoc ope- 
ratur vt naturalis fubftitu tum non cxcludat , quanto 
inagis id opcrari dcbct aff cdio filialis,&: amor pater' 
nus, nam lccundum Aridotclem, homo imaginatut 
de alio , quod ipfc faclurus cft in fc ipfo . fcd quis crit 
illc qui volucrit cuis h^rcditatcm pocius dcuciiircad 
filium naturalem ipfiusgrauati , quam ad fuum filiii 
lcgitimum & namralem ? ccrtc ncmo crit, crgo non 
cft confiderandum tcftatorcm in illa conditionc, & 
nneliberis dccenerit, voluillcdcfilijsctiamnarurap 
libus intclligerc, &:ita cgotcnco licct Alcx.& multi 
alij contrarium tcnncnnt. 

ff Quinto doclaraturnonproceder^t^luA"^)^'''"^ 
ftituta cftct pia caula.Bal.FclY. & Dcc.in d.c.in prefcn 
na.quiinoucntur,quLaitadignirascccIelix paticur, 
ergo attcndi dcbec.confcquentia probatur, quia vri 
habcrurrcfpc^s adqiialitatcminfticuri {«kuiiduni 
Alcxand.Imo.& alios in dido f li qui^ rogatui, »ca Ira 
bcri quoquedcbec ad fubftirutum . Huic rationi re^ 
<'pondetur,qu6dindignitasinftitutiatccnditurqua« 
tenusoftcndittcftatoris dignitaicm. vcldigniasvel 
indignicas,quzadmiTric, vel rcpcllitfilium natura* 
lcm grauaci ab cius (ticccfTiunc cx pcrlona cius Hli) 
natur.ilisnafci dcbet, conipararatamcn .idcumcui 
(ucccdcrc dcbct,velqui cum raciuit , non ad cum 
«uiadmitti dcbct indcfcdlum ti!iorumgraiiati,& 
(ic pictas & dignitas tcftatoris pondcrari dcb« &i 
nonfubftttu(i,vtcxprelTcindiifh}$. ii quis rogatus, 
probatur.fcd fi digninu tcftatoris naturalcm non 
cxdudit , non dl diccndum , qu6d ccdcfia fubftittH 
(a ipfum citcludct, & idco contrariam opinionem re« 
ncnr Alex. & Saly. in d.^.aim .-lutcm. Alex. &Ripa in 
d.§.li quis rogatus,vbi hanc vertorem&conimunem 
dicit.cuin qua cgo pcrtranlco. 

1 6 Sexio declararur non proc«Icrc, fquando tcmpd 
retcftamenti ifte infticucus Iwberet filio<; lcgitimoJ 
& natur.iicscxvxorcviuento. Pau.de Caftro indii^o 
$.(iquis rogatus.contrariamopinioncm tcncnt Alcv. 
&Ripa in d.§. liquisrogani"!,cumquibas egopcr- 
tranfco pcr rationcm iplorum, 

17 Septim6decUratur nonproccdcre.tquandodi- 
dhim circt,fi finch«redcdcccircrit. loan.Andr.in ad- 
dit.ad Specubt.in titu.dc tcftamen. §.prim<), vcrfic», 
cft&aliaquzftio,& Fclvn.indidlocap.in prxfenri.i, 
numcro i r . vcrli.fj.ilit tcrtio.& ratio eft, quia appcl- 
lationc hxredis vcnit hxrcs vniucri jlis. Lquxdam. §. 
his etiam . ff. dc cdcn. fcd talis mpos non porcft vni- 
uerlalis hircs cllc. auth. hcct. Cdc natur.liber. crgo 

■ (u\} ca condicionc non continptu^ 
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j8!> Octau6&vhim6 dedararurnonprocedcre, t«n 
narurahbusoniscx damnatocoitu. Bart.& Ripain 
didio$.fiquis rogatus. Angc. & Albcricin dicto $. 
cum autan. Aldat. in Lcognolccre, numcroquinto. 
ff.de verb. fignifica. Dcc. in d.cap.in prxfcntia . loaiu 
Diledtin tradb.dcanctcftan. ticulo quinto.cap. i 
& Bcro.in confilio 7 5 . numero dccimoquarto, volu< 
mincfccundo. & ratio cft , quia ralis inftitui non po< 
tcft.authcnxxcomplcxu,&authen. inccftas. Cdc in« 
ccft. nupt. crgo ctus cxiftcnria tanquam fruftrato* 
riai rcftatore, qui voluitdi<Sos nepotes fucccderc. 
l.Ludus, in finc. ffdc hacrcd. infticucn. non potcft di- 
dconfidcrata. 
3 9 Quod conclufiim fiiit fupra in filio naturali , fztk 
idem proccdac in filio naturali nato ex coniugatO 
&foluta videadura cft . & tocadifticultas huiusaux- 
bti redudturinhoc,an ortus cxcDniugato& lolu- 
ta nuUis cxiftcntibus filijs cx Icgitimo niatrimonio 
natis , polTii patri fucccdcrc laltcm cx teftamento . in 
quaditHcultatedux funt pnndpolcs Doftorura opi- 
nioncs:Quarumpnmacft,quod patri extcftamcn- 
tofucccdcre non polfit.quam opinioncmfencntSa.« 
ltcet.& Odofircd.in l.prima.Cdc concubi.Pct.dc 
Anchara. inconlilio 1 57. Alcxan. inconfiliofio.n»- 
mcro 1 6.volumincfccundo,GuidoPapxdcdf.i8o- 
Deci jn confibo }o6. Gozadin. in conblio 1 1 . laC is 
confilio j 9. voluminc rerrio . N^rcus AnroniusNai» 
rainconfilio 421.Iaco.Menoch.in conlilio^o.nut 
mero 1 ^.Didac. Couarr.in cpitome,de fpon(alibus»i 
fccunda pat tc. cap.S.$.quinto, numcro dccimoquii*» 
to;&Pecnis ^ Placain cpiromedclidtonim, libro pri- . 
jno.c.ip.41. numcro 3 j. AngcindidhiLprirox C.de 
conciibi. loan. de Anan. in cap. fi.xnindo , dc adulrcr. 
GUidoPapxin coqfilio 17.& Bald. in conliho Z67» 
volumincprimo. 

Qui Docftorcs moucncur . Narus ex coitu damna- 
roiaccufabiU & punibili eft infucceffibilis parri SC 
inatri etiam cx tcftamcnto.J. fina- Aurhen.quibus. 
niod.natural.cfHcfui. fcd coitus vxorari fcn coniui;a- 
ticum iblucacftdamnarus, accuiabilLs^&punibilis» 
vtprobabitur, crgonamscxrali coirucftinfucccflL 
bihs patri ctiam cx teftamcnto.Minor probacur,quia 
iftecoingarus potcftaccufaridc adultcrio , &ftupro» 
quod acculan & pu niri poffit dc adoltcrio, probatur 
hac rarione . Vir & vxor ad imparia non dcbcnt iudi- 
Cari,cum viri & vxoris vna fic ndcscaftitatis, vnum fa 
cramctuiTi inlq^iarabilitatis, & vua fpcs prolis haben- 
dx. c j.dc Iponlal. &cdcbirum,debig3m. ergo ficuc 
vxot fi ab aliocogno(catur dicitur adulrera,ira ctiam 
& vir rem h.ibcns cum foluca dicirur adulccr. & hinc 
cftquod I lugo. in c. fratcrnitatis. 34.. di(tini!it. didt » 

?uod virinvcritare adulttralle dicitur rccedcndoik 
deprxftira,li.-iliain muiicrcm cognofcar.c. publi* 
Co.f.fiergo. ; i.<|. j.vbididtnrqa6dinccrconiuges 
debct fides fciuari &(acramcntum , qiixcum dchic- 
rinr,f>on coniiigc?,(cd adultcriapptlLmcur. lcd p^na 
adulccrij in virocft morris.l.quamuis.b i.Cdcadiil 
ter. I.qnamuis, &1. nequis. C dcacculat.qux porni 
licctiu mulicrc fit immutatapcr authen.fcdhodift 
Cde adulter. tamcn in vironihil cft imn^uatunit 
Cura.in confi. 1 54. AIcx.in conli.pp. & in confi. 119, 
Voium.C. & in conil. i j . voIum.7.Mu'fi*ui£onfi*S fr 

& lO}. 
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& ioi.Decinc.nouic.$.dcadultcnjs, deiiidic.& Af. 
lliCt.inconlliciuionibusrcgm, in rubr.dc.-idultcr.& 
lcna &inconftitutionc, lcgumalpcritacc, numcro 

J»rimo, &feptimo.crgo cumortuscx coniugato& 
bluta iit ortus cx .idultcrio,dicicur natus ex coitu ac- 
culabili&punibtli. 

Quodfimilitcr illcconiugatus accufari &puniri 
poflriidcftnproprobarur.quiapro coitucum virgi- 
nc vd viduaquis potcllaccufari dcftupro. itcm lcx 
lulia, Inlhrut. dc public. iudic. Lintcr Iibcras.)i.i.tr.de 
adultcr.&l. Unprum.^r. cod.titu. qux pcrnain pcr- 
ibna humili c(t rclcgationis cum aliquali cocrtionc 
corpoiali : &inalia pcrfona conlifcaiionis dimidix 
partisbonorum. Alcxand. inconii. i j.& 165.V0L7. 
&in didoconlitio iip. 

Huic rationi rcipondctur . quod non cft vcrum cp 
coirus coniugaci cuin (uluta fit accufabilis & puni bi- 
lis, nam non racionc adultcrij. C.dcadultcr. & ibi 
SAlycct.& Bald. Soci. in conliL 1 48. volum.j. & Alex. 
in confi.i ^ p.volum.j.&ratiocft, quiaacccdiisadlo- 
lutam non c(i propric aduhcriiin) vt inquitGuido 
Papz inconii.i jj.col.i.cumadulrcriiidicacuralio- 
ni thori violatio, quali tranlitusad .alcerius thoritm , 
qaod non contingit m folutxiccm non e(l accufabi- 
lis&punibilisrarioncftupri, quialluprum noncom 
miccicurcum mcrcrricc, icd cum mulierchoncftcvi- 
ncnrc.vrcrt tcx.in d.$.itcm lex lulia, & idcoquarlibct 
mulicrioliKa, qu.Tinhoncfteviuit.non pcrmittitali- 
qucm lcgum laqucisinnod.iri.l.li ca,&L quxadulte- 
rium, vbi bonus tcxrus. C. deadultcr.&Lli vxor, vbi 
Bar.tEdc adultcr. crgo cum non rationcadultcrij nCQ 
ftupri talis coitus pollit accufari & (niniri, lcq ni t ur cp 
cxcoortus non clHnfuccclIibilis lahcm cx ccllamcn 
to.&lidixeris ,qu6dliccc taliscoitus nonlit accufa- 
bilis & punibilis ncc racionc adultcrij.ncc racione ftu 
pri, camcn accufare poceft vxor virum cx gcncrali ca- 
pitc iniuriarum, nam iniuriam pacicur , cii matrimo- 
nium viol,itur,vt tradit BaLin Lj.C.ad lct;. luLdeadul 
tcr.crgocum lit cx hoc captcc taliscoicus .occulabilis 
& punihilis dicitur damn.itus, & idcoortus ex eo ciK 
cicurinfuccdlibihs. Rclpondco quOdopinio Baldi 
eftcontragloiraraibi, quarcontiariuin tcnct vigore 
ilhus textus, & cgoopinioncm glolLv vcriorcm puto 
cxduabus coafidcrationibus , tumquia proptcr ro- 
uerentiam matrimonij noncompctic vxori aClipin- 
iuriarum contra virum, arg.Lnon ('oium.$.quaraqui, 
^T.dciniur. cumctquia adioiniuriarum infamac, q^ 
procedit liuc iniuria atrox cxiftat.liuc non, prout tra- 
dit &communemopinionem cllcfirmarluhusCla- 
rus in libro j.lcntcntiarum, in $.iniuriam,iii vcrL itc 
condcmnatus a(ilionc iniuriarum. & idco racione in- 
famixdicituriurpis.-idio, quadcreilU turpisadio 
ticnegatur vxori contra virum ob honorcm matri- 
monif.Lnarain honorem. ft.dcactioncrcr.amot.C6 
fi rmatur h.TC opinio , quia non minor reuercntia dc- 
betur pcr vxorem viro, qu.im pcr filium patn. l.qtiod 
in vxorcm.C.dc ncg.gclt & tradit lal. in Ltranlaclio- 
ne(n.la z. nume.i.C.dctranlac. &idcovtifilioadio 
tniuriarum ob rcucrentiam noncompctit contra pa 
ircm. Lpnctor cdixit. f(cd & li quis. ffdc iniur.&La. 
fii^ob("cq.i libcr,& hber.parcnt. & patron. prxftan. 
icaeciamnoncompctic vxoriconcra vicuro.nccilU 
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ailiointcntaripoteft contra mnlicrem folutam pcr 
ATiorem, quanaoiplaignoratiitTitium cumquopii- 
tahabuit rcm.cllcconiugatum, prout tradit Boli.in 
fuapradicacriminali, in tit.dccoitu daninato&pib. 
nibili, numcro {o.namtaii cailicoitusnoncftaccu- 
fabilis ncc punibilis , & ignorantia praliimitur, can. 
inlc<^m J4.q. i.&li.tdhucdcnuodixcrisquodho- 
dicattcntoiurcdiutno &canonico dicirurcaliscoi- 
tusdamnabilis&punibihs^curaomnis coirus quo- 
mcxlocunquc, quam cura vxorc, propriedicatHrcf- 
{cillicicus & punibiiis. cap.ncmo , &cap.mcrccrices. 
3 i.q.4.&di(pucacglol.in clcincnjid noftram.$.fcpci 
mo. dc h.rrcc. Rclpondecur , quod prjediffta locum 
h.ibcnc quoad pccnam fpiritualcm, non autcm quo- 
ad parnam tcmporalcm , qiix atcenihcur in marcria 
ifta.nam adhocvtnatus cxcoitu illidtonon (ucce- 
dat patri (alccm ex ccftamcnco, dcbcc caiis coicus elTe 
acculabihs&punibihs aliqua legeccmjxjrjh, &p^ 
nadcbctelTcimpolicadciurcciuiii, puca adulccrij, 
inccftus, vcl ftupri, prouc liabctur Inftitut.de public. 
iudic. $. item lcx iulia, dc aduhcrijs, & ira dcclarac 
MatthefiL in tratSatu fuccdlionis ab inteftaco,in 
odauacolumna, in vcr(ic. vnum umcn rcftar. &fi 
^tdhuc dcnuo dixcris,quod hodic ctiam fi coitus non 
fit accufabilis & punibilis, tamcn fi (it damnatus., 
orticx co non (unt fucccftibilcs, vtprobari videtur 
in diclo $.fin. Inftitut. quibus mod. naturaLcffic. ("ui, 
.vbidilluncliucdicitur, quodfiliusnariuex inccftis, 
auc ncfartjs, auc damnacis complcxibus nnn cftfi- 
Jius nominandus ncc alcndusapacrc,idcm liabecur 
in authen. excomplcxu. Cdc inccft.nupt. fed omnis 
coituscft damnatus de iure ciuili pr.TCcr illum qui 
^abccur cum coniuge vcl concubina, ergo orti cx 
coniugato&(biuta,quara iurcconcubinx rctincrc 
non potuit.Lprima. Cdc concubin.dicuntur natiex 
damnatis cumplexibus, & idco infuccc^nbiics cxi- 
ftunt.idem probari videtur in f. di(crctis, in verficu. 
fivcro clTuia, in Authcn. quibus mod.naturaLcific. 
ftii, vbidilponiturqub<( filijs natis exeo, quiplurcs 
habctconcubinas, nihilpaccr poceft conferre, &tn 
ulis coitus quamuis lir damnatus , non tamen cft pu- 
nibilis. & qiibd patcr hlio Ipurio nato cx coitu d.-ira- 
naco& non punibili nihil rclinqucrc poftit tencnt 
Azo in fumma . C. dc natural.libcr.B.irto. in I. fina.ft! 
dc his quibus vtiiuhgn. Pau.dc Cilbo in L fina. C. 
famil.crcifcun. & Oldrad. in confiho i p6. Huiccon- 
(idcrationi rclpondctur, & primo non obftat ccx. 
in di£to $. fi. & ciiis tndudlio , quia proccdic & loqui- 
turin damnans complcxibus, qui camcn fintaccu- 
fabilcs &punibilcs, proucibi laco. dcBclii.dcciarac 
glof. & Salyccr.ind.auchcn.cx complcxu.idcm vo- 
lunt, & glof. Cyn. Barc. Bald. Ang. & omnes lcgcntcs 
tranleunc in Lfi qua illiiftris. Cad Orficia.nam quan- 
do coitus non cll acculabilis ncc punibilis , cuncdi- 
Ctusi- non procedir, &ratio cft, quia ftare poteft 

3uod coitus lit iliicitus & rcprobattis ncdum lccun- 
um canoncs, fcdcciam fccundum Icgcs.&tamen 
lcxdcfcrat natis extah coicu ncdum matcrnam, fcd 
cti.im patcrnam (ucccHionem : coitus cnim conaibi- 
natius cft datunatus ncdum k canonc, (cd ctiara i 
lcgcciuih, vtin Auchcn. quibus mod.nacur.iLcffa.('ui. 
j.illud, &inAuthcn. vtnonluxuricncur concran.ir. 

Bb a vbi 
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vbi dicicurquoci Impcraror edcaOttatisamacor, & 
ramcnniillus cliibicacquod filius n.-icus cx concubi- 
na,ruccciiit ncdum macn!, icd criam pacri,vt in auth. 
licei.Gclc nacural. Iibcr. cum crgo lcx cicfcrat lucccl^ 
jjoncm nariscxnoacculabili Si punibilicoicu.feqm- 
tur quod d. $. in illisvcrbis,cxiiamnacisc6plcxibus, 
inrclligiturin complexibus, qui fiint acculabilcs Bc 
punibilcs. Ncc obflat conlldcracio faifla pcr tcx.in di- 
€tD $.di(crctis, in vcrfic.fi vcro clfula . dum diccbatur 
qubdcoicus cumpturibus concubinis noncilaccu- 
ubilis , ncc punibilis , quia rclpondctur qubd immo 
laliscoituscllpunibilis, licct nonoidinariapvna.ta- 
mcn pcrna cxtraordinaria puniri potclKcum ralcs 
concubinx & carum amalij , ialrcm rxcra ordincm 
punih polliinc , quiacft rcs mali cxcmpli, vc l.prinia , 
& pcr cotum. fTdc var. & cxtraordin. crimin. & I.tcr- 
tixfT.dc crimi. flcJlionat.&itatcnct Arcti. inf iich 
ui(Gme, fub numcro fcpcimo.Inlhtur.dc Scnatui^ 
conful. Orfiriano. 

Ex rcfponfione faifb anredick» ftindamcnto, & cJt 
obicClionibus&replicdtionibusa'>flac, q>qn coinis 
coniugati cum loluta non cft acculabilis Sc punibilis 
nincortus cxeo potcftpatri fuccedcre (altcm cx tcfta 
inento , & ideo altcra cA opiniu volcns qucW ortus cx 
coningato &(uluia vili & inlionclta irofnt patri cx 
(cftamcnto fucccdcre nulla lcgirima fobolc fubliftcn 
tc, fedortuscx coningaro &foluta honcfta non eft 
ruccc(nbilis.quamopinioncm tcncnt Soci.in confii. 
148.& ibi Bartolusdc Barrotinis fcilhconfiliolutv 
(cripfit.& licct loquatur in fucccillonc matns,tamcn 
pcr fuas rationcs idcm eft in fiicccflionc patris , pro- 
ut dicir & fcquicur Gabricl Paicotus io trada. de 
(pur.cap.4Z.Pau.dcCaftroinconfilio )4.fub numc^ 
ro quarto, in (ccnuida parte. Alcxan. in coni\. i ^ <i.vo 
lum.primo. Aymon Crauct. in confi. t ^fi.Roiandos 
i Vallcin confii.74. voium.j. Marian.Socin.iunior in 
confi.i jo. fubnumcro 5-.volum.fccundo.Arcr.1n J. 
nouiftimc, Inftirut.de Scnatu(coni'ul.Or(icia. Salyc 
in auth-cx complcxu. C.dc inccft. nupt.Ioan. C^phaL 
inconlilio ^S.numcro 1 f. volumincprimo, iMi.in 
rubr.H.dcconcubin.&loll-phus Ludouici indccilio- 
nibus Vmbri.r, dccif. i S.numcro ip.&hxccftcora- 
munis opiniu,prout Didac. Cotiarr. & Pctrus i Placa 
. fn lupraditVis lcKis rradunr. & mouciiTur,qiria quan- 
do conitiganis rcm habuit cum foluta honcKa , tunc 
puniri potcft rationc llupri , qiiod cummicciiur aim 
vtfginc vcl vidua. $.item lcx luiia , Inftitut. dc public. 
iuciic.i.intcrlibcras.<j.j.lfdeadulrcr.&Llhiprri.rtIcod. 
tini.& quando coitus cft acculabilis &pnnibilis tiinc 
ortuscxcoeft infucce(nbiiis patri,vtprobaturind. 
$.fin. Aurh. quibus mud. naiural. cffic. fui . &diciiur 
ortus cx damnaco c-oicu.Bal.in confi.167. volum.j. & 
inconfil.4y7.volum.y.(ed onusexconiugato &(<> 
lutavilis&abicd.r condicioni$,&inhoncfta putcft 
pacri fucccdcrecx ccftamcnto,dummodo non fit vul- 
goqua:fitus,&aliasfobotcs non rcmancar. & ratio 
eft, quia non natis cx ncfarijs, aut inccftuofis nu- 
pti|s,antcxdamnatocoitufunt('uccciribilcs pacricx 
teftamcnto , &damnatus coitus dicitnr , quando cft 
accufabiiis &punibihs. Bart. in l.fin.numc.4. tf.de his 
quibus^vt indign.Capra in confi.j.pcr totum, & pr«- 
ppuc,num.i6.Alcxaa.inconii.i 74.volum. &h(}C 
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communitcr rcapitur, proar alTcrtint lulius Cianjt 
in lib. f .("cntentiarum.in J.fornicario, in ver('ircqueii 
tcr dubitari connngir, Didac.Couarr.in aiucdicio 
loco, & loannes Uapctlta ^ Villalubos in fuis commu 
nibusopin. numcro 1 16. ' ortus cx nondam- 

natocoitu.idclt qninon i . .liihs nccpunibilu 

(Irfiicccdibilis pairi, probarnr in chcto $. fi. Autiien. 
quibusmud. natural.cihc.lui, a contrario (cnfu . fcd 
coicus coniiigatus cumlulura vdi &inhoncfta non 
cftaccufibihs nccpinibilis, vt lupra in rcfponfione 
fiindamcnci priin.c opi:ii ' niunrtracum fuic, 
&piobac Gramat.dccif 1 . .ii!crititapcr(actii 
Conlihumiudicatum liiillc.crgoortuscx tali coitu 
poteftp.icri(alc<Tncx tcftamcnto fiicccdcrc. Verum 
nota quod ortiis cx tali coitii non acculabih &puni> 
bihab inceftaco poceft mairi fucccderc, glof.Barta 
Cyn.B-ild.Angc. & alij lcgcnti-s in Lliquailluftris.C. 
ad Orfiaa.& tradit Soci. in dicio conlilio 1 ^S.&ibi 
Bartolus dc Bartolinis fcilli confilio fubicripfit. & 
ratiocftquia rcfpcdu matris& coniundorum pcr 
matrnnclitur cugnacio.I. (i fiifpcda.$. primo.ff.de 
inoflic tcftamen. J.nonifTiino, Inftitut.ad Orfician. 
L hacparce, &l.fpurius. ft'.vndccogna.fai patriab 
intcftato n6 fucccdit, vtpfoi»aturin$.fi quisautem. 
Authcn.quibiis mod.natural. cftic. (ui.& ratio cftk 
quiancc reipeciu pacris &coniun£iorum perpatre 
vlla eft agnatio.$. vuigo, InlHtut.dc lcgit. cognat . luc- 
CdLnam (purij non habcnt hncam quoad patrcm, 
ncc lunt dc domo patris, ncc ci vlla ;^nationc aut co> 
gnationcconiunguntur,vt vulc Bar. in I.cucci.-xs.(C de 
capit.chmin.&inLpronunciacin. $.(amilix. fl. dcver- 
bo.fignificac.Baid. inL hacconfulti(rima.$.eximpcfw 
feCto. Cdc tcftamcn.& in Lccrtum.coL^. vcr('. ('cqui- 
tur vidcrc.C.vncie iegit.& in Lcx lil>cra, pcr illuin ccx. 
Cide fuis&iegir. 
40 Rdbluta hacquxftioncfvidcndum eft, an quod 
diiponicur in dic^o $. (i quis rogatus, in natuialibus, 
habcatlocum ctiamin iftis fihjs natis ex coitunon 
acculabili nccpiinibih.Naturalis cnim propric .ip 
pclianir quaiulo nacuscftcx concubina vnica rctcn- 
ta in domocx (clicmace, icicft figura concubinatus 
in cadcm men("a,incodcmlc<io ac fi clTctvxor, & 
cum quap.itcrtcmporcconceptionis potuiilcccon- 
naherc macrimonium. $.paiam. Aucik quibus moci 
natai ai. cftic. lcgiri. BaliL in l.fin. C.de nacural. hbcr. 
& Barco.in l.hii. ft".dcconcubin. & Spcculat. in tit.de 
riicCc(rio.ab inteft. coium.^. vcr(i.& no. tria. & qucxl 
iubeac locttm facit,quiahcetpropric iftifihjnatu- 
ralcs appdlari non poirini , fcd fpurij , tamcn lecitn- 
dnm communcm vfum loqucndi naturalcs appel'< 
lantur. BaL in cond. 1 19. vol. 1. & in con(i.icc>.voL{> 
laf in cnnCi. j i . vol. ^ . Anr. de Butr.in & pcr vcncrabi- 
lcm.'.iag.pfn.qui filij linc lcgic.Io.Andr.in addir.Spec. 
in tic.qut filij lint lcgicimi.circaprinc.Nicul.de VbaL 
in iraCta.dc|iiccclliab intcft.colum.i.ad fi.&Aymon 
Crauct.in confi. 1 £c>.niim.S. & ilbs Dodoribus atte- 
ftancibusdccommiini vfli loqucdicredi debcc.Ded. 
in l.i.$.primo,colnm.hn. (f.ficcr.pctar.inconfi.410. 
in fi.5 f5).<><) i.&<>5)4.Curt.mniorin confilioC>o.& 
Gozad.inconfiiio55>.quicotniuunis v('us loquendi 
pr.Tualcrc dcbet in qualibet matcria. Llibrorum.$. 
(juod tamc Caftius. ft. dc lcg. ; .Bar.in Lnon dubium» 
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coL^-CHc lcgibus . dc hinc cft quod appclUcio vulgi 
|iro iurc lubctur , & illc commiitiis vlus loqucruii 
aucndi Hcbci ctiam in iudicijs.IJald.in conli. 1 8 j .fta- 
«uto Ciuitatis Vcronjr, volum.i. & in conll. i i f.do- 
jnus, volum. j.&hinccft quodproptcr cocin vfura 
loquendi fircxtcnfio dcvna pcrlonaad altcr.iincru 
in inatetia «orbitanti Si corrcdloria. imo.in 1. ii vc- 
ro.$.dc viro. itfohi.matrim. & Cornc. in conlil. j 1 8. 
volum.j.iC in conii. i o6. voluin.4, &communi$ vfus 
loqucndi dicitur iusnon fcriptum.$. cx nonicripto. 
InlUtut.dciu.nat.& ciui.& ideo cumcx communi 
vfu loqucndiifti filij natur.ilcs appellcniur, perindc 
«It ac ii dc iurc naturalcsdiccrcntur , crgo d.). fi quis 
rogatus loquens in naturalibus proptcr commiincra 
vfum loqucndi cxtcnditur 6£ locum habtt etiam m 
iHis fili js natis cx coitu non accufabili 8c punibili . Si 
h^conclufio vcracdct, proccderet Iblum in natisex 
roluto & foluta , quando talis coitus non potcft accu- 
fari ncqucpuniri , nam in hoc cafu Baldus loquitur , 
quidicitquddcxcommuni vfuloqucndi ilhnatiex 
foluto&foluta naturalcs appcllantur cui allcrtioni 
in ulicafu cllcrcdcndum , prout latc tradit Marian. 
Soci.iun.incon(i.j. num.jS. volum.+. vcrum Baldus 
loquiturquoadlegitimationcm, non autcm quo ad 
fucccirionem. cum rali cafu fcructur ius communc , 
proutinnuit &dcclarat Marcus Antonius Nattain 
confdu)4ii.&ideo curaiftinati non poirint abin- 
tcftato fucccderc nequcetiara inftitui polfint quan> 
docoitusfuic aiinhoncfta inuUcrc, &quando fuit 
CUm inhonclU licct poirintinJUtui, lamen natura- 
letpropric non appcllantur, nccvlla agnationc fcu 
cognanonccum patrc coniuguntur ncc de domo pa 
trisappcllantur,crgo tcxcusin diClo$.fujuisrogatus 
loquens in naturalibus non dcbet extcndi ad iitos na 
tosexiUocoitu,licctnon acculabili, nccpiinibili.cu 
Cl difTcrcnua inter cosin fuccclVionc ab tnicllatOa 
cum naturalcs pollint in duabus vncijs paccrnx fub- 
ftantii fucccdcrc, authcu- licct. C. de lutur.iibcr.at 
iUi minime vt probacur in $. <1 qiiis autcin . Auchcn. 

Jiuibus rao<i. nacur.cffic.fui. & ideo cum ab intcftato 
ucccdcrcnonpolTint, noncll vcrilimilcccftatorcm 
de eis cogiralIc& cura ius non foucat iiUs, prout na- 
turales, proutprohaiur intototH. Cdc tutaraLli' 
bcr.&pcr totuni iu Auth.quibusino<inam.cffic.fui, 
fcquitur quotllurUconlultus loquens in luturalibus 
non exccnditurad iftos aliosfilios, &iucgotcnco, 
pcoquaopinionc (acit diiihjm Marci Antonij Nattj 
in conlltJij.num.y.vol.j. 
1 Conditio,(i lincUbcrisdcccllcrif, tan edam inle- 
gitimatis adiinplcatur . pro rcfolutionc huius quifi» 
liduocxmcnte Dodloruinconlldecandi funtcafus, 
&primusc(lquandQ diikam fuitfifinc fihjs lcgiti- 
mis&naturalibusdcccllcrit, fabftuuoTirium, &in 
Loc cafuduo fimihtcr confidcrantur cafus.&vnus 
cft quando quis tcgitimatus fuit per fubfcqucns ra*. 
trinionium , fecundus veroeft,quando pcr rcfcriptu 
quis lcgiiimatus extitit. &circa primumcafura, di- 
casfiliiimpcr fubfcqucns matriraonium lcgitimatii 
fubftitunim cxcludcrcDcc. inconfui j f.Cardin.Pa- 
riilinconlilio t^.columnaquinta, volumineprimo. 
Bocr.decif i /9. numero io.Ripain rubr. ff.fi ccrt, 
pctat. numcro tcrtio, & inl.fi voquam, nuincro S6, 
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Cdc rcuocan. donat.& Curt.iuciior in confilio 1 7 & 
ratiocft, qui.iiftidicuntur naturalcs ncc non ctiam 
lcgitimi appcllantur, vtprobanir in L nujjcrlcgem. 
C.de natural.liber.in $.li quis igitur.Authen. quibus 
mod.natur. cflic.(iii.& in fj.Authcnqnibus raod. na 
curaLcftic. lcgit. &hinccft quodifti proinoucri poC- 
Cunt ablquc dilpcofationcad ordines & ad bencfi- 
cia&ctiamad cpifcopatuiu.cinnotuit, cxtradcclcc 
& ibi Abb.& Ant.dc Butr. & hinc ctiam cJl, quod ifti 
admittuntur ad emphvtcufiin ccclcliafttcara con- 
ccilaiii pro fihjs le<^j[imis & naruralibus. Ant. dc Bur. 
inc.pcrvcncrabilciu.qui hhj lint lcgi. Inio.in l.quod 
dicitur.ffJevcrbo.obligat.l'ct.de Anclur.incnnfilio 
241. Alcxan. & alij in dniio (1 quis rog.itus . & hinc 
ctiam cftquod ifti in fcudis admitt iincur. Bald.Alua. 
&ahj incj.$. natuLilcs, fi dc fcu. fucrircontroueril 
intcrdomin.&agnat. vallaL Hofticnf Card. &com- 
munitcrCanoniftjc incap. Ucor, qui filij fint lcgit. 
Hinc&vlrirao ahjs omiftisinfertur qu^iftc lcgi- 
tiraatus pcr iubfcqucns niatrimoniuin ftantc ftaturo 
fizininas cxdudcnte proptcr malciilos illas cxcluiiic 
Anto.dc Butr. in didtocap. pcr vcncrabilemBald.ia 
l.cam quam, numcro 16.& in 1. cum anitiftimi . nu- 
mcro lcptimo,& ibi laf nuincro iccundo. C.dc fidci- 
commilL Pau.de Caftroin confiiio i8o.colum.fin. 
volum111epnrao.Anchar.inconfi.141. Dcc.in conli. 
I ; 5. & in coali. j t. & in CA:um in cundUs.dc elcc^ & 
Gozad.iaconfi.6.num.38.&TiraqueL in l.fi vnqua, 
in vcrbo, fufccperit libcros,nu.8t.C.de reuocan.do 
fut.& in tract.de iur.primog.q.j ^.nuin. ^6. 

Hxcconduiiodcclaratur primonon proccdere» 
4 1 j-quando lcgitunatio pcr lublcquens macrimoniura 
ficrcc in inortis aruculo. Angc. in 1. fctl cft qu rlitum. 
ffxichbe. & polth. &in Lnuper. Cdenatur.hber. Al- 
dat.inLj. aumcro44. fi.dcvulga&piipill.Barbat.in 
conliho 5<;.numero ii.voluininc fccundo. Brun. in 
oonfiho I j.nuracro i7.Ruin.i11confi.16 j.numcro 
rcptiroo,voluminctcrtio, inconfi.i 1 1. numcro7.& 
in conlil. 1 1 j. numcro j.voluininc primo, &Tira- 
quellus in d.Lfi vnquain , in verbo,liiiccperir, nu.74. 
Cde reuocan.donac. & loan. Fab.in Lcura quis , in fi. 
Cuicnacural.hbcr. 

Ilfcopinioprobacur priraopcrtex.ind.Lnuper. 
C.dcnarur.hbcr. qui textui iionpLohat. fccundo& 
vlumo probatur pcr lex.in l.fih^ inc9.ft.lolu.matrim. 
vbi notacur,qu6d 4dus,per qucm altcr cxduditur in 
moriis arnculo , cclcbratus , pr.Tfumirur in fraudcm 
gdlus & ad illius cxclufioncin:& pcr huc tcxtum Bal. 
incin praclcntia,de probationibus, concludit quod 
ligrauatus fidcicommillo, fi fincfilijs dcccllerit, in 
ariiculo raortis profitcatur tciigioncm, quo<ifidcv- 
comm I llum cxpirar , q u ia pro fcftio i n fraudcm faCbi 
pr^fumitur, & idcm tcnct .Sjicculat. in titulo dc ftatu 
mona.quafiinfinc.&Pctr.dc Anch.ira. in cap. ficut 
Dobis , dc rcgular. & hinc cft qnod renuuciario fadla 
in articulo inortis, pr,Tfumicur facta in fraudcm 
cxpedantis.cap. lccuiido, dc rcnunciatio.hbro lcx- 
to. Huic tcxcui iel|x>ndecurqucKi procedit quando 
non infirmus actumfccit, nam tunc cum non ad- 
iitcaufa & ciiis muhcr fit 9gra, vidctur rcpudium 
infraudem patris fccille. & hinc eft quod tex. in 
i.^ubi(ui). Cdcrtpud. hoc annucns dicit, ccrtnm eft 

Bb 3 enim 



D.Alexandri 



fninijdatunirnopmm modcratorcm proiiinciar.vt 
qgx conrra fas gc(b funr,ftuchim caliiditatis ubtinc 
rcnon polHntjaim nobisliuiufmodi coinmcntadi- 
rpiiccant.& timilitcr tcx.in d.ci.non Ioquitur,quan- 
clo iniirmus rcnunciauit proprcrinfirmiratcmgra- 
ycmaltcrius, cuius pra:t>cndam dciidcrabar confc- 
qui, itavtnun pcrucnirct adcum ,qui liabcbat ius 
optandi. Icd nosloquimurin infirmo qui matrimo- 
nium contraxit , quod fccit , &: ira pr.Tfumitiir quod 
fcccritzclo bono&potilTimcco tcmporc, quo vide- 
tur habuillc rationcm falntis l\ix, iu vt nu fucrit im- 
mcmorialutisartcrna:, vt tradiiurinLfi.C.adicg.Iul, 
rcpctun.d: maximc quando quis c6rcllus& liilcipics 
cuclurilliammonuusfucrii poHadum cdcbratu, 
pcr qu.T vidctur (ulum curarc dc falurc anim.r , Sc rc- 
mitrcrcomncminiuriam.rancorcm.&inimicitiam, 
£i le rcddcrcalicnum ab omni dulo <S.'fraudc , vt pcr 
Hofticn.in colim.cxtra de iniur.& iradit Fciy.in cre- 
pcllatur, cxrra dciccufar. &: pcr lirc conftat non cHc 
vcrum quod proHtcns rcli'.;ioncm in .irriculo mor- 
tis,infraudcm fccilli;prz(umatur,fcdquarciidcic6- 
niilTum cxpircriupradiximus .&:propicrc3 contra- 
naopiniodl vcrior , quotl lci;itimari pcr lublcqufs 
matrimonium in artiailomortis iubditurum c\clu- 
dit.quam tcncnr Hald.in confi j 1 9.V0I.4. Jaf in l.lird 
c(lqu.riirum,cul.ti.H.dclibcr.&pulth. Aicia.in mck, 
prxiiimpt.in prin.num. 1 o.Felyn.in c.in pr.-elentia,&: 
ibi Dcccxtra dc probatio. lo.And. in c.fincculpa, de 
rcg.iur.in 6.Alcx.in l.li quispodhumos.flMciibcr.fs: 
pollhum.lVxpol!Alcx.inc.tanta, cxtraquilili) Hnt It 
giti.Ludouic.Sard.in trada. dclegirimar.in j.q.lcgi- 
nmationis,qua;fi(pcr marrimonium,&Cardin,l'a- 
hf.in conii. 1 3.num.6S. &: in conli. 1 4. num. 1 vo- 
lum.j. inquibusconlilijsdicit Imncctlccommuncm 
opinioncm,&Ri^uind.$. (iquis roj^arus, num.48; 
HzccDOclulio communis& contra Angclum, non 
proccdit.quandonlitcr apparct dc fraudc, vt li com- 
tninatus iii txpc tiibdirutoquod cum crcludcret, nl 
tuncmatrimoninm contraiium inarticulo mortis 
in fraudcm (ublbmti fac>um prarfumitur. lo. Andf. 
incLcin prffcntia,in linc. & li.rcdlcoRHnunis dtfck 
ratio 6c cocluiiu, ptout tradtt Alcx. ind.L(iqais po(t>> 
humos.& Dcc.in d.c.{rrpr<fentia. 

Sccundo (npradida principaliscondiifio dcclar»- 
4^ tur non ptoccdcic, tnuando non inrcrticniu nr dor* 
liain(humcnta;quiaad hocvr filij priusnatilegiti- 
mcturpcT (ubfcqucns nutrimoniti,requiruntnr in- 
Arumcnta dotalia , vt probarur in f.fi.Inftir.dc nupr, 
&glot.ibiin vctbo,inftrumcnris,in$.j.ingiotin ver- 
ba,rubflulerit,Ir»(lit.dclurrcd. qu.T ab intdla. dcfcr. 
&in fdiibitatum.in verbrt.oonff^ionc, in Aurhcn. 
de inccft.nupr,& liaiiccpinioncm rcncnt Hal.in l.nc- 
que,la j.Cdcnupt.in l.ti quailludris, vcrf^ item no. 
C.adOrfic.&inc.j.$.n.Tr ' '•ibi Aluaro.lidefcu 
dofiicritcotroiicrl gioi.. . . : iiuiximis. C.dcnupr. 
laco.dc Arc.& Cvn. in 1 & li contrx C.dc nupt. Bald. 
in Lpcnalr.Cdc Sen,itu(conf.Orficia. & Cyn. in l.fin. 
Odeintcrdic.iTutrim. & h.rc cllcummunisopinio, 
(ixundum Arct.in $.ti.In(lit.dc nupt.Vcrum difiicul- 
(ashuius conciulionis confifliiin hoc: nam dciure 
Canonicoad hoc vt filij prius nati pcr fublcqucns ma 
^monium legitimcniur,non rcquinmtur dotalia 
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inftrumcnta-ctata,&ibi Dodorcs, extraqui filij finc 
lcgiti.modo quxrirur, an quo ad tuccdrionc (cruan- 
dum (it ius canoniaim,an duilc.& Ang. Arc.in $.fin. 
InlUr.dcnupt.tcnctferuandum cllc ius canonicum 
ctiam in tcrris Impcri), qucmliKjuitur Dcc. in confu 
1 5 j. vbihancdlccomiTfUncmopinioncm aftirmat. 
idcm tcnct A n to.dc Bu tr.in d.ctanu, in finc,& laLiu 
Con(i. 1 68.num.8.voL4. 

Qni moucntur h.ic rationc . In materia matrimo- 
nij tanquam (pirituaii vbiquc locorum &ctiam in 
terris Impcri) (cruaturius canonicum: &hinc cft,^ 
licct filitis in poicl^atc non pollir contrahcrc matn- 
monium lincconfcntu patrisdciurcciuili, tcx.diia 
princ.Inftir.de nupr.tamcn tccus cft , dc iurccanoni- 
co, quod vbique locorum fcruatur. c fi annum, vbi 
glof &communitcr Doifh dciudic. in r>.(iait igitur 
vbiquc ius canonicum circa inatrimonium (cruaiur, 
ita ctiam diccndum cft icruari dcbcrccirca legtrtma- 
tioncm , cum lcgirimum cilc vcniat in confcqucnria 
marrimoni|.Lfilium diftinimus.ft.de his,qui lunr (ui, 
\cl alic. iur. & (icut ccclcfia vbiquc loconim ftarucre 
poteftdc cllcntia matrimonij, ita criam diccndum 
vidcturqn6dlUtuere polTude cllcntia lc^itimatio- 
nis, quz cft cius ncceftaria con^ii-qucntia , fccundum 
loan. Andr. in c.per vcnerabilcm , tn coL cxtraqui 
fili/ tintlcgiri. 

Huicraiionirefpondctur, quodproccdir quantu 
ad marrimonium & lcgirimarioncm: nampcrfubfc- 
qucns marrimonium filij diainrur lcginmi criam li- 
ncdor,-ilibusinllnimcnris, &licquoad validitatcm. 
lcd iioc non proccdirquoad fuccedcndum, &in hoc 
ius ciuilc contmdicir iuri canonico, quantum ad hoc 
vt taics filij lcguiinati pcr fublcqucns marrimoniam 
non (ncccilanr.quando non funrconfccla dotahain- 
Arumcnta- &cuminhocius ciuilc contradicat iuri 
canonico,diccndum cft qu6d in tcrris (ubicclis ecclc- 
lia; , quoad tcmporalc iunfdidhoncm (cruari dcbcac 
ius canonicum; in alijs vcro rcrris non fubiedlis cccle 
lir, quo.id icmporalcm iurifdidrionefcru.iridcbeac 
ius ciniic.&ra[iocft,quia in cafu in quo no tradbtur 
de pcccato , ncq-, firpcccatum, fcrnatur ius canonica 
in tcrris (iibic»;lis ecclcfi.r quoad teporale iuntdidio 
nem :& inalijstcmseccidla?n6(iibic^isqiioadiu- 
rifdichoncm rcmporalcm iui ciuilt fcniatur, loan. 
And.in r ' !lcllbr, dcrcg.iur.in C.incj.dcopc. 
nouinuiii.1 .... mc 1. &ibicoTnmHnitcrDoftorc$, 
dcarbitin 6.0ar.&Lcgiftwcomm\initcr in Lpriuile» 
gia.C.dc lacrotan.ccclc. &C.inoniftar in cfi. cxtrade 
prar(criprio. Nccdid potcft qnodiicutius canoaicii 
facit cos lcgitfmos, ira criam facit lcgiiimos fuocdfo 
res, cum polfcliicccdcrcvcniar in conf«|ucntiam lo- 
girim iriunis:qtiia rcfpondctur, qu«Sd non rcnctcon- 
lcquctia.cll lt£nrimns, crgo (liccdlbr.cum poftit iVa- 
rcquod qujs (it lcgirimus, & non tucccdor.nam qui- 
dam non liicced«nr,quia funrdcporrati.l.j.Gdc har- 
rcd.inftiruen. quidamalijfunt incapaces, vtmendi- 
cantes. cicmcn. cxini de Paradifo , dc vcrb.lignificar, 
&quidamalijreijciunrar,quia tiiiu ingrari. $.aliud 
quoquccapitulum, Auth. vrcum dcappdlat.cogno. 
fcir. &(iccum (ucccdcrcdrquid tcmporalc&diftin- 
(flumabipfa lcgitimarionc, licctius canonicuin in- 
uitctlcgitimos ad rucccdcnduin,nonpcr hoctollic. 

id 
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idmiodclirponicuraiure ciuiii in rcrris no fubie^is 
ecclenx.cum lus canonicum non tollat llacuta ciuita 
tisaliter c{i(ponencia.cRainutius, cxtra dc teHamen. 
abunciat cnim vnaqua:quc ciuicos in rcnlu fuo . cccr- 
cifican.cxcradcfcpulcu. 

Conirariam igicur opinioncm tcncnc Ang. in co- 
ALip.Balci.inc.illud> cxcradcprxfumpcio. Curt.iun. 
in conlu i ^ fi.Ruin.m conli j i .num.^.vol. ^.Cardin. 
Alcxan ctanta,in i o.cj.vcr£dclccndo ad tcrtium, cx- 
tra qui fili) (int tcgic.& Marian. Soci.iun.in conli.5 2. 
volum.j.in conli. 1 00. nu.z^.volum.i. &£ in confi. 1 1. 
nuni. ; .vol.4.qui ccncnc quod hli; lcgicimaci pcr iub- 
iequais marrimonium lincducaUbus inArumcntis, 
a4 fuccedcndum admiccuntur in cerris liibicChs cc- 
clertxquoad ccmporalcm iurildictioncm, non ance 
in ccrris no fubicctis ecdciur. & vlcra lationc djciam 
in rclponlloncargumcnci priinx opimonis.dicbi c<>- 
clulio probacur luc raciunc . 

Pcr rublcqucns matrimonium dc iure ciuilililij 
antca naci lcgitimantur , Sc fucccdcrc polltint , dum- 
modbinllrumcntadocallacoliciancur. l!)ciurc vcro 
canonico ccum linc inllrumcncis dotaiibus blij lcgi- 
timantur, quodcftcxdifpcnfationc fummi Pontiti- 
cisj&ficcxiliadilpenlationc filij lcgitinuti lucccdc- 
rcpollunc.modolic: Difpcnfatiolummi 1'ontilicis 
non producitaltquos cflcclu$,fupcrqnibu$non ha- 
bctpotcrftatemdilpcnlandi, io.Andr.in c.pcr vcncra- 
bilcm , extraqui mij iintlcgici.ledPapa in tcrris libi 
non rubiccbstquoadtcmporalcmiurifdidtionem, 6i 
fiC quo ad adlum liicccdionis,non iuiict poccdaiem, 
cum fuccdlioncm dcfcrrein tcrrislmpcrij fic pro- 
prium lmpcriaiisculininis:crgodid:adilpcfacio, per 
quam linc dotaiibus inltrumccis pcr iubicqucns ma- 
tdmonium iili) icgitimantur, & nabiicsail iucccHio* 
nem fiunt,non cxtcndicur ad loca cccleiia;, quoad cc-. 
poralcm iunldicbonemnon lubiccia.aihincinfcr- 
nir , qubd icgitimacio ta<±i pcr lummumPontiticc/ 
quamuis incipiat \ radice matrimohi j non prcxiucit 
cri'cclam,vc hiijlegitimati fuccedjc parcntilius, qna- 
do bona non liini in ciominio tcmporali ccciclia:. In- 
noccn.Ioan.Antl Abb. Sc Modcr.in d.cpcr vencrabi-» 
\em,Si ^oc\. in coa(\.6 $, num.7. voi. j . vbi dicit iianc 
elle communcm opinioncm . 

Ego cum hac opinionc concurro, qux quoad aifHi 
fucccnionis,fecunduraCurt. iun.ind.conti.i ^tf.crt: 
vcra & communis conclulio,& in iudicando ab ca n6 
eftdilccdendilm, &lccundum Maria-iioci.iun.indi 
conli. i i.nu. ctracDccius.dumalicritcontrariam 
opinioncm elic communem. 

Exhacconclulloncmfcrcur, qufHl nim Rcgniim 
Kcapoiicanum litdcdiiecio dominio cccicfix Ro- 
xnanxt&abcahabitumin feudum.cad Apodolicx, 
clereiud.in6.cicm.paftoraii$ ,cod.cic.glol.inclem.j. 
J.j.deiureiuran.&incmonaltecijs, ip.q.^.incofcr- 
uari dct)ec ius canonicum.ic3 in ccrminis cradic lailin 
COfl^i.i <>S.fub num.S.voi.4. 

Anccdicla condulio dcclaratur non proccdcre, 
quando non extac filij Icgitimi & naturales , nam ciic 
etiam fincinftrumcntis dotalibuspcrlubfcqucnsma 
trimonium dciurcciuiiifili) lcgitimantur, Baiti m 
Ixfi multx.C.dedonat.ante nupcIaL in d.conli. 168. 
ilib aum.S. in vcrf tcrtio noubiliua:, V0L4. & Ruin. 



in conlL z 1 1 . fub num. in verf ideo fccundo refpon 
deo, vol.j.quxcondufto probatur in $. fi vcroloium- 
modo nauiraiium, in vcrflomnino enim tuis cxiltcn- 
tibus,Auth.quib.mod.naturaieliic.lcgit. 

Tertio pnncipaiis conclufio dcclaratur non procc 
44dcre, tquando ceiiatoretlctnobilis pcrfona, fcuiit 
dignitaccconllicuta, namtunc lcginmacus fubfbcu- 
tum nd cxcludic. Albc.in Lgencraliccr. fcum auccm, 
num.j.in iine.C.dcinfiicuc.&fublbtuc ImoIainLex 
fado, la i.num.4.in fine. fi'.dc hTrccL inllicucn.Soci. 
inLGallus. $. licius, num.5. ff deliber.&pollhum* 
RipaincL$iiquisrogatus, numc.44. BjId.inconfiL 
466. voL 5 .& in confi.io j .voL j . Alcx.m c0nli.p4.nu- 
mc.4.vol.j.& in conlL i.vol.i. vcrfi vndccitno probx- 
tur,voLj.Corn.inconfi.i jS.num.4.volum. Dcc.in 
conii. 1 84.num. i o.& in conli. 145. Curt.iun.in con- 
liLS j .num. i o.Ruin.in conf 1 (j^.num. f .volum. ^ .in 
confi. i7.num.c>. in contL ; ^.num.y. & in coniL 1 j 8t 
num.6. voLj. in confi. 178. volum.i. inconfi.65.nu- 
me. 1 j.voL j.&in confi. 1 6 t.nuin.x 1. voLi. Marian. 
Soci jun.in confL77.num.14.voL ^ . C; phaL 1 1 7.nu- 
me. 1 1 .voL j.& in contL S 1. num.1 i.vol. j. & in confiL 
1 1 i.num.ioxocivol.j. Ncuizan. inconti.5)9.nu.i;w 
laf in confl6S.coL^.voL 5.Poi:t. in conli. 1 o6.n\x.<> li 
Riminal.in conlL^ i . num.8.&in coniL 1 1 8. num.6i 
Parif an confi.p Jium.47.&'in cont. i z. nu. t 4<?.vqLi. 
Gozadin.inconfi.i9.num.j j A' Xiraqucl.in tracXde 
Nobiiicci j.num.rj. 

H.i:c dcclaratio probatur arg-l. cx facio.§.li quis ro 
gacus. fijul Trcbd. nara vci pcrfona nubiiis & indi- 
gmuccconflicuca non prxfumicur dcnacuraiibus co 
gicalii: , ica cciam non pr.rf uraitur dc illis lcgicimacis 
lcnfiflr.imiuo talcni fobolcra Ipunam abhorrcrc pr^ 
lumitur talis tdhtcor nobiiis , & pcr cam noiie cxclu- 
difiibliicuium, quiacilcs fpurij , df^inc uuijisdcdc- 
cori,quam clicc in vnoignobiIi.Lfi qua iilulltis. C. ad 
Ortictan. pcr calcs cnim Hlios , nobiiius patruiii, vel 
aui prxdcfiiiiifb non cofcruatur.Llcx naturxtfldc liii 
cu homin.&taics iIlL-guimcnariccntcncur infamci 
infamia fadi, vt pcr Azon. in fiimma. C. de inium. Sti 
hinc di quod prupccr e:indem racioncm ilH icgicima 
ti non vcniunc in J^ciuiis propccrnobiiicatcm cuncc- 
dencis.$.naturaics, fi dc fcudo fucr. controucri.intcr 
domL&agnacnecciiamin cmphyceufi ccclcfuilica 
pcopccr iplius ecddix dignicatcm, Bal.S.iiy. Aiexao. 
& alij.in d.$.cum auccnn. Conna lucopinioncm licec 
ceticant Ruin.m confd. 1 6 r.num.i j.iii). i.& Rolan- 
dus a Valle in conli.6i. nura.19.l1b. Uracn tu non 
difcetiui fupcriori opinionc, quaro dcclara tribus 
motiis: &prim6qaandoconftic tcitatorcm vclicia 
defcCiuin hiiorura graiuu dcucnirc iiarrcditaccmaci 
nacuraics:li»nindo no proccdic, quandolcgicimaius 
ellcr rcliituciis aii dit;nitatc$, honurcs &ad omnia ac 
ficlict nacusicguitnus & nacuraiis. ccniononprocc- 
dit, quando cxprclicde plenitudineporcitatis ftiic lct 
ginmatus cciam adcxciutioncm fubincuci, vc iAis cri 
busmodis nocaiiiiiccr dcdarac Aicx. inconfi. i.fub 
num. 1 9.in vcrf. non obliac i i.arg.vol.j. 

Er fupcriorcm conciulioncm amplia procedcre 
eciam quando nun cllct nobiiis, ncc in dignicacccon 
(litutus ccttator, fcd clict honeflx vitx vcl honorabi» 
lis cognacionis,iuquoddeiI(»vcTecundia li fuaco» 

gnatiu* 
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gnatio ) Hue domus fua deumircc adbailardos: tali 
eninicafunon cxcludiiur rubllicutusafilio narurali 
legicinuto, Bar.& alij in d. $. ii quis rogacus , Dcc.in 
conll.284. & in con<i.4i Alexanin conHLz f.Scin 
conri.94. volum.j.Ruin.in confil. t6i. numc. 1 1. vo- 
lum.i.&:inconril.7().numero i. volum.j.<Si:Brun.in 
conriLt;.colum.j. 

Quarto principalis concluHo dcclararur non pro* 
4 j cedere , t quando lurrcs grauatus cilct nobilis pcrfb- 
na, feu in dignicace colUtucus, & illa cum qua macri- 
moniuinconcraxit.cdetvilis&abicAtconditionis, 
ita&calicer quod fccundum bonosmorcs ciuitacis 
maximaeifuericverecundiacalcmin vxorcmaccipe 
rcnam in tali cafu illcgitimc naci, non cliiciuncur le 

?ritimicx lubfcquuco inacrimonio, &conlcqucnrer 
ablHcummnonexcludunc. icatenenc glof. in$. Hc 
igitur,in verbo.pcrmiccimus, Auch.quibus mod.na» 
tur.efHcJcgit. Anq.in $.fcd &aliud.Autli. quib.mod. 
natur.eftic.lcgit. (^^ pollacaut.i ;o.dcbc$ fcircMarr. 
Laudcn.in tratft dclcgitimatione, num. i 5S. Lupus 
inc.pcrvcftras.$.7.col.i.num-7. dcdonat. intcr vir. 
& vxor. Ruin.in confui 1 1 . num. 5. Iib.;. in confi.91. 
num. I <>.lib. j .& in conli.; 1 .nu. 1 1 .Iib. 5. laf in I.Gal- 
Ius.$.&quid li cancum, num. 1 07. ir.dclibcr. &. (K>ft- 
hum.& in Lneq; profcino,num.4.C.dc ccAam.Curc. 
iun.inconliLi ^^. numc. lo.CagnoLinL liquaillu- 
firis,nu. f . Cad S.C Orfic Pctra lanfta ling. 6 o. Hi p.. 
poLRiminaLinter cofilia matrimonialia,in conL 8 o. 
&CfphaI.in confi.8i.num.t t .lib.j. 

Qui moucntur,prim6. Filij cx vctitis nuptijs pro* 
creatilegicimi noneiliciuncur.l.incclbis.C.dcinccih 
nupc.$.quoniam,in Auch. quib. mod. nacur. dficlc. 

{;ic.& $.vlc.in Auch.quib.mud. nacur.crttc fui . fcd ti- 
ij nati ex nobih perlona feu in dignicateconllituu , 
& ex mulierc vili & abie<!br condicionis , etii cx lab- ■ 
fcquuto matrimonio, dicunturnatiexprohibitis nu 
ptijs de iurc duili, ergo illi Hhj legitimi non efliciim 
turjninorprobaturpertcx.inL legeluha.ir.dc ritu 
nupt. vbi conllitutum fiiit , nc Senator , Sen.itorifve 
fiUus, ncpos,&proneposduceret libcrtina, necuius 
paier,matcrvc artcm ludicram faccrct, idcm proba- 
turinLhumilem.Cdeincell.nupt.vbi humiicm & 
abie^lam ellcdicit ancilLim,hbcrtam , fccnicam , t>>> 
bernariam, l^nam.earum filias,aut ca quz mcrcimo< < 
nijs publiccpr^ fuii , cumquibus viri patridj & nobi- 
les matrimoniuro contrahcrc non polliinr. 

Huicrationi rcfpondctur, quod rcx.indJ.lcgcIu- 
lia,&ind.Lhumilcm , loquunturin Senatoribus, & . 
corum filijs ncpotibus & pconcpocibus , & non in 
alijs perlonis , vt probaturin $.vltimo, Auchcn.de 
tricn. & fcmif. Vd fccundo rcfpondctur, qucni dicl* 
legcs flierun t dcrogatj; per $. li quis autem , in Autii. 
vtlibcni dccftcro. 

Sccund6 moucntur per 1. Imperialis . $. vlt. C de 
nupt.vbipatriciusprius impctrata liccntiaa C^fare. 
confciilis dotalibus inilrumentis in vxorcm illam du 
ccte potell.qu^ iam artcm ludicram & fcenicam cxcr 
cuillct,& fili; ex eo connubio nati , lcgitimi cfHciun- 
tur&patri fucccdcrcpoi[iint:crgoic6trariolcn(u,li 
vcnianon fuit impctrataablmpcratorc,fihj indena^ 
ti lcgitimi non cfnduntur. Huic Icgi rcfpondctur , qi 
loquittir in viris patricijs, cum ipfi a i*rincipc loco p% 



Trentacinqui; 

tris tcneamr.$.fcd cx confb'tutionc,In(l. qm'bus mocL 
iuspatr.potclt. loluit. Itcm rcfpondcturquod hodie 
iurc C^larconouillimodidblex Fuit correcla, cum 
hodieomncs abfolute viles& abiedas duccre pof* 
fint. diAo $.(i quisautcm. 

Tcrtio&vltimomoucturpcr tcx.in$.fed&aliudf 
in Auth.quib.mod. natur.cfhc.lc^ii.vbi videtar pro- 
bari,quod tuncdcmum cxfublcquutoconiugio fi- 
lios ctfaci lcgitimos , fi filiorum materco connubio 
digna fiiit . Huic texrui licet pluribus roodis rcfpon- 
dnrnn vna tamcn rcfponliomihi viderurvcra,qu6d 
illc tcxtus non foium non pcobet id, ad quodadduci 
tur, fcd potius cotrarium . nam ille texJoquitur qua- 
do patcr recufat duccre in vxorem illam inhondla, 
&qu.Tthorum viobuit , & idco ex matnmonio illi 
filij'nd polliint legitimari, & fi hoc roaxiroecuperet» 
& lic lex rclinquit in potcdate patris, 9» illa ducat, vcl 
no ducat.q? prubatur ex illis vcrbis, ncq; dignam efle 
exiflimauir, quod verbum exilUmauit, fignificat vo- 
luntatcm libcram, & idcm cllquod iudicarc, flacuc- 
re, vel dcccrncrcvt apud M.Tul.in oratione4.in Vcr 
rero . Cerhflimiun accipite argumentum , quo hd- 
liusdefingularieius impudcnriacxiflimarc poflitis. 
&idcocum patcrnolitiila in vxorcm duccrc proptcr 
dusinhoncitatem, &cumdefideret fiUos legitimos 
fieri, idco Impcrator inucnit moduni , pcr qucm filij 
ctiam cx non matrimonio polliint Icgitimi ficri. 

Cum hxc igitur decUratio non probetur ratione,. 
cui commodc rclpondcri non pollir, idco cotra cam 
tcncnt NicoL dc Vbaldis in tra^dc iucccirionibus 
ab intcftato, naro.£i. Loidouic. dc Sardis in trad^ de 
lcgi c i mar.i n ri t. dc Icg i rimatione pcr fu bfcq uens ma- 
trimonium,in finc,& $.lcquenti, num. j. Ial.in conli. 
X ) 4.V0L i.Lupus in rcpct.c.per veftras. $.11. nuro.8. 
dcdonat. intcr Mr. & vxor. loanncs Brundlus in tra- 
£tA.de I j)onfalibus, & matnmonijs , condu. i.nu. j 6. 
Cardin.Alcxan.in d.c.unra, q,6.& q. 1 o. Syluanus in. 
conf.}.num.4 1 .Palcotus in tradh dcnothis fpurijs<.Y, 
filijs,cap.i i.num.7.Boer.q.i40.num.i 6. in fi.Dida- 
cusincpitomcdcfponfal. parte i.cap.8.$.i.nume.j>. 
Einanud CoHa in rcpct.LGallus. $.& quid l\ tantumt 
num.98. ff.dc Ubcr. & poHhum. Phanucius in tradla. 
dcIucrodoti$,in gLpcr mortcm, num. ; 1. TiraqueL 
intra^denobilit.capi 5.nu.i].&cap.io. nu.17;. 
Callador.dedf I. num. (S.rir.dcfponlaL vbiadcrit, 
hancclle communcmopinioncm, OfalcusindcdC 
I 54.vbi itainScnatuPcdcmontano dccilum fuiilo 
tcllatur,BaLinI.cam,quam. nu.14. C.dc hddcom.& 
Ang. in$. quiaverb,in Auth.vtliccatmacti &auic.. 
dufdcmfuntfententia:,&hzc cllmagis communis 
opinio , prou t cdbtur , & cam fcquitur lacobus Mc- 
nochius in confi. i S.per totum. 

Qui mouentur primopcr tcx.in $.vItimo, Authcn. 
dc tnentc & fcmiLvbi probatur, natos filios cx ancil- 
ladeindein vxoremduda confedhsdotahbusinlhu 
mcntis.cllclcgitimos, & patri ab intdlato poHc fuc-, 
ccdere: fcd ancilLi elt pcrfona humilis, & abicc^bc 
condirionis rdpcdu domini.Lhumilcm. Cde incdl. 
nupt. ergofequitur, hcimro elle matrimonium do 
uircciuili intcr nobilcm & ignobilcm, & quod fi- 
lij pcr diAum raairimonium lcgitiini & patri fuco 
ccilores c^ciuatar, 

Sccund6 
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Secandomouenturperrcx. in $.liquis aurcm, in 
Auth. vtlibcTtiiicc^tero, vbi hnrruntrutmaliavcr- 
bo: fiquisauccm libcrtamduccrevolucrir, autlcgiri- 
mam hiccrcconiugcni,cuiuslibetdignitatij> cxillcns, 
nuptialuconHciat documcnta, (hancn.iblara poil 
manumirnoncm oblcruationem adijcimus: ) &lint 
ctiamprxccdcntcsiilij, ficut&qui poil dotalianati 
funt,liDeri,&ingenui,&iui, &patris fucccflorcSi&i 
poihilationcannulorumaurcorum, &priilinum na- 
talium libcrtari, nuUamq-, pcnitushabcnrcsdiricrcn- 
tiam, adc^tcraingcnuorum matrimonia. cccequcKl 
ex illis vcrbis.cuiuslibct dignitatis cxil^cns, non cxclu 
ditneqncctiam Scnatorcs, qui cuam cum hbcrta hu 
miii &abiccljc conditionis . d.l.humilcm , matrinio> 
tiiam dc iurc ciuili contrahcrc pollunt. & cx illis vcr- 
bis, nuliamq; pcntcus habcntcs diticrcnnam , conllat 
hos filiositacricd;oslcgicimos& patn immcdiatcab 
inrcllato & alijs vt in ^dcicommiiro & limiiibus fuc- 
ccdcrc, qucmadmodum in illis lucccdant aliorum 
matrimoniorum iili) , a quibus prxdi<fb nihii pc- 
nicus diticrunt. 

Tcrti6& vltimbmoucnrur: nam vbidubiura dl 
de iurcciuili,&claruin dc iurecanonico , tunc ctiatn 
in foro ciutii iuri canonico Handum cHx.j. & ibi Do- 
Aorcscommuniter.denouiopcr.nun. i'cdli hxccon- 
ciuliodubiadldeiureciuih, quod non credo : clara 
cli dciure canom'co,cij vironobihliceac ducerean- 
cillam&vileininvxurem,&fili|indcnati funt arquc 
lcgitimi & fucceilibiles, vc nati ex vxorenobih : ergo 
huic de-:i(ioni luris canonici ctiamin foxo ciuihin 
hacmatenadandumell . probaturminorprimopcr 
cex.increcurrat. \ i.q.4. Sccundo pcr ccx.inca.&vl- 
timo, dcconiugioicrno. Tcrtio&vltiinoper tex>in 
c.intcgntas.$.vicimo. j i.q-j. 

£x prxdidlts apparct,qu6d fupradicla fccundaopi 
n io tam dc iurc ciuiii , quitm dc iurc canonico clt vc- 
ra,idco cum ca cgo pcrtranfco : quia (i ex rclcripco ic- 
gitimari poiltint nati cx turpi & vdi pcdbna, vc ex illa 
qux chorum violauit , & mcrctricata cil . $. iit igitur > 
Auth.quibusmod.natui.eiHc.lcgtt.multo magis pcr 
fubiequcns matrimonium lcgitimicfhciuntur, cum 
maior lcgiiimatio iit pcr lublcqucns matrimonium , 
auam pcr rcicriptum, cum liia anatura, ilUabarcc, 
ucisnarurainfcriorc proucniat, prouc lacobusMc- 
ncxriuus in prxcitacoconliiioopcimcconlidcrabat. 
Quintoprincipaiisconclurio dcclaraiur non pro- 
4t> ccclcre,fquandofihj,quihabcntur, nati iuntcxinii- 
iicrc non rctcntaindomo, nam tuncpcriubrcqucns 
marrimonium no lcgitimantur, & idco fubllitucum 
non cxcludunt, Bar.inl.fin.ir.dcconcubin. Ang.Arcc. 
in $.Bn.Inliic.dc: nup.lkl.inconr.io5.vol.j.Specul.in 
tit.dc ruccclLab intdl.in vcrlic.& noca trix Oldrad.i n 
conHi 96.&Cur.iun.inconi.i 56.nnm.9.quxconciu 
fioprobari vidctur in$. j. Auth.quibu$ mod.natur. 
diic icgit. &in $.li quis igirurdotalia , Auch.quibut 
mod.natur.dlic.fui.id proccditdciurcciuih: dciure 
verocanonicopcrrublcqucns matrimonium lcgiti- 
roantur fiiij nati ex muliere non retenu in domo, 
proutclcgantcrtraditDec. inconCi j j.quod cftfcr- 
uandumctiaminforociuiii, quiadc lurcciuili non 
cft ita rcfoiuta conclu(io.contrarium.n.probatur per 
rcxin $.quodaucctu, iundbiglolan vctDo,legiumo5, 



& in vcriic.led quoniam vtique,in Aath.dc tricnrc & 
remifin $.ii.Auth.dcinccft.nup.& in $.li quisautcm, 
in Auth.vchbcrtidccftcro. vbi hhjlcgitiinanturper 
iubicqucns mairimoniu dotalibiis inliruinentis con 
fe^is. nccibidiciturquod rcquiratur.quodmuiier 
iltindomorctcnca, &li rcquircrctnr,vtiquechxiiicti 
proutdixit dc docahbus inUrumcntis.& cum noa 
poHjcncgariquin litdubia hxc conciulio,cumcgo 
nonvidcam rcxtum hoc diccnccm, non eft dubiura 
quod ftadum di dccilioni iuris canonici. c.;. dcopcr. 
nouinunda.&qu6d pcr iubicqucns matrimonium 
lcgitimentur etiam de iurcciuth, traditlaf in con* 
lil. j i.voLi.Hxccociulio crcdoquod proccdat.quaa 
do coicus cum mulicrc , cx quanati funt ifti Hlij, non 
cft punibilis . fcd quando cft punibihs, tunccum ccr* 
tumlirdciureduihquodpcr lubfcqucns macrimo* 
nium noncfficiuncurlcgitimi,vtprobacurin $.iinji» 
Autii.quibiismod.nacur.c&.fui.icddciurccanoni' 
colicilh fihj infbro ciuili noncrunclcgitimi,fcdin 
fbro canonico iic & lic li iuchcandum crit iix^undum 
iuraciuilianoncruntlcgicimi: li vcrofccundumca- 
noncseruntIegitimi,Gign.in d.l.liqua illullris.nu.p. 
' Sextb&vliimodcclaratur no proccdcrc invulga 

47fconccpco, namil^pcr ibbfcquens macrimoniuni 
non lcgicimatur,Bal.ini.cam,qtuii\. num.i4.Cdeii' 
dcicom.&in l.li quailiuftris, num. j.CadS.C.Oriic 
&fubftirutum non cxciudic criain ii icgicinurcrurv 
Albcr.ind.I.gcneraliter.f.cumaucem, num. j.C.de 
inftic. & fubliic. Alciat.in rub. num. 46. H.dclil>cr. 6t 
pofth. & in LGallus.$.li cius , nu. ^ 9. S.Ac i ib.& polih. 

48 In fccundo cafu,tquando quis pcr rdcriptum iq^i 
timatus cxtitit , dicas duas addli: l>}dioniin opinio- 
ncs : &prima ct^, qu6d ifti 6li)lcgicimati jicrrdcri- 
pcum lublbcucum non cxcludunt. qium opinionem 
tcnencl}aI.inLLudu$, la z.lEdehxrccLinftituen.in 
Lli ica quis.$.is auccra.ff]dc icg. 1 .& in Lii quis pofthu- 
mos,in prin.i{]deUbcr.&polihum. Salycin L.gcnera- 
iicer . $.cum autcm . Cde inftir. & ftibftic. iub condit, 
fac. Imoia in Lex faCio.$.li quis rogacus . fiiad TrebcL 
& in $.is autcm,Pau.dc Caiiin l.fin.Cdc his, qui vciu 
.rrat.impccr.&inl.cumacuti(Iimi.Cdcfidcicommin 
&ibi lUrbat.tub num. i^p.candcmopinioncmcon- 
fulendo lcquutifuncCald.inconf.;. tit.quifilijlincle 
gir.Lud.Balog.inadditJ*ct.deAnch.inconl.4i7. j>cr 
totum.Ioan.dc Anxinconf.4£.num.i 5. Alcx.incon- 
lil.i j.num. I .& feq.in conl.67.num. i .& fcq. &in c6- 
fiL94.num.4.vol.j.&AfHi(fi.decif 568.num.j.&mo- 
ucncur ilii ex plunbus: verum cgo rcccnfcbo duo, vd 
tna fundamcnta,qu.t: mihi vrgcntiora vidcntur . 

l'rimo mouctur.vcrluintclligcnda funtnarurali- 
ter , & non ciuilitcr.LliTitius.$.Corneiio f(riici.fr.de 
iure iilci. Lex ea partc. $.in intiilam . tf. de verb. oblig. 
&cfufccptum,dcrcfcript.Iib.6.fL*d filij lcgirimati no 
dicutur Ivgitimi & naturalc*s a narura,& fic nati cx l^ 
gicimonutrimonio, ieddiciirurlegitimi pcra<flusci 
uilc: cigo quando fubrtitiitio cll facL fubcodicionc, 
ii linctilijsicgitimis& natnralibushfres dc-cdlcrit, 
verbainteiligendafanrdc filijs legitimis& natorali- 
bas^ natura&liccx lcgitimo m.icrimonio.&nonde 
Blijslcgiiimatis, quidiLHni pcradhisciuilcs lcgitiini. 
coiirmacur lixc ratio pcr tcx.in l.tidcicomilTiim. fflde 
con(iit.& dcmon. & in Lii itaquis.$.ic cui. Cde lcg.t. 

vbi 
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vbi fidcicomitram iniundhim Ticiorubconditione» 
fidccdlerir linclil>cris,noncxclutlitur,i]uiuis Titius 
dccdlcrit cumhlijs adoptiuis,qui pcraclus ciuilcs 
Itgitimidicuntur. Itcmconfirmaturpcr tcx. inl.fin. 
Cdchis , qui vcn.xtat.iiripctr. vbi quando ht mcntio 
dclcv^itima arutc, intcUigitur dcartatc naturali ij. 
annorum, non autcm dc xtatcdiipcnfata ^ Prind» 
pepcrrcfcriptum. 

Huici.uioni ita confirmata: refpondctur, quando 
aliquiddlnaturalc, &fupcrucnitciuilc, tunc vcrba 
natticalitcr funt in(clli<.;cnda, &ita proccdit tcx.m 
d.§.in infuUm.&in d.$.Cornclio firlici,vbi mors tan 
tum ciuilis lupcrucnit: qu? cum non habcat cundcm 
ededlum qiicm mors naturalis, no ^quipararur mor- 
ri naturali . fcd Iccus cft,quando llmul adcfl naturalo 
& ciuilc, quia lunc vcrba intcUigcnda funt iccundum 
kms dilpofitionem.cum tcliator pr^fumatur vclic ia 
fuadifpolirioncid , quod iusdifponit, Bart.&: Bold.in 
Lhxrcdcs mci.fcum ita. ff.ad Trcbcl. & ui l.Gallus.$. 
^nidam rcClc.il.dc libcr.& pollhum. lcd in quadlione 
noftra filij diaintur n.ituraics cum habcant primor- 
dja naturi,& dicuntur lcgitimi propter Principis re- 
(criptum : & idco non dicuntur ilU lcgitimati diffcr- 
reilcfptiinis&naturalibus.fillud, Auth.quib.mo(i 
natur.cfHc.fui.&lu:concurrit n.tturalc&ciuiic: cn>o 
cu ius ciuilc ita lcgitimos Milt cllc lccitimatos a Priiv* 
cipc,, licut natos cx viro & vxorc.d.$.nitid , fcquitur 
vti illa vcrba,(lnchli)slct;itimis & naturaUbus, intel- 
bguntur in filijs natis exviro&vzore, itaetiam intcl- 
Uguturin lcgitimatisperrelcriptumilPrincipc. Ncc 
obllatdl.tidctcommillum. quia ibi filius adoptiuus 
noncxcluditfubfbtutum, proptet fraudcm , qua:dc 
fiicilificri polVct; quia quilquis per adopnoncm in 
vnocodcmq; momcntopotclhiliushcri, &pcrcma- 
dpaiionem cxtrancus hcri , vt dicit tct.in Lcum ado> 
pauus. Cdcadoptio. Pnttcrca filijadoptiuinonha- 
hentiura naturx,licutlcgi(imati, &appcllationchli^ 
intelligiturdclegitimo, qui ctiam habeat luranatu- 
».l.filium diffinimus. tYIdchis,qui funtfui, velalie. 
iur.&fortior clUcgitimatioqii.i.nloptio. Ji.adopfio- 
nis. Auth.quib.mod.natur.efh'c.fiu. & Llc-^cm . Cde 
natur. hbcr. vbi fili) n.itutalcs licct no podinr .-idopta- 
h a patrctamcn pollunr lcgitimari, & idco non volcc 
areumcntum dc vno ad aliud . Bal.in Lfi te . Cde fuis 
&lct<ir. NcCctiamoblbtd.Lhn. quia loquiturin re 
naturali. &Lcct contra cam difpcnfcturpcr Princii 
pem , tamcn Princcps no potdHaccrc naturalcqucd 
noncfV, naibi lcxdifponcbatdcmaiori vigintiquin-» 
quca:inis.& licctcontraca qu.r funtiknatura Prin- 
ccps poirit difpcnfarc minorcm, non tamcn cura ve- 
rcpotdlfiiccrcmaiorcm 1 f.annis.&idco in dubio 
vcrba natuinlilcr lunt inrcUigcnda. fcd lcguimatus 
<lidtur a natura natur.tlis filius, & iurc naturx iVu gc« 
riom omncs fili) legitimi cTant.$.liceat, Auth.quibus 
mcHl. natur. clHc. Ugit. & co lurc non crat cogniium 
de iflis lcgi timis,icd lcgc pof itina lcgiti m i tas & illcgi 
timitasi<itt< • ir.&idco percamroUi pordl, 
Bar.inLliisij . ■ . .npiorc, in j q. pcincijuli. li.dc 
vl'ucap.&lcgitimatioot haccanfanon facitcumlcgi- 
timum, fcdtoHit obrtacultim, quodalcgc poiitiua 
Jubcbat illi-j^itimc natu?, ciim liciurc natiirali lcgiti- 
inasaatf&iJco propric dicttur naturalis & If^iti^ 
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tnus& nihil difrcrrilegitimis& naturalibnsexma- 
trirnonio ortis. f.quoniam v.uie.$.rcliqui.$.illud.$.ll 
quisigitur.$.adop(ionis,&$.cum fcmcl, Autii.quik 
mod.n.atur.cfliclui. &idcocumvcrbaiIIa,lcgitirais* 
naturalitcr inrclligi nopoflint, intclligcda funt fccti- 
dum iusciuilc, quoiurcita appelLtntur naturalcs Sc 
lcgitimi lcgitimati a Principc pcr rclcriptum , ficut 
filij lcgiiimi &naturalcs cx matrimnnio orti,intcr 
quos nulb el^ diflcrcntia: & idco vtiilH cxciudunt 
lubditutum.licctiam lcgitimati. 

Secundo moucntur. tiomen filiorum vbi pofitura 
efl in conditionc,propric&in fbrmafpccificiintcUi» 
gi dcbet,arg.Lqui li^rcdi, in prin.&l.\iguius.f!.dec6- 
dit.&dcmonfl.&hhj propricintcUigtinturilU , quos 
iufbr nuptixdcmonltrant.l.hhnm. fi.dc his , qui funt 
iui.vci alic.iur. & $Jcgitimi, Auth.quib.mocl.natur. 
ciiic. lui. fcd in quxflionc noflra nomcn fitiorum po- 
fitumclHncodirione, quia ftibflitirtio fiufta fuit fub 
conditionc, fi h^rcs tinefili)s Ugirimis&naturaJibus 
dccdlcrit : & fiUj iAi lcgitimati non fiint naii ex 
nuptijs , fcd cx reprob.ito coitu.c.ncmo. f z q~f . crgo 
illaconditio, fideccllcritfinchhjs icgitimis& natu- 
ralibus , intciligi dcbct propric & in forma ipeci- 
fica in natis cx iulHs nuptijs , & non in natis ex re- 
pcobato coitu. 

' Huic rationi refpondctur. conditio quando refpi- 
cit effcduni adimplcri potcft pcr xquipoilcns. 1.^. C 
dc inlhru[.& fiibliitut. Bar. in LGaiius. $.& quid fi tan 
tum. i)!dciiber.&po[lh.fcdtn quxflionc nofhaoon- 
ditiordpicitcticci-um, quia appofitaatdl.itore ftiit 
adhocvtfiiij faltcm ab intdbto fucccdcre pollint. 
LLucius, & ibi notatur . ff.dc hxrcd.infiitucn. quiad 
hoc vt fucccdcrc pollirnt crat necdle , q> dlcnt fih; le- 
gitimi& natur.ilcs, autUiccr.CdcnatHral.iiber.cr- 
go fufbcitquoddii^ihiconditioadimplcaturin fili/sle 
gitimatis. & tcx.in d.Lfiiium,loquitur co iurc,quo nd 
erat introducblcgitimatio niliper inatrimonium.& 
quia icgisiatoranimaduertens ad naturalcm concu- 
pifcenuam, quxilhs naturaiibus tantutnmodo fiiiis 
infirrebaiur, pruuiditdcpluribiis modis lc^iiiinan- 
di, intcr quoc fuit iflc pcr rctcriptu iVincipis, vi pro- 
batur in $.lcgitimi, Autii.quibus mod.narur.cftic.fui. 
&in $.licct, Auth.quibus mod.natur.cfbc.lcgitimi.& 
ideo lcgttimatus potlca a iurcappcllarar lcgirimus & 
naturali'- i poliniodum Icgitimorum& natii- 

ralium.Cv . aioru coditio fucritad^qtiataquod 
noncrattcmporcdi^LAIiu. non mirum cfl fi quod 
onirur infihjs lcgifimis& naturaiib.difponatur 
in hli{s legitimatis , arg. L). ff. dc icga.j. L). C.dc leg. & 
LGaJius.$.&quidfi tantum, cumgi.j.in vcrbo,eman- 
cipatus clict.fiidc Itbcr.& poilhum. 

Tcrcit^& vltimoalijs omiliis mouenturluc raiio* 
ne.Fitb°o & improprictas in impiemcnto conditionis 
non el\ arfcndcndxLfidcicommilIiim,&Lqui h^-rcdi. 
ffdecondit. &dcinonrt.lcdfiliuslegitimatus fic1c& 
impropric lcgitimus dicitur, vr probabi tur, & in cafu 
noflrofili) lcgitimi & naturaics inconditioncponua 
tur : crqo in hac conditionc atiimplcniLi ncccflc dlqi 
adlint filij vcri legirimi & naturolcs , & non fihj lc^i- 
timari, qui fic^c& impropricicgitimi .ip^H-liantur.Mi 
nor prol>atur primb per tcx. in $ filiam vcro . ibi , a 
^uaoara maciunaiionc. Sccuudoin^.gcncrHliccr, ibi« 

liuc 
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(iue per qunmlibct aliam machinationcm, Auth.c^ui* 
biis rao<inatur.cfficfui.Tertio pcrLlmpcrialis.$.(i vc 
tb ante . tbi , quad matrjs fccnicr non un t fiiiz . Cde 
nupt.Quart6 pcr glofin cinnotuit.dc clc^.vbi dicir, 
quodlegitimatusnon diciturlegitimus Jcd tiiquam 
legitimus : quz ditUo, canquam, cft nota iinproprie> 
ratis,l.mcminimus , circa mcdium. Cdc Icgit.ha:rcd. 
Qaint6 pcr tcxan l.qui in prouincix$.diuus , in finc . 
ritu nupt. 

Huicrationi duphcitcr rcfpondctur, &prim6ne- 
gando quod (ilius lcgitimatusdicatur (idc& impro- 
prielcgitimu$,namfiliuslcgitinutus dicitur \cxc6i 
propnc lcgitimus , prout tradit liarcinUi is, qui pro 
cmptorc,num. ip.fTdc vfucap.qucm fcquuntur lUUi 
in l.nuper.Cdc natur.libcr. Cuman.in cof 1 68. Ang, 
in co nil 1 1 ; . Pcr.dc Anch.in conf. i z j. & Pau. dc Ca- 
Itro incon£iSo. fuperco.lib.j. in conlijt^. 6c incon- 
fil.a 5 1. voLa. & r.itio cfl , quia aiiqucelTclcgttimura 
dc(i:cnditl lcgc pofitiux non cnim hocabipfauacu- 
ra incroduccbatar.$.liceac , Auch.quibus mod.nacur. 
effic.lcgitimi.$.natura,&fnquis igicur, Auch.qaib. 
inod.enicfui.fcd lcx dtfponens circa ea, qux func iu- 
ris, veriuccm inducit&non iidionem.l./i vnus.fi.p- 
£tas ne pctcrct. fF.dc pad. ibi , non quidcm i p(b i ure, 
iicutftipulatio. crgoquando lcx dilponitaiiqucni c(^ 
icicgitimum, di(ponit fccundum vcritatcm &non 
fccundum (idlioncm: &ideoquandoperrcfCTiptum 
Principis (it lcgitimatio.qui Princcps dicicur icx ani- 
inaca in rerris.$.(in. AuthJde coniiiL fcquicnr quod fi- 
lius vcrc&propriclcgitimusdicitur& non (ccundii 
fitflioncm . Con(irmatur h.tc ratiornam ad rcmotio- 
ncm obftantium fcquitur poiiiio, fcd hic rcmouctur 
macula facics illcgiiimum.Llmpchalis.$.|. C.dcnup. 
crgo remanctlcgitimus. ljcat.n.in luniii vidcrous, q> 
cxpulfaicruitutc pcr manumilTionem, dercgicur li- 
bcrtas, quarincratiurcnacuraii, fcderatoSufcarade 
iurcgentium. Lmanumiflioncs. frdciuft.&:iurc.(cr- 
uiniscnim cft accidcns&non nacura, ideo iublato 
accidcnti,ip('anaturacluccfcit. (icin propofitodcpul 
fa macuiaiilcgitimitatis pcricgitimationcm, dctcgi- 
turlcgitimitas, qux iurc natur.ili incrat, cumomncs 
libcri fca lcgitimi k principio nalccbatar,& fic pcr ic- 
gi ti mationcm forma prior reduci tur , non noua im- 
ptimimr, &icgitimatusnoncltpropricpcrlmpcra- 
torem f^ickus, Uddctcclus.&iiinccftqu6dillilcgiti- 
niati nihil a lcgitimis di(rcrunt.$.liccat igitur. ibi, ni- 
hil i lcgitimis lilijs dilTercntes , Auth.quib.mod.nar. 
efiic.iegir.& $x]uoniam varie . ibi,niiul dilBmilis alc- 
gitimi$,Auth.quib.mod.natur.clfic.fui.illacnim vni'» 
ucd"alisneg.itiua,niliii, rcquiritconcuriumomnium 
particuiarium , aiias oracio reddcrctur fall"a.i.fi is,qui 
duccnta . $.vtrum . ff.dc reb.dub. crgo icgitimaci vcrc 
funt lcgitimi, & hoc confiderans Imperator iftos icgi 
timatos , iegirimos appcliat , in Auth.quib.raod.nat. 
efhcfui.in prin. ibi,ex naturaiibusad lcgirimosafccn 
<lunt.(Si: iu l.communium.C.dc nacur.libcr. & alibi Qe 
pc. &cum vcrbalcgispropric &non (iftc accipidc- 
Dcanc.l. 3 .$.ltxc vctba.fLdc nc^.gcftis . fequimr quod 
lcgicimari propri(},& non fidle lcgirimi dicuntur.Ncc 
obftant fupra addudfa, quia proceduncquando lcgid 
micas conlidcrarurrcfpc«lu matrimonij: nam tunc 
cum fiiius lcgitimatus aon ortus iit cx vao tnatrimo 
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niojlcx vtitur in hoc fii5lionc, quia non potcft cfficcre 
vcrc, vc natus liccxcoiundhone matrtmonij, qui non 
fiiic Cc nacus, fed taracn icx habet eum pro tali , & ita 
Ioquiturtex.ind.$.(iiium, &ind.$.diuus, in (i. &iu 
procediint alia argumcnta fupra adducki. fed quan- 
do lcgitimi tas conlidcratur prout cfta^ts iuris ciui» 
lis, proutconlidcraridcbct: &tunccumnihilaliu<i 
fiieirc lcgitimum,niii cflc habilcm ad ca, qu^ funt de 
iureciuiii, tuncfihuslcgirimarusdicitur vcrc&pro^ 
pric lcgirimus , & non hclc, & lic Icgitimatus fecun- 
dum vcritatcra cftlcgitimus, fccundum li^onem 
cfticgicimcnacus. 

5ecund6 & virimo fupradidlx rarioni ccfpodecar » 
qu6d a&io & improprictas in implcmento conditio- 
nis non attcnditur , quando impicmcntum (ii!ilum & 
vcrum non habet cundcm eltcdtum , fccus (i eundcm 
cflcchim habet,quia tunc(icbo& iniproprictas at- 
tenditur in implcmcnto conditionis , vt probamc 
inLiuIi.-inus.fF.dccondirio.& dcmonftrario. in vcc-i 
bo, acccpto tuUlIct, iunclo $. cftautcmacccptilario, 
lnftitut.quibus moiLcolL oblig.vbi in condirioai* 
busidcmoperaturiraplcre conditioncm vcrc vcl fi« 
Ctc, li cundcm cflc(fhtm habctimplcmcnrumficluni 
qucm vcrum.Sctl in cafu noftro dato & non concdlb 
qu6d lcgitimatus litfidc&impropric filius, camcn 
cundcm opcramr clfcdhim, quia legttimatus niliil 
difert k lcgirimo:& qu6d ciufdcm fint c^Tcdlus, fupca 
in rcfpondonc ("ccundi fundamcnrididhira fuit.crgo 
incautnoftro in adimpicmcnto conditionis fufhciC 
quodadiint filij lcgirimari,qui fi<3c diainrar lcgi- 
riroi & naturalcs , lici^t quando adfunc fili) legici- 
mi & naturalcs. 

Cum igicur fupradidbi opinio non probetur racio» 
ne, cui commodcrcfpondcri non podic, idcoalccra 
cft opinio fuperiori concror ia , qtum ccncnc BaLin fi. 
Soci.num.5.Arcc.coL4.&Alciat.num.39.inLGallus; 
$.dus. fr.dc libcr. &pofthum. BaLin Lli fub condirio» 
ne.Hleod. Alcx.in Lli quis pofthumos, num.4. ffieod. 
Alber.& Alcx.in l.gcncralttcr. $.cum autem. Cde tn- 
ftit.& fubllic Alciat.Pau.de Caft.& Ripa in Lcx fa<aow 
$.fi quis rogatus . (T. ad TrcbcL Ioan.And. in addit. ad 
Spcculjn tit.dc fuccclLab inteft.in fine. vbi refcrt lac 
dc Arcna fliillc ciuldcm opinionis . Soci.in Lfi cogiu- 
ris.num.i i.fLdcrcb.dub. Ant.de But.inc.pcr venera 
biiem,num. i y.cxtni qui (ilij fint icgitimi . Ioan.Dilc« 
(f^us in tradl.dcartctcft.tit. 5.00.1 5.num.3.&Alciar. 
in rub.num.4 i . (f.dc Iib.& pollh. & confuicndo hanC 
eandcm opinioncm fcquuri funt Gaid. in conlil. f 49« 
num.j.voLj. Pct.dc Anch.in conLi 1 f jium.a.& feq. 
Cuman.in conf 1 68.num.<J. Pau.dc Caft.inconf } o. 
nu.i.voLj. Aicx.inconf i.voLj.&inconlli xi.nu.iS. 
vol. 1 . Gozad.in conf 1 9. n u. 1 5». & in cxmC^S . nu. i 
Corn.in conC 1 77.nu.6. vol.j. Soci.in conf 1 1 <>.lib.z, 
Soc.iun.inconL77.num.7.voLj. Bcro.inconLi 80. 
num.7.&incoiiCi07.voL2. Dccinconf f. 
&X5S.& 184. Cur.iun.inconf(54.8j.(Jo.& 1 1 j.Pa- 
rif in conf 1 4. num. } 1 . in conL 8. nuin. 9. in conLj. 
nura.7 8. volum. I. in conf y S.num.^ j . & in conL6). 
num.10.voL4. Ruin.inconL 1 1 z.num.^. Yol.4.&in 
Conf. 1 7 j .num.tf.vol.j.Sylu.in conf 4 j jium.i j.Crot. 
in conf. 1 44.num. j 5. &RoUndus a Vallc in conLSf w 
num. i p.& in conLS^.voiuro. j . & hzc cft communis. 
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6c magis commums opinio , cum qua cgo pertran* 
feo. & h.TCopinio probatur hacconiiclcracione. 

Autvisquodlcgicimatus lic vcrr& propriclcgici< 
nius,aut ficlc : ii vis quod fu propric Icgitimus,& tuc 
noncd dubium quod cxcludit lubdicurum: nam^ 
fubftitutiofiiftafuitfubconditionc, fi hircs decclle- 
ritnnctilijslegicimis &naturahbus,dcficitcondicio, 
fi hzrcs dcccdat cumfilijs legitimati$,cum vcre & 
propric fint filij lcgitimi & naturalcs : ergo ceilat fub- 
ftitutio.fi visquod fidclcgicimusdicacur,&ciic fimi- 
litcr fubllicutus cxduditur : & ratio cft , quia quando 
cafus fidlus&vcrusfunt arquiparati pcr modum ro' 
gulx , diipofitum in cafu vcro , ctiam habct locum in 
cafu ficbo. ccum dilcdlus. cad audienciaro , vbi com- 
munitcr Dodorcs.dcclcr.non rclid. Lcgiftzcommu 
nitcrin l.Galius.$.&quul h tantum . (Tldclib.&poilh. 
fed lcgitimati, & lcgitimi & naturales xquiparati 
funtpcrmodum rcgulx.fliccatigirur, Auth.quibos 
mod.nacur.cfhc. Icgicimi . & $.quoniam varic, Auth. 
^uibus mod.narur.c/ficfui . crgo vii lcgitimi & natu- 
ralcsfubftitutum cxcludunc, &c6cincnctir fub ca con 
dicione, fi fincfilijslcgicimis &naturahbus deccirc- 
rit: ica ctiam lcgicimati fubdidta coditionccontincn 
tur &fubftitutumcstcludi5t. Confirmaturh^cratio. 
teibuor pra:fumitur vellcin fua difpofitioneid,quod 
ius difponit , Bar.& Baljn Lhxredcs mei.$.cum ira.fE 
adTfcbd. fcdiusdifponirqubd legitimatinihildi^ 
fcrant alegitimis &naturalibus , & qund iudicentur 
legitimi, vtind.$.hceat,&ind.$.&quoniam, proba.» 
tunergoilludquoddifpofuit tcflatordc legitimis& 
naturalibus , cenictur difpoiuille ccia dc lcgicimatis . 
Hxc condufio dedaratur nonnullis modis, & pri- 

49m6tquadotc(laiorcflctnobilisfcu in dignitatc c6- 
Aitatus,fcu ha:rcs grauatus nobilis cilcc: vcrum de ve 
ritatchuius dcclaracionis, videasfupraintcrtta&in 
quartadeclarationeprimicafus,vbi dixi . 

^o Secundo dedaratur non proccdcrc, fquandofub» 
fticutus in lcgitimationc citatus non (iiit.nam filij le- 
gicimati fubftimmm non cxcludunt, Cur.lcn.in con« 
I1I.7 4.Rimin.in conf S i.num.(>.vol.j.Cur.iun.in coa 
(11.8 } . vbi hanc ellc communcm opinioncm attcfta» 
tar, Parif inconf.j.num.37.inconl.9.num.i5i.incon 
(iL I i.num. I f 4.V0L1. & in conf.i 4.nu. j i.eod.vol.i. 
Crot.inconf i44.num.}().&mconf 1 1 j.num.i(>.& 
Neuizan. inconf.99. num.ii. vbi dicuat hanccdb 
communcm opinioncm . 

Qiu: dcclaratio non proccdit, quando lcgitimacio 
fiCti fiiic viuente tcftatore, nam tunc non requiritur 
citaiio , Parif in conC.6 5 num. i o.vol.4. Itcm no pro- 
ccdit , quando pcr Principcm cllct fa(fla lcgitimatio , 
<}uipotefIatcmaufcrcndt ius fubilituto habcbat, & 
in lcgitimationc eifet appofita claufula, cx certa fcien 
tia, vd motu proprio , vcl dc plenitudinc potcftacis, 
vdnon obftancc: nam qu.dibcc diiSfarum claufula- 
rum toUiccicationcm. Card.Parif, in conf j. V0I.1.& 
ktiflimc alios allegans Rol.aValleinconf.67. nu.^7. 
vfqucadnum.^^. voLj. 

j I Tcrtio dcclaratur non proccdcre, "f quando lc^ti- 
matus&fubfticums ambonon cllcnt lubthti iph le» 
gitimanti,nam tuncfubftitutus no cxduditur, CarcL 
Parif.in confj.num.42.vol. 1. 

ji Quariddcdvaturnonproccdcce, Iquandoinlo* 



gitimatione nullacllec fadbi mentio de fubftituto, 
nam cunc lcgitimatus ob obrcptioncm & taciturnita 
tem non cxcludit fubfticurum, Cur.iun. vbidiciccfle 
communcm opinioncm,inconf 83.num.8. , 

Quinto & vltimo dcdaratUr non proccdere, qtun 
Jlo extat pcrfona,qu.T ex prf fumpta tclfatoris voiuiH 
tatc fit pocior.Ral.in conl. 349. num. 3 .vol. ) . 

53 SecunduscafusprindpaliscftttS"^"^^ fubftita* 
cio faftafiiicfubconditionc, fiharrcsgrauatusdecef^ 
fcrit finc filijs lcgicime nacis, fcu finc filijs cx lcgiumo 
matrimonio natis.& pro refblutione huius cafusduo 
ahjcafusfuntconfidcrandi, &primuscft, quandole* 
gitimatus fuit pcr fubfcqucns matrimonium: &in 
hoccafu diue funt prindpides Do<florum opiniones» 
&primac[f qu6dtalis lcgifimatus fubfticutum non 
cxcludat.quam opinioncm tcnct Anc.dc Bucin cpec 
venerabilcm,nuni. 1 7.in fine, cxcra qui fihj lintlegit. 
Hubcrt.Zuccard. in rub. ff.fi ccr. pct. num.3. Bald.in 
conf 3 57.nu. i . & in conf 3 6y.pet tomm, voL j. & ia 
conf.3 47.V0L3 . Ruin.in conLpi. nu. 1 6. V0L3 . Alex. 
inconf 5.num.).&fcq.voL7.Grat.inconf 19.nu.4y. 
lib.i. Dccin conf.tf 14. num.4. Curtaun. in conf.64. 
nnm. i i.circafincm,&in conf 17. num.t». CephaLin 
conf 1 17.num.IT. &inconf8i.num.i6.vol.j. Bcro. 
in conf 1 6y.num. 3 .lib.i. Rolan.a Vallcin conf. 1 00. 
per totum, vol.i. vbi hancdlecommuncm opinioni 
alIerit,&Marcus AntoniusNattainconf 601.V0L3. 
& inconf6i4. num.i 5. cum feq.eod.voL 3. &Curc 
fen in conf 7 3. qui Dodorcs moucntur cx pluribus , 
fed cgo tria tantum fundamcnta rcccnicbo, qux mi- 
hi vrgeniiora vidcntur . 

Et prim6 mouentur. Qualitas iundfa verbo,incelli 
gi dcbet fccundum tcmpus verbi.LTiiius, & ibi Barc 
n.detcftam.milit.l.cxfado.f.fi quisautcm. ftlad Tre- 
bcl.& I.in dcliciis.f.li cxtrancus.ff dc noxal.icd pcr te« 
ftatorcmilUqualitas, fihxrcsfincfihjs lcgitimc nar 
tis, feu ex lcgitimo matrimonio , lungirur verbo , na- 
lis: crgo fccundum illud tcmpus intclligidcbct: fed 
co tempore lcgitimati non erat ex legitimo matrttno 
nio, nequc lcgitimc nati, ergo de intctionc tcftacoris 
fub ilhs vcrbis , fi harrcs finc fihjs lcgitira^ natis feu cx 
lcgicimo macrimonio,legicimacindc6prehenduCur« 

Huic rationi rcfpondctur, quod qualicas ian&z 
verbo , quando cft appoficaad dcccrminandum ccm- 
pus,i quo dilpofitio aHumit cffcdlum , tunc fufticit ft 
adfic co tcmporcquo difpofitio cffc<5lum fumit, Bar. 
in Lcx fiCko , num. t .flCdc vulg.& pupil. iubllit. fed in 
cafunoftroillaqualitas appofitaeft ad dcterminan- 
dum tempus,quo hxics dcccdit, nam conditio fubfti 
tutionis formatur his vcrbis,& quandocunquc hxrcs 
finc fihjs le((iiime natis , feu cx legitimo matrimonio 
natis dcccltcrit, &c. & fic illa qualicas.Icgi timc nacis, 
fuicappofitaaddctcrminandum tcmpus,quo hxta 
deccoic : crgo fufficic fi co cemporc adfic , fcd co cera- 

fiorepropterfubfequcns matrimonium funtnaii ex 
cgitimo macrimonio, crgo fiibftitucumexcludunc. 
verum animaducrtas, quia non cft vcrum cx hac con- 
fidcrationcquodqualitas tcmporc vcrbi adfit,nam 
tcftatorvult vc conditio dcficiat & fubftitutus non 
admitratar,quando hzres deccdit cum fihjs legitimd 
natis , feu cx lcgitimo matrimonio : fcd tcmpore quQ 
dccedic hxies,uce( nutrimoiuii fucrit «ntca fa<fhjni« 
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lilij non diciintarlcgirimc nari, necj; ex lcgitimo nu- 
aimonio, cnm nnmiitatisrcporcorti fucrintcxcon- 
cubina: ncqiiccum Hicrintlcgicimaticx (ubfcqucnci 
matnmonio ilicunrur verc & pronric lcgitimc nari 
fcucs lcgitimo imrrimonio, ia\ fidlc,quia matrimt» 
niam,c|iiuclcil:caufalcgitimKati<;. dcbebat prxccd«s 
f c.c^uod in ca(u illo lublc<]uitur, & (ic rlFccJus pr^cuc 
nciuamcau(ani . &idcocum liocnun podic ficri peo 
naturara.fir pcr fidioncm lcgis,qua inciudum c(l , <^ 
fubicqucns matrimonium cHiciat hlios antc nacos lo 
g;iumo$,perindc ac li nari cx prarcedcati matrimonio 
ftiilIcnr,qiiod cA denaturacuui^Iibctlcgitimacionis» 
vt iingacrcnu, &ad initiiim iiaialiu protrahacur.l.d. 
Cdcnatal.rcl^i.&ilUm ficiioncni vt excludcrct, tcfta 
torackitdiiiiLivcrba, cx lcgitimo niatrimonio pro- 
«rcatis,fcu U-gitiinc natis: crgo cum yp luhlcqucs mai 
trimoqium i(ti filij non dicantur Icgicim^ naci,rcu cx 
lcgtiimu macrimonio,non cxcludunc fnbdicutum.^ 
caiu esvcrbis, quitcllacorisvolumaccindcclarant,' 
conllct filios,ad iioc vc lublhtucuni cxcLidanr.cdcoe 
ccilc cx lcgiiimo macrimonio rcmpora natiuiracis: ^ 
nam teilator nacurain rcl'pcxic,& nonaccidens.Ld 
ita qais . is cui . fr.dc lcg.i. (ev^iiicur quud ii dcmunK 
cx (ubreijiicnci macriinonio lcgitimanrur ad cxclu" 
fioncm (ubllituti non (ulHcic: quu qiiando aliqua> 
qtlalicasdcbcc efle certo temporc, (cilicct ab origi-( 
ne, runc non ratiicit fi podea ruperaeniat. L quici 
ergo.(i!deinfiim. ' ' : 

Secund6m.)ucntur. Verba fcmper inrelligidebcQ 
veri},naruralitcr, & non ciuiliccr pcr fi<flioncm.lfi.C^ 
de his , qui vcn.a:cac.impccr. lcd in cafa noilro lcxjui- 
inur de legitimcnatis, lcu dc natis cxlcgirimo macri- 
monio:ergo vc ip(i admitcanmr,inccltigi «icbcnc dc Id 
j^icime nacis naturaliccr.f.rcmporc iianuitaris, & non 
per fubfcques marnmonium , & iic pcr fictioncm & 
ciuiliccr.&(i dixcrisq> vcrba natucaltcerLnccUigi non 
podiinccuinaturaocslcgicimi n.ifccbannir, &idcci 
incelligcncU (unt l^m iuris lubtilitacein. quo iurc lcgi- 
cimati (unc legicimi , (tcut fi inti eiicnr a principiocx 
viro & vxorc. fillud, Aut[i.quib.mix].nat.cdic.(ui.& 
ideo vti naci aprincipio cx viro & vxotc rubdituciitn 
cxcludunc, ita ciiam idilceitimati cx fubicqucnci ma 
trimonio . RcTpondcOiqi kdidum iuris (ubulicaccnt 
fili) lcgicimancx(ub(equcntimatrimonio nondicii^ 
tur na:i lcgitime (cu cxlcgicimo macrimonio, ctl naci 
fuerinc c : ooncubina , fcd proptcr ficlioncm dicuiur 
3^prinapiolcgitimi.cum rccrotrahaturad tcmptu na. 
uatcatis,& non ita rcritatcm , cum lcgiciinitas dcpc- 
«icac aniatrimonio, & ipcortusndcrat matrimoniii^ 
& idco cum fm natur.iin ficri non poHit, vt niatrimo 
nuim edct qii non crar, ideo nccc(Ic dl qi lit pcr fictio 
nem a iurc ctuili introiiudlum: & idco cx hac caufa fi- 
li) naruraliccr dicuntur lcgi:iincnalci(cucxlcgitiino 
matrimonio, qii naicuntttr tpcquocontradum erac 
macrim:inium, & (ccundum fi(!ihoncm & ciuilitcr 
quando lcgitimmcar cx ('ibfcqucnti iiiatrimonio^ 
crgoCiira vcrbaintcUigcnda linc vcrc & nacuraiiccr 
&non pcr fic^une&ciuthccr, noncd dubiumquod - 
ifti le^ticimati lub^litacuin non excludunt . 

Tcrti6& vltimo moucntur.Vcrbavcrc.propri^aC 
iimplicitcr (untiiia-lligcdi Lhoclcgatum.flfde leg.; i 
& ia potcutiori lignificaai4>fiiius£im.Si.ti.£dc duaac* 

..4 
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&CX vcrbiscoliigitur telbroris volunras: nullum.-nl 
dt magis mcntis noftr.T rcdimonium, quim qualita) 
infpctla vcrborum, vrdicit Bal.in c.j.dc tcftib. & talij 
dieiturcdc mcns incordc-,quale cll vcrbum prola- 
lurnin ore.nam tubaccKdis, cdlinguaioquctis, BaL 
in conll i do.vol. j. lcd hliiis lcgitimatus cx (ublcqucn- 
rimarrimonionon dllcgitimcnatusvcrc, propric& 
iimplicircr icd pcr fidioncm , &iignificatio potctior 
cltvt vcrba incclligancnr in nato ex vero& proprio 
roacrimonio. &vcrbahoc lignificant, cum ifli legitir 
roaci non finr lcgitinic nati, ticc cx lcgitimo inatrtmo 
nio: nam dii^u, cj,c|ii9dcnotat canfam proximam 8t 
immcdiatatn.l.j.Ji.h.rt dc inccn.niina & luufrag.ligni 
ficat tcmpits natiuitatis & Icgitimi matrimonij . ergo 
vcrba inrclligcnda iiinc prupric in filijs a principio cx 
lcgitimomatrimonio natis.&cxdiclis vcrbis conftat 
Kanc ccftatorii voluntatcm fiiidc. 

£xpr.Tdiiflisapparcchancopinioncm vciamcdc» 
cnm qua cgo jicrtranleo . & moucor vlrra/upradiC^j 
racioncs haccolidcracionc. Filius lcgitinutcis cx fub- 
{cqucnti inacrimonic»,nun dicitur Icgitinienarus.nc- 
quccxlcgitimomatriinonio :quiaad hoc vcdicacue 
exlcgitimo marrimonio natus, ncccdccdmatrimo» 
nium pr.TftipfX)ncre, qi cil fit fa<5ti coiiftcns cx vcriuA 
«jnc conlcn(u.Lnuprias.(r.dc rc^r.iur. pcr Icgcm no po* 
te(hnduci vcrc, (cdfiClc, Darr.&aIi|inL(iis,quipro 
cmptoic.vbi loquicur dc fidionc indndiua. ffide dii- 
cap.&in I.m.aricus.d".dcaduIr.Hocftanccdico (icfi fif 
lius cx (iibfirquenti matrimonio lcgitimarus excladr» 
rec(ubditutum,inca(u nortrolcgiriinatiorctrotr.ihe 
rcrurad rcmpus n.-uiuicaris in pr.Tiudiciuin (ub(hcu- 
ti « quia fideicommidum in (pcprobabili (ibi compe- 
tenscollcrccunlcdconfcquenscliccrccil fal(iim, tum 
«juia vbiagicur dcpr.Tiudicioccrtij, lcgicimationon 
(tabiiurrccroad ccmpus naciuitatis.fUccat, &ibi nb 
ut Ang. Auth.quib.inod. nat. cffic. Icgit. ctiam fi ralc 
)ustcrcijclIccqu.T(iciim tantum (pc&nonrc, vrpa- 
tetexdcciiioncIoan.Andr.inrcgula, fincculpo. z.q. 
princ.in mcrair.&patcr ex noraris per Doctorcsin 
d.I.Gallus. $.&quid li lan^um . ff.dc Iibcr.& podhumi 
tumcciam quiavbiagicur dc ccfbtoris voluntacein- 
terprctanda.Icgiiimatio cciam pcr fubfcquens ma- 
trimoniumretronon trahitur, B.il. inLin rcftamcn- 
to.q.9- in finc. Cdc milit.tcdamcn. Alcx.in l.LuciuSr 
num.iy.poftAng. &ImoLft!dcvuIg.&pupiL &Ri- 
painl.cxfatto.fliqnisauccm . num.^.ftladTrcbcL 
ergo faliiim cft cciam anrcccdens , & fic qu6d ifti le- 
gitimaci qui vcrc& propric nodicuntiir lcgitimc na- 
n (cu cx lcgitimo matrimonio, (cd ficlc fubditu- 
cum cxcludant. 

Et ilH opinio cft icncnda, licct ccitrarlura tcneant 
Paii.dc Caltro in Lhn. in finc.C.dc his,qui vcn..Trar. 
impctr. Dccinl.gcncralitcr, numcro 1 1. C. dcinfti- 
<ut.&(ubdicut.& tn c.cuin incunClis, numcro ^o de 
dccl.Arct.in d.lGallus.f.fi cius,iii finc. Ripain rubr. 
fKli ccrt.pet.nuin. i .in L(i vnquam , numcro 8^. C.de 
rcuocao.donar. & in cLlxx fado.f.fiquis rugatus^nut 
rocro^y.BaldjinconL^p. volum.j.&inconfj i<f, 
num. { . V0L4. Suci.in con(^<5 j. num.i i. voL j . Dccio 
conCi j f. nuni.7. Socjun.in conf iJ^. num. f rt.voL j'. 
& in coni! i 9, num. 6^. cod.volum.5. Guzad. in con- 
iiLt/.punicro j . Syluun cunf j .numero 1 1. volum.^ 

Cc fiucr. 
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Borr.decin i 5«?.in 6. Aiuhor.iD addicaci Alcx.in con- 
^1.6.vol.7.&:Ccph.inconf. 1 1 i.nu.4. &hanccllcc6» 
miincm opin.arfjrmanr.nec eorum rationcs obllant , 
Primononobftat, dum diccbat,q5appcllationclc 
pirimc nati.ct in matcria ftridh vcnitlcgitimatuspcr 
fubfccjucsmatrimoniu, But.inc.innotuir,col.i.vcr(i 
x.qniro,an filius.& Abb.m ^.coLvcrl^iScprfdiCHs.ik 
c\ecl>cc,in c.cu in cundis,num.i j.dcclcc. &in con» 
fiLi 5 j.Iar.inconr.i68.col.4.vol.4. &:Parii!inc6(!t j. 
pa.40.& in conH i y.coLx.voli .& hinc infcrturcf fta 
tutum loqucns dc Icgitimc natis , comprchcdit ctum 
lc^itimatum pcr fcqucns matrimoniu.But.in cpcr vc 
pnabile, col. 1 9. vcrf quid (i dixcrit, qui fiLhnt lcgit, 
Abb.in c.tanta,in 5 .notab.extra qui fil.lint lcg.Pau.de 
Caft.inLfiitaqs.f.i$cui.fr.dclcg.x.&Crot.ind.LGal 
|us.$.i^' quid fi im,nu. t fi^.quia rfidctur.q» did^ dcci 
fioncsloquiintur indirpo(ttionclcgis,&:n6indifpot 
iitione hois, proiit nos loquimur, in tcr quas cft diffc- 
rentia, cu lcx facilius modcrctur &amplict luadil[K> 
(itioncm, ^difpofitioncm hois, vtnotatgLmagnain 
Laftiduis. Cqui por.in pig.habcan. & hinc cft q» dici* 
mus micius agi cu difpolitionc lcgis, quam hominis . 
).Cclfus,inprin ft'.dcarbitr.&ibinotatur. 

Secundo no ob(hr,du diccbant, q> cligcdus in epi- 
(copu natuscllcdcbctdclegitimo matrimonio. ccu 
in cundVis.vbi ocs.dc clcc.tSi: t ii legttimarus pcr fcques 
matrimoniiipromoucri p6tadcpilcopatu.gLinc.in- 
|iotuit,m vcrbo,coniugata, dc clcc. qua: cft c6itcr ap 
probara, vt tradit Ccph.in conf 8 i.nu. j . crgo idc di. 
ccndu vf in terminisnoftrarqonis, vt iftelcgitimatus 
cx fubfcqucti matrimonio cxcludcrc h.ibcat fubftitu*- 
tum.quia riidctur, q» id proccdi t in dilpofitione iurii 
c6is,non aut in difpofitione hominu.Pr?icrea m cafu 
cinnotuit,non agcbaturdcprariudicioalicuius: nifi 
lcgitimatus admittitur ad dignitatc epilcopalc , nuUi 
6t pra:iudiciu:l'cd in cafu noftro fecus eft.quia fit pr?» 
iudiciii fubftituto, cui .intc mortcinftiruti copctcbat 
ius laltc in fpc piobabdi.qd patct. qa potuilict fubfti'- 
tutuspctcrc libi caucri dc rcltitucndo fidcicomilltin) 
cucnicf e condonc , qu.i cautionc pctcrc 116 potuillct» 
fi cftct fpes improbabilis, Bar.in I.is p6i, ui j.col.vcrll 
fedcirca hoc qu^ro.an fubftitutus, dc acq.h9rcd.Dcc. 
inconf 41 j.Ruin.in conf ^i.num. 1 fi.lil'». } . Ccph.in 
conf S i.Si inconf 1 1 .& Cur.iun.in conCfi^. 

Tertio noobflat. dudiccbant, q>Icgitimcnatus,5i 
lcgicimatus pcr fublcqucns matrimoniu xquiparan* 
lur : & idco vit lute xquiparationis, quod diCtu cll d« 
vncdebet intclligi didum dcalio. quia riidctur q> di 
^barquiparationonfitppfimilitudinccaluum, &ra« 
rionis idctitatc, fcd fit virtute fidionis lcgalis, vt pro- 
batur in c.tata.qui fiLfint Icgit.vbi df,qi pro lcgitimis 
habentur.aliud cft.n.clIciaU',&: aliud habcri pro tali i 
gljnLmcrcis.fl'.dcvcrb.lig.qua fi»aionccxcludit tcft* 
tor.du retuhtfccxprcfscad natiuitatc. &pcrhancrc»- 
Iponfionc tollitur ct id.qd df q. ttftator vf voluillc di 
{pofitioncfu.icft(rc6fbrmcdifpofifioniiurisc6is, na 
argm non proccdir.cum vcrba tcftatorisapcrtcrcpu- 
gnct.quibus ftandu cft.l.li alij , in fi.(r.dcvlufruc.Icga. 

Quarto & vh imo ali js omillis non obftat , dii dicc- 
bant,q> in feudo conceftb .alicui pro fe & filijs cx lcgiti 
momatrimonio procrcatis, vcniunt ct Icgitimaii ex 
iublequcnti inatnroonio, Cur.iun.inconl.64.coL6. 



1 rentacinqui; 

verCtn ifta c6is.Soc.iun.in conr77.voLj.Ifcrn.in c.f. 
J. naturalcs, fi dc fcu.fnc.c6troucr.inter dom.& agna. 
Abb.in d.ctanta.Fort.Gont-in d.LGallus. in J.idccrc- 
dcndum,nu.i8 j.laf in c6f 1 68.V0I.4. Didacin tra<^. 
dc IponfaLnu. j o.& h?ccftc6is opi.l-m Pr^ poCin d.f. 
naturaIes,coI.4.verf quxro,an fihj. Ripa in d.$.li quis 
rogaru$,num.47 .Alcia.de vcrb.lignif.in ,'.lib. nu.i a. 
& NicoLdeVbal.in tra<fi.fuccefl.*abinteft.nu.6 f.infii 
Quia rcfpondctur antaliCtam opinionc vcram no 
eflir^prouo-oluif Bal.in d.c.naruralcs,qucibilcquitur 
Aluar. & hanc candcm opinione fequuntur Cur. iuo^ 
inrractfcuiiin j.par. vcrlii.principalisrcgula.Barb. 
in Lcu acutiflimi , nu.^o.C.dcfidcicom. I-uc.dc Pen. 
in Lcas.C.dchis,quiroun.fpontcfulcep.Iib.i.Pr9po(l 
in cvcncrabilcm.§.quod aut,num.6o. verl.vltimo di- 
cas.qui fili j hnt legit. Alcx.in conf. j.vol. 7. Cur.fcn.iri 
conLj j.in i.dubio.Gorinconf.af.Ruin.inconC9i. 
Du.t j.vol.j. Ccph.inconf 1 1 i.nii.i t.vcrfquxcon- 
clulio . & RoIjn.a Val.in conf i oo.voLi. num. J p. & 
nuro. 47.vbihanc partcm vcriorcm&cocmclicait. 
^4 Sccunduscaliiscft, tqfi quis lcgitimatus fiiitpcr 
refcriptumPrincipis: &iii hoccaludicaslcgitimatu 
lubftitutum non cxcludcre. qtiaopinionctcnentBal. 
in d.LGaIlus.Ji.(i cius,in fi.Pau.dc Caft.in Lfin.nu.6.C 
dehis,qui vcn.xia.impctraucr.Barb.ind.I.cum acutif 
lim i, n u. 1 7 9. A Icx.i n d.I. generali ter. $. cum au t . vccC 
quid lialiquis. lmo.ind.$.fiquisrogarus, Arct.in Lex 
hic>o,nu. I o.ffdc vulg.&piip.Io.DiIcdtin tradl.dc ar- 
tetcftan.tit.1 5.nu.j.Alex.inconl.i.nu.i j.voLj. &in 
conC. 1 7 i.nii. 1. V0I.7. Bcrtr.in conLi i j .num. 6,8c 7.' 
vol.i. Bcro.in conl.i8o.nu. 1 6.V0I.1. Dcc.in c61. i ff*> 
nu.7.& in conC^i j.nu.^. Grat.in conf 6 j.nu.6.vol.j. 
Ruin.inconf 8o.nu.7.&8.&inconf55.nu.7.vol.j. 
Patif.in conl!9.nu. 4 5. & in conf i i.num. 1 47. voLi. 
Cur.iun.in conf.64. nu. 1 1. Soc.iun.in c6l,6 5 . nu. 1 6. 
in conf 1 1 o.nu. 1 5 . & in c6f 1 4 j. nu. j p. voL j . in coC 
8x.nu.i6.& t7.vol.4.&inconC6 j.nu.i.voLi.Cror. 
incoCi I j.nu.i.N«t.inc6C6oi.nu.io.&inc6('.6i4. 
voL j.Neuiz.inconC99.nu.i5.&Ccph.inconl.i 1 1. 
nu.6 .& i n c6C66.nu. 1 4. & in conC8 i.nu. 1 9. voLj. & 
hxc cftcommunis&rcccptaScribcntium lcntcntia. 
>. Qujc conclulio proccdir ctiam quando Princcp» 
in legitimaiionc dixillct quod voltbat talcm filiiiin 
comprciiciidi lub omni diipofiiionc tcftamentaria > 
Grat.in conC 6 j.nu.6. libj. .Soc.iun.in conC6 j, nu. i . 
& pcr totum , & Ccph.in conf 66.nu. i o.vol.j. vcrum 
animaducrratur , qa li Princcps cxprdscdixit, vt lub- 
ftitutuscxcludcrctur, tahs concluiio non procedir* 
Ccph.inconCi }. nu.j i.voLj. Alcx.inconl.i.nu.i J. 
vol.j.&GozafLin conCip.nu.i i.&inc6l.i y.nu.io. 

Quod in luperioribuscalibuscoclulum fuitividc- 
licet qii lcgitimati lubftitutu cxdudui: dubicatur, an 
idcmjirimo proccdat, qn vcrba Icgitiniamlobolcin 
fignihcantiafuernntgeminata, vtli dic^um fucrit,fi 
finc fihjs lcgitimis, &lcgitirao matrimonio naiis» 
vclfimilibus.Secundo.anproccdat innato in figu- 
ra macrimonij fiue cx matrimonio putatiuo. 
j j Circa primum dubiu,tAnt.dc But. in c.pcr vcne» 
rnbilcm,nu. i7.infinc,extraqui fintlegitimi,Decin 
conC 1 5 j.in fi.Bcro.c6C 1 tf^.pcr totam, lib.i.& Cur. 
iun.inconfiL64. num.i i.volunt quod fubftitutusik 
£lijsquacunquc tnodolcgitimatis nonexcludatur.. 

in 
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In fccundo quTlltodux funt principalcs Dodoru 
5^opiniun«,quaruprimaeft, f «filtefilius naiusinfi- 
gura matrimoni), cxcludac (ubHitucii vocatu lubca 
codicionc li hxrci dccelleric finc fiiijs cx lc^irimo ma 
trimonio procrcaiis.quamopinioncra tcnctDcc. in 
condi 5 j .contrariam opinioncin rcnct Curt. iun.in 
conr.<^4. cgo no rcccdo ab opinionc Dccij, quam pcr 
inulta arguincnta probat Maria- Soci.iun.in coaC6 j . 
per totum. vol. j . & hanc cnnclufioncin ad partes no 
dirputo, quiaihi Socinus latiflimc& doftifTimcdt- 
fputauit,vbi cccurrendQm ell. 
f7' In fcptimoquffito prinapali.an appcllationc filio 
ru,fculibcrorO, indiCtacodicioncappofitoru.vcnjar 
ctncporcs it proncpotcx ? Duocx mcntcDoCtoruin 
coiidcranturcafus, &: primus dl.quando dithim dt, 
Sc fi fiuclibcris dcccllci it. &: in iioccafu conduditur, 
appcllationclibcrorum ncpotcs& proncpotcsvcni- 
fc, vtprobaturin$.fi. Infti.qui tcft.tut.dxpofli& tra- 
ditnar.inl.libcrorum.ffdc vcrb.hi;iiificac 

Sccundiis cafus cft.qii dictu dl,fi finc hlijs deccfle- 
rit.& in hoccafuomilladifputacioac, codudas 9 nc- 
potcs & pronepotcsfubilitutucxciiklant. quiiopin. 
«cncnt Bar.in I.iibcroru, nu. 1 S.ffdc vcrb.iigni. Bal.m 
l j.Cdc cond. infti. Paii. dc Caft.in l.Gallus.J.i nlbitics. 
nu.4. ffdclik&pofth.Alcx. in l.cxfado.f fi. nu.^^ff 
ad TrcbcJ. laCin l.padii, nu.j. ff.de pacllmo.in l.Lu- 
cius.ia r.ffJchxr.inft.Old. in conf. z.69.Pau.dcCaft. 
in conl.i64.vol.i.BaI.incon/! i j. vol.j.Soci.incoii£ 
iy.& 5 t.voL4.C^h.inconf.i07.nu.t<>.voI.j.Bertr. 
in coniij.nu.j j.&in conf j. nu.j j.vol.i.IncdC»i5, 
nu.i.wl.j.&inconf.joi.nu.iolib,;. Caprain conC 
X i.nu.5.CaHa.in conf. f ^ .nu. 1 .& nu. j 1. Patif.in cdll 
1 8. nu. j <>A ^io. vol. i.& iVlai ia.Socuiai)> in cufii j x.^ 
voL;. &h.TCcftcois &reccpta Scribcntm (entcntia, 
qux probatur per tcx. iii l.Lucius, la 1 . ff dc h^r jnihf, 
pcr ccx.in Lhberorum, in fine.ff dc vcrb. iignih. &pcr 
iex.in l.cumacntiflimi.C.ilclldaoom.TiilL 
j8 Harcconcluiioampliacur,tvr|Tt)Ccdatccia, qiidi 
ctu fuillet, fi finc filijs cx fc liitc £.\.lao corporc natis 
dcccllerit.vt tcncnt l^.iii d LbbtTorii , nu. t S.BaL in 
L j.Cde cond.in (i?r.& in d.conL i * .nu. j .voL j .Pau.de 
Caftjn d.$.inftitucns, nu.4.&incx>(!itf4.nu.4.voLi. 
Aluaror.in cj.f filij vero, num. j .dc fucccll.feu.Oldr. 
inconfi. itfp.Capra in d.conf 11. Soci.ind.conC 17. 
& j i. Bcriran. indtLconiilijs. i, joi.&ifij.PariCin 
conC I S.niL y9.&6o.&inconC88.voLi.& cura hac 
concKifione cft pcrtanfcundum non obllantc Gui- 
donc Pap^- tiui in dcciC j ; j. contrarium tcncbat . 
J5> Ircm ampliatur, fvt ptoccdat ctiam fididu fuiirer, 
fifincfilijsprimisgradusdccellcrit, qui.iqri inititu- 
tus dccedit finc fili js fcd cu nepotib. tliciit ncpotcs c(^ 
fc(priini gradus.f.cu aiir.Inlhdchf r.qabintcft.dcfcr. 
60 Circa odauu quxtituni principalc,quod cft , f An 
dicia cond5,finc libcris, verificctur ct in vno filio? co 
dud.isq» fic.GLin l.j.in vcrbo,dcfcd(Ic. Cdccond.in- 
fer.& ibi Bal,nu.|.&incof. i 58.nu.i.voLj.Bar.inLcx 
fadio.(.j.nu. f.ffadTrcbcl.&ibi Ripain $.fi quis roqa 
tus,nu.f i. Corn.inauth.nifi, inprin.CadTrcbcL& 
in conC 10 x.nu. ? . in conC 158. nu.8. vol. j . & in conC 
ii4.nu. 5.& i j.voLz. Alcia.inLnon eft finehbcris.ff. 
de verb.fig.Dccin coC x 1 8.nu. i o.&in c6C6 j 6.00.4, 
Sociuiuacoar.j^.na. i.voLiJ^xit.incaC 1 j.nu. 1 8.& 



in conCi y^.nu. i.Bcro.in conCt io.'nu.X9.1ib.iA'cft 
coisconclufioquarprobaturpcrLj. C dccond.infcr. 

ferLpccrScuerinam $.).ffdccond.&dcmon. &pCT 
non cit finc libcris.ff dc vcrb.figniC 
6 1 In nonoquxfito.tAn ad hoc vtdicb condoadiit^ 
plcatur, ncccllc (it, qi filij etiam hxredcscxillanr } cx 
mcntc Doclorum nonnuUi funt confidcrandi cafiis 
Pri muscft,qri copcndiuiaiubdo fiirmata fuit,('ub 
his vcrbis,& qiicunq; lia:rcs inftirutiis fincfilijs & h;« 
mhb.dccc(Ii.Tit,fubflitiio Tiiiu.&inhoccaiu Pau.de 
Caft.in Lcxfadu.S.fi.in (i.ffad TrcbtL & lo.Dilciilja 
trachdcartc tcftan. in tii.dc (iibftic. cip.x y . in fi.coo- 
dudunt.quiHl li hiij n.-iic.-uitut , & hrrcdcs cflcncH 
lint vcl non pollint, fiibllitutio non dcficit. 
6 X Sccndus c-afiis dl, tqii di<au fuit,fi finc harrcdibus 
dcccflcrit.&in hcvcalu coduditurcondoncm imple 
tam no clle»fi hh j luTrcdcs no cxiftat.Bar.in h.& Alex. 
nu.8.ind.LexfiiCtu.§.fi. B.Tljnifiliusfamilias.)xiiq,$. 
ff.dcleg.j.&inLj.Cdccond.infcr.Aym.Crau.inconC 
t j i.nu.9. IkTtt.inconC).lib.i.&Soc.inn.incon£i4. 
ou. i ,voLi.'. vbi aic iunc cflc magis coan optnioncra k 
6 } Tcrciuj & vlrimus cafus elKti)«ando dic>um fuic, 
in hac copaituia fubftoncli (inc filijs dcccllcrit . &iti 
hoc ca(u cx mcte DofioriLduo alij cofidcratur ca(iu. 
J4 Primuseft, t qii filij harrcdcscfleportunt, fcdno 
iunc.& in hoc calu codudcndu cfi, filios ct /i h^rcdes j 

non cxiftant, fubftitutus exduderc.Bar.in Lfiliusfami 
Ji.-is.$.cii quis rogatus.ffdcl«».>. Pau.dc Caftin Lcura 

auus,nu.i.tr.decond.&dcmon.Ripain d.l.ex fado.J. 
fi.nu. 1 9.Bcrcr.in conCj.nu. 1 1 ^.lib.x, Calcan-in con- 
£L6 9. num. f . & .Alciacin conC f 6 ^.in prin. 

Secunduscaluscll, tqnfibj vcllcncfirdnopoffunt 
f Ifc ha:rcdcs.& tunc auc no pofliinc cfle hgrcdcs, quia 
funt incapaces, vt banici,vcl rdigiofi, qui nccin parti 
culari.ncc in c6i aUquid poflidcrcportiint: aut na po^" 
funt cfli: h^redes, & hocn6cxdi(pofitionc lcgis , Ced 
cxhominisdifpofitionc, vtquia lint cxh*redati vd 
prxtcriti a nutre: Quorum prxteritio proezhxrcda 
lionc habctur.ffiuJnftit.dccxharred.libcr. 

66 Si primo cafu loquimur, t& tunc Do«ft.condudiit 
fidcicommiflum non dcficcrc, Bar.in Lfiliusfamihas. 
f cum quis. ff dc lcg.j. Ripa in d.l.cx faclo. $.fi.nu. 1 9. 
Rub.m Lpatcr filium,nu. 1 45 .ff.dc inoff.tcflam. For- 
run.Garz.m LGallus.$.&quid ii tatum , nu. 1 76. ff.dc 
Jib.&pofth. Sod.in Lcura auus, nu.ioj.ff.dccond.& 
dcmon. vbihanccflccominuncmopinioncm afleric, 
& Ceph.in conl.46,num.40.vol.;. 

. £tratiocft,quia ifti pro mortuis habcntur,can.pU 
Cuir. it;,q.j. cl i.can.nulius.i.q.^.LDconobis.C,de 
cj5i(.&dcr.&Lintcrdicit. ffdcct'KL& dcmon.&niots 
duihs morti naturali quoad luccdlioncm arquipar»* 
tur.Lj.ffi patcr.ffdcconiungcn.cri cmancip.hber.fed 
fi temjKjrc inortis inflituci murtui iftifihj rcpcrirc^ 
xur, non fiu-crcnt dcficere fidcicommifliim: ergo no- 
queifti fiddcommifliun dcficcrcCiciunc. 

67 Si ver6fecundoca(aloquiinur,t&cunc,omifladi- 
fputatione & conclufiuc proccdcndo , ilicas cx mcnce - 
Dodorum qj ifti filij faciunc dcficcrc fiilcicomifliira, 
pruut ienctgl.&Alc.\.nuin.8.in d.Lcxfac^o. J.fi.fl'.aiJ 
TrcbcLCyn.&Pau.dc C4ft.in Lj.Cdccond,in(er.Bar. 
in LfiliusCimilias. $.ciim quii rogatus, & ibi BaLffde 
Icg.j.Rub ju l.patcr filium,auip. j i .rfldc mofftcftara. 

Cc 1 Capra 
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Capra in conC t S.na. t ^-Bcrtr.in cnnllj.nu. 1 1 4.1ib.2. 
Alciat. in conf. 1 64. in princ- &Soc.iun. in conL' 1 5S. 
iium.i4.voI.i.&ilLidlnuqiscomrnunivopinio . 

£t racio ei\,(\\iuCKiscH,cp dU} riipc-rlint>lici-c hqrc 
<ics noncxi(Unt.l.filiusfamilias.$,cumquis.diclclc^.j. 
& cj> pcr cxincntiam filiorum coHitio dcficiar,prota- 
rurin l.cx facio.S.pcn.flf.ad Trcbcl. (ju.EConcliifioc6>- 
probatur luc alia ranoac. Tcftator hlios poiuic in c6- 
dicionc» quia voluit lcgicimas fuccciTiuncslocum lu- 
bcrci vt prubatur in Lcum acutiiritni. Gdcfidcicom. 
qiiergoinilitutuscxha^rcdauit filios, &inilituiclcgi 
dmos fucccilorcs, conltTuatur voluntas tcllaroris, 8c 
idco fublhtutus cxd.tcAatoris voluntatc cxdudiiur. 
6 8 Ha:cconclurio dcdaratur non procedcrct<}n inlli 
tutuscxhcredauii fibos,&cxtraricos inllituit:ni runc 
fidcicommiflum non dcficicvt vf probari in ^.fcd no 
ftra,Inft.de rua:dnibcr.& facic racio, qnia iili filt; po 
fitifucruncin coditionccxeoquiamagis cosabinre 
ftaco dilcxtt, quAin lubltiturum, vrprobaturin l.Lii» 
dos. fUehxredanflit. vel quia legicimas fiicceinones 

naTcccibus ab intcfUro cofcruari voluit, fcdppin- 
ftoncmdeextranco fnHi cclVii dilcdliu& tcllacoris 
ddulcriij, idcodcbeccdlarcdifpoficto, vcpcosfilios 
iubllitutus cxcludaf.& fic non dcficit fidcicoiiuirum . 

Pro complcmcto huius fcptimi capiruli, vidoduin 
gy eft, fan nccdlc &t,<p fili) fint viui cpc mortis inlliiud, 
tid hoc vc illa coditio, fi fine liberis, cfTcdti fortutur } 
£c ex mente Dodlorum dicas, tf neccllc cik , q> filij rpe 
morus inHicuci, finc viui, ad hoc vc fubHitutos cxclu- 
<lacur, naconditio pcr fupcrcxidcntiain filiorii veriS- 
cata,n6 dcficit,bcc[ fili; poAca dcficianr, Bal.in Lcuitt 
acuti(Iiint.colfi,vcriabi,qui fincfilijs.Cde fiddconi. 
& in Uiquis h^rcdcivcrf.iteni fMrii ad q.Cdc inllit.& 
fubdit. Pau.dc Callin Lex fado.$.n quis aucc.in fi.C 
ad TrcbcL&in conf p^.nu. j.lib.z.innouis. la/IinLIi 
quLS duabus, col.^.verilquid ccncndtj.Cdc imp<ib.& 
aiiijsfublI.&inconf^6.voL).Sod.inL(blcmus, nu. f. 
ff.clccond.&dcmon. in Lcum auus,nu. 1 o^Mjiecvd. 
&demon.&inc5f X JO.C0L4. verft.vcnitdifcucicda. 
Ripaind.$.fi qui.sauc,nu.i.Tiraq.Ln Lfi vnquam, in 
vcrbo»fufi:epcriclibcros, nu- 1 88.Cderruoc.doii.Io. 
And.in add.adSpcc.in dcdccclUm.in $.m priniis,iA 
fi.in vcrCilIaquxlHo.Ang.inp:>nf t jp.nu.j. Aicx.ih 
Conf I ip.nu.j. hb.6.Uld.inconf 1 i.&inconf 1 41. 
DccincoaCi I S.nu.i o. in conf.<> j.nu.z.in cof z^9. 
fium.io.inconfiS7.nti.i. ipi.f 1 1.5 1 fl^i^.^T;, 
4Z7. 55>4.6 j 5.& in conf 6 i G. Parif in cunf 8 6 & 8/4 
iib.z.in conf.S9.eod.lib. t.& in conf. i ^.lib. ) . Maria. 
SociunjnconCi i i.nu.ii.voL). &mconl.4.num S. 
lib.3.Ruin.inconL88.nu.6.in fi.&inconf i i^.nu.i. 
iib.t.Aymon Crau.inconll98.nu.4.Grat.inconf£8. 
nu. 5.1ib.j.& RoLa Val.in cof j 6.nu.9. voL <.& hxc cft 
ven(Iinuconciufio,qu9probatiirinLcxf.ick>.$.pcn. 
Cad TrcbeL &in Lcum vxori.Cquandodics leg.cecL 

70 Htc conclulio proccdit, f cciam fiagatur in fauo- 
remccdclix (ru pixcaulir, Fulgofinconf^fi. 

7 1 Itcm proccdit,f ctiam fi incontinenn dcccderent 
filij fufcLpti, BaLin c.j.$.quin ctiam.col.j. vcrCquxro 
quid ll niafculus , in titu, cpiL vcl Abb.IaLin con(.66. 
vol. } . & in Lfi quis hactcdc , coLa.veriiad idem terti6 
facit.C.dcinlh& fubft. & rario cft.quiafuffidtcondi 
Uoncm momcntoimpieri^icdunplcmentu nou du* 
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ret.Lfiquishirede.Cdcinft.&fubfl.Linfubftitutio- 
ne. ff.dc vulg.& pup.& Lfi.f j. Cdc indicvidui.toUcn. , 
Dcdaratur ha-c conclufio primo vc non proccdac, 

j x^^K^hzA^Mufiaidim conditionc requiricurdcfcthis 
libcroru non certo determinato tpc, fcd indifhn ite& 
ipc indctcrminato: nam tunc fuffidrqiictinquclibe- 
ros dcficcrc , lo.dc Imo.m Lfcd fi ad ips . tF.ad TrcbcL 
5oci.inLfolemu$,nu.<I.fEdccond.&dcmonll Alex.ia 
conf.4 3 .vol. j .in conf i o i .V0L7.& in conf 1 8 6.V0L). 
Rui.in conf 9.n(U.7.voLj. Parifin cof 1 8.nu.4 J.voL z. 
Dccin conC^So. ; 8 J P4-& 6 J 6.6l ideo quado quis 
■fubftituicaliqucdcficicntibushbcrisinftituti.leu qii 
cx inftituto nullus cx hbcris fupcrdlct, no rcfcrcdo fc 
ad tps mortis,veladaiiud qps, tucaiicunq-, hberisde- 
fidcubus ct poft mortc inftimri,fubftinitus admittiL 

7 j Secundo dcdaratur non proccdcrc, t q n cx conie» 
^uris colligicur aliter tefbtorcm voluillc.Aym.Crau. 
inconC98.Grat.in c0C5.v0Lz.Dcc.in c6C477.Mann 
in conC 58. Cur.iun.in conC 1 1 1 A Soci.in conl.i /cw 
coL7.in fincverficjnfcrtur & iccundi . 

74 Tcrtio&norabilitci dcclaraturnoproccdcrctqn 
in Tliimo gradu agnan liint lubftitud , vt vtiiuic Cur, 
iun.in conC i iijiu. 1 5. & Aym.Cra.tnc6C9S.coL).q 
decLiraticsqiio procclat, trodit Crau.in d.col.^S.fub 
nu. 1 4.1 n vcrCnon oblbit icrrium . in quo con filio de- 
claiat ciiam,an codufio firincipahs procedat,qii libe 
ri dldit vocati. itcm an proccdatqii ;^rar dc bonis» 
quf ad cxtrancos h^rctlcs tianfinicti noconfiicucriit. 

7 5 VltiniodccLiratur nonprocederc tqn pcr tcfbto 
£cm non ttii condinonisiniplcmcntum, fixl ec conclt 
nonis efidftus fucrit cofidetatus , na tunc non deikic 
^nd6fifilijinc6nneti poftmorteinfticutimorianE« 
vt Hcdarat Maria.Soc.iu.i coCi (^o.nu.y i.&y^.vol.t 
Quod fupraconclufum fiiit.Cfilios edftctcs tcpore 
tnortis inftituti cxdudcrc fubftimtum , dubitatur an 
prim6 procedat , qn i(b' fili; nati funt in vita grauati 
& iiiortui fimul cum eo . Itcm an focundo p^cdac, 
quando filij nad & mortui fucrunt poft mortcm gra- f 
uati? Item an tertiii & vltimi» procedat, quando ifti fi-» 
lii nan &|noctui fucrunt in vitainftituti ? 

7 C Circa t primum quxlitu duo funt confiderandi ca 
rus,& pr imus eft , qri pater & filius in naufragio, txd-* 
na,vcl aggrdlii, aut fimili cafu momentanco fimoi pft 
rierunr.& tunc pra-fumiiur patre fuperuixiirc& ideo 
fidcicomiirum non dcfidt, & fubftitutusadmitdtur « 
itaprobat tcx.in d.Lex fado.S.pcn.fCad TrcbcL 

Sccunduscafuseft,qn parer &fihuspcricriitinca- 
fu continuo habente tradium fuccdliuum: & fic tem 
poris,&tuncprxfumiturpatrcm dccdliftc&idcofi- 
deicomilliim dcfidt,& fubftttutus non admittitur.vt 
probatur in Lqui duos. $.cii in bcllo . ff.dc rcb.dub. Sc 
nocmododiura cuncordant Docl.&cll vcraconcor 
dia,fccundum Rip.in d.l.cx fafto.Si.pcn. 

77 In fecundo qu.dito , t cx mctcDoclonim dicas,^ 
aut iftifilijnatipoftmortcm tcftatoris poft aliquo4 
tps mortui fucrunt, adco vt fnii poiuerunt rcbus h^ 
rcditari js, aut mortui fticrut ftatim , adeo vt nulla eo- 
rum vriliras colidcrari potiiic.&illicomortuidicunf, 
qui incra oCco dics dccdldunr, MarcdcciC i (Jp.in fi. 

Si primocafu loquimur, & tuncconcludiitDodlo 
resfubftitufioncmdtficcre: &rariocft,quia pollhii- 
mus (juoad ciu; commgdumi didtur iamnatus, &a. 

dic 
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cficconcepcionis pfo ia nato hjbctur.Lqui in vtcro.fK 
dcftarii hom.quinimb&quoaiiproximospoHcij ha: 
retics imperlicdos.Uii quicbm.^j.tfideacq.lixr. crgo 
vti hhj nati Itihflicutu cxcludunc, ita& iili podiuimi . 
■ In lccunciocafu, auc tlii |>oltluimi natur.ili(cr viuc 
repoiruncaucno: ii nacurahccr viu^re poirun(,&: tuc 
fubiUiatumexcludunc, lailin i.qui iihabus,num.t7. 
fF.dc lc^. i. Dcc.in C(iecauliv,num.42.ex(ra«.{e ofTdo 
le^.tk Porr.in conf. i j.nuin. 1 9. & m conf ^(^.num. j, 
<]uxconcliitia prob.ttur in l.qiii in vccro.lT. dcdacu 
hom. in Ixiim quidam.$.|. (i.dcacquir.b£rcd. iunt^ 
Lpcn.Cdi: jx)itlium.iixrcd.in!ticucii. 
. Si naruraliccr vuicrc no puilunt, vc lunt fi in Icxto» 
Tcl in oclauo mer^ic na(c.aiicur . 6i cunc licct du.r linc 
Doiiorum opinioncs: tamcn oinilIadilpu(acione» 
mihi pLxcct^ lubfhcutio nun dcikia;, & hiicopinio- 
nem tcncnc Soci.in lcum auus, num. 1 1 o.fiidccond, 
& dcmonil. Bal. Si Aicx.n um. ) . i n 1. j . Cdc pollhu m, 
harrcd. inftituen. Alcx.in I.quod dicitur . ffidc libcr. iSc 
pofthum.&Soci.inconLi/ j.num.io.hb.i. vbidicic 
hanc dlc magis coramuncm opinioncm.& probacu( 
hxc cuciullo hac raitonc.Idcm cll rumpcic cclUmci^ 
tum rationcprxccricionis,iuxtacaluminI.i.&: j.C 
depofthum.kcred.inllitucn. &f"accrcdcficcrccondi 
tioncm prxdidlam:quialicuc lili pollhumi tcllamcn' 
tumrumpunt.quiviuiillico dcccUcrunt, itahlijfo» 
cinntconditioncm dcticcrc, ctum li momcto aliquo 
tcmporis vixerinc.l.cx fai:1o.$.pcn.ft.a<i Trcbel. fcd ta,- 
lis filius non rumpcrct tcftamcntii , cri»o ncc ficn dc- 
ficcrc condicionem . q> non faaat rumpcrc (cllamciv 
tum,tencnt.Soci.ind.I cumaiius,num.i 10. laCind.1. 
<]uoddicitur, Dcc.inl.pofthumo,in i.nor. Cdcixjn. 
pofl^contratabuLPau.dcCall.in 1 vxorisabortu.Cuic 
pofthum.hxrcd.inltitucn. K.apli. Alcx.(5i: Cailcllio.in 
cLLquoddicirur, Alex. fiiCacculiip. inl pcnuL Cdc 
pofthum.harrcd.inli:ituen. loan.Dilcct.cauc. i o. tit. j. 
Aldat.in Lqui mor(ui. fr.dc vcrb.figmf Thobias No- 
niusinfj.poflhumi. nutn.i 4. Inllic.dccxh.rred.Iiber. 
Fuii^-inconf (>9.pundus calis cli . Macch.dc Aftiict.in 
dcci Cii6.Si Marian.Soci.tun. in conf ) /. voL 1. vbi 
han c ellc communcm opmioncm aflcrir . 

Ci2*probatur pcrlpcn. C.dcpollhum.hxred.in- 
ftitucn.vbi probatur.q» ad hoc vt pofthumi natiuitate 
tcltamctumrump.iuir.iicccdceft.vt pcrfetfic pofthu- 
tnus nafcatur: fed uatus in fcxto fou ocUuo mcfc pcr- 
letlc nafli non dicitur, arg. I. fcptimo mcnle.ff.de fla- 
tu hom. crqotcliamcntumnonrumpit. Nccdicarur 
^ d.l.fcptirao mclc, loquatur quo ad cognitioncm lc- 
gittmi nUj, quia rclpondetur, quodin principio lcgis 
poniturdidum^cncralc,i}»i'cLKimo incnfc pcrfcde 
quis nafcicur, dcindcinfcrtadlcgitimanonc fihj : & 
iictcxcusnon fcrcftringitad hanc (m cognicionera. 
8 In tertio & vltimo quxfiro t duo confiderancur ca 
fus. &primu$cft,quandodiciumfuit, fi lincfihjsde- 
cellcric, fubfticuo TitiuiTi : & in hoc cafu Soa.in i.fo- 
lemus, num.4.ff.dccontiit.&dcmonfL5cinconL8i. 
num. j.voL ^.Ang.in conf 1 1 i.num. 3 .& Pott.in con 
{A.t jsi.num-i.concludunt, nondelicerefubftiiutio- 
ncm, quiaveriieft, quodinftitutus flncfilijsdcccdic 

Sccunduscafus cft , quando tcll^ator di.xit , fi filios 
non babuerit,vcl non fufcepcrit, vclalio vcrbonoin- 
cludcncc tcrapus morcis, v(us fuccic: & (luic 4UC vcrtja 
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atfirmatiueconccptafucrunr. idcd, H Uberos habtie- 
ric,auc ncgaciuc ti iilios non habucrit.li primocafu,& 
tuncfufticithabuitle tiiios ad cxclufionciii fubftituti 
etiam fi tcmporc inorrisgraiiati lupcrftitcs non iint , 
Bart. in l.hxrcdtbus . ff ad TrebcL SocL in l.fblcmus» 
nu. ) . & in I.cum 3UUS , nu. 1 09. ff.dc cond.& dcmpn. 
Pau.de Caft.inLcum vxori, n.um.;.Cquadodicskg. 
ced.& in d.Lharredibus,& ibi AlbericTiraqucLin Lfi 
vnquam , num. 1 87. S! de reuoCan. donat. & R.ub. in 
LTitia Scio.$.Impcrator.fr.<ic leg. i. 

Si lcctindo calu-ioquiinur , & tunc Pau.de Caft.U| 
dJ.cum vxori,nu. ; . &Sod.in d.Lcum auus , nii. i o^. 
dicuncfubftitucioncnondcficere: quia quandoquis 
grauacur fub condicione negaciua,fi lihos non h,iDUe 
ritiiatelhgitur fciliccc rempore fu^ inortis, ficut fi df- 
cbim fuifiet,fi deceilcrit line hbci ts. qtio cofu necetftf 
cft<)> lilij tcraporcmortis viui cxiftaiit. d l.cx faclo. J. 
pen.&icavItralupradiclo$ tenettiar.in l.libcrorum. 
iub nu. 1 8. in verl.excmplum in d.LLucius. fiide vcrb. 
fignif.& Aicx.m conf 1 01 .num. 1 f .V0L7. & ratio cft . 
quiafi ccftacor vultexcludcrc fubftitutumpropccrli- 
bcrosinfticuci,nccelIecftqu6d iila vcrba, fihbcros 
non lubuerit.intclhgancur ccm[x>re morris inftiriici: 
quialicct infticucus habuifIcchberos,&dcccirillcnt 
prius ^ inftitutus , no pofTcnt cxcludcrc tubfticurum « 
& ideo requiritur q> cllcnt lit>cn tpc mortis inftituci, 

s M M ^ y M. 

1 Snbftitutto nmpendiofa yerbit diredts a mirue faffu 

infra pubertatem, valet vt pupiUirit, &po/lea vt 
dircHa militaris . 

2 Skbfiitutio compendiofa verbis direBis a milite fa8i , 

anpofl pubertatem iure direSt mditaris valeat . : 
5 InlelleBuf ad l.precibus.C.de impHb.& altjs fubflit. 

4 Vercompediofam fubfiitutionS vcrbis dtreSis d milite 

fada po[i pubertatt, an filio feu teftatori fuaedatur . 

5 Subflitutus, an capiat fruSHsrepertos in h^reditate te 

ftatoris tempore mortis eius , an repertos tempore 
mortit hdredis inflituti . 

6 TriuUegiamiHtibus concejfa , an competani miHtibus 

noflri tcmporis . 
.An DoSoribuslegentibus & .4dH0catis,nHm.j. 
^a Card]nxlibus,nMm.t. 
v/TB clcricis^itm 9. 

1 0 Taf^anus an poffit direCib pofl aditam hitreditatem ai 

piamcaufamfubflituere^. 

1 1 Subfluutiocompendiofa verbis obliquis 1 militefaSt, 

owni temporc ril fideicommi/faria . . . j 

1 2 Subflitutio ccmprndiofa verbis communibus <i mifile 

fafla poU pubt rlatem,an ture dtrcfio vuleat . 
I j InleUeflus ad diClam Lprecibus . 
1 4 Ulfites an pi ffit per direflam militartm prinare filitt 
vel parentei legitima . 
per fideicommiffaiiam.num, i j. 
in dubio eos priuarc cenjeatur. num. 1 6. 

1 7 lus patronatus rcclefif Iranfit in direHum fubflitutliliif 

& nonin fldeicomrmlfariumj . j 

1 8 Bona fcudalia in fubftitututn militarem tranfeunt , ^ 

non in fubflitutum fideicommiflarium . cum fms dt- 
cLrationibHs,num.lg.20.ii.i2.cr 13. > 
2^EmpbyieutiM bvna traafcHat in fHbfliUttHm miUtf- 

Cc 3 rtm. 
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" fetn, drnontn fideicommiffarlum . cum fms cafibut 

^declarjlionibtts>nuTH.i^.26.& 27. 
ttSubfixtumnc direilamilitarl caducata hicreditas de- 
■ uclmtur addcuenintes abinteflaio ipfius teflatoris 

& ncn adhxredes primi infiituti: fed caducato fideU 
• commiffo h&rcdaas remanet pcnes direOo inflitn* 

tum^tf" cins bAredes , 

C A P. vriL 

EucnienHo ad fcxtiim principalc quxfi- 
tum, quod cft, cuius cflcchis ll t ralis co» 
pcndiola iubllitutio ?cx'mentc Dodo- 
rum duo princip.i!cs funt confificran- 
di cafus : Quorum primus cft , quando 
loquimurin miliic, in quovidcn({umcrir,cuiuscftc* 
Austit inmilitc ivrccopcntiiofa (ubftinitio ? Sccun* 
duscafuscft, quandoinpaganoloquimur, iSi.'(icpCT 
nos vidcndum crit, cuius cffci^lus fit htiiufmodi (ub» 
ftitutioinpagano? &circaprimum caliim trcs funt 
con (idcran di cafus . 

Primusrft.t quando compcdioia fubftitutio fit i 
inilitepcrVcrbamcredircdla.inquocafudtca$,quo<l 
harccompcndicfi^militcfada vcibis dircclis infra 
pubcrtatcm valct, vt pupillaris,& poftca vt diicCki mi 
^taris»textus cft, qui hocprobat ind.l.Ccturio,&ib( 
communitcr Doclorcs hancconciudonc (cquuntur . 
fubftitutuscnim (ucccditad %'niuafi bona impubc- 
risintrapubertaicmdcccdentis,poftvcr6 cam a.-ta- 
ttm (olaoonatcftatoriscum fruilibusin hxrcditatc 
inucntiscapit.proptcr UUm coiiclufioncm contingit 
dcphiribusdubirarc. 

Primo, -j- An h^ conclufiolocum habcar matce 
i o rocdi o cxi ftencc ? In quo du bio dua' 1 u n c p n 11 c i pa- 
lcsDotllorum opituotKs;Quarum prmu cft,qu6d 
raficantcdidaconclufio ctiam matrcin mcdiocxi- 
/lcntc:quam opinioncm tcnctit Dan.num. 1 1. Bai.cu- 
Jum.j.vcrfic.tcrci6oppono, Ang.Pau.dc Caft.nuin.tf. 
Alcx.num.5x. laf.num.i 9.& 10. S0ci.num.i7. Lan- 
franc.dcOriano.nuin. 1 7. Galiau!a,num.i4f.Rjp3, 
'ffiumc.£^.&ibicummunitcraltj Do«florcs. &quaa- 
dovfqucadcertam a-tatcm ("ubftitutiocompcndio(a 
fa(fla utic , eatidcm opinionem lcquuntur Dcc. C0L9. 
& Lanccllotus Dcc. ind.l.precibus. & fimpliciter&: 
indiftinc^c candcm opinionrm (cqtiuntur ibi Curt. 
lun.num. j (>. A!cx.num. 1 o. Pau.dcCaft.num. 1 4. Ia(. 
num p. Fulg.num.i i.CagnoI.num. i^y.ScbalLSap. 
num.44.Caccialup num.) Coral^num. c4.Batr: 
in I.in tcftamcnto , iii fi.Cdc tcftam.milit. & ibi Alcx. 
nom. I tf.Couar.in c.R.ninutius.f9.num.<1. dc tcftam. 
& ibi Guilicl. de Bcncdic^. in tiuilo dccompcndiofi , 
num.io.&lia:cliodieeftcommunis& rcccpta Scri* 
'bcntium fcntcntia , prout rcfirrt &cam fcquitut Fcr* 
nand.VafquiusintracS^. dc fucccffionum progrcllii, 
lib.i.$. I S.num. i ofx.& moucntur ifti cx pluribus , 

Prim6percex.ind.l.Ccnturio, vbi probatur quod 
fubftitutioiurediredov.iletctiam poft pubei-tatcrri 
ocpriuilcgiomilitari.qui textusgcncralitcrloquitur, 
nccdiftinguit.an matcrfitinmcdio.ncc nc: ergoge- 
ncraiircreftinrclligcndus,arg.l.dcprecio.fr.dc pubii- 
ciana in rcm i(kio. 6c l.|.$.gcncralircr. ffde lcgat.pr.-E- 
(tan.c^u^ induClio corroboiatui:nani (jui rcgulom h4 



bctpro fc, inrcntioncm fuam fundatam habcrcdici» 
tur: &quiniriturcxccptionc,iIlam probarc dcbct. 
Lab ca partc . tf. dcprobat. & tradunc Doctorcs in 
fl'.dc rcg.iur. fcd rcgula eft,qu6d lubftituuo compcti- 
diofa vcrbisdircdhs fadapoft pubcrtatcm iurcdire- 
£ko valct, vt in d.l.Ccnturio, probatur : crgo qui niti» 
iurcxccptionc,vidclicctquod non proccdat raacrein 
mcdio cxi ftcncc, eam probare dcbct . crubc(cimus.n. 
ilnclcgc loqui.|.c6lidcrcmus,Auth.dc tricn.&lcmiC 
Huic tcxtui fic corroborato rcfp6dctur,qu6d pro« 
cedit matrc in medio non cxiftcntc: &licct texcus ge- 
ncralitcrloquatur, tamcn iftomodo cft rcftringcn'» 
dus,quia priuilcgia militum ad ahcnum prxiudiciu . 
adahorumq; iniuria nonporriguntur.l.inipubcri.fiir 
Jic adminift.tut. & l.cum hlius. H'.dc milit.tcftam. igi- 
tur, cum,qucd harcfubftitutiopoftpubcrtatcmiuro 
dircdovalcat, fitcx priuilcgiomdiiari,ne pra:iudi- 
cium fiat marri in bonis filij.qu? ciiam,qu6d Aierint 
tcftatof is proptcr immixtioncm,h^rcdttatisq; aditio 
ncm, filij cffci\i fuerunc.l.j.$.vctcrcs J^dcacquir.poC 
concludcndum cft , nonproccdcrc&locum non iu* 
bcrepriuilcgium militarcmarrein mc(hocxiftente* 
Ncc obftat,quod qui nititur exccptionc,iUam proba» 
rc dcbct , quando qii is rcgulatn habct pro fe , quia Vi-^ 
cct i fcgula reccdcrc.quando arquitas iuadct.c.intclle 
ximus, & ibi Abb.cxtradc iudic prout cft in cafu no* 
ftro.in quo maxima vcrtitur .rquitas, &pcr quam re» 
(fucimusrcmadius communc, quocaiii (olctcxce* 

ftio permitti,vc minus,quam ficri potcft lus comune 
idatur.iuxra notata pcr glof in c.ftatutum,in vcrbo, 
rumctandam,dcprabcn.in 6. 

Harc rclponfio mihi nullo pado placct: nam vt dc 
gantcr dtcit Baldus in d.LCcnturio.quando vcrba 
iuntpr^iscdircda, nuilomo<io, (alua rationcrccti 
fcrmonisipollilnt obliquari & in dubio ^ propri.! ver* 
borum fignificationcnon cft rcccdcndum . l.non .iJi- 
tcr. fTdc tcg. 1 . & matri non fauctur contra propriam 
< fignificationcm, lcu contra id, quod vcrba ccftatoris 
important.ctiam in fui gcncralitatc, vt patct in pupil 
lari , qui in rcciproca continctur.LLucius.ft.dc vulg. 
&pupiL igtturmuhominus fauendumcftmatri, ia 
cafu noftro.in quo violarcntur vetba Ipccialitcr dirc- 
cla,fi trahcrcnturad fidciccmmiirum . Ncc obftat iJ« 
lud.quod fupra diccbatur,qu6d priuilcgium milita. 
rc .id alicnum pnriudicium trahi no dcbcbat , & ideo 
didhiml.Ccnturio,non proccderc matrc in mcdio 
exiftoitc:quiarc(jiondctur,hocnon proccdcrc,quan 
do contr.uium conftat dc mihtis voluntatc.qu^ a vcr 
borum (ignificationecolligitur.d.l. non aliicr . nam 
tuncpriuilcgium miliraretrahiturad aiicnumprziu 
dicium.cu illud podit teftator difponcre : alias h con« 
trarium diccrcmus, firqucrctur , quod nuquam milcs 
pollct dircd^ poft pubcrtatcm filio fuo lubftitucrc, 
cum frmpcrhoc tcdatadalicnum prxiudicium,nem 
pcad prariufticiumfilij, cumipfcdchisbonisdilpo* 
ncrcncqucar, & ad pr.xiudicium (ucccdccium ipli fi- 
lio: fcdhocdiccrccftfalfum.d.LCenturio,&Lmiles 
ira. fr.dcmilit. tcftani.crgo falfum cft ctiam diccre 
proprcr illud rcccdcnduni cllc apropria vcrborum 
(ignificatione . Prxfcrea fauor matris conllderaiur 
in harrcditate ipfius filij.I.fiii. C.de inlHrut.& fub* 
lliiuc. & noa-in hiCiuiiucc ipliiu vih> cuin vliimo 

loco , 



DeSubftitutioni 

]oco, 8c ilijs non exillcncibus voccnir vxor ad viri 
m^caccm, vc pcr tociini. CvnHc vir Sc vxor. lcd in di- 
iccla milirari, de qua nos loquimar , non agimus de 
£lij lucccl1ionc,l'c(lder(icccnioneviri: crgo matnsfa 
uorinconfidcrarionccllcnon dcbcc . Ncc obHar , <f> 
propcer hxrcdicatis aditioncmconfulalithxrcdicas 
£c cAcda patrimonium , iuxnl.;.$.vctcrcs , cuni 
fimilibus.ff.dcacq.polIclI quia rdpondctur vd fccnn 
<lum DcciuminXLprccibus, quod licctlilius fucnt 
Jhxrcs patris,camen fuith^rcs cum onere fublHcucio- 
nis, ic pcr adicioncm h.vtcdiutis non citidtur patrw 
■noniura Alij.quominus habcac locum lublHturio hi 
^ apcrc,quxcumdircc^a lic, mortuo hlio, dcfmic 
cllc iurrcs , Sc fubllitucus diroi^o fuccedit, &:accipic 
booa iure proprio.vcl rclpondctur , quod hoc proctv 
«lccet, quandoperiHam fubHitutioncm diccrcmu; 
Itiatremcxcludiafili) fuccclTione: cuiicenim ncilu- 
cCttiolahlij h.Trcdicatc maccrcxcludarur, ^quumcf- 
fet, fubliitutionc vcl cfiic^um non li.ibcrc,vcl faltcm 
in vimHdcicommini valcrc, arg.d.l.fi.C.dcinllit. 6£ 
lubHic. fcdpcr hanc lubfhcucioncm non cxcludirur 
matcr ifiU) fuccellione, cumpcr cam non lilio, fcd 
pacri fdlatori fucccdatur.l.impubcri. ({'.dc adminillr. 
tut. Dodo. in d.l.Ccncurio.crgo didus hiuor in cafu 
nollro in conliderationc haberi non dcbcr,& i rcgu- 
lad.l.Ccnrurio, non cH rcccdcn(ium,cum tiuor in.i- 
rris intoli cafunoniitin conlideracionc& rccedcre 
elletvcnirc contra tcftacoris voluntaiem, quacvult, 
prouccx vcrbis coiligimr , quod poll pubcrcatcm iu- 
rc dircdo ^us fuus lucccdac , i quibu5 vcrbis in du- 
bio noncllrccedcndum , quandoaliccr nonconfcac 
<icconcrariaccflatoris voluncacc.d.l.nonaliter, &l.j. 
§.li is qui naucm.ll.dc cxcrcit. 

Secund6 mouctur.In pagano,vbi fubltitucio vaiec 
iurcdircdo, marcrcxdudiciirctiam a bonispupilli, 
^ iliudcllpupilli priuilt^iii. 1.1'apinianus. $. led ncc 
impubcris. ff. dc inotlic. tcllam. & cii paccr, dc cella. 
in fi.crgo mulco magiscic prmiL-gio militari a bonis 
lancum cclbtoru cxcludi dcbci,vbi lublbcucio fit pcr 
■vcrba meredireiih. 

Huicraiioni rdpondcrur, noncllc facicndamil- 
lacioncmdcdifpolicionc facla pcr paganum a dilpo- 
ricionc faCla pcr militem, quia tn pagano non przlu- 
micur ignorancia :&idco cum vcrba illa dircda ra- 
tioncrccti fcrmonis adalium icnlumcapinon pof- 
iinc , maccr pcrdiclam diredfcam fubliicucioncm i fi<< 
lij h.rrcdicatccxcludicur, quodfccusedin milicc, in 
quo proffumicur ignorancia: vimcnim dircclorum 
verborum (circ non prxfumicur.l.(i. Qdciurc dcUk 
&idcor.-icioncj>iccacis&amoris, non obftantcver- 
borumfubtilitatc,non prxlumicur miliicmpcr di- 
f^ra fubdicutioncm voluillc macreni cxcluderc. 

t^Ixc rcfponlio mihinon placec:nain inilcs pod 

fubertaccm dircdo fublhtucrcpotcft. d.l. Ccncurio. 
in ccdamenco. Cdcceltam. milic.Lmilcsita. $.|.l.in 
fraudcm. $.pcn.& l.milcs eciam.ll]dc mihctcila. & in 
dubioiicct iurc communi vti pr^fumatur. d.Lin tclla 
nienco,&: ibi 5alycPau.dc Callro, f ulgof. Corn.Dec. 
&ahiDo(fiorcscommunitcr, Bald.Dcci.Alex. Corn. 
& Roman.in Lquamquam. C. dc tcHam.miht. 6c Cu- 
uarr.in ca.Rainutius. $.p. num. 1 9. cxtra dc tellamcn. 
famcnbacccpaclu/io nonprocedic, quondo ex pr» 
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prietate verborum condatvcile direAofubftiniercf 
nam cunccum milcs vracur vcrbisdire<^is, qux (Jrcij 
dum propriccatcm denotant priuilcgium, vti priuild 
gio mi litari vidctur , vt probatur in d.l.Ccnturio , in 
n. & lianc dcclaracioncm fcquuntur Cyn. in Lprccibi 
Cdcimpub. &.di|s fubflir. Alcx. in d.l. Ccncurio,gl* 
& Dcc. ind.l.in ccftamcnco, &in d.l.quamquam , & 
probatur ctiam in L li milcs vnum, in I. li duobus , & 
in Lmilcs ita hxredcm. $.;. dc telbm.milit. & ratio 
cft,quiaquandodircAolublIicuirpubcri, necellceft 
qaodlicmihraris, quiaaliccrdircC>afublhcucionon 
valccct.l.vcrbis duilibus. If.dc vulg.& pupil.facit ecia* 
quiavnufquilquevidecur vdlc, vtcius difpolitiova- 
ieatco plcniori raodo, quo valcrcpotcft , arg. Lquo- 
ties in ftipuiationibns. tf.dc vcrb. oblig.$.fcd quories, 
Inftit. dc iurc namrali. fcd mchus eft & plcniori mo- 
do,vttalisdifpolitio iurcdirc(^oqu.iiTi tidcicommif 
li valeat proptcr Trcl>cllianicam, &fruchis in h.Tre- 
diuce inuencos: ergo non dl dubium quod vti priui- 
icgio milicari ccfctur . Sed lic cft, quod in cafu noltro. 
sdlacorvcrbisdircii^is-vfusfuit: igiturvlus fuitiurc 
uiilitan, pcr quod cxcluditur matcr,cam fubihmtus 
fucccdacinbonismihtis,inquibus niaccr nullu ius 
habct, &conqucrinonpocefi, cumipli mihtifucce- 
datur , vt probatur in Lcum iilius. £ de milit. tcllam. 
vbi habctur, mihceminfua hxrcdicatepolIc,quen> 
vellehxredcm facere: &idem probatut in Lmiics.$. 
exlurredato.fr.de cdla.milic Necobftac , miticc igno- 
rarciura, qniaillud proccditindubio: fccusquando 
iiilccm prxfumphuc, velclarcconftat dc conrrario, 
nam cunc prxlumicur fcireiura, & vti iurc militari: 
icd in calu noltro conftac cx vcrbis dire<ftis,ipfum mi 
liccm fuum icirc priuitcgium, & vhcur dicio priuile- 
gioi^rgo non poteft trac^ari dc ignorantia. 

Eciidcnuodixcris, depaganoad militcm illacio- 
nemnonccncrcincalunollro, quiain pupillan agi* 
tur de fauorc pupilli & de fubftirutioncdiretfb deiu 
rc communi : ac nos loquimurdedircifla militari , & 
fic dc dircCla Itiblhcucioncdc lurc Ipcciali, fcd lus c6- 
muncpocenciuseft iurefpeciali. i.cius milicis. $.mili- 
tia millus.ffdcinitit.cdlamen.igicuf dcvnoadatiud' 
non tcncciUauo.Relpondco, quod immo ccncc illa- 
tio cx racionis idcnritacetnam ii direCla pupillaris ex^ 
cluditmacrcm,quiapcrcam fucccdicur pupillo,& 
fublbcucus magis dilcciusccnlccur, quam mater,cu 
iplanon ftieriiintdbmento nominaca: ergolimili- 
tcrdircdlamilitaris cxcliiderc dcbct matr"em,cum 
pcrcammilici fuccniacur, &inhac fuccdiionc ma- 
gis dileC>us ccnlctur Itibfticutus, quam mater diic* 
&a ccnfcatur, & milesqucm vulr, h.trcdcm inftirac- 
repotdf.d.Lcum Hhus. igiturcuminfuahxrcditate 
(iibftituerit, &lubihtutus in eius hxroditate fucce- 
dat , concludcndum cfl non macrcm , lcd propter te- 
ftatoris voluniatcm lubiticutum fucccdcrcdcbcre. 

Tcrcio & vlcimo ali js omilHs moucntur . Nam aob 
inilcs pcrvcrbaiftadirc<ffci vri voluitiurccommuni, 
autuirc fpcci.ili:liiurccommuni, & tunc vlcraquod 
itocfit falfum.vt liipra dcmonftrarum fuititamcif 
illa lubftitutiopoft pubcrtatcm iure fidcicommilli 
▼alerc non porclh Lvcrbisciuilibus. ff. dc vulg. &pU'^ 

J>il.& cftcommunisopinio.fiiurcfpociah , proutva- 
cc, & tunc u vim diredz militaris iiibliinemr. crgo 

maccc 
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matcrexcluditur.probaturconfccjucntia.perdiredi 
tnilicarem militi [cllatori & in cius h.Trcclitatc,& no 
filiofucccclitur.Limpubcri.ffi4lcatiminiftr.tutor.rcd. 
in h^rcditaicmiiitis cedatoriseius voluntas cftatten 
dcda.l.cum hliusrdmiiias.{f!dcmilit.tcftx&: macris 
uorin hsrcdiwte viri non cft in conddcrationc, cuin 
\itimo locoiSf alijsnonociftcntibusad viri hxrcdit»<i 
tctn vocctur vxor, pcr totu.C.vndc vir & vxor. & fub- 
ftitutusdicirur magisdilctfhisin hxralitatc viri.qua 
inatcr,cum ipla no Ht in h^rcditate vocata,gl.fi.com-< 
munitcr approbata in i.fi. C. dc inftit. & fublht. crgo> 
in hac Karreditateadmictitur vocatus fubAitutus, & 
excludicurmatrr. 

Per fupraditihi fundamcnta cum hac communi 
opinione, cgo pcrtranfco: &hceccontrariiitcneanC 
gIof.tnd.l.ptccibus,&:ibi Bar.(ibiconcrarius,num.4. 
Cc I i.Baldusquoquclibi contranus,nura.i6.Aiber. 
num.5.vcrf.adhocdixcrunc.Saiy.colum.}.vcrf.nunc 
tranfco.Pau.de Caftro,nu. 1 4. verf cuius. Ane^e.niL.y. 
j\re.num.i.verl.circa,in (i.Corn.num.jo.lacobusdc 
Arena,Iacdc Raucn.Pcr.&: Cyn. nii- ^.gtof.in d.l.Ccn 
turio , Azo in rubr. Cdc impub. &: in d. 1. Ccnturio » 
Iroola,num.7.infi.Gal. num.i^j'. Alc1at.nu.45.infw 
cum aliquali camcn diftindhonc, Sc Zali nu. jo.& 1 6. 
loan. Andr.in c.li patcr, dc tcftam.in 6. vt rcfcrt Abb»^ 
sncJlainucius,nu. 1 tS.cxcradc td>am. Polir.in trada. 
compcndiofx (ubnituc.&ibi in corum tradbitibus» 
Fum.num.8 i.Zafcap.f .Balci num. j. Dyn.ling.iii.. 
&vidcturfirmare Alcx.inconli.i i.num.i t.lib.^& 
b.TC opinio vfqucad tcmpora Darcoh fuic communis;: 
tamc fupradi(fla opiniocllmii^is communis& vcra. 

Nec obftac icx.in d.i.prect bus, f in quo maxi mum 
fundamctum fit pcr hipradidlos Dodorcs, & in quo 
fccundum cosprobatur, quod fubnicutio i milicc 
verbis dircdisiadla poft pubcrtacc matrcin mcdio 
exirtcncciurcfidcicommilli valct.quiaoinilTis non- 
nullis DcK^lorii rnfionibus, qux dc facili rcijciuniur. 
, Rcfpundctur iioc mcxlo coniungcndo foiutiono 
Chriftophori deCalliglio. cumfolutione Bcncdi«!ili 
de Piumbino: nam aiic ad ccrram ^tatcm compcndio 
la fubdituiio verbis dirci^s i milice fn&i fuic , & ciic 
in vim dircCl^ militarts valct,& fublliiutus capicc bo 
napatris.duntaxatcumfruchb.inucncis in lixrcdita-» 
tc, &ita loquimr tcxin (LLCcntuno.auc compcndia 
fafubfticutiovcrbisdircdhsimilitcnon vlqucad ccr 
tam xtatcm, lcd fimplicitcr faCta fiut : & tunc limili- 
ter in vim dirc^9 militaris valcbit.fed veluti ex caulii 
fidcicommifli fubfticutus bona.qu^cum morcretur» 
cius fucrinc.a matrcpcicrcpotcft, & iu loquicur tex. 
in(Li.precibus.& inter vnum&aliumcafum diSeren 
tia cft, quia primo cafu fubftitucus propria auihorira 
tc capicc, fccundocafu cciamdc manu macris tili)» 
cui compcndiola fubllttutio facbi ftiit.& hxc foiutio 
probaturcx vcrbis d.l.prccibiis. &prim6 pondcran-. 
doillavcrba, vdcompcndiofa nonviqucad ccrtam 
ztacem fadarcpchatur.igicuriconcrario lcnfuali.* 
ter cft, li vfqucad ccrcam xtarcm fadb rcpcriatur . li 
cnim alitcr diccrcraus, vcrba lila , non vfquc ad ccrti 
ctatcm, frullratoria &finccfrc^hiperImpcratorcm 
ibi politacllcnt. quoddiccrccftablurdilTiiuii , quia 
veroa nodcbcnt cllc frultraroria , lcd dcbcnt aliquid 
opcrarilij quando quis , &ibi Daic. Hidclcg.j. & dci 
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bcnt elTc cu cfrc(fl-j.Li.$.).ff quod quilq; iur. Secundd 
ponderando vcrbaiila,vc!uti cxcaularidcicoinmiir. 
nam ilb diciio.vduti, ftmilitudincra figniticat, & lio 
vuit.quodfubftitucio iRafttfimilis fitlcicommillo, 
fed nullum Umilecll idcm. Lquod Ncrua. fi'.dcpoliti. 
&c.capiculum iandhc Crucis,cxcra dcrcfcrip.crgo 
fubHitutio iftanon cll fideicommillaria, fcdpotius 
dirccla mihtaris limihs fideicommillarir. qux liini- 
iicudo in hocconliftir, quia qucmadmoduin pcr fi^ 
ddcommill.iriam ccftatori&non fublHtutoiuccedi 
mus. Ixolixrcdi. fcum filix. ffdc vulga. & pupii. ii* 
eciain per hanc lubllicutionem miiicarcm tcllatort; 
rucccdiraus, & non filto. Ircm quemadmodum in fi^ 
deicommillaria rcftituidebcnt bonatcftaions cunv 
frudibus, nififtudtus pcrcepti finciudicio tdbitons, 
vd ex ncgligcncia fidcic6niillarij.Lin fidcicumillaria.. 
fiiad Trci>.& Liubcmus.Cad Trcb.ita ct in Iiacdire- 
<fbmtlicaridcl>ccrcllicui bona ccftacoris vna cii fiun 
^b.inuentis in hxredicace.d.LCcncurio. lcc qucad» 
modumm fiddcommtilaria dccraiiirur Icgicimadc 
iurc natur^ fiiio compctcns.c.Kainutius, extra de (c 
fia.ica cti.-un in iuc dt rc<fba miiitari lcgitima filio lub- 
fiimtodciiurc naturxcopctcsdctrahttur pcrmatrc.; 
. Ranoigiturditfcrcncixcft, quiaquando viqucafi 
ccrtamxtatcm compcndiofa lubfticutio facli ftiit,: 
ntnc vlc^ucadillamxtatcm cxprcGcvulc tcllator,q>° 
(ublHtucusdircd^o fucccclatadcxcmplumpupillaxi» 
cum poll pubcrtatcm non pollit fucccdcrc nili cx pti 
uilcgiomthcari, naminpagano nonefl pcrmiiluiiw 
Ltn puptllari.ireod. crgo cxprcfsc- vtictir iure militaii. 
igicur vci pcr pupilLircm diredo lucccdicur, & matcr 
^ lcgitimaexcluditanitactiam per hancdircclam tni 
litarcm dircdlo tcllatori fucccclicur, & marcra lcgi-» 
dmacxclulaccnlccur. quando vcro non.vfqucad ccr- 
um ^ratcm, fcd fimplicircrcompcndiola lubiucu- 
tio fada fuit: tunccum pcr paganum co modo ciiam. 
£icri poflit^iicor vcrba diucrlum habcant ctlcclum,ta 
mcn proptcr vcrba dirofhi pcr inilitem proiaca, prx- 
litmiturvti voluillc iurcmilitari&non lurccuinmu, 
ni.fcd quia nunquam quisprxfumicur vcilc vti priui' 
lcgio in prxiudicium alterius. l.impuberi.fi.dc admt- 
nillrat. cucor. &l.cum fiiiusfiimilias. ff. dc milic.tc(la« 
idco cum marer lucccdat in bonis hhj , potcft dc hx« 
rccUiace milicis cdlacoris dccralicrc lcgttimain filio 
fuo dciurccompctcntcm : & proptcrca ncdcfiraudc- 
tur L irca hoc matcr , lubftitutus capict a matrc bona 
tcllatoris, vcluti cx caula fidcicommtlli , m quo lcgi- 
tima dcirahitur. & lic in primocalu cxprclscconilat 
tcllacorcm vti voluillciurc milicari, lcdin fccundo 
cafu non coftatcxprcfsc lcd prxfumptiue,& icicopri^ 
uilcgiiim militarc ad matris pr.viudicium non porri» 
gicuc:&idcovcIuiicx caula ndcicommiiri bo!ia,qUf 
cum morcrcrur, patris cius fucrint, fublliiutusa uia- 
trcpcccrcporcft. & mirutnnon ell validiorem ficii 
dccciniinationcm, qu.induvlc|uc.idccrcatuxiaiem 
compcndiofa iiibftitutio fadhi fuit, quam quando 
non vlquc ad certam xtatcm, (cd limplicitcr pcr tcfta 
torcm conccpta fuit,q:iiaccrci,&dctcrminati tcpo- 
rislongc putcntior eft virtus,quam indetcrmmjti. 
l.ficuiIcgctur.§.itocautcm. ffdi ! 1 ' ' ''ar 

pinianus.$.vndcfiquis,in vcr.in i . ii» 
«db. & hincinfcrturpoftca npt^nccr, quvd.liMt .4ir 
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oifio i n tcT aliquos.ponc i n tcr fi ! los, non porti t pcrpc- 
tuo prohiberul.j. ft. /bi pupiL cducdcb Lfin. Ccom- 
inu.diuid. Lin hociudicium.$. vcnio. <f. cod. tamcn 
adccrtum tcmpus, ponc lo.vd }o.annorum,potcll. 
fiarin LQuinius. ff.de annuis lcgat.Boer. deof 87. £c 
hincctiam cft , qu6d licct patcr non pofllr prohibcrc 
lilio lcgitimxalicnationcm, iux.l.quoniaminpriori- 
bu$.C.deinofH.rellam.tn potcrit prohiberc vlquead 
certum tcmpus.poncvfqucad 1 f.annos, Pau.dcCa- 
ftroinLlt non (ortcra.$.iiccntum, verli.&fiicitinar- 
gumcntum. (T.dccondic.indebiri. Tlioraas Fcrratius 
caut.{ f.&licct Arc. dubitaucrit, i.iinen hxccrtcom- 
muni$& rcccpta Scribcntium (ciKcntia, vt tcllatur 
Boer.in decil.Sy.num.^. 5.& 6, 
\ Sccundodubitarccontingit, tAnpcrcompcndio 
famfubftirutioncm vcrbis dire^bspoll pubcrtatcin 
i militc f»£bim (ucccdatur fiho , cui (ubliitutio faChi 
fuit,an vcro rcftatori? Et in hocdtibio du.T funt prin- 
cipales Dotflorum opinionc". : & pt iina cll , quod pcr 
cam filio (ucccdatur. quam optnioncm tcncnt Imola 
in d.LCenturio,&ibi Soci.Bald.& Ant;.& Pau.de Ca 
Aro inLin tcfUmcnto. C.de militari rcllam.qui omif 
ils lcuibus> mouentur primn per tcx. in d.L Centurio. 
cuiTincinducendo: nam (1 fubditutusfuccedcrct tan 
tum militi,fruftraroria& ridicula fuilFet hcfitatio lu 
rifconlulti, nunquid fublUtutuscapcretbona inditu 
ti, vcl non, cxquo (ibi non (uccederct : fcd hxlitatio- 
nem fruftratoriam eflc, non eft diccndum: ergo ncq; 
ctiamdicendum clhfublbtutum militi , & non infti- 
tuto fuccederedcbcrc.&iiactum induci(urtcx.m 
Lmilcs ita.|.exhxrcdatu. A.dc mtiitx tcftamcnto. 
Huic inductioni rcljiondcrur , ncc;ando , quod luril- 
confultus dubitaucrit , hcet impcriris cum conliilcn- 
tibus,dubitationcm reioluat, vt in fimili dicit Bar. in 
Lvbicunquc. (f.dcintcrrog.aciio. & fjcit tex. in 1. Do- 
mitius.ir.dc iclUm. immo»lubttatiocrat probabilis: 
cum quia cx contcxtu (iibftiruiionis conftac ip(anv 
fubftitutioncm fuilfc facbm lilio: tum quia vcroum 
Capict,rdpicicnsvtrunq, liibftitniioncm, debet vni- 
formiterdcterminare. I.li legatarius. flidelcg.j. & 
l.iam hociure,(r.cod.capict icicurlubllicutus , vthi- 
res fili|.quibus tamcn non ubftantibus dcicrminauic 
Iuri(confulcus,qu6dfubftitutus capcrec hxrediratc 
militis, &non filij. ergo fuccctlit militi , &non filio, 
quia alitcr hxicditaicm hiij capcrc diccrctur. I. Icd & 
fi plurcs.Md (ubftitutos. ff.dc vulg. & pupiL Ncc ob- 
llatrattoiii cotrariumaddudta , &.'qii6d proratione 
dubuandi adduci potcrat;qui.» vcrbum.capict.vnifiac 
miterdetcrminat, quia(afisdidtur vniformiterde- 
icrminarc, fi quamlibec iublUtutioncm fcciindum 
fuam naturamdetcrminat, Bar.in l.hxrcdcs raci.).cii 
iu.fF.ad Trcbcl. Prxtcrcarcgulad.Liam hoc iurc, no 
proccdit , qn.ido apparct aliter dctcrmin.itioncm fa- 
dam fuille.d.l.in tcft6.C.dc tefta.milit.li:d in cafu no- 
ftroalitcrdctcrminationcm fadam fuiflirapparctex 
d.LCcnturio,& hoc ne miliris priuilcgium altcri pr^ 
iudicct. l.cum filiusfamihas. li de milit. teftam.crgo 
regula d.Liam hoc iurc, non potcrat, nequc potcft lo- 
cumhabcrcinqiiiftioncnoftra. 

Sccund6 & vltimo moucntun nam inftitutus fecti 
dus poft tempus, non dicitur fubftirutus primo infti- 
tuto.LquxreDatur,in fiAibi glof.ir.dc milit. tcftam. 



quando vcr6 poft mortem infHcuti, tuncdicicur (ub. ' 
Ititucus inftitucad.Lmilcs.$.cxhxredaco.vndc primo 
calu inftitutiis tcftatori fuccedit,feaindo vcr6 ca('a 
fucceditinftituto. Cficrum &hxc ratio nullius cft 
momcnn, quia non tcnetconfcquentia, dlfubftitu-» 
tus, crgo fucccdi t inftituto , quia fubfticutus vulgaris- 
non inftituto,fcd tcftatori fucccdit,immo in d.l.quf-i 
rebatur, in fi.ibi.lccunda inftitutio, eft propric lubfti 
cuciotprouthoc comprobaui (iiprain prima partc 
huius tradatus. 

Cum igitur fupradida fundjmenra no fubliftant, ' 
ideoaltcra cft opinio , qu6d (ubftiiutus ifte (uccedac 
ceftacori.quam opinionem tcnentBar. Alex. lafRipa 
&alijcommunitcr ind.LCentuno. Polit.in trad.C(>* 
pendilolx fubibcmihi, coL 6. Dcc.in d.Lin tcftameto, 
num. 1 j.&cftcommunisopinio,aquanoneftdifco- 
dcndum.qux probatur ratione & lege. ' • 

RationcMilcscx priuilcgiomilitari poft pubcrca; 
ccm dire^lo fubftituere pocdl. fedquia ad alicnum 
prxiudiaum, militarcpriuilcgium trahi non debec, 
ideoliibftitutus capici bona tcftaioris tantum vna^ 
cumfrudibus inucncisinhxrcdiratc,&cnnc miies: 
didcur hxrcditati (ux faccre h^redcm. d.I.cum filiul- 
familias,de miUt.tc(bu& Limpubcri. Ifidc adminiftr. 
rucor.ergo fubitiiucus (uccedic miliii ceftatori , & no 
filioinftituto. l*robaturc6(cqiicntia.tum quiali fuc- 
cedcrctfiho & nonraihti, vdqucin vniuerfum fiUj 
patrimoniu fuccedcrcc,argum.L((Kl&(i plurcs. i^A 
fubftitutos. fTdcvulg.&pupil. fcdhocdiccrc eftfal- 
lum.d. LCcnturio.ergofiufum cft eriam dicere,qu6d 
lubftitutus filio,& non cefbcori (iiccedat.cum ctiani»' 
quia milcs non diccrcrar hxrcditati fux faccre hxro 
dem, fcdhxrcditati filij, arg.Lj.).vcrercs.(f.deacquir. 
poftdL ied hoc cft fallbm , cLL cum filiusfamilias . er- 
go faUum ctiam cft , qu6d filio , & non militi tcfta- 
ioj;j (uccciUt . 

Lcge probacur per d.l.impubcri. vbi filius quando 
eft rccaiurusin aui poteftatem, noncft capaxtefta- 
incnti, nec circa vltimam voluntatcm inalijsimpcri' 
tia: venia dacur, qium in bonis mihtum . fi ergo non 
cft capax ceftaracnci.crgo fubftitutus in bonis militis 
fuccccht tdUtori,& non fiUo. 
5 Tcrtiadubiutiocft.tAn rubftitutus,quicapit bo- 
nadcfiinfH vnacum fruilibus inucntis in lurredita- 
tc, capiat frudus rcjKirtos in hxrcdiutc tcporemor- 
tis tdiatoris , an vero repcrtos temporc mortis infti- 
tucir In hac dubitationedux funt DotSorum opinio- 
ncs:& prima cll.quod lubftitutus capit frudhis inu©- 
tos in lixreditate tcmporc mortis tdbcoris. aua opi- 
nioncm tenenc Pau.de Caftro, Alex. laf &Claudius> 
de Aquis in d.LCcncurio, Fulg.Pau.de Calko, Rora.: 
& Dec. in dJ.in leftamcnto. C.dc miiic. ceftain. qui cxi 
pluribusnioucntur. 

Prim6.Si vcnircntrcftittiendi fruClus inucnti in 
hxrcditate tcpore mortisinlhtuti, fcqucrcturquod 
dctcrioriscondicionis cllct hxrcsnon grauatus, qua 
h^rcs grauatus, quia ha'res grauatus hxreditacan re*. 
(titucrc, non icnctur frudus pcrccptos poftaclitam 
hxrediiaiem fideicommillano rcftituci e.Lin fidcico- 
millaria. fl;adTrebcL.Litatamcn.$.j.fr.eod.nt.&hac- 
resgraiutus tcnetur fccundumcontr.iriam opinio- 
nem.lcd hoc dicctc cft abfutdum,&pixcipucm caia 

noftro: 
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noftro : quia fi fiHcicommiflario , qui fucccdirde iu- 
rccommuni.nondcbcmurfi-udaspoftadiram hxre 
ditatcm pcrccpti: igicur multo minus dcbcntur hujc 
fublUtuto, qui (pcciali priuilcpio milirari \-ocarus 
cft.arg. Lcius miiiris.fmilitiamiifus.ffde milictefb. 
ergoabrurduradterum diccrcfubftitutum {iicccdc 
rcctiamin fru<fbbu$inucntisin ha:reditate tcmpo- 
rcmortisinftiiud. 

Huic racioni rdpondetur ncgando confcqucntia: 
quialicct in hochircsnon ^rauatus cllct dctcrioris 
conditionis, non tamcn pcr lioclequinir.quod difpo 
(Itum in vno, in alio ctiam difpofitum ccnfcarur: dc 
prxtipuc incafu noftro. inquoiuri confcntancum 
cft, quod plus hahcre dcbcai dircdto fubftitutus, qua 
fidcicomm i Harius.& ratio eft, quia licct d i rcda mili- 
taris poft aditam hxrcditatcm iic cx priuilcgio , tame 
dc tali dircdb luthcari debct, prout de dircdb dc iu- 
rc communi : nam priuilegium in co quod loquirur, 
aquipararur iuncommuni, vtnotat Baldusperillii 
tcx.ml.hocros. C. dccollar.&ideofixundumnaturi. 
dircdlx piusdcbcthabcredircclofubftiturus, quam 
fideicommillarius :&cxh3crationc non dicicurab- 
furduro d]c,qu6d vcniant frudus rcpcrti tcporemor 
lis inftimti . Irem fupradKSum fundamcnrum no rc- 
nct, quiahivres, cuifachicftfubttitutiomilitaris, iii 
multis dcterioriseftconditionts,qtt^m hxres^raiia- 
tnsh.Trcditatcm rcltitucrc, proutparct cxdiilispcr 
Ripa in d.l.Ccnturio.num.^j.m vcrf ct;o aurem pro 
communi adduco raiionem«d;nu.for& nos 
infra vidcbimus.crgo li in hoccft ctiam dcrerioris ca 
diaonis & ex caula, non pcr hoc fcqui? q, fit abfu tdri. 

Secundo mouenrar. Ter. in d.l.Centurio.dicir,q» 
rcftitucdi funtfrudusin hcrcditaceinucnti: necdc 
clarat , an lUud iniclligi dcbcat dc fru<fiibus inucnris 
in harrcditatc tcmpore mortis teftatoris, an tempore 
mortisiiilkituti: modolic.Indubio vcrba potiusre- 
fcrridcbent adpcrfonam tcftaroris.quimhxrcdis, 
Bar.in Lcnro in icftamcnro , pcr illum tex. fl". dcauro 
&arpcn. lcgxquod Hartoli dichim proccdiretiam in 
vcrbislcgisIatons.Lfiliusfjmilias.f diui. ffdelct»a.j. 
ibinequccrcditorib.qiuc vcrba fecundumcommu- 
nem inrcllcdhim inrclJigunturdccrcdicoribus tcfta* 
ioti&.igitur vcrba illa . dlCcniurio. patris dnnraxat, 
cum fru^hbus inuentis in hjtreditatc, referridebenr 
ad pcrfonam tcft.icoris,& non hxrcdis, & Cic reftituc- 
di funt frud>us inuenti in h^rcditate tcmporc morti» 
tcftatoris,&non tcmporcmortisharrcdis inftiruri. 
comprobatur harcopinioex hoc tcxtu, hacaluindu 
dlionc.dicituribi,poftcamautcma;tatem cxprimle- 
giomihtum,patrisduntaxat,cum frui^ibus inuenfiJ 
inlia:rcditatc.verbailLi,inucnrisinhireditate,infcl- 
ligunturmucntisin hxreditarcpatris, prout conftat 
«X ic<aura verborum. modo (ic , li reftituendi vcnirct 
firudhis inucnri in h^rcditate tcmporc mortis inftitu 
ri, nondiccrcttcxtus.inuentisin harrcditatepatris, 
fed tnuenrisin h^reditaccinftituricqniaquam primu 
adira fiiit hxrcilicas, ddicrunt cllc pacris teftantis , & 
incipiuntdlcpatrimonium hjrcdis.Lfed fi plures.f 

|iiio.frcod.lpitcr.lf;dcpriuilcg.credtr.&notatplolla 
in Lj.?)".vctcrcs,in vcrbo,rciiquorum.frdc acq poirigi 
lur cum dicat,inucntis in hxrcditatc patris.reftituen 
di funt frutilus inucnd tcmporc morris tcftatoris. 
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His indu([>ionibus rdf>ondctur. &non obftatprn 
ma,quia licct in dubio vcrba rcfcrri del>catad tcftato 
rcm & non ad h.Tredcm , tamcn ncgamus nos dlc in 
dubio.nam li diligcntcr pondcrcnmr vcrba.d.LCcn. 
turio , rcfrrri debcnt necclTario ad hxrcdcm , proat 
confidcrat Kipa.rcxrus cnim ibi, in vcrf poft eam xu 
tcmdcccrminacurabcotlcm vcrbo, capict, igiturin- 
teliigi dcbct dc fruthbus inuenris in harrcditatc poft 
cam attatcm , &confcqucnrcr poft pupiltarcm , & lic 
t cmporc mortis inftituti, qualitas cnim tcmporis.de- 
tcrminat omnia, quar ab illo verbo principali regun- 
tur. L j. in princ.iundb L^.J, aitpr.Ttor. ff. dcinccn. 
ruin.naufrag.&docct Bar.in Lpr^tor.f.critqucdifle- 
rcnria. ff.Ac vi bori. rapt.nccobftat fccunda pondera- 
tio,quia illa vcrba.dcfrudlibus inucntis in hxrcdica. 
le, non pollunt intcUigi dc frudibus inucnris tcmpo 
rcmorristeftatoris, tcxrus enim dicit primo,qu6d 
fubftitutuscapit bonapatris dunraxat, fcd bonorum 
appcllatione criii frudus conrincntur. L itcm vcniiJt. 
$.itcm non foliim.ftidepetit.hxrcd. qiia de re fub illis 
vcrbis crat dctcrminatum , quod fubftitutuscapcrcc 
fruclus in hxrcilicatc inucntos. Vndcnim poftca lu- 
rifconfuims dicatcum frudtibiis in h.Trcdirateinuc- 
fis, nonpoteftintcnigideinuentis in h.Trcdiratcrc- 
ftatorts.de quibus iam dixcrat, alias vcrl» cllcntom- 
nino fuperllua , qu6d non cft diccndtims & hatc fuit 
fubrilis Arerini.conlideratio, & licet frudus augeant 
p.itriiTionium, &dicantur dle bona patrimonij & pe 
f anrur fub rationc frudhinm. d.l.itcm veniunt.f .fru- 
dhis,& l.in fidcicommilTaria.»f.adTrcbdLtamcn fub 
r.irione fruduum pcmntur, quando poft mortem 
pcrcipiunmr, fccus quado crant iam k deftinilo jvr- 
ccpri, quiatuncillifrudus dicuntur bona ptcrna, 
^routind.fitcin non folum, probarur, quapropter 
icquitur,qu6d tcxrus inccUigacurdcfrudbbuuiuicn 
ris in h^rcditate tcmpore tnorris inftituti, nccobftar, 
qutui dicat patris & non hTrcdis inftiruri , quia ill tid 
fccit lurifconlultus ad diffcrcnriam patrimonij & fru 
ftuum parrimonij & hrrcditaris filij hxrcdis inftitii- 
ri, nchdidumfuillctcufrudibus inuentisin liarre- 
ditate hxredis^orta fuillct diftcrcntia,.ideo quod ver- 
baiftainrcUigcdafiiiHcnrdcomnibus frudibus tam 
h.Treditaris rcftaroris patris.quim hxrcdiraris fili/, & 
hoc proptcr gcneralirarcm verborum , ac criam pro- 
prcrimraixtioncm hxreditaris, idcone laUsoriatur 
dirtiailtas contra mcntc lcpislatoris , didlum fiiit cii 
frudibusinucntis in h.Trcdiratcfcilicctpatris,&iftc 
profcclo cft propri tis illius legis intellcftus . 

Tcrci6 & vlrinio alijs omiflls mouentur per tcx. in 
l.milite$eriam.fl.dcmilir.tcftam.cum licinduccndo. 
dicitfeK.qu6dmilitcs,ijs,qui hxrcdcs cxriterint.pof- 
fiint fubftitucre in ijs diintaxar.qii.i- funr cx tcftamen 
focorumconlirquuri.modo ficdidio cxcaufam im- 
nicdiatamdcnotat.Lnondubium.C.dclLfcd inftitu- 
tusnon pcrcipit frudus immcdiarccx rcftamcnto, 
quiadtdominus cffcchis : crgofubftirutus nopotcft 
oonfcqui fructus inuenros teporemorrisihfticuri.C^ 
probarur hxcindudiopcr rex. in L milcs ica. f exhx- 
rcdaro.ff dcmilir.rcftam.vbi inftirucus rcncmradca, 
quxhabuit ideftinC>o: fedinftirucus frndus quos 
pcrcipirpoft morccm tdbtons non liabuitadcfun- 
Cio, crgo dios iubrtitutusnoaconfequitur. Hisicoi- 
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bus rcfponclctur, qnod liccr didio , ex , cauiam pro» 
pinquamdenotct: tonicn quando caufi rcmora c(t 
proxima, qu^ proxima non potcftdle, ncqucdlct li- 
fieillacauia rcmora, tunccaularemotavti proxima 
attendittir, & dictio,cx, ccj.im caufam rcmotam pro- 
ximam lignihcat, Bar. in I.fcd li plurcs. $.in arrogato. 
fT.dc vul(;.& pupii. & probat tcx. in l.cum filius.$.h£- 
xcsmcus.fl.dclcg.2.&inl.j $.cxinccndio.lTidcinccd. 
ruina&naufirag.foil incalu noftro li.Tres non potuil' 
{e: jurcditatis Fru(£tus pcrcipcrc llnc tcltamcnto, ni 
£ru£tus pcrcipiuntur ex frllamcnco, licet non media- 
t^.lcd immcdiatc, qa.r caiiJa mcdiara attcndi dcbet , 

Suianon potuillctpcrcipcreex caula immcdtats, hi» 
elTct caofa mcdiau dehindi Sc tcitamcnti.igiiur di 
^io,cx, in calu noHro dcnotat etiam caufim mcdia- 
«am, idcorructuscstclbrafnto imnialiatclcu mc- 
«iiaic, &lic occalionc tcllamcnti, lcuproptcr tcfta- 
xncntum rcftitucndi lunt lubftituto. 
. Cumiqicurlupcrior opinio ncclcge, necratione 
probeiur cui commodc rclpondcn non poflit :idco 
altcra cft opinio fupcriori conrraria , qiicd rcftitucn- 
di fint frudus inucnii in lixrcditacc temporc mortis 
inftituti. quamo^inionem tenct Dyn.Bar. nu.8. in li, 
Soci.num. i j .in h. Arcr.num. y. Ripa,num.4 1 .& Ga- 
liaub, num. 1 1 S.in h. in d.i.Ccnturio. Bal. Ang.liart. 
& Salycin d.l.prccibus. Poly t.in trad. compend.lub» 
ilittit.mihi, col. i.& Gu ido Pap.T,dccif468.num. j .& 
hxc eftmac^is communisopinio.&in pun<2o iuris 
verior, qux probatur rum cx rclponlionibus fadis fe 
cundo fundamento fupcrioris opinionis , tum ct iam 
exhis altjsrationibus. 

Prima eft. lex. in d J.Ccnturio, quando dicit , cum 
frutilibus inucntisin ha-rcdiratc intdhgitur dc in- 
ucniis & perccptis poft morccm tcJlatoris , alias fru- 
ftra dubitarct lurilconfulrus, qui nam frudus cllenc 
rcftitucndi , quia inucnti frudus in ha-rcditatc rcfti- 
tuuntuncrgo a contrario fciilii non inucnti, icd con- 
fumptinon rcftituuntur. igiturdc firudibus pcrce- 
pris antc mortcm tcftatoris, &dc inucntis in hsredi 
tatc tcmporcmurtispatrisnon intcUigitur.quiafru- 
inucntiin hxrcdiiatc patrisvti bonah^redita- 
ria,<dnpcr vcniunt in rcftitutione.l.itcm veniunt.f.j. 
fF.dc pctit.harrcd- &1. qua raiione, la i. in princ. ft.ad 
leg.Falc. &conlumpti in quartam imputantur.l.Mar 
celUis.§.rcs qu^. tT.adTrcbcl. crt>onccclIccftdiccrc, 
<]u^tcxtus intclhgaturdcfructibus inucntis in lix- 
xedicate cemfKirc mortis inftituti. 

Sccunda & vltima ratio cft. Illa vcrba, d. I. Centu- 
rio , patris bona duntaxat, & illa alia vcrba, cum fru- 
i£hbu$ inucntis in hxrcdit3tc,rcguiantur ivcrbo, 
capict: crgovtraquc verb3p.irifbrmircr lunt intcl- 
ligenda, argum.l.iam hoc lurc. fl^dc vulg. & pupil.fcd 
patrisdunraxat, bona tcmporc mortis inltituti ca- 
pict, crgo cum fruchbus inucntis in harrcditatc tcm- 
poremorris inftituti: namqualitas cemporis dctcr- 
minar omnia, qu£ ab illo vcrbo principali rcguntur, 
l.prinna,tn princ.iunda l.;.$.aicprztor. fl:dcinccnd. 
ruina&naufrag. 
i Qiiarto dubitari contingit, f An hoc priuilcgium, 
quodiurcmilitari poftpubcrratcm milcs fubltituc- 
rcporcft, acctiamalia militum priuilcgia,compo. 
rant militibus uoftri ccmporis i Prorclolucioncnu* 
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ius quxftionis plurcs funt coniidcrandi cafus. 

Primus cft,quldo loquimut dciniiitibus,qui funr 
feinpcrparati,proChriftian.T rcligionis derenlione 
mortcoppcccre, vt funtmilitcsRhodiani, fcu Mcli- 
rcntcs: & in hoccafu concludcndum eft, ulcs mihics 
mihtum prtuiicj;i)s gaudcrct&hoclitielintin cxpcdi 
tionc, liuc non. pruut tcncnt lo. And.in additad Spe. 
in rit.dcpccul.clcr.infi. Uart.in l.i.C.dcltis,qui non 
impl.ftip.lib. t o.in fi.Polir.in trad. liibftitut.m matc- 
ria compcndiola: , in i. q. fc<ti qu.Tlitiprincipalis, & 
Kipa in d.l. Ccnturio,num. i o.qu.r conclulio, qaant 
dolcilicctin cxpcditionc rcpcriuntur, prob.uurper 
tcx.in l.j. rf.dc Iwn. puil. ex tcft. milit. qiundo veio in 
expctlitioncnon rcpcriuntur, probatur h.icratione. 
Militibus idco priuilcgia concclI.i fucrunr, vtarmi» 
& dcfcnlioni Rci^iubhc^- intcti cflcnc.l.mi]itcm.C.de 
procur.l.j;Cdctcila.mihc.&l.militcs,cum fimiiibus. 
Clocxlcd hicratio locum habct in didis miluibus,^ 
quiafcmpcr intcnti funtarmfs & prodcfcnfioncro- 
tius Chriftian.T reipubliCT. crgodifpofitio criam lo« 
cum habcrcdchetin iltts militibus, arg.l.illud.fflad 
lcg.Aquil. & I jTitio.tr. dc vcrb.obl.cum vul^aribus. 
&h^cc6clulio cicdoq> proccdarcriaminmiliribui^ 
£in<tti Stcphani, & fanCtorum Laxari & Mauriti|,dii- 
modo non folti nominis &dignicaiis,fcdetiam labo- 
rum militariu participcs fint . & hoc proprcr ratione 
fupra recitata,qug in iftis ctiam militibus locu habec- 

Sccundu$caluscft,qu.idoloqujmurdcmilitibu$,- 
qui vacanc arrais, & parati funtad dcfcnlionem Rei- 
publiCT, Ciuicacis, autRcgisdomini fui fupcriorcm- 
non rccognufcenris . qualcs funt in hoc Rcgno Nca- 
poliuno, militcs nour milicix, milices rertij Rcgni' 
Ncapohtani,& militumcohorrcs.quas varijs in locis 
prxparacas & ftipendiatas habet magnus Hctrurir 
Dux.&inhoccaludicas quod auc nonfunc incerea 
ftipcnduti.licct in armorum cxcrcirio fpc futurx oc- 
calioms,vtmchorcsin aciclint, fccxcrcc3nt,&cunc» 
non gaudct militum priui lcgijs , vt colligirur cx Dcc. 
in rubr. Cdc milit. tcftamcn. num. i. cum fcqucn. &> 
cx Alciatoind.l.Ccnturio,num.8.qu9Concluliopro-' 
batur m L militcs; C. locati. ibi rempublicam , ^ qua 
alunturfuis armis dcfcndanr,& loquitur,cxtra expe- 
ditioncm.itcm probarur in 1. i. C.dc his, quinon' 
impL ftipend. Aui func flipcndiari vc fnnteriam mi- 
litcspoliti in pr^-lidi;s Arcium , vcl in Ciuitaribus,' 
&cunc licctinfralcripti Dodorcs tcneant huiulino- 
dimilites militum priuilcgijs non gaudere, vtfunt' 
Cyn.inl.j.num.14. C.dciuris&fadiignor. &Barto. 
ibi,& in Lmilcs. ft.cx quibuscau.maior. in Lmilitcm. 
Cdeprocurat.&inLHn.num.i.& ^Cdciuris&fa- 
£ti ignor. Albcr. & flald. in 1. pcnult. & ibi glof fl". cx* 
qutbus cau.maior. Bald. in l.filiusfamilias. §. vctcrani, 
num.i.ffdcproairat. Albcr.ind.LmiUtem, in princ 
C.dcprocurat. balycct. in d I j.&inLnonprohibcris. 
Cdc his qui accula. non polLin finc. SpccuL in tir.de 
accufat.$.j.num.i5>.& in tit.dcprocurat.$.primo,nii- 
mcro ii.Arct.in $.planc, nu.6.InlHt.dcmilit.rcftam. 
Alcxand.ind-l.Ccnturio, numcro io.&ibiRipa,nu- 
mcro tf. Abb.in cin noftra, nuin. 8. cxtra dc procura.- 
Drun.in irad.dccelLbon.quift.i i.quTft.4.pnn.nu- 
nicro 7.& Bald-in conli.167. num.S. Iib.j.qui Dodo- 
rcs Iciiicct Arc& Ripa, dicunc lianc cUc communcm 

opinioncm. 
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opinionem . tamcn contrariam opinioncm putove» 
riorcm.quoHimmoilli militcs priiiiligijj militiiin 
ga uikan c. q uam opin loncm tcn ctu Ba 1 1 n 1.;. n u m. 8 i 
C.iiciuris&fadiignorant.inl.in tciiamcnto.la j.nu- 
mcro 17. C. dctclbimcn.milit.&inl.j.inhnc, nume. 
1 1 .Cnui bon. ccdcrc }>ol1.Pau.dc Callro in Lfcrinia* 
hos.num.d.C qui teitamcn. faccrcpulI. Socin.ind.l. 
Ccnntrio, num.i.fcibi Alcxand. numcro 11. in finc. 
Galiaula,num.i f.Ripa, numcro 10. &:Soci iun.nu» 
incr077.Dcci.1n rubr. nunicro C. dc milit. tclla- 
men. Fabcrin rubr. num.^.&Ozcr.numcroquinto, 
in prin. Inlht. dc milit. tcllamcn. Bcrtran. in conlliio 
I96.nmn.i inHiic,cum(cqucn.liK;,Ruman, incon 
iil.4^nn. ^.6<. in conli.50tf.num. ? .Decin conii. j 1 6. 
&Cap]Klla Tholct' dccill 141. num.t.qu^conciuiio 
kacraiioricprobacur. 

Ifti mibics vacant armis &c parati funtad dcfcnfio 
ncm rcipublicr, aut regisdominiiplorum militum, 
qucmadmodMm militcs antiqui armis vacabant Sc 
parad Ibibant ad dcfirnlloncm rcipubhca; : crgo quD> 
idjnndum militcs illipnuilcgijs multtsi^audcbant» 
itaeriam iildcm priuilcgijs ilb militci gaudcrc dc- 
bent.coniequcntiaprobaiur, argumcnJ.j. t}'.dcbon^ 
poilelKcx [cllam. milit. & argum. Lfi. fX. dc tcllamcn. 
iuilit.& licct olim militibus priuilcgia iion compcrc-. 
Itnt, niliin coruma'cationcintciucnircnt(cx, qu» 
cnumeraiicut pcr gloC in I. pcnulr. fT cr quibiis catu. 
maior.& in AmiK-n.dcmandat,Princip.^ tin. quxin 
illismiUcibiisnollri tcmporis interucnirc n61olent:> 
tnmcn illud non obltac , tum quia noua obfcruantia; 
iiifc translarionis (ucccflit loco vctcns , Bald. in l.j. m 
fi.C.qm lx>n;ccd.poiL & Fclvn. in c.transbto, dc con- 
ftitut. tnm ctiam quia licrtordo &folcmnitas inaA 
ruropiioncmiiiti.t invruellcdcticrit, tamcn ctlcc.tus. 
rcmanct, quod liirticit,arg.Ldccrcto.C.cxquib. caU^ 
infam.if rogct.l.acdio. fEdc ncgoc. gcit. Sc l.ordo.li. de 
publiciudic&licct idiinilitcs iicgocicntur, npal- 
lim vidcmus, & idco priuilegio militari gaudercnan< 
<lcbercnt.I.j.C.ncq.nc miL Itb. 1 1. t.imcn iioc non ob-< ' 
{iat,quiaconluc[udo cos cxcuiat.vt in iimili dicit> 
Barto. in Lli vc proponis,in vcrlic. quarco infcrtur. Cd 
dcdii;nitat.lib.ducKlccimo,& inLcapitaiium.$.lerui: 

li.rt.dc ^xrn. 

. Tertius caitis cil , quando loquimur de militibus» 
qui in itaiiabraui nnminantur, &dcmiiitibusctca- 
tis,qiiosaurcatoscquitcsappcllamus, quialtoluper-. 
cilioinccdcntes, iblacauda aurea gloriantur,& ilU' 
miliccs priuilc;^io milirari gaudere non dcbcnt, pro»' 
ut concludit Kipa m d.l.Ccnturio, nu. i o. & cit coin- 
munisopinio, prout commumtcr concluduntCyn.' 
inLj.C.deiuris&fach ignorant- Barr.inLhhusfaini- 
lias. $.vcccraiii. fl. dcprocurat. & in i.niihtcm. Ccod. 
Bal.in l.in teltamcnto, in hnc. C.dc tcrt.i.milit. Albcr. 
ind.Liniliccm,Soci. lun.ind.LCcnturio, num.76.& 
ibiGal!.iuIa,num.7.F.ibcriiirubr. ln(titut.dc tcll.mi. 
Arec.$.planc, num.6.Inliitut.dcmilit.cdlara.Polu... 
in d.craCbcucompcndiol^lljbtlirucionis. Dccin ru- 
bri Cdetcfla.milK.laljnLmilcs, nu. j.H.dcrciudic 
Briin.in craOla.dccclL^bon.q.^.princ num. x. Sc }.Sc- 
Bort ran. in conli. 1 ^iC.vol. 5. Sc ratio cft, quia ifti non 
vacaiit ainiis, nccparati (unt prorcpublica vcldomi 
nis fuis murtcm oppcterc,& milttcs nuniuDC, ncqua 

jO 
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creantur pro pugnando, fcd primi.qui in Italia braul 
appcllantur,vulunt hominibu.s dcmonftrare cHc fbr- 
ccs, acctiam omnibuscoruminianiam patcfaccrcN-o 
luiic, alij qui aurcari cquircsappcliantur, vcl lunt mi» 
htcs vanaglorix, &armafui;mnt, vticanes lapidcs: 
vd lunt &cre.\cur miliccs iblucndo nuinmos, ad hoc 
vtcorum vitadurantcintroitus lubeant, prontlunt 
mulci cquiics in Vrbc, & idco priuilrgio miitrari gaa 
dcrcnon dcbent, qiiodprobarur riim arg.L cura.$.fi. 
fll dc numcr. & honor. tum ctiam qtiia ccllantc caufa 
priuilcgiorum, ccllarcdcbcncctiampriuilcgia.LTi* 
uxScio.$.vitu:as. tl".delcg.2.1.gcncralitcr. Cdecpifc 
&clcr.& ccum cdlanccdcappcllac. 

Quartus calus cfV, quando loquimur de militibas^ 
qui proptcr Ibpcndia fcniiur, vt funt milites hodicr-* 
mtcmporis,&inhocca(uconcludas diflinguendo: 
Aut lunt in loco hoilih & in cxpetlicionc, & ibi doce» 
dunt : & tuc indubit.ucr priuilcgio milita:i «^judcnu 
Lj.tLdcbon.potLex tciiamcn. milit.&Lhu.tiriicmilit. 
tcibmcn. Aut non funtinliolhli loco, nccamplias 
lcruiunc, lcdcorumncgociationibusincumbunt,& 
lunc cxduiiiunca inihtum priiulegi)s.& ratio dl»' 
quiarcimilicari opcrain non danr, & idco miliratn 
priuilcgijscarcrcdcbcnr.LHn. C.dcrcflir.miht.&fa- 
cit in arg. tcx. in l.qui Itib pr.rtcxtu. C.dc lacroland. 
ccclc & probat tcx. in 1.;. C. ncg. nc milit.hb. 1 1. Aoo 
noniuntinhollihloco,(cd icruiunt, quo rcmpore 
poiatilunt prorcpublica.aurproRcge mortcnipu-» 
gnando uppctcic: & i n hoccalu concludas priuil^iff 
ohm mihtibusconcclla, ilbs competere, prouc tenco 
omnc!» DoCtorcs lupra cicaci in fecundo calti, quibu» 
addas Ang. & loan. dclmola in L illxanccm inlVitu- 
tioncs.tI.dchxrcd-inlhcuen.Dcc.inconli.;78.Alcx. 
inLlcriniarios.Cdctclhm. mdit laf.in Ldcquibus. 
fl.dcll.& Martin. Laud. in tra<il. de milit.in 5. q. qua: 
conclulio probatur exprcfscpcr tcx. in Lj. fSdcbono. 
policll.cx icilam. milit.& facit rado, quia cx co qurxi 
vacat arims & parati funt pro Rcge, aut Impcratorc , 
aucrcpubhcafupcriorem non rccognofcfnccmortc 
op^Hitcrc.dcbcnt priuilcgio militari gaudcrc, cuin. 
inilhsmiltccccadcm racio,qua:in antiquis mihtib.* 
militabaccum ipii crant priuilcgiati , cx co quia crac 
mccnti armis & pro dcfcniionc rcipublic^ parati crat 
moncm pugnando contcmnere.&quod diciturde 
militantibus pro Rcgc, aut Impcratorc, idcm procc- 
ditiii mihtantibusprorcpublicalupcriorcm non rc- 
cognol'ccntc,Pau.dc Caft.in Lfancimus. Cde tcftara.. 
milit. quia huiulmodi rcljjublica tcnct locum Princi 
pis in luo tcrritorio. Barr. in holles. fTdc capti.& in \. 
iii^ncm.lV.dcpubhciudic 

Quintus & vlrimus caius cft,quando loquinuir dc 
militii>. quicreariiolcntablmpcrarorL-, vclabaliqua. 
rcpubhca,& iAi militcs nodancopcta mihdx, nccfe 
cxcrccnc 111 arniix,& m lioc cafii cocludcndri cft, iftos- 
militcs priuilcj^io militari gaudcrc no dcbcrc, Cy. in 
Lj.coLpc, verillcxto qii9ro.Cde iur.& tasii ignor.Bar. 
in Lmilcs.ft.cx qiiib.cau.maiur.& in Lmilitc. Cdc pro 
cura.&h Lc cllc6munisopinio,p:oiiircfcrr& icquir 
Dec.incLrubr.Cdcteft;a.miht.&rario cft.quiaifti no ^ 
vacant aimis, icd qu.cllucrun: mihtes crcaii honoris 
caula,vcrailitcsappcilcntur, &ideopriuilcgioimli'« 
t4iigaudcrcnua(lcbcuc.d.l.ti. Cdc^dbc.mthc. 1 

Irtius 
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Iftius cafusconcluiio dcLliracur non proccdcrc in 
priuilc}»i|'<t tju^dis;nitati6i; nobflit.iticoncednritiir, 
Cyfi.ind.l.prima, &:ihiSalycct.(S<:B.ild.in l.miljtcs.G 
(tc qux(lio.vbi dicit, qu6d militcs no pofliinr torc]ue- 
ri,&pari raciuncnon polliinccarccriri, vtnocacBaK 
ind.l.prima,in finc. Cijui bon.ccd. polI.'& lucda.la- 
t ntioncmlcquiturctiam Dcc.in dida nibrica, quain 
coprobat hac rationc. Priiiilcgia data rcholaribuj no 
compctunt illis,qui noii fUidciic,& miiondlc vitiunr, 
vt nount Bart. in d.i.qui lub prxrcxtu. Cdcracrofan. 
ecclc.Abb.in can.),in finc,dciudi.&Alcxan.ind.i.(ai 
niarios.camcn hocincclligiturin priuiii-gi;s,qua;con 
ccduncnr racionc cxercinj: ("cctis (i proptcr digniracc, 
vclrationcordinis cnbuaiicur, quia talia ptmilcgia 
cciam compccunc rchoiaribiis non lludcnuuus Sc Do 
£loribus imperitis, vt not.Domi.in pro^mio fcxti , in 
rubr. in finc. Bald. in d.l.qui fub prartcxru, & latc tr»- 
£hit Arct. in cclcrici , dc iudic Idem procedit m ma» 
gnificis& illu(b-ibu$DoTninis,quidcdici lunc cxcr- 
diii^ amorum,Roman.in conf.^ {.Dccin rubr. Cde 
teftam. m>lit.& in confi. j i <t. Bocr. dccif. j / ;.& Sc>"" 
lcl. ind.l.Ccnturio, nuin.(>. IdcmproccditinDomio 
nis& Principibusalicuius tcrrx, hcctnonfincdc or- 
dinemihcari, dumraodo fupcriorcm nonrccogno- 
£unt,lic^t fecus fitfi fuperiorcmrecognofcant, Alc* 
xan. num.iiS. laf num.S.Scyfcl. num.p. Galiaula, nu. 

0.& 6 1 .& Soci.iun.poll pacruum fuii , nu.7 S.in d.l- 
Ccturio,& Caccialup.in d.Lprccibus, nu. H . & ita eft 
tcncdum , licct in Dominis fiipcriorc rccognofcctib. 
tcncant contrariu Dccin con(.j 1 6.& Bocdcci(. j j j. 
7 Quinta dubitatio cft, f An priuilcgiamilitibus c5- 
ceda, DotSioribus lcgcnnbus & aduocacis compctac ? 
& omilla difpuucionc & conclufiuc proccdcdo, duo 
runtconndcrandicadis: Quorumprimus c(t, quan- 
<lo mihcum priuilegia cx idcncitatc, vcl exmaioritate 
rationis ad (imilcs pcrlbnas cxtcnla rcpcriuntur.& in 
hoccafu concludcndum c(l ctiam Doctoribus talia 
priuilegiaexidenticatc vclmaioriurc rationiscom- 
|>ctcrc. & racio el\ : quia cum pcr lcgc cxttnla ad alias 
limiles pcrfonas rcpcriantur , durarc dcbcnt pcrpe- 
tuo extcnfibilia, arg.Lpatcr filium. f.quindccim. ft.dc 
leg.tcrtio.&corum, qux traduncur pcr Panor.in c.fi. 
deconfuctu. &inc.quxinccclc(iarum, dcconflitut. 
Et hinceft, quodtcx.inl.milcs.ffdcrciudic.perquc 
concctlitur mihtibus, vt non conucniantur niiiin- 
quantum faccrc polfunt, extcnditur ctiam ad Doiiio- 
res.fccundum gIof.Bar.&ahos communiccr ibi:nam 
di(ialcxrcpcricurcxcen(aad omncs perfonas ciulde 
conHitionis. Lmccr eo$, &Lfunt pcrlons. fC eod.tifu. 
de rc i udic. crgo compctit cciaiTi Dodoribus ciufclc, 
immo maions condirionis . Doftoracus entm, cft di- 
gniras. c.quanto , cxtra dc m.agillris , Baxto. in prima 
conftitucioncCodicis,&inLh.C.de iudi.&Panorm. 
in cap. fuper co, cxcra dc rcftibus . Miliriaautem non 
dl djgniras. Lfin. Cqui milit. pollil.prima, cnm glod 
Cde cqucft.digni.irnmo non eft nobilitas, lccun- 
dum Baldum in l.priraa , colum.antcpcnult. Cdc di- 
(rmtaclib. 1 1. Et hinccft, quod priuilcgium conccl- 
ium in I. mihtes. C. dc quxftio. quod ell nc miUccs 
torqucantur, cxtcnditiuetiam adDoiiorcs, fccun- 
<lum Cyn.& Bald. il>i,& Barto.in l.prima. Cdc aduo- 
cauUucriaudtc. loao. 4c PUtca in Iptinia. C dc pcop 
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feC qui in VrbcConftan. Fulg. in coniilio 1 7 1. & At- 
ber. Gaiidin. Bonif. Vicalin. &alios, quidcqiixftio- 
nibus craciatum fcccrunt.&in rantum hoc cft ve- 
rum , quod conrrana coniuctudo non valct. I.omnes 
ludiccs. C. dc dccurion. lib. 1 1. & ibi notat Barto. & 
rcputat (ingularcRoman. in(lng..^SS. qua: lcx,mili- 
tes, rcpcritur cxtcnia ctiamod decurioncs.d.L ortv- 
ncs iudiccs.&ad laccrdotcs. Lprcsbncri. Cdc cpi(co. 
&clcric. vndcpoliumuscamcxtcndcrcctiam adDo- 
<^orcs, qui etiam (accrdotcsdicuntur . vndefacratii- 
fimaiuradoccni.l.pnma. f.iiuius ftudi).(f^dciuftit.& 
iurcEc hiiK cft, qubd vti mtlitcs pru debito non po^- 
funt carccrati,fecundum Bald.in l.).C qui bon.cedo- 
rcpoir ita ctiam & Dociores. 1. mcdicos. C. dc pro- 
fc(Ibr.& mcdiclib. 1 1.& hunc caiuiu Ripa ind.L 
Ccnciu-iotprxfcntit. 

Scaindus & vltimus cafus cft, qtundo militum 
priuilcgia adalias pccibnas cx idcnticacc vcl cx ma- 
ioricatc rationiscxtenninon rcpciiantur, &priuile' 
eia mihtibus conccda fucrunr vcl proptcr corum 
iimplicicaccm :cumcnim armis vacarc dcbcant, & 
iioniuriciuili.L(cimus.C.dc iure dchbcr.vd pro- 

Etcr tcmporis anguftiam.quam ad tcftandiim ha^ 
ent vidchcct dura funt in caftris, vt in 1. mili tcs. C dc 
tcftamcn. miU t.vcl proptcr coru m digni taccm & ptf- 
rogaciuam.quam proptcrcorum bcncmenca,(ant;ui 
ncmvc pro Rcpublica, vdPrincipc cffuiumprxcj- 
terisomnibus,pace&ocio (Tuencibus,habercdicun^ 
tur vr habctur in prin. Authcn.vt ncmo milit.& fijde. 
&inhoccafuconcludicur pet Doiflorcs , huiufmodi 
priuilegia DoiEloribus non compctcre, prout tcDcnt 
Soci.colum.j.CLiud.dcSey.numero }.IaC numero 6. 
Soci.iun.numcro 5 i.Ripa, numcro i£.& Aldat. nu- 
mero 6.in d.i.Ccnturio.Roroan.in l.quamquam.nu- 
mero i.Cdc tdlamen. milit.Zaf in l.milcs , numcro 
odlauo, circafin.ft.de rciudica.Corraf ind.l.prcd- 
bus,nnmcro io.Poht.in tra<fbx compcndioix (ubfti- 
nitionis , & ibi 2Laf & hxc cft communis opinio , (e- 
cundum Soci.iunior. in d.LCcnturio, nutnero 5 i .& 
quamuis Alcx.ind.LCcntario, numcro i.&(*cqucn. 
&ibi Galiaula, numcro 41 . contrarium tcncant, ta- 
mcn non cft a fupcrion opinioncdiicedcndura . quz 
opinioprobarurcxplunbus. 

Prim6. Inpriuilcgijsctiam cxmaioritaterationis 
non cft licitacxtcnfio.glof in Lbcncii Zcnonc,in ver- 
bo, cum cnim. C.dequadricn.prx(crip.&inLiDiuo 
Pio,in gLi.irdc re iuciic & hxc cxtcndo non pcrmit- 
titut in priuilcgijs dc vna pcrlbna aii aliam , vt cft ca- 
fus in 1.CX fi£to. (f.dc vulg. & pupiL & in I j.fT. dc con- 
ftitut. Princip.ergo icges loqucntcs in miUcibus, ctil 
cx ideniitacc, vcl ex maioricatc rationis ad Dodo> 
rcsnon cxicndunrur, 

Sccundoprobatur. Priuilc^ia tcdandi fucrunt mi- 
litibusconcclla vcl rationc (impliciutis &ignoraQ- 
tix. Lprinu. ff. dc tcftamcn. niiht. vd rationc pcricu- 
b, cui (ccxponunt. l.j.ftidc bono.podclL cx tcftamcn. 
nilif. vd proptcr dignitarcm & prxrogatiuam ra- 
tione pcricuUtCuife expofucrunt: fed ift^ rationcs 
cclIantinDo<3oribus,quinon prxfumuniur igno- 
rarciura. L i. $. dcindeScruiitsSulpicius.£[dcorig. 
iur.&pcriculis non (ccxponnnt,ncquccxpofucrunc: 
crgo ccHant ctiam priuilcgta. 

D d Tetti6 



.1. D. Alexandfi Trentaciriqui; 



Tcrtit> <Jc vltkmo probatiir pcr rex.in Lfi. Cde inof 

ficii ! • ' ; 1 robaiur, quoclDotl ' T.^ 

luiii i j pcculiotcliaripo . , . .li- 

(iumlcgesi^inrllo tcmporccorum (dtamencanoa 
( •, U inofHcioll tcfbmcnri. & hoc 

ji . ! , . ) n wi pordtatcpatris conftitutt: led 
}>oltquimAi'uatitiiiurvj > iccuscfli.quiacorum tcSk»- 
«icnta qucrdam r ' : I tcftamcntipatiuntur. co 
cc tcMuscxprclliib I - opiniunc, tum c^uia lccuo 
dumlcgcs Si nonprour militcsie(}aripollunt:tura 
ciiam qui) antc iliius lcgis (andjonciu r ^ ^ ua 

Dodo{umi qui in [wii potciUtvcoi. ^ ..mt 

(]UcrcL) inoi^dod tcltAracnti potctant iubucrti,quo 
tcmpoic milituni ' '• • on lubi/cio- 

bantl.fi inlhtuta. , jJiottic. tclla. 

&t\. tcHamcntum. C.cod. tum ctiamquiatJiudpriui* 
Jfjgium IXivloribp llumdurat vli^uc quolunt 



inpotclbtcpatti 



ollqui Im lurii tlicch sut : 



lcd ia militibus durat pnuilegituu , ctiam quod non 
ilntcaiiftitii' ■ ' ' tbmcntnm, 

NccobftH»: ^ .. j ,. , uKat.diucrli 

iudiCtvbi^i]uiparanruraduocati&m'!iitcs,d:dicun. 
tur |urcm vcl umJcm miluiom militiciliorum cxcr* 
ctrt . crfio piAria,immo cadcm priuilcpia ci]c dcbcnr, 
»tgJ.6.C.dc pala(.racrar.Lir^c. 

Qnij rclpundcrur , quod in d.l. iiullum jHiuiIc^tu 
Doc^ui ibus concctlitur, lcd ibi Doccorcs timpiicucc 
vtditate milicibus ^uiparantur.tcd oo;i rcquitur.vcit 
lc$ llinc Rcipublic* vti mjlitcs , crgo ijfdc priuilegijs 
eaiuicrc dcbcnt , nani mcrcatorcs maritimi lunt vcit 
ics^cipubliCjCi iicuCTniliccs.l.i.$.isqutnaucm. ffAa 
cxcrcit.aCl:io.& umcn pnuilcgia militum illis conccf 
Cx nun rcpcriuniur , vc tiadunt Docloici & probatuc 
iQ l.],C.dcprxpoGLageot.in rcb.ltcm pr.rpoliti facra 
cubiculo dicuntur.Tquiparati non lolum milit.iri dt 
^nitati lcdcciain magillcri.r,idcrt mogilUis ipiorum 
intlitum, VT Li.C.dc pr2poli.lacr.a1b. & camcn quod 
illorum priuil(^)s non fruantur, pro[)at tc.x.in i.i.in 
linc.C.de priuiIcg.conim, qui in iacpaiat. milir. Ncc 
oUUc d.LAn. quia Palatini rci priuatx,. & i*alatioi l»n 
crarunW Mimlcruitintcidcm Ptincipi, L^circi 
booa^ 'i : . ..:^ipis: &idcovidcncurpjrcs <S:linM« 
lcs in militia& proptercaeirdc priuilcgijs fruuacur: 
Sc : '41$ qiiiipiiuilcgia concclla r.datinisla- 

cra. • . i. 4itiutuunruntin(crtaincorporc luris & 
pcr lcgcm cxprci^ cxtcnla Polatinis rei priuatar, pro» 
utibiin <L L Hn. tradic Lucas dcPcnna, quod iccefs 
cft in calu noftro: quialicct Dodrorcs militarc dican" 
tur vii milttes, tamcnnon cftpacfca [tmiiismiUiu: 
&: priuiici;ta militibnsconccila pcr lc^cm noniunc 
cxtcnlaadDociorcs, crgonos non dcLicmus cxtcn. 
dcrccrubclcimiiscnim iinclcgcloqiu.$. conlidcrct 
mus, Aiith.dc tricn.& lcmillc. 
8 &;xtndubitaiur, fonquod didumcftinmilitibus 
quoad teftamcnta, proccdat ctiam in Cardinahbus > 
& licct multi Dodtorcs tcncaiit prticcdcrc, tamcn 
contrarium tcncntSocin. numcro ctttio.iaL numc< 
ro ocbiuo.Ripa,numcro 1 1 . Aicxan.numcro quinto. 
& Soci.iunior, numcroSo. in dJ. Ccntuiio, lal.iol. 
qiiamquam, (ub numcro quinto. Cdc tcftamcn.mi* 
lic Polit.in tra^tu compcndioix rubftitutionis,in 
4. q. primiquxriti, & Andr.Sic. lo tradla. de pra:iL 



Cardin.in4.q.qu9Condaliopcobarur . 

Primo,' i 1 h.TC iclbndi militibus pro" 



pccr 



iio:,. 



iciutcm, & prxrogatiuam ra 



tionc pcriaili, cui ic cxponunt, concella fucruot.Lprt 
^na. n.dc. milit.rcdh.TC ratioccilat inCar- 

dinalibus, , .1 nonluntignor.antcs,ncqucrim- 

Eliccs,nequepchcuhs lccxponunt: crgocellaredc- 
cnictiam ptiuilq^io, arg.I.adij.;erc.).quamuis. if.dc 
lurcpacron.&corunuqu^- cradit TuaqucLin tractdt 
cauuccllancciin vcr.priuilegiuin. 

Sccundoprobatur. Cardinalcs;rquiparantur pro- 
conlulibusC^prxlklibus. c.i.dcoiuc. lcga.LklcxtOL 
crgo qucroadmoduro proconlulcs & prxfidcs hoc 
priuiiegio tcftarvdt non gaudcbant.L prinv». IT. ds 
Dcno. poftclC cx tcltamcn. mdic 1 ta ctiam hoc priui- 
lcgio gaudcre non dcbent Cardinoics. comprobamr 
itxcrario pcrtcx. indk)aL prima. conftat quod harc 
priuUcgia tdlandi mititibus conccda fucre ctiam 
propccr peacula occupationis afperar,durx &pcri- 
cuiofr, cumliotin pciicuto vitx conftituti: &Kiac 
cil: quod a malo milcs cihliclus . iL-cunduiu Ilid. vel k 
militia. iddlduritia. Lprima. Si.mdes.ir.de teftamcn. 
inilit. &idvoqucmadmodum proconfulcs & pra:li- 
dcs nili crant in hoihhloco, &ibt dcccdcrcnt, aon 
diccbanturin periculo vtimiliics:& proptcrea mi- 
Luari priuilcgio gaudcrc no dcbcbant. 1 ta ctiam Car- 
dinalci cuin non iint in pcriculo vit^proptcroccupa 
tioncm roilitarcm afpcraro &duram , priuiicgio mi- 
buri carcrc dcbcnt. 

Hinc infcrwr, fqtiod cum dcrid non prarfumao- 
(uriuraignorarcprout militcsi &cum nonlintin 
pcriculo vice pcoptcr bellum conftituti, ncquc cciam 
ipli ptiuiicgiumihurigaudcrcdcbcnt: &ianionu-> 
qis quia militiac^lcftis dcricorum, cft contraria mi- 
Ltix* ff;cuiarium.crgo dcbct cifc ctiam contrarta in 
pr^mio cxerdti;,arg.Lfi.C.dc paiac iac. iargii. hb. 1 o. 
&iia tcnenc Soci. num. 1 . Soci. lun. numero 7 f. Alc- 
xan. numcro j.Ripa, num. i <f.6i ClautLin d.LCcntu- 
rto, & AlatihcCluig.6 1 . 
ic Scptima&vlumadubicatiocft, fAn paganus pof 
iitdircdopoftaditamha:rcdiuccmad piain cauLun 
iubfticuccc? &in hac quxftioncucsfuntDodoi-ucn 
opinioncs: Quarum prima eft, quod poftit.quam 
opinioncm tcncnt Barto.inl.j. numcrofcxto.Gde 
idcrolanc. cccic. lai. in d.l. Ccnturio , numcro 1 57. & 
Galiau. ibi,numcro 9. Bald. in conlilto 4 5^. numero 
primo,iib.quarto, &Abb. inconHho jx.lib.fccun- 
do,&moucntur 

in rcli(ftisad pias caulas.omnis folemnicas iuris ci 
uiiis cellac,& (pcdatur mcra voluntas, fccundum ius 
gcntium.c.rclamm,&c.cum tibi, cxtradc tcftam.ied 
prohibirto, qoodpaganuspoftaditam lurrcditatcni 
non pofticdircdo i tibfticucrc, cft dc lurc ciuiii, & n3 
dc iure geniium:quiaii cllct dc iurcgcntium,n6 po(*. 
£<:ircmi(tiinmihtc,cu ca, qu^funcdciurcgcncium» 
non polTinc rcmitti pcr Prindpcm , clcm. paftoraUs, 
dcrc iudic.lnnoc. in c. quxin ccdcliarum,dccoii- 
llituc & Barco. in L fina. C. li contra ius, vcl public 
vulic £rgo cum talis prohibitio (ic de iurc ciuiU« 
non habct iocumin fubiticutionibus .id ptam cau- 
lam iadis. Coprobatur hxc r.ario.piacaula fauorabi- 
hor vulctur,quam lit tUlciphna inditaris:quod paccb 

quia 



De Subftitutionil 

Tjuiamilesnanr tcftari nonpotcll.fli ramcn ^tiore 
pixcaufj; fubftinctur teftamcntiim pagani nutufa- 
c^uro, vc probat laf.in l.iubcmiis. C. ac tclla. crgo vri 
milcs poft .iditam hairciiitatcm dircdlo fubflitucre 
potcft.ita cnam paganus fauorc piz cauf^ . 

Huicrationircipondctur.Fauorepix caiifc rcmif 
iiis cll rigor iuris ci jilis: cil verum ouandoobfcruan 
tia ralis rigoris rcduceret adhim nuflum in prauudi* 
cium pi.TCau(x , & inloquuntur icv.in d.c.rclatiim, 
& in <i.c.cum tibi. fecus vertS efl, quando obfcruantia 
rigonsiurisciuibs noannullarcta^um.fedaliomo* 
do ipfum fubilincrer, prour c(i in cafu nodro, in quo 
dircda fubfhtutio in vim fiddcommifn fubftincri 
potciU.qua:rcbaiur. fr.dc tcftam.milit.&infradicc- 
inus: nam tuncrigoriurisciuilts non dl rcminiis, vc 
probatur in cH patcr,dc tcflam.in 6, 

Sccunda cil opinio ncgariua,qnam tcncnt BaLfibi 
contrarius in Li.nu. i ; .Cdc facro(an.ccclc.& in l.cx- 
rrancum, num. j. C.dc harrcd. infbt. Soci. iun. in d.L 
Ccnturio,num.8 1.& Ripa.num. 1 1 Jn vcrlic. quarto 
facit, Polit.in tra(^tu fiiDfiitut.in matcriacompcnd^ 
in q. j.primi cffcdlus, Si Pau. dc Caflco in confi. i j i. 
volum.i.& moucntur. 

Quod non rcpcriturin piacaufa cxprefrum , c6tr& 
iuris regolas, &contraiusgcniium fauorcpizcauf^ 
extcnfiofcudifjxiiltionopcrmittitur, vr probabitur. 
(cdquod paganus poil aditam liTrcdiurcm fauorc 
pizcaufx fuDlhtucrepoflSt norcpcriturcxprcdbm, 
Sc e(k concra rcgulas iuris,quia fcmcl hzrcs.dciincrcc 
cffc h.Trcs,contra tex. in Lci qui folucndo.fr.dc h^rcd. 
in(litucn.& bona vnica fcpararcnrur,& in vno tempo 
re haberetcertum hxrcdcm , & alio rcmporcalium, 
contra tex.in Lbxrcditas cx dic.ffdc hzrcd. inilituen. 
& e(i conrra ius gcntium.quia dc rc alterius,& lic ha: 
redi$difponercr,& rcm illius finccias fadoauferrcr, 
contra toccitu.Inditut.dcrcr. diuil.&fTdeacquiren^ 
rer. domin. & pro altcro ccftamcnrum ^iceret , quo<i 
dciurcgcntium non pcrmitticur, cum alccralreii tc-» 
ftamentum faccrc non podit : ergo paganus dircda 
pofl aditam hxreditaicm etiam fauorc pia; caufje 
iabdicuere no poreft.Probatur maior & prim6,qu6cl 
difpolliio in piacjufacontra iuris rcgulas nd tcncaCi 
valet argumentiim dclibcrcaccad piam cau(am,cnm 
lcg.irum libcrtacLS dicatur cciam pium.l.priraa, ad fi< 
O decommu. fcr. man. immo fauorabilior cH caufa 
libertatis>cuius £iuorc filiorum lcgitima poced in 
toniin tolli.!.Papinianus.$.quarca.ff!dc inoih. rellara. 
dc ramen fanorc pia: caufi: coiii non pocdl. c. 6. 1 7 .q. 
^t.ied paganusfauore hbertarisnon potefl faccre» 
qaidfcmcl hatrcs dcUnac clIch.Trcs.Lfcd&fiiintj. 
quodPapinianus. fTde minor.crgo nccfauore pia 
caulae . contra ius gencium , quod non tcncat difpofl^ 
tio,probatur in d.c.rclatum,& in d.ccum cibi. 

Huic rationi rcfpondctur , & primo ncgando ma- 
iorerm propofitionem , fccundi ncgando minorcm; 
nam <]ui rcftatur ad pias caulas fpiritu Dci ducirar, & 
ab iplo Dco infpiratur , cum bonum ojius & rcligio- 
Cim agat, &idco non fubijcitur in hoc z£ka alicui ha 
manac lcgi , nain qui fpirini Dci ducitur , non cft fub 
ie^e, vt ait Apoftolus ad Galaccap. y. Ncc obftat arcu 
metmim detibertatc ad piam caufam, quia in cafuli-» 
bcrtatis prxrogatiua cftfauorc fublhtuti, &incius 
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perfona fiindatur, cuius caufa oon reperitur hocpri- 
uilcgium conccfltxm: in cafu vero pia: caufx pr^roga. 
tiua cft in pcrlona tcfcatoris , cum conlidcrcrur tcfa- 
torinhoccafutanquamquid facienspro falutcani- 
mz,& tanquam quid dcbitii rcligionicrga Dcum,fc- 
cundum Bart. in I.j. num. ; j . & num.44. C.dc (acro* 
fan.ccdc. rationc igitur cius pcrf bnx tanquam ficics 
adum pium conlidcrarur przrogatiua , vt probatur 
in authcn. hoc ius. Cdc lacrofanxccl.nam per ipfum 
adum teflacoris ccclcfia: orant pro toCo populo Chri 
fhano, adco quod ex didis orationibus , Ciuicaccs & 
popuU incolumcsab ira Dciconfcruacur&exdidtis 
clccmofynisconftruuncur,fcuangcnturlocapia,alii- 
lur paupcrcs , dotcs milcrabihbus mulicribus confti- 
(uuntur,&multa:rcs Dco gratxfiunt, cuius ratione 
Dcusomnipotcs moucturadhbcranduro ciuesfuos 
idiuino fiirorcproutmilitcs eorum ciucs proprer 
corum miliiiam libcrant ab inimiconim furorc.& 
idco vti miliics hoc priuilcgiogaudcr. icaeriam gaur- 
derc dcbcnt ifti teflatorcs ad pias caulas rellantcs. & 
pcr pranlit^bi non obllat quod licconcra rcgubs iu" 
ris, cum ceflator ratione fux pntrogaciu.t: nc) IIc fub- 
ie^usalicui humanxlcgi.Nccobftac quod licconrra 
ius gencium fubfticucrc dire^o poft pubcrcaccm , & 
(ic pro alccro ccftari: quia in cafu noftro non eft ccfta. 
ri pro illojfcd potius illi auferrc fatJlioncm ccftamcn- 
ti quoad cam nxrcdiracera , arg.Lcx fi£to. ff.dc vulg. 
teflari cnim pro alio,cft facere ccftamcntu, pcr quoa 
taqui ab infticuto fachim, inftiruto fucccdatur.vr cft 
in pupiliari &cxcplari.fcdpcr milicarcm lubfticutio* 
ticm lucccdicur ccftatori.cl.LCcncurio.ergo noncfl 
vcrum qu6d dicacurab inihtuco rcftamcntum fadii. 

'Tcrtu& vhimaeftopinioBarroh in Li- nu.7 i.C. 
de facrof.eccIcvbi vult q» q ii inftimrio no rcfpicir pia 
caulam , fcd folum fubftitutionem , tunc fabftitutio 
oon valct vt dircda, & inhoccafu concurritcum fo» 
cundaopinionc,& mouetur per tex.in c.fi pater.de te 
fhi.in 6. qfi vcro cam infticucio , quam fubftirucio fa- 
£U fuic ad pias caufas, cunc vulc vt vtraq-, valcac vc di- 
re«^a & in hoc cafu concurrit cu prima opinione. Ve- 
rii aninuduertatur,quia in primo cafu tex.in d.c fi pa 
tcr,n6 probat Bartoli opinionc,quia lUc rcxcus loqui 
tur in pupillari & no in diredb miiicari.& (i dixeris <^ 
vis liac in co, quod fi ibi ccftm ad pias caulas milicari 
tcftamcnco arquipararetur.non cllct nocclic dubicare 
quo iurc valercr, cu omni cempore iure dire^ val^ 
xct.d.l.Ccneurio. Rcfpondccur, q> difficulcas decifio- 
nis in co ccxcu caulabacur, quia ibi crac fa^a fubftitu 
tio fihx in rc certa pcr vcrbii nd ciuilc , vndc no vide* 
batur pofle valcrc iurc pupiilaris , focudu dodrinam 
Bartoli in d.LCcncurio,nu.40. Itc qiua copcndiola fa 
£tt pec verbu no ciuiledubiubatur a muliis , an etlet 
omni tcmporcfidcicomillaria, ctiam qii ficbari mi- 
liic,& matcr crac in mcdio, vt ibi crac. & ideo ibi ccx- 
tus rcmoucrc volcnshanc difticulcatemdixit,qu6d 
cum vcrbis &perlonis coucniat, valctiurcpupillaris 
tubfticutioni$.In fccundocafuobftat rcgulailla, qua: 
fe habet, quod priuilcgiatus nondcbct vti priuile. 
gio contra altcruin priuilcgiatum . L pnuilegia . ff. de 
priuilcg.crcdir.Lvcrum, in finc.fF.dc minor.& no- 
uc Barto. inauchcncquas adbioncs . C. de (acrofan. 
ccdclicrgopia caufa infUtucanon debct ^uore al- 
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terhts piicaufx, dcGncrcclIclurcs. Vcrarninhoc 
cafu raluaripoicilB3rt.qu6ci prmilcgium noncltoi 
faulaiuh(litiitorura,ic(icx cauia tcllacons, qui ad 
pias caufas tclUtur. 

£x prxsdiciis vidcs , quomocto dtfputando omncs 
epiiuoncs dcfcndi&oppugnari polluiit: c{;onon di< 
lcedcrcm aprimaopinionc, quz pro rdigionciacir, 

Suamuiscontrariaopinio, fccundum Ripam ind.L 
^eniurio , llt magis communis . & moucor ad ira te* 
ncndumprimo, pcrrdponfioncm faCtam argiimcn« 
tofecundx opinionis, lcaindo rcfpc€hi pi^caufxre* 
mora dt omnis {oicmnitas lcgis humanc & prfcipue 
€]uando diuinx lcgi , (andonim ^virrum inlhtutis, & 
gcncrali confuctudini cccldix cAaticna,vt probarut 
inc.cum cllcs,cxtra dc tcUam.fni quod rellator dire* 
^lo poiVpubcrtaccm fubllitucivnon podtrpiam cau< 
fam cl\ alicnum^ dtuinalcgc,cum qui redatur ad 
piascau(as,fpiriiu Dci ducaiur , & bonum ^ rciigio* 
lamopusagat: &idcoquomodn vuh idlaripotcft» 
cum qui fpiritu Dci ducitur, non Ik fub aliqua lcge 
humana, vt ai t Apoftohis ad Gabt. c. y . Er liinc cft, ^ 
incafu iftotcftator potcft dcccdcrc propaitc tcfta< 
tus,&propartc intcnatus,Barto.inl.i.num.70. Cds 
fkcrolan.ccclc.Ec hinc ciiam eft, qu^l iti icftjmcnto 
p^aniad ptascaufas vcrba cnunciatiu.i difoonunt. 
cno. extra dc fuccdrab inteftato. Bart. in d.l.ptima» 
numc.7d.& Abb.in conlil. t o. vol. j. fcr hmc dl,qu6d 
tcftator potcft difpoDCtc,(}Uod harrcs v.ilcat dctraJic- 
rc Falcidiam dclcgaris ad pias caulas, contra rcx. tn 
>ath.timilitcr.Cjidlcg.Falcid. fccundil Sociin confi. 
48.vc^.j.nam Bcatiis Gregoriusdicit.quAd vltima va 
luntasdcAincii mcxlis umnibus lcruari dcbct , vt hai* 
bctur in can. vhima voluntas , i j .q. i .cr ^o ad hoc vt 
ifto modo tcftacoris voluntas fcructur, nc li rcftringa 
tur volntitas, contrarictur lcgi diuinx, diccndum 
-cft tcftatorcm ad pias caufas dircdo poft pubcrta* 
tcmfubftitucrcj3odc. •> 
.(.iSccnadascalus principalis eft.quando cnmpca» 
diofafubftitutio Htamilitcpcrvcrba mcrrobliqiia} 
i-f&in hoccaiuomilh difpiitationcconc!uiiciulu(n 
cUomnitcmporcclIcfidcicommiGanam , &h;cccd 
communis & rcxcpta Scribcnriuinlcntcntia, qiiam 
tcncnt ind.LCcniurio. Bar.num. 1 2.la(.num.z!>JioC. 
num.z I .Ripa,num.<S8.& Galiau. num.a 5 r.Com.in 
d.Lprccibus.num.t f.ImolaincRaiiiutiiu , n!i.i7> 
cxrra de tcftareicn. & ibi Guiltclmus Bcncdid-i^ ia 
matctia oompeadiol^ , num.41. & ibi' enam Couare. 
in^.p.PoUt.in irachlubduut.in matcriacompcndio^ 
Fcrnandus Vafquius in trac. dc liiccclL progrdJ- 
/u, lib.i.$.i 8. nu.6S. quxconduliopHobaturprrtc^L 
inLcoh.Trcdi. §. cum filir. fl.dc \iilg. iunci^a 1. quam. 
qnam.&Lin tcftamcnto.C.dctclIani. milir.itcmpro' 
batur pcr rcx.in Lncquc caim.in htie.lf.dctcftam.mtk 
ht.vbi Ipccialccrtf.iuorclibcrtatis, quodfubftitutio 
fadhi i m ili tc pcr vcr ba obl i q ua, li n on po tcft con fcr- 
uari in vim obIiqu^,conlcruatur in vim dirc£l^:crgo 
incontrariumdlius cominDnc.l.ius linc^ularc. fTde 
II. &: per tc.x. in Lquarcbacur. ff. dc milit.ari tcftain. St 
hxccft apud oiruics indubiiata conclulir>. 
i Tcrtius A: vltiinus princip.discft, f qiundo Com- 
pcndiolafubftituiio fita militc pcr vcrba commu- 
iua: & in hoc cafa trcs fun t principalcs Dottorum opt 



niones: Qnarumprimadl, vtinfra pubcrratcm va^ 
leat vt pupiiiaris, poftca vcro vt hddcomiiraria, & Qo 
vtdirc^lamiliraris. quamopinioncm tencntIaco.de 
Arcna,Cy.J>aly.l*au.dcCaft.coL4.in fi. & Alcx.nu. i o. 
in d.Lprccibu$. Pau.dc Caft. num.j . AIcx.nu. 57. Ia£ 
num.i8.Rip,num.67.&Soci.iun.num.i«?i.& t<;i. 
in d.LCcnturio. Saly. & Pau.dc Caft.in Lin tcftamcn- 
to.Cdc miht.tcftam.Alcx.in confi. 1 1. num. 1 1 .lib. j. 
& Fcrnan.Vafq.in tradLdc fuccprogrdlii, hb.i.$. 1 8, 
nu. 6 j . vbi allcrit hanc dfc communcm opinioncm , 
& moucnturancccUAi Dodorcs hac rationc. 

Milcsin dubio pr^fumiturvoluilfirvtiiurcc^mu» 
ni,& nonpriutlcgio.Lquamquam,&Lin tcftamcnro. 
C.demilit.tcfta.lcd iurccommuniinfpcdtocompen- 
diofafubftiturio vcrbiscommunibus fai^poft pu- 
bcrcKcm iuic fidcicommini valct. L vcrbis ciuilibus» 
fildevulg.&pupil.fubftit.crgoh^ccoinpcndiolafub- 
ftitutio commiinibus vctbis a militcfadlapoft pubes 
tatcm iurcHdcicommilTi valcc 

Huic rationi refpondetur,«)> fubftimtio compcn- 
diola vcrbis coibus a pagano facbi poft pubcrtatcm 
iurc dirc^ non ^alctiquia etiam li ipfc vcllct, nu pof 
fct , non autcin quod ita vcrbtim communc acctpia.- 
nirin (ignificationeobhcpia de iurecommnni.pro- 
batut hocquiaquocics cbtur poccftas fubftitucndi 
dirc^lo ctiam in pagano, fublHcucioverbisoommu- 
nibusintcrprctatur potiusdirctfia, quam fidcicom- 
millaria, vt probat icx. in cii patcr, in ratione fui, de 
teftam.lib.i$. qua dc rc cum lUud nd lit de itue cdi, & 
potcftintcrprerari invimdircdx fubftiturionis,ita 
potiasinccrprctaridcbcr,quain vimfidcicumillari^ 
Ciiadusicinpcr tribuidcbcatdi^iori. Lfi.if.dcftia- 
doinftrudio.Hxc rc/poiio liccr lit fubtilis, tii iudicio 
roco, non cncruat funtLimcnti'i: quia quamuis vcrbii 
ctMdciurc, diredx& fiddcuiniilarix fubftiturioni 
coitcniat, tncopcndiola fubftiturioi mihtcfacla pec 
Tcrba coia, poft pubcrtatc dc lurc c6i ablq; lcgis pr.T- 
luraprionc in vim hddcomillarix (ubftitutionis valo 
rr j>6t,ac cda dc iurc fpcxiali potcll valerc in Ntm diro 
tt.Tmihtaris.vndccu vtroq; modo lublhncdpuftir» 
an dubiocoachidcndum vidctur potius hanccopea» 
diofom fubfticutionc poft pubcrtatcm dciurccoma 
ni fubftincri, quamdciurclpcciali:&ratiocft,quiA 
qrithfpolinotdhicoris potdl fublHneri dciurecois 
ahfq; co^ndchccr.cj^lcrlcintcrponatprflumcdojtuc 
mi lcs pr^ I u m 1 rur i 1 1 du bio V ( i voiuillc 1 lurc co i ,prouc 

Erobatur in d.LCentnrio,&ibi Ripa,mi.i4.Cu crgo 
TC copcndtola lubfhtutio vcrbiscommHnib. fauft 
poftpubcrtaicdciurccoiin vimfidcic6millurixabf> 
quelegispr^mprioncfublhncri pollic, cocludcdil 
eft milifc noc iure c6i vii voluillc. tt h dicatur qi Uo^t 
iccundu hancprxfumprionc, <f> miics vu voUicrit lu- 
rccoi, videarurchcenciu, vt haxcopcndtofaliibfticu- 
tiovalcatvtobhqna,cninc6rrarium miUtataliajH^ 
fumptio :quiaqiidifpofuiotclbtoris,l'cu inihtutio 
potcft v.iIerciurcdireilo&obhquo, porius inicrpre 
Uiidadt cuis voluncas <j> volucrit valcrc iurcdirc(io, 
elolla cft coiicr approbaraind.L vcrbi-; auilib.&c(t 
uodiccafusincliptcr, dctcftam.intS.vnde iftafe- 
candapnrlumpdocoHit primam.I.fin.fr.dcin intcgr. 
rclhcur. & maxiinc, quia in (cft.imcntis })lcniur hcri 
dcbct mtciprciacio . Rdpondetur,^ litbihturio tur* 
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^ircAo inf crprctari dcbct, quando vcrSis & perfonis 
coniicnit, proiitcftind.c.li patcr. vbi lubitituno pcr 
vcrbadirci^aciuiliaconccpta Futt: nam pnma luolli 
turiofat^a liiit pcr vcrbum , moriatur: lccunda pcr 
vcrbum, inftiriio: quT vcrbadirctladicuntur. cjiiod 
vcrbum, inlhtuo,lit dircdhim.cdclarillimum: c]uod 
verbum, monatur, ntlimilirer dircdlum, probatur 
cx illo tcxtn.dii dicitiprffatx filiar morcrctuncx qui- 
bus vcrbisclicitnr, quod Hlialucccditfilio: crgone- 
cctIariointcrprctaridcberdirc(!t.i,cum pcrdireCiaiTi 
pupillarcm hjio,<S: non tedatori rucccdatunfcd in ca 
lu nodro vcrbum communc non potcft dict conucni 
re propri^dirc<fl( rublliturioni , liccrdirc^a: non rc- 
pugnet: qnialicommuneeft,ergoambit»uum cft.l. 

Jiuoiies in llipulationibuscum giolla.rt.dc verb.obli. 
ed ambiguum non dicirur magu re^^conucnirc dl 
rcC>.T fubllitutioni , quain obliqux, licct ncutri con» 
tradicar.l.in ambigiio. rtidc rcb.dub.nam quod com- 
munecdpluribus, nondidturpropriumalicuius,gl. 
in l.id, quod nodnim. ff.de reg.iur. Si l.ferui cle^o> 
nc.$.Labeo, vbi Bart. l!.dc Icg.j. cr^ocum magis pro* 
pric non conucniat diredtr, cum ctiam propneobli» 
qu.r conucniat,(cquitur quod non dicitur vcrbis co. 
ucnire ita & talitcr c^uod hac de caufa dired^a inter- 
prctari dcbcat,vt in lubllitutionc, dc qua in d.cli pa- 
(cr. &(iciizcprxrumptio non tollitilbm pcrqiiam 
tcftarorcm vti iurccommuni voluillc pralumitur. 
Przrercain(l.cfipaier,direcb intcrprctatur , quia 
illadircdbdciurccommuni fubftinctun & ficquan- 
dodiatur,quod fubftiiutio, quxdircCii.-&obliquar 
conucnir, direda interpretari dcbct , proccdit ciuan- 
dodirccfla fccundum hanc intciprctationcm dciu- 
recommuni fubftinctur: fcdliticiurc Ipcciali fecus 
dl, quiaindubiomilcsvti iurccomuniprxfumiiur. 
Lin tcftamcnro,la j.&l.quamquaiTi. C.dcrefta.milit. 

Supradiclf conliderationcs quumuislint lubtilcs, 
tamen ijs remotis ego lic lupradidio fundamcnto ro 
fpondcrcm .Illaconclulio, quodiurc communimi- 
les vn volucrit, procedit quando non poteft alTigna- 
ri quid inagis expediat, vel h miUtc magis dcliderari 
potucrir,&cxvcrbis noncolligitur quoiiirc vtivtv 
lucrir,&: dilpolitio tclbtoris potcft fubftincri dc iure 
communi aDfquc co viddicct quodlcx (e interpo- 
nat prrlumcndo: nam runcbcncvcrumcftqtiodiu- 
re communi vri pra:lumitur. lcd fcciis elt quando 
adhuablqueprxlumptione iegispotcft valere cx(b- 
lopriuilegio, velmeliuscft mititi adKoc vtcius di- 
ipotiiio picnum cftcc>um habcat,qu6d valcat iure 
militari quim iure communi, & tunc prziumitur 
iure miliuri vit voluille, vt prima propolirio proba- 
tur inl. liduobus.fr. dc iclbmcn. luilita. & fccunda 
probarur in Lrcrria. ff.dc milir.teftamen.& in clLCcn 
lurio. vbiqtiiaantc puberr.itcm mclius cia: vtiurc 
pupillatis valcrct, quia fubftitutus admiitcbaturctia 
adoona pupilli & pupiilus cum hzrede deccdcbat, 
idco valctde iure communi. fcd poft pubcrtatcm 
cum mclius crar, vt potius iurc dircifto quam tidci- 
commiili valeret proptcr Trebellianicam > firu^us in 
ha;rcduatcinacntos, iScalia, dequibus infradicam, 
idco valct iurc dircclo dc iurc ipcaali. Scd incalu 
noftrodifpolitiotcftatoris lurc dire«3:o potcft valcre 
abf^uc Icgis ptxfuroptionccx foio pnuilcgig miiiUF 
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ri,&mcliiiscft militivtcius difpodrio iurc dircclo 
poft pubcrrarcm valcar proprcr Trcbcllianicam,& 
aliancquibtis indilfcrcntijs infcnus dicam, &ciu« 
dil[v>litio crirdignior & nobiiion ergo ifto lurc milt 
tari vti voluilfirprjlumcndumcft. 

Sccundacftopinio, quodt.olis compendio(aful>- 
flituiio vcrbis communibus fadta polt pubcrtatem 
iiifcdircc^ta: militaris rcgularircr non tccus, quam (i 
ficrcrvcrbisdircdlis valcar,nilimatcrcllctin medio: 
quiatunccnim fiatvcrbiscommunibus,valctvt fidci- 
commillaria-quam opinioncm rencntBarr.num.ii. 
Soci.num.ii.Soc.iun.num. 1 97.&Galiauia,nii.a4<;. 
ind.LCcnruncxBar.in l.inrcftamcnro, in fi.Cdcmi- 
ht. tcftam. Corn. ind.Lprccibus, num. i^. Imolain 
d.c.Rainutius , num.i77.&ibiCouar.f.«>. num. i 
Poiit.in matcriacompcndiodc lubftitutinnis,in quar 
ta principoli concliilionc primi cfTcClus , & Zalius in 
eodcm tradlatu compcndio/lT, numcro lo. & hxc 
eft m^s communis opinio , vr Soc lcn. Soc. uin. & 
Corn. in antcdiclis locis atieftantur . qui moucntur 
lcgc&rationc. 
I j Lcgc moucntur i>cr rtfx. ind.l.prccibus.f vbi fo. 
cundum vnum intcllcclum probatur,qu6d compcn- 
<iiola (ubftiturio vcrbis communibus (aC^a^milite 
fauorc matris poft pubcrrarcm iurc fidcicommilTi va 
lcar.crgo li faiior matris ibi non adcllct , iurcdirccflo 
illalubftirutio valcrct. Huicrcxtui rclpondcrur, nc- 
gando vcrbiscommunibusillam iubftiturioncm ibi 
fa^am fuillc, &hocvcrum cllcprobatur cx duabus 
rarionibus: & prima cft.quia inrclicdhis,qui diuinati 
Bus cft.admitri non dcbcr, Dccin Lquotics idcm (irr 
mo.(r.dc rcg.iur.noraturm Lira ftipubtus, la grande. 
ff.dcverb.oblig. (cd hic inrcllc<fhis,qu6d tcftator ver- 
biscommanibus\^us fucritdiuinatiuuscft, cum nul 
libidchiscommunibusvcrbis fiat mcnuo: crgoad- 
mitti nondcbct: nocind.Lpondcrcrurvcrbum, (ut>* 
ftituit,cum illud non (it telkatoris vcrbum, (cd Impe 
ratoris (pcacm vcl faftumrcfcrcntis . Sccundarado 
cft, quia intcUcdus qui vcrbis lcgis nonconucnit, re- 
fpui dcbct , arg.Litcrm vcmuint. $.apranda . (T.dc petir. 
Iixrcd.led hicintcilcClus,qu6dmilcs vcrbiscommu^ 
nibus vlus fucri t , vcrbis Iiuius lcgis non conuenir, vc 
nunc oftcndam: crgo rcfpui,& non approbari dcbjct. 
Jllinor probatur.quia h.rc vcrba.ha-rcs cfto, vel hzre 
dcm facio.dicuntiu: vcrba dircrdta, Dot^.in cLLCenta 
rio,i\icit tcx.in d.Lvcrbisduilibus. (cd hic tcxtus prx- 
fupponit , qiiod his vcrbis lubftiiurioconccpra ut,cu 
dicattcll.itorcm (criplillcrlccundum hxrcdcm,&cos 
filio lixrcdcs cllc.quoi ptcr conftituit, vt ibi cxprel- 
a^dicifur: crgo vcrbadidl.r Icgis potius innuunt cfa- 
te&i% vcfbis fa^m fubftitutioncm , quam commu- 
nibus. Similitcrncgaturpoftpubcrtatcmillam lub- 
ftitutioncm ibi fauorc matris fauorc (idcicommiin 
lolcrc, quia tauormatrisconiidcraturin hTreditate 
fili) . l.fin.C.dcinlljt.&(ubftir.& non in hxrcditate 
viri, aim vltimoloco&alijs non cxiftentibus vcxrc- 
lur vxor ad viri harrcditatem, vtpcrtoi.tif. C.vndc 
vir&vxor. (cdindireda milirari ,dequaibi loqui- 
inur, nonagimusdc filij fucccilionc, fed defuccct^ 
fioncviri , crgoinacris fauor in conlidcratione c(1e 
non dcbct. & idco illc intcl]e£his,qu6d (riuore matris 
ibi liibftituiio obbquetur, rcptobatur ibi a Paiilo 
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dcCaftro, Salyccto, laTo.Dccio&alijscommunitcr. 

Rationcmoucnnir: quiaquando iiibihtutio po- 
teft valcrc iut c tiirecto , & iurc obliquo , tunc (cmpec 
intctprctari dcbct, q> iuredircdo valcat, d.c.ii patcr. 
lcd h.rccompcdiofa {'ubdituiio verbis communibus 
ftci^a a militc pofr pubcrtatcm iurc ciircclo in vim di- 
rcda: mi|itaris & iurcobbc|uo in vim hdcicomiilarif 
fublbncri potefb croodcbcrintcrprctari,tj> jurcdiro 
€to valcat.lmic Anidamcnto fupra rciponium fuit. 

Tertia&vltim3cftopinio,qaodlixccompcndio^ 
(afubilitutio vcrbis coibusamilite Fachipolipubcr- 
tatcm valcat indiltindic, vtdircdla milirans, fiuc ma- 
tcr llc in moitio, liuc non: & hanc opiuioncm vidctur 
rcncrc Cliriftophorus dc Callcl. Fult». C(.'raf.in d.l. 
prcctbus.quam (cquuur Fcrnan. Valq.in ira(ll.dcruc 
cc(I.progrc(Iu,Ub.^.$. 1 8.nu.64.qui moueturpcrd.l. 
prccibus.illam induccndo (lcundum inrcllcdlu Chri 
ItophoridcCaiccl.qucm (cquuntucCur.iun. nu.^i. 
Cutn. la^ nu. i g. io d.l.Ccnturio» \{a Lanfi ancus, 8c 
Ripa,nuro.6fi.I luic tcxtui rcfjmndctur, qu<Kl (ublli« 
tutio non vcrbis cumiinibus a militc facta (uit.ivd po 
tiusdircdiStTrrupradcmondrauiiidco (oindamcncti 
ficrtnonpotcllin didalegc.Itcmdidhis intcllcdus 
Chrillopuori in dicta lcgc rcprobacu t a Cauk) dc C» 
ilro,Dccio& alijs Dodoribus,& ab Alexandco IH 
«lijsin d.l.Ccnturio. 

Ex prxdictis vidcs , quomodo fupradidx opinio^ 
nes dilputando dcfVndi po(lunt.cgo vero noii recedo 
i Dartoli opinionc: nam quando matcrcll in mcdio, 
^ iurc (idcicommiiri valcac , tcncnt in d.l Ccnturio » 
Barmu. 1 1. BaLcuLj. veriitcrtiu oppuno. Ang.nu.4.&] 
Sod.fcn.nu, z tS.tdein tcncn t gl. Pau.dc Cafl.num. 1 4. 
Alcx.nu.i o.&Scba(i.Sap.nu.44un d.I.prccibus.Ak'Xi 
in Lin tcilamenco, a\i.i6. Cdc tc(iam.milit.&:c(Vc64 
inunisopinio.qu.r probatur ind.I.prccihus. iSthcrt 
ibi vci bis dirccUs (uoihtutiu fada (ucricuaincn mui 
tomagisobliquaridcbcc propter vcrba communiai 
qu?ct]amoblKjuc(ub(hiutioniconucniunt.qu.ando 
vcro matcr noii c(l in mcdiu, qiiud tunciurcdircLb» 
tnilitaris valcat, prubatuc argiimcnto quo vius fui ia 
rciponfiuiie pnmi Hmdamcntt primf opinionis. 

Vi(um iuit rupra,quod fubflitut usa mditcaLiquit 
do fuccedic ex dircda roilitari , aliqiiando cx fidcicd- 
tni(Iariafub(litutione:adpr.cf'cnsvidcndam cll, quoe 
nani linccommcdaqundfubiiitutus magisiticccdat 
vx dircda,quam cx fidcicominiilaria.61: cx mcnte Do 
dorum phiraluntcorartwda. l 

Primu cft , qtiud dc dircCb imlicari filius fiueeiu^f 
hxrcs non potcfl dctrahcrclcgitimatn, dc fidcicurait* 
fariavcr6potc(iJ.cum iili.T.§.cuhrrcdi.ri.ci)d.l*ro rc- 
iblutionc huius priini commpdi , triaiunc vidcndaiw 
&pcim6 , vtcuin milcs pollit priuarc filios vd parcn- 
tcslcgitimapcrdircdam militarcin;-Sccundo,anpcl! 
fidcicomnnilariam? Tcr(ib,an in dubio prxfuinatur 
qu6d milcs volucritillos in Icj^itimagrauarc } 

In priino quxiito duo lunt cundderandi tafusi 
1 4fQuomm ptiinus cft rcfpicncndo tcrapus Digcftorii 
&Codidb: &in hoccafucondiidcndumcftinilitciTi 
illistemporibus potuillcfilium (tu^vircntcspriuarc 
lcgitima.&ratiocft, quiailli>itirctcftanu>ntamilitti 
no fubi)cicbant qucrelx itiofliciofi tcibincnci. Lfi. C. 
4e inoQ\.iQlhL$i qualcm vcllct hoc iurc» miks fubfti. 
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tutioncm faccrc potcrar.Lcii filiut.Cdc tcft.im.miHt 
Sccundusca(uscft,liinfpi':imus tcmpusliodicinui 
& fic ms nouidimum Aucncncicorum:&: in hoccalu 
duxfant Dodorum opiiiioncs:&: prima cft.militcrn 
non podcpcr dircda militarcm (ilium Icgi tima pci- 
uarc.quamopinioncm tcncnt Raph. Cum. Alcx. Ia£ 
& Ri}» in dlCcnturio.Pau.de Caft.nu.i 5. in fi.Cur. 
nu.7 j .&: Cagno. nti.iiS/S.cum fcq.in d.I.prccibus.vbi 
dicunthanc c(l«:.i;quiotcm , bcnigniorcm, &inagis 
coinmuncm opinionem,& idcoabcam ludicando 
& confulcndo rcccdcnduin non c(Ic. & honccandcm 
opinionc m confulcndo tcnct Dec 57 S.iii finc. 

Qui Dodorcs hac moucntur rationcMilcs no po* 
tcft hodic filium (inc caufa cxha-rcdare vel pr.ttcrire^ 
occ ctiam parcn tcs. $.& Jioc quidcm dc parcnrum.&: 
vcrf &inijsinquibu$ filij habcnt tciUndi faculca- 
tcm Auth.vtcumdcap{>clLit.cognolcit. crgononpo 
leritctiampriiuicfiliosIcgiiimapcrdirccUm mili- 
tarem.Comprobatur hax ratiopcr Ripam: iiainii 
non polliinthlij&parcntcsa militcpriuari lcgitima 
nond'.imdcbita&acquilit.i.d.)i.& hocquidcm ttcpa 
rcntum . muUo rainus priuari potcrunt lam dclata& 
acquilita, & (ic pcr dircdam militarcm , qux locum 
Labc: poll acquuiiioncm, arg. Lpatrc fuciufo.(f.dc 
his, qui (unt lui, vd alicni iur. 

Huicrationiinquacoiiliditvis huiusqu.tftioiiis, 
tclpondcturncgando conlcqucniiain: n.im nontc- 
uet h.t:c confcqucntia , Miles non potcft priuarc filitt 
&parcntcslcgittma t\h.rrcdando, vcIpt;rrercundo, 
tigo ncc inilitiiendu & (ubftitiicndo.& hoc vcrii dle 
cx ttibus pcobatur:& priin6,quia cxli^icdatio ell ma 
gis odio(a&pr.i'iudiciahs,qu.i(it cxprcfia (ubftitu- 
cio,crgo non tcoct dc vna ad altcct ilUcio, arg. I.Papi 
nianiis cxuli.(r.dc luinor.&l.ii.irdecalum. Sccuud6> 
quiaaiguicurdc iruiuripruhibihonctd minus, q^ 
argaincatii nonproccdit, gLinc.cumincunCiis, in 
pcin.dc clcd.& in Lqiii indignus,dc Scnator.& maii- 
vnc in curredorijs, qux funt reftringcnila, & non cx- 
tcndcnda.Lprxcipunus. C.dcappclLTcrti6,quia pri 
uilcgium dircd^- militarislcgituriniertum in corpo 
rc iuris , crgo pcr gcncrakm difpoiiuoncm didi $.& 
Jtocquidcmdc ^urcntiim. non dcbcmus diccrc illi 
derogatuin fuilTe pcr dodrina glolla: in auth. qiia in 
prouiitcia,vbi Bar. C. vbidcctimincagioporrct 
pet iunc rciponlioncm &aliafundamcnta contrariti 
tcncnt SocLin d. 1. Ccnturio , & i^cin dJ.precibus. 

Vcrum cgo noii rcccdo apcima i>pinione,qu«. 
zquior vidctur , qium vUra lupradidam catioDeniai 
ego hacalia ratiocccomprobo. Pecdircdam railitar! 
rcin fucccditiir tcibtori, & ideo hxrcs pcr milica-i 
rcra ita gratiatur , (icut pcc lidciconimillariani. I. mi- 
litcsctiam{Edcmilit.tclb.mt:n. iinmo pa imhcarotn 
inagisgrauatur,quia dciunc cilc hxrc^I. inilcsita. 
i£dc miht. tcftamcn. modo ficiMik-s nun potcft fi- 
lios& parcntt3pnu.irc icgitiina cos cxlixixdando, 
fcuprxtcrcuudo, &licdc itwcAuthcnticorum iiliis 
&parcniibusmilitnm debccur lcgiiima dciure oa- 
turxdcbito. di^to$.& hocqaidcm dcparcncunii.ie(l 
ilcgicima rcjjcitur umne otms . L umnimodo» &1, 
quoniain in priocibus. C. dc inofticiolo teftamea- 
10. crgopcrdircdora militarcranon potcii priuari 
6iiuskgiciq)4»cuai hocoaus^ lcgititna cci|datiir,. 



De Subftitutioni 

Ncc oIiHac rcfponllo ti-adita per Dodores Ibperto 
ti radoni > quia iinmo tcnccilla conlcqucntia in cafii 
nollro , licccargumcntum Hcdc maioti ad minus , & 
fimas in cui icciori js, tum quta a lcgiuma turc nat ur^ 
^lcbita oranc onus tci)citur.d.Lquoni<im in prioii- 
|K».tum ctiam c]uia in corrn^lorijslicica ci\ cxccnlio, 
quandopcrcam rcucrncur adius communc, proiK 
cdin cafu nof^ro, iccundurn glor.inc.Aatutmn,in 
vcrlic.numcrandum , dc prxbcn. in 6. Fclvn^in ccum 
acccdiilcnCiCol. i.dcconfiic. &I.-ir.tnauth.quasaclio> 
2ics,in ^.Fallcn.Cdc lacrolim.ccclcl. &quandocuira- 
<ur nc lcx corrigcns rcdd.^ttir inucilis , nam tunccxcc- 
iio pcrraictitur.gloliiu clcm j.in verlxi.fepelirc, dc fo- 

Imlc.quam rcrcrc&lequicur Fclyn.in ctranslato, co- 
unv 5.in Hnc,dcconllituc. Icd in calu noflro^nili l^xc 
exccnlio ficrct, dirpoiliio dicli $.& hocquidcm dc p»> 
rcncum, rciidcrctur cluluria, quia miJcs pollct ut(\i- 
tucrc pacrctn, vcl filium ad vnam dicm, 6c poft lublli- 
tucre exrrancum . Ncc obQac li dicarur,qit6d tunc no 
valcbic fubftitucio tanquam fat^in rraudcm lcgiti- 
msparcncis, vclfiliorum, arg.l.qiulic. H.dcfolucio. 
(]uiarcfpondccur, quodcx iiocfcquicurtuilitcm non 
pollc fuDlcitucndo pndudicarc filijs & p.ircntibus in 
Icgitima : quia li policc.nu diccrccur in fiaudcm fub- 
ftituilIc.I.iniuriarii.$.j.fiIdciniur.&c.nouic,dcappcL 
j Circafccundumdubtum,tliccncmusopinioncm 
rupradiclamindirec^amilitari, nocll dubiumq^uod 
tnilcs per Hdcicommillum non potcd priuarcnlios 
vclparcntcs lcgitima: fi voliimus tciicrc optnioncin 
contiariam indircL.b milturi, cuncin hacqujtlbone 
^imilitcr du? func Doclonim opinioncs: & prima cft, 
i]u6il inilcs poflic HIios & parcntcs legicima priiiarc . 
quam opinioncni ccncnc Bar. & Dccan d J.prccibus , 
& Ripa in d.l.Ccnturio.& hanc cllccocm opiaioncm 
attcllantur, &omtfns lcuibns hac racioncmouctur. 

Plus grauatur Hhus pcrdircClam miiirarc, quam 
pcrHdcicommillariam.quiapcr dircdam ipfo lure 
llbi aufcrtur lcgitima, itcm pcr dircutun (ibi iuraili- 
rc<ll.i aufcruntur, pcr Hdctiommilluni autciTi fola vti 
lix l.j. $. j. tllad TrcbcL Ci ctgo hcct tn diicilibi milicari 
qtiod cft plus, liccbic vtiq; in iidctcoromillaria, quod 
ctl minus-l.non dcbct.ffldc rcg.iur. 

I luic racioni tcncntescontrariu rcipondcnr.quod 
iKctpcvdircclammihtarcni aufcTri polTit Icgitima, 
tamcn Hdcicommtllariain hoc priuilcgiaca non rcpc 
citann mtlitc: crgo (cnm priuilcgiaciiam ineadcm 
pcrfona non lint mulciplicanda,gioCin Lbcne a Zeno- 
nc . C dc quadricn.prxlcrtpt. ) lcquitur quod li milcs 
potcH fiiioslcgtctmapcrdircdtam militarcm priua- 
jcc,non pfjteft id pcr fidcicommillariam faccrc. 

Et li dixctis , iicundum Ripam , quodin hac(]ux-. 
ftionc no fit cxtcnlio dc dire£^a miUtari ad hdcicom- 
niillariam,fcdcxgcncrali priuilcgio militibuscon- 
Ccllo ttllandi , Icilicct quomodo vclini,&quomodo' 
ponjnt.Lj.lEdcic(bm.milit. dtciturficn pottusintcr- 
prctatio,vttraditRar.inl.omncspopuli, in j.kuiJ.q. 
|n prin.lfldciufu&iurcRcfpondcoquodimmoditi- 
tocficri cxrcnlio& non intctprentio, quiapritnlc- 
giiim militibus conccllum tcftandi quotnodo vclinr, 
&quon)odopo(lint, cft circa iuris lulcmnitaccs, & 
^ loquitur tex. ind.Lj. ficius vctbadiligcntcrconfi- 
dcrciitiut &idco cut;i Edcicommtllaiia noa rcpcrta* 
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' turinhocpriuilcgiaca,non potcil quod conccllam 
eftdircC^^mihtaricxvi prinilcgi) qctcndiadHdcici}- 
tnillat iam.& cum hac opinionc cgo concurro, qium 
tencnt glpf Ang. Alcx.BaL & Pau.dc Caft. & lal.in d.|. 
prccibus . A lcv.cx: Soci. in dJ.Ccnturio , &itanc cotn- 
muncm clic cpinioncm Alcxandcractcftacnr. 

11$ In tcrtio dubio , f Andato&nonconcclIo,qu6<i 
milcs Hlium fcu patrcm icgitima prtuarcponit: in du 
bio iplos gratiarc lcu priuarc prxfumatuComilladfr- 
fpntaiionccnncludas,induhiomihtcsnonprxfunu 
ToluillcHlium vclpatrcmgrauarc icupriuarc Icgiti- 
mavoluitlc, prout Itancupinionc icncnclmola,Arct. 
Alcx.Ripa, &aiijindXCcntuiio, Ang.Pau.dcCall. 
Alcx.&Iaf.tnd.Lprccibu5. qui hac rationcmuuctur. 

Milcsinilubioprxfumtcurquodvohicric vti iure 
communi.Lin ccftamcnco,&I.quanqua.C.dcccftaiii. 
miht. fcddeiHrcc6munidcvniucrl.tli fidcicommiP 
fodccr.'ihiturlcgi:iina.l.cohxrcdi.$.cum lili.r. ft.cod. 
&tcftatorindubio vidctur cogitatlc, & vcllc iUud, 
quudlcxdifponicvt Haldiis dicic in d.l.precibus>ar^ 
Lli duo. ft.dcacquit.hxrcd. & trailit Bar.in l.hzrcdes 
mct.fxutn ita.ftIadTrcbcL& inLvtiuhliurandt.tn f. 
fi iibcri.frdeopcr.iiberc.crgo ifta icgitimadc ifto vni 
iicrlali fidcicommillb dc teilacoris prxfumpia volun 
tatceiiatur . ConHrmatur hxc raho , quia li milcs fi- 
lium vcl patrcm pcriftara fubftitutionem in lcgitima 
grauarc potcfti& non grauat: crgo non grauando vcl 
proiubendo cenfctur pcrmittetc.i.nccnon.$.quo<l 
cis . ft.cx qiiibus cau.maior. pro cuius conHrmationis 
comprobatione facit dtctum liencdiai Capr.r in c6- 
ftL 1 8.&lic vifo.vbiconfuiuit, quod prohibicuscxfoc 
maftaruci pcccrc lcgicimam concra voluntatcm |a- 
tfis, li tamcnlitinftuutus&grauatusrcftitucrc hxic 
ditaccm, poraic dctrahcrc lcgitiraam & TrcbcUuni* 
cam . iccm facitdiduin Dccij in conliL i f 7. vbi vult 
quod lcgiiimatus hac lcgc, quod non pollit patri.liic- 
Ccdcrc. nifiin quo paicr ipfc volucric, ti umcn fucrit 
infticutus, & grauatus pcr hdaconimiirum , potcrit 
dcdufcrc lcgitiraara &Trcbcnianicam: & hcct lcgiii 
ma cucra tcftatoris voluntatcm dctrahi dicatur, Alob 
inconf 1 5 ^.voLi.cimcn ilhidproCLxIicinpagano.vct 
in co,quinonpotclt lcgitimam prohibcrc: atlccus 
ci\ in mihtc, vcl in aiio, qui Icgitiraam prohtbcrc po- 
tcft, quia tunccum non prohibcatccnlctur pcimittc 
rc.qaoil dccraliatur, cum in dubio prxlunucur cdla- 
torcm vclleillud, quod ius difponit, lialin dJ.pfeci- 
bus.&cum hacopinionc cft tranfcundara, hc^tcoa.i 
traiium tcncant SoCi.indtcia LCcnturio , & Dca 
ia didti LfHTcabus . 

1 7 Sccundum commodum cft, f quia lus patronatat. 
ccclchx tmnlic in dircChim liibliicutum & non in 6^ 
dcicommillacium. Uar.Nicol.de Ncan.Paa.dc Caftro 
&Alc.\.in Lqiiia pcrindc.flIadTrcbcLliTiola& Alcx. 
inl.h paccoiii. l^adTrcbcl. Balii.in Lcum virum.Cdp 
fidcicommilLbfmLpro hxredc.f.Papinianus, col.6ii 
poft medium . ftldc acquir.hxrcd. Alcx.oum. 1 6. IaH 
Dccmim.i i.Curt.num 7 j.Cai^noLnttm.i j j.&ali;-. 
in dJ-prccibus, Alcx.Soci.RJpa,& GaluuU m d.l.Cc- 
turio, Rodi.tIc Car.tn tratt.dciurc pactonac. in jj.tf» 
Abb.in c.|. nuni.i.cxtradciukcpatronar. GuiLdv,- B«r 
nediSL in d.c.Raimi{iu$ , in vcrbo , ft ablquc lil>cris , 
ti x.nuiD. 1 4. G uido Pap^ dccili ; oj.Gcin. in con 1. 1 

pro 
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pro«oneranoneprardi<ilorum,in primo duhio.&: 
Cur.fcn.in conl.7 6.col.7.ctrca meciium , vcrlic.potc 
runt quoc]ue.& h.TC cft communis & rccepta Scribcn 
tium lcntcntia, iecundum Abbatcm in didocap.j. 
qux prohatur hac raiionc . 

hualcpulchrorum licct tranfcant in harrcdcmcx- 
trancum.l.li tcpulchrum.C.dcrchgto(i&l.ramiharia. 
cum l.fcq.lT.dc rclig.&rfumptih.func. tamcn non trif' 
eunt in ficlcicommillarium. d.Lquia pcrindc . & hoc 
ex co , quia lunr religiofa , j^' non coniincnt commo- 
dum pccuniarium.lcd ius patronatus ccclefi^ dicitur 
fpintualc, vcl fpiriruali mnc.Yum.c.qiianto, dciudic 
&non continei commudum pecuniarium:ergoli- 
cct tranlcat in hxrcdcm cxtrancum. ccum fccun- 
dum, & ccx liicris, dc lurcpatronat.tamcn non tran- 
lit in iidcicommillarium . 

Et licct Ludouicus Romanus in d.l.n patroni.con- 
trarium taicat: tamcnalupcriori opinionc noncfl 
recedendum . Ncc obHat prima liia ratio, dum dice- 
bat,qu6dc.i, quxrr.infcunt in ha-rcdcmcxtrancum» 
tranfcunt in tidcicommillarium , gloi. in d.l.li patro- 
ni . 6c ideo ius patronaius cum tranfcat ad cxtraneos 
hzrcdc'c,clcm.iiplurcs,dciurc pat. diciturctiam tran 
fircad lidcicommilI.irium,quiaduphcitcrrdponde- 
tar.fic primb,qu6dargumentumglolIx tcnct ncgati- 
ue&non aiiirmariuc. Sccundo,argumcntum procc- 
dit.quando aJiquid iranlitad h^rcdcscxtrancos^tan* 
quam ha;redes, & pro porrionibus harredirarijs^locos 

Juando traniit ad nxrcdcs cxtrancos,quia funt h.rrc- 
cs, non tamcn tanquam lurrcdcs &: proportionibus 
hxrcditarijs, prout in iurc patronatus, quod tranfii 
ad hircdcs cxtraneos arqualitcr, non pro portionibus 
Kzrcditarijsiidcoquilibct hxrcdum arquaUtcrpn- 
Ccntiv, aut ius habec prxfcn tandi , & ita vult Aicx. in 
d.Lquia pcrindc. Pr.rtcrca qu6d ius patronatus tran- 
lcatdd hxrcdcs cxtrancos, iniclligcndum ei\ dcficiea' 
nbus harredibus languinis,fcu coniundlis,quia ius pa 
tronarustranlir.id podcrosiure fanguinis.cHlt|sac 
nepobbus . Cconlidcrandum , & c.li piurcs hzrcdes . 
1 6j\.y.c.i. dc iurc par. cicm. i.cod.tit. & ita declarac 
Gcrain.inconf { i.col.j. pol\ mcdium. &quoddicic 
GcminiatuK, polU-ros pcr prins admini ad ius patro-^ 
narus : iiucliigitur , dummodo lint hxredcs patroni: 

3uiahcctaliquidcompctat(ilijs,intciligitur,dummo 
o hli; iint hxrcdes in his qux funt traniitoriaad hx- 
redcs cxtrancos , Barr.& Aicx.in l.li tibi. $.ti padus.tTi 
de p3a.& in I.Gallus.f j.^Tdc hbcr.& poHhum. i3ai.m 
conHi I i.&inconf.^ ^7.vol.j. Alcx-inconf 1 ip.vo-i 
lum.f.& Dcc.inconi' i49.col.).& filiiu admittitur 
adiuspatronatus,(ilit hxrc% inllitutus, etiam in rc 
ccrta,aut minima, Rar.in conf.f r.& in conl.t^ o. Aicx. 
inconf 1 i8.&iu conf S.voL?. Curt.tcn.in conlipcn.. 
C0L5. circafin.&Fedcricus dc Scnisinconl. itf.&i^ 
quando filij funt liarrcdcs , admittunmr xquahtcr ad 
iuspatronatus etiam li in.Tqualitcr fucruntinlhturi ,! 
& no pro poriionibus hxrcdirarii<,Bar.in Lvt iurifiu- 
randi.fli liberi. (r.deoperis libcr.&in conl.5 f .Imola 
in cap.potuit, extra locati. Corn. in conf.a 1 9. voL i. 
Alcx.in conf.8.voL i .& Corn.in conCi6 3 .vol.].& Ay.; 
inon Crau.in rub.(r.dclcg.j.num.87. 

Simiittcr non obilat fccunda ratio Romani, du 61». 
ccbar, qudd iuspacronaius ccdduL tituiointcr vtuos 



rranfitcum vniucrlirate , vt tradir loannes Andreas, 
&fcquuntuf Dodorcs inc.cum fecundum.dc iuno 
pat.crgo fortius tranfirc dcbct tituio vltimx volunta- 
tis, cumfitlauorabiUor&magis lai^ interpretetur. 
Lin teftamcntis.fTdc rcg.iur.quiancgaturconlcqucn 
tia: nam iura lcpulchrorum intcr viiios tranfcunt cu 
vniuerfitatcJ.in modids . ir.dcconirah.cmntio.& t»> 
recnnon tranlcunt in fidcicommilIarium.d.Lqui» 
pcrinde. & licratioRomani nonobilat. 
1 8 Tcrtium commodum eft, tqu6d bona rendatia in 
fubftitutum militarcm tranfcunr, & non in liibftitu- 
tum fidcicommillarium, Dyn.Ilar.& Alex.in d.l.li pa- 
troni, Bald.ini.cum virum,num.i i. C.dcfideicom. 
P.iu.dc Caft. in d l.prccibus , niim. 1 9. verfic. & idcm 
dicendum.Guil.de Bcncd.in d.cRaynutius.in vcrbo, 
ii abiq uc li beris, nu m. 1 6.&£ laiii n prxludi js fuper vfi* 
bus fcudorum , num.46. & ratio cft, quia pro rcguli 
intcrdicitur vallallodilponcrcdcfcudo in tcllamcn- 
to, vt cft tcx.clarus in c. j.in prin. dc fuccelLfcud. & ibi 
Dodorcs notant , & maxiinc Aliiar.& Pr.rpof & 
in tantum tcllramcntjnadilpolitioin fcudisprohibe 
tur,vt nec pro anima, & licid pias cauias ficri pollit, 
vt clt tcx. in c. j.^.donarc , qiial.fcud.ohm aUcn.pot. & 
in c.j.de prolub.alicnat.fcud. pcr Fedcricum . & vtro- 
biqucDodorcstradunt.cuius rcg;ulx triplcx cfk ra- 
tio.& prima, quia fcudum ad dclccndcntes primi in- 
uclliri vcnitexbcncficio&gratia conccdeniisdevno 
in aiiumdcfccndcntcm tranfiturum , iuxta tenorcm 
inucftiturx , & illc tranlitus fcu fucccllio non potcll 
pcraliquam difpofitioncvalLdliimpcdiri, quiaalias 
dlctaufcrrc ius alteri quxfitum cx pafto & indulgcn 
ua.lcugraria conccdentis, quod non cft tolcraiidum 
pcr iura vulgaria, & hanc rationcm fcntit tcx.in d.cj. 
dc fucccll.fcud. Sccunda ratio c{V,quia fcudatarius fo 
Limdumvtuithabetiusfuum in feudo, & fcuduin 
dicitur ius quoddam pcrlonx cohxrcs, fimilc vfofrii- 
&ui, Bal.ind.c;.$.hocquoquc, defuccell.Tcud. &in 
cont ? S.Dominus dc Scarampis, voLj. & Soci.in con- 
iiL i6f.&ideolicut mortc vfufruthiarij finimrius 
vfiLsfruClus, ita mortc fcudaiarij finitur ius cius circa 
fcudum, Bald.vbi lupra: meritofcqiiimr, qubd ficut 
friiciuarius nihilpotclldeiiloiurc frucndi pollfcdi- 
/poncre, ita nec feudatariusdc finjdo, &ita pcr ar- 
cumcntum concludit Laiu-cn.Caica. in conf 7 j . pr,T- 
ttippofito quod tcilamcntura, in j.coLTertia ratio eft, 
quia difpofirio tcftatoris potcll ellc prxiudici.iUsdo. 
mino diredo, proptcr qua rationcm llatuitur nc va(- 
fallohccatrcudum in aliura transfcrrc finc confenfu 
Domini.vt in cj.de prohibirafcudi alicn. pcr Lothar. 
& in cj.in prin.dc prohib.fcudi alic.pcr Fcdc. & vtro- 
biquc Dodtntes tratlunt. 

Hiccandufioproccdir,tqH3ndofcudumtranfit 
in dclccndcntcs cx pai5to &grari3 leu proiudcntia, li- 
ucfinthxrcdcs,fiucnon, qtiiaadeosnon pcrtinctxt 
hxrcdcs, fcd vtadhbcros&dcfcendcntcs: &hoccft 
qnando feudum ahcui coccditurpro l'c& libcris liiis; 
pront coiiciudit Uar.in I. vt iurifiuradi.$.fi liberi . iT.dc 
opcr.Ubcr. Alcx.in conf. 1 9.V0L j. & Dcc.in conC i jtj . 
& fiiit didum Andrcr dc hirrn. in c.j. $. hocquoque, 
dcfuccclCfcud.&incj.in prin.aii > - r' ■ clhL&in 
c j. dcalicnat. fcu. patcrni . & tra; i . , CUrus in 
lib.4.rcatco(iaciia>/inii.icudam.i^.p.&ratiocll,qaia. 

tuuc 
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.tunc fcuHum prnpriam nacuram habcc» & iHeo rcfta- 
tornoii potcilaliquo mododccodifponcrc, «& fidi- 
fponat , ciiudiljwruiorlaituromnino inutilis, vt in 
dx.j.dc fuccclKfcud. Si ideo lalc fcudum non vcnit in 
.reftitutionc fidcicommifll . 

10 H.xcconclul»)d«:laracur pluribus modis, fSc pti 
.modcclaratur non proccdcrc in ftudo hxrcditano, 
<}Uod c(l,quando concclliim fuit alicui pro lc & hxrc 
<}ibasquibufcunquc, vdpcr fimiliavcrbagcncralia» 
omncs & quofcunquc fucccJforcs comprchcndcntia, 
&tuncqu^Ubcttciia(orisdifpoti(ioin eovalcbttccia 
J^atuin , & vcnict fcudum in rcftirtitionc fidcicon>> 
iniili,& in quoicunque hiredcs ctia cxtrancos tranlt- 
rc poccrit,fccundum communcm opiniunem , vt vo- 
luit Abb.inconfIj. nitarin przicnti, in ^.dubio, in 
a.vol. & tra*litur pcr laf.m vlibus fcudorum , col. 1 6. 
& I y.in verfic.tcrrio limitatur, per Alcvin con(. 1 9 y. 
in 6.vol.&inconC7.vol.7.pcr Dcc. in conf.^S.&m 
conf 1 8 y. &: in conf.^ 9 j. & ratio cciara ci>,quiacum 
iit feudum h.^rcdicariura, ica fubi|citur poteibri val- 
ialli,quoddccoprolibitovolutatisdiijx)ncrepotc(l, 
vcdcaliacc hiredicaria, vtinquit la(.ml.i.coL(i.vcrr 
fic.Sc quamuis,Bai.Cdc iurccmphYt.& tradic Mana. 
Sociun. in conf.7 1. voL). Si ica condudit Card.PariC 
inconC j.volum.j. 

z 1 Dubitacur, f au Iwtc priraa dcclarario proccdat« 

3uando fcudum alicui concclfum fiiic pro fc«St' hatrc- 
ibus.non addicis cameo vcrbi^ iUis i;cncralibus,qui- 
bufcunquc,&:fimilibus ? Etomi^radilpucationccon- 
cludas,duos confiderando cafus: pnmus clKquan- 
dofcudura concclTum (liitalicui pro l'c&: hrrcdibus 
fimphcitcr.&inhoccafurclblutio pcdctabco, quo- 
inodo vcrbum illud,& pro li.rrcdibus capiatun nam 
fi fimplicitcr capcrccur pro h.Trcdibus , lubito rc(pc- 
ctuadiushircditarium.&non ad libctos, fcudum 
ditcrctur harrcditarium . & ita proccdit quod dicit 
And.dc I(crn.in tit.an a2na.vcl (ilij.in prin. & qd didt 
Alcx.in conC i p.in j.voL&in conL j jan ^.volum. Sc 
quodtraditFranciCCurt. iniractfrud. cartaoikiua, 
coLj. vcrficquarti) lub liac prmu Ipcae. (i vcto illud 
verbum,pro b^rcdibus, (itprolatum habitorcfpc<ilu 
ad hbcros , iuxta l.cx foclo . f .fin. ad TrcbcL &• tunc 
cxponitnr,idcillibcris,&:iiccritpcrinde,ac(Ic(rctac- 
ccpcum feudum pro fc & hberis: Sc idco fcudum non 
dicitur tunc h.Trcditarium,fcd cx pavilo &prouiden- 
riaconcedcntis: &idco tunc di(po(iiio teibtorisin 
«ocafu non vjlcbit.vt fignantcrdcdarat And.dc Ifcr. 
in cj.ji.& (1 lil-»dlus 4.C0I. vcrlicquid ctgo fi diihim 
fir.dc alicnac.fcu.patctni.quetn rcfcCt & fcquitut 
Dcc.inconf 1 8 y.& inconC j 9 fedfi nonconliaret». 
quomodo fumatur lUud vcrbum, & lurrcdibus.quia 
non probctnr.in quo fcnluconccdcns firudum protu 
Jerii ilhid vcrbum,& (ic (umus in dubio: & tunc (i in- 
teUigis h.rreditarium fimplicitcr & abfolute, idcft 
<juod tranfcat ad quofcunq; h^redcs cciam cxtiancos, 
& cuncccrcumcftquod non cft hircdicatiiira, quia 
non cranficadcxcraneoshircdes, prouccftcommu- 
nlsopinio , vt didt B.iLin l.ctiam , in fine ptincipij.fT. 
roLmat.quem rcfcrtDccinconi.i S^.&incon^.jp j. 
Gc>zad.inconC9.Soc.iun.inconCi ii.Ub.i. &incon 
fil.7 z. lib.j. & hanc taquam coramuncm opinioncm 
ctiamfcquuacui CaidoaCQoCi^. iiib dmlodc vcrib 
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ntrnif.Gratus inconC4.Jib.j.PariCinconr2.hb.|'.Soa 
iun.inconCio j.iib.t.Gozad. inconCztt. K.ubeusin 
conCi64. GracincoCip.lib.i.&Bcrous q.i i^.Aut 
jntcllii;is hxrcditarium, idcftquod in iplo fcudo non 
■poirtt lucccdcrenifi qui finc hxrcdcs:& mnc fcudum 
dlhxrcditirium , And.dcl(in-n.incj.$.h<x:quoque»> 
.dchisquifcud.darepoiC&eftcommuni.sconclu(io, 
fccundum DccinconC^^f. num. S.& hanc ctianx 
comraunem opinicmcra dicuntCara})C}».interconC 
fcud.&Brun.inconCi i.num. j.&in con(.i4.nura.t.' 
AfflictindcciCi^o. vbidicit ita fuillc tudicatumin 
lacroconfllio, &candcmopinioncra tcncnt And-da 
Ifcr.incj.in prin.& in if.hocquoauc, dc ("uccc(Lfcud. 
in cj. an a^nxvcl liL Alex.in con(i i o.vol. j . vbi adcric 
hacellccommunem. DccinconC^S.&in conCioS. 
&inconC44f.vbi ctiaminquit hancdl<:comraunc. 
laCin conC jfi.vol. } . Parifiin conCi.nura. 1 7.V0I. j. in 
conC ^ coL 1. & in conC 1 6. coL a. eod.%'ol. & Crau.in 
conCi 97.C0I.1. vcrfic. hoctaracn.vbicriamattcfta-> 
tur hanc c(Ie reccptam Dcxlorum lcnrcntiam . 

Sccundus cifus cft, qu.ido fcudum conccfliim fuic 
altcui pro('c& h.rrcdibus ,adicchs tamcn ahquibus 
vcrbis, ex quibuscon(bef, qu6d verbum, hxrcdibutit 
fuit prolatum rdpedu liberorum;& tvncfirudum 
ablquc dubio non dicitur hxreditarium : & vcrbura« 
Juercdibus, poncmr pro iiberis,vt puta (i dicamr,pra 
fc & lurredibus mafcuIis.Bal.in LCaius.fffoluto mau 
B.il.Alex.Pau.de Caft.IaC& Cuman.in I.Galius.$.ctiU- 
filde hb.& pofth.Aicx.in conC I o;.voLj.&in coC t {9I - 
vol. 6 .Crcmcnf an (ing. 1 4. Dcc in coC 1 8 5 . 1 ) 9. 1 8 44 
99f. 599.41 1.&44 Anc.dcBuc.inconC47.Bratu 
inconCij.IaCinconC^.voL^.&inconC i iS. voL^.;: 
Rub.Alcx. inconCS f. 1 10. & 1 64.Curt.iun. incon». 
C\. I op.Ruin.iu conf .10 5 .voLi.iVlaria.Soc.iun.in c6*> 
(jL7 1. voL j. & hxc eft communis & i«uot opinio fc-> 
cundum R.olandum a Vallcin conCtf^.mim. i i.cura- 
fcq. voLj. vbi copioiiilimc tr.icbt lucconcluiioncm . 
& in ifto cafu non procedit fupradidadedarariu. 
1 1 Sccundo non proccdit prima conclufio, t quanda. 
fidcicorami(larius,& (icillc, cuifidcicoinmillumrc-t 
ftitui dcbcf,fit decomprchcnfisininudhrura, &con' 
fcqucnter habihsad fuccedcndiun in fcudocxtciio- 
tc inucftitur^-.Bal.in l.cum virum.Cdc HdciLommiC 
Pau.dc Caftto in ^l.ii patroni . SocCin conC i o. intcr 
condliaBrani, UCin prxlud.fcud.in vlib.feucLnu.4fi,) 
lac.Aluar.incj.fiii gcncrali, coLli.verfic.quxro,(idc 
feudo fucr.contcoucrC & FrandCCurt. in pncallcga- 
10 trad. fcud.car.4 f . Vcnim h.TC dcclaratio non pro- 
ccdit in fcudo non nouo, quod cft cxpacto , gratia& 
|)rouidcntiaconcedenri5, proac traait.Vlarian.Soc.. 
lun. in diclo conf .7 i. 
1 } Tcrtio & vlrimoaUjjoraiffis, f declaratur no pro* ^ 
ccdere in fcudo nuuo» prout condudicCardin.Pari£j 
iiiconfiLi-volum.j. 
14 Quartumcomoduracft, tquiacmphyccucicabo-: 
narranfeunt in lubftitutum mihtarcm, &nonin&^ 
dcicommiilarium.Vemmprordolutionchuiuscon. 
cKifionis, an lcilicct t>onacmpbytcuticatranfc.tnt iii 
fidci';6miilarium,duoconlidcraadifunicatus:Quo- 
tum primus cft, quando prxdu in caiphvtcufim coilt 
ccila fucrunt iib ccclciia,& ca non tranlcunt ad atisii^ 
OGixyi iucrcdcs, C:d bcacficio domiai conccdentti! 

tranlcunc 
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tranfcuntad libcros. &:in hoc cafu concludcncium 
cfl, diCtiprxdu non vcnjrcin rcllitutioncfidcicom- 
iniiri, ita ccncc Bar. Nicol.dc Ncap.Rayn.Raph.AJcx. 
&alij Doclorcs communitcrind.i.fipacroni,Bald.in 
l.cum virum. C dc hdciciimmini Pau. dcCaftroin 
d.l.prccibu$, num. 1 9.vcriic.i(icm cd . Guil.dc Ucncd. 
ind.c.Rainucius,in vcrbo,n abfq; hbcns, ii a. no.i^ 
Alcx-inconfpi.num.io. voIuni.j. vbi h.incclIccom- 
muncmopinioncm actcilatur, &in con(.i i.vol.j.& 
Ruin.tiiconf. i(Si.vol.j.&iDConf a8.vol.j. quzcon- 
clufio probanir primo pcr tcx. in l.ins cmj:hyc. C. de 
ftind.pacnm.Iib. 1 1. Sccund6,&mc]iusprobaturpcr 
tciuin l.fi res ahcna, in prin.fr.ad Trcbcl. vbi liaberur» 

3u6d jllud ijuod ad hircdcm pcnicnir non vc hrrc- 
cm, iionvenitin rclhtutionc fidcicommini , idcm 
probatur in Lcohzrcdi : $. cum Elia: , vcrfic. ncc iidci' 
<ommill"ft'ldc>nilg.& pupil. 

Hxcconrlufio dcclararur prim6 non proccdcre, 
15 f qnando filius, proquo bona emphytcucicaacquifw 
ta fucrimccUcc mlhcucus h^ rrt, & jimpfV cflct fibi da 
tusliibicitutusper fidcicomitfum, vcl tidctcomilliiiu 
iic iuiundum dtVcx de harrcdi catc ccfhtoris: na cunc fi 
hx-rcs adiuit linc proreftationc, obligams cfi in refti- 
tutioiic fidfacommifTi rc-ftitucrc ct bona cmphytcuti» 
ca,nam confcnfus fbus fibi prxiudicauir. adcundcn. 
ha?rcditatcra , vidctur approbarc gcfta a rcl}atore , iV> 
cutdicimus in hzrcdc, qui adiuit hxrcdiraicm tclla- 
toris,qui rcm ipfius hxrcdis alccri lcgauic, nam tcne- 
bicurprxfhirc rcm Irgacam lcgacario. L vnum ex fami 
lia.$.li icm.fr.dclc-g.j.& Uiquis inquilinos,laprima. 
ftdelcgj. & hanc dcclaracioncm tradit loan.Andr.in 
addir.ad Spcc.in $.nunc.ihqiia, in cic.dcloca. Vcrum 
animadiicrcacur, quia ha-c dcclaracio proccdit,quai>* 
do tenacor difpoluiflet, qu6d bona cmphytaitica»' 
quibusfilius inflicutns cx naturainucfliturx fucccda 
bat, rdlitucrentur pcr fidcicommiliiim: nam mnc fi- 
lius adeundo fimpUcitcr hxrcditatcm pacris llbi prz- 
iudicac , lcciis licxprcfscnon difpoluillct, quia tunc 
adaindo libi non pr.riudicarct.& racio clhquia ccila- 
tornon^idecurvcuuillcrclinqucrc, nifiius, quod ip- 
fchabcbac.l.fidomus. f.fin. &i.f'crui cicciione. ffJie 
lcg.|. Scd liius cmphytcnticum diciturfiniri mortuo 
teitatore, quiaahj(Ucunturhai>ere hociusexinnefU 
turapoftmorii; teftatoris cx gratia primi conccdcn- 
tis,& non dicuniur habcrc i tcftatorc.l.cum qui,cum 
ibi not. pcrBart. fr.deinrcrdid.&rclcvat.&nocacur 
pcr Cvn.in 1. 1. C.de libcnis & corum libcr.& ptr Bar. 
ini.vt iunfiurandi.J».li hbcri. fTdcopcr.libcr. crgo ce- 
ftator non videcur x^oluilleiUud ius per fideicomraif- 
fum rclinqucre, & ira conciudit Alex.in d conf 9 1 . 
Sccundo&vitimo dcclararur h.TC conchilio non 
IS proccdcrc, tquado tubflitutusperfideicommilliim 
clletdciiiis , in quostalc pr.rdium tranfire poccrac: 
namtuncinrcftitutione fidcicommiin vcniut dithi 
przdia cmphyteutica, Bal.in d.l.cum vtrum,num.z j. 
C.dcfidcicommili." Vcruni harcdrclaratio prcKccUt, 
«juandotdlatorexprclscdirpofuillcc, vtcalia przdia 
in relHcutione fidcicommiin venirenc,&hiresfim- 
plicicerhzrcdifatcmadiuillet: lccusfi fim^Iidtcrtc- 
ftatorordinaflbt, vc fua bona ha-rcdicaria rclhcuerct, 
quia tunc in dubio non vidctur voluille celhicor, vt t»' 
Iiapr;cUain rcAitutioac iidcicomiui/n vcnirenc,tuta> 
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quia non fiint hxrcditana, tum quia cenfcturdifpo- 
fuillcdcco uirc, qucd iplchalx>b,it, prout tligantcr 
tiadit Alcx.in conl.p i .lib./.Notaquod pr^dia cmphy 
tcuticaabccclcfiaconcella, quanno tranlcuntadex- 
trancos hxrcdcs , tuncvcniunt in rcflitucione fidei- 
commifli : dummod6 fmt hxrcditaria, vt tradunc 
Dodorcs communitcr in dtc>al.fi pacroni.&Baid. 
in confiI.70.volum.i. 

17 Sccundus cafus cfl, f quando pr«Tdia concefla fue- 
runt ipriuato, & fic a iaicoctiam Principc . & in hoc 
calu conchidas, quod vcniuntin rcHitutioncfideic^ 
mifli , ita tcncnt Imola , Nicol.dc Ncap. R.iyn. Kaph. 
Alcx.&alij communitcr in d.Lfipatroni,& BalclJn 
l.cum virum.Cdc fidcicommilI.& rativ.! cfl,quia era- 
phyteufisdiciturrcccprapro lc& hxrcdibus. Lfipaf 
^um. fF.dcprobacio. &Lvcccrcs. C.deconcraheo.fU- 
pulac. fcd fidcicommifliirius cfl h.Trcs, & rcs cft, qu« 
ad qucmcunquc cxtrancum h.r 1 tdc m cranlirc porefh 
l.contradhi$.CIocati. crgo crjnfiteciam tn fida\'om- 
millarium. confirmaturWcconcl«fiocxil!ac<^mmu 
ni condufione, quod h^c cmnhytcufis potc ll Icgari & 
donari irrec^uifito dommu,glof!& Dom>tes& prxci- 
puclaf inLhn. num.f4. cum fcq. C. dciutccniphyt. 
rlzcconclufioindillindcnon proccdit, icd dcclara 
vtpcr Do(florcs&prxcipuc pcrca, quz dicit lafiin 
l.i.num.i07.C.dciurccmpnyr. 

18 Quintum commodum clt , fqaia caduco cffedo 
^dcicommillb, hxrcditasrcmanecpcncsdircdoiit- 
ftitutum &cius hxrcdcs.I.j.$ pro fifnindo , & f finaii- 
tcm fubconditionc. C.dccaductoU. fcdcaducacfTc- 
(ftacUreChimiiitari fubfiiturionc, hxredirasdcuolui- 
turad vcnicntcs ab intcflatoipfius tcflatoris , & non 
adhxrcdcsprimi ihftituti, Alcx.ind.LCcnturio,nu- 
mcro jt.verlicrcfiilratetiam, Pau.dc Calt.num. 16, 
& Raph. ind.Lprc*abus.qui moucnturlcgc&iatio- 
nc . Lcgcper tcx.in Lmilcsita, inprinc.lf.de miltt.ic- 
ftam. Rationedcmum moucnturifta: nam tcllator 
facicndocUrc^m mihtarcm,duo voluit, fcilicct,adi 
inerc hzrediiatcm h piimo, cucnicnic conditione 
fubflitutionist&adcmptam hxrcditaccm in fubflt- 
tuium fransferrc. Iicct cniin translatio non tcncat.to' 
ncbic tamen adcmptio.Lplaiic.H'.dclcg.j.&L&fi crafc 
fcram.fnd c adimcn . icgat. 

Conirariutn tcncncRaph.Comcnf^&Soci.nu.; 1.« 
incLLCenturio,&ibi Scvfcl.num.i f.qui moucnturs 
quia rransiatio & adcmpiio fjifta fiicnint fub condi^ 
tionc.fi inflitums prxdoccdcrct finc Iibcris . dcficicn» 
tccrgocondicione, quod lublticunis prxmoriacur» 
non habcbic lcKum adcmptio . i.qu6d li alij , & Lfct^; 
ffdeadimcn.Iegar. 

DcMih>rcs concordando has opiniones diainr, ^ 
aucmilcsinfUcuit vnum adccmpus, &pofl tenipus 
altcrum: &mnc proccdit opinio AIcx.indri &a!it>» 
riim . Aut infhtutr vnum purc& fiinplicircr, altcrum 
fubfhctutfiibconditione:&iuncproccditopinioCa 
mani&Socini .itadirtinguit Gali.uila indJ.Ccntu- 
rio.numc. I ip.&pofl cum ibi Rip.i, numc. 55». quos 
ibi firquitar Sociun. num. 1 f 9. in finc, & CagnoLia 
cLLpicdbus, num.i8(). aimquadilhndioncpcr ra- 
tioncm Ripz cgo percranfco. 

HicpoficmrcfiTrc multas alias vtilitatcs : vcram 
quia ipfjrcfcruntur {^(.t Doctorcs ta in dJ.Ccnturio, 

<}uain 
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ijuim in (U.precibus, ideo ibi recucrcodum puto: 
nam fupradictar pro nunc iuihciant . 

1 Subflttutto comptndhfa vfrbh direBit ci pa^ano faSa, 

anpofl pnbertatemiurcfideicommiffi fubJiiueatMr, 
ctrm fuis decUrationibns, nww. 4. 5.6.7.1 1.12.15. 

14.1 6.17.18.19.20 21 11.3^. 

2 Intellefiiis ad l.verbisdnHibnt. jf.de vhI^.& pupil. 

3 Intelledusadl.fi feruusleiatus . f.fi feruus alieHMS. 

f.dfle^.h 

S ClaufiihcodicUIaris ex ftjlonotariorum apponi folet. 

■ & num.s.tSr 10. 
j 5 Triuile^ia concefa teftamentointerliberos locum ha. 

bent,quandopater tequaliter in fauorem omnium 

difj>onit . 

SubhitHtio bisrerbis concepta , (fuandoctmque filius 
meus decefferit fine liberis , /cjja Titio oiHnia bona 
piea, an fit omnitempore fideicommiffarta. 

C A P. IX. 

mr>?7r^^ \(o ■> ctiius cffcftus {ithzccompendiofa 
'^i^M^ fubftitutio in militc, rcftat vidcrc cu- 
8Sv>^^ ios e&dus fu in pagano : circa quod 

QWBS ^l"-'''™"* principalcs funt conii- 

^^""^^ dcr.-mdi cafus . 
1 Prirauscft,tquandoli.-cc compcndioCi lubt^cu» 
tiofaft.! cftipagano vcrbis dirc^is . iSf in hoc cafu 
daz funt prindpalcs Dodorum opinkincs; Quarura 
primacft, quodintra jmbcrtatcmiurc quidcmdn c- 
<:)ovalcat, poftvcro ntpirct,nuUiusij;momentilic. 
quam opinioncm tcncntgloliBart.nura. n. Baldui 
cum diilindHonc tamcn.in j.oppoLAnp. numc^.Al- 
bcr.num.p i. Arer.num.8. Aiacnu.^^. Imola, nu. 1 o. 
Liilnum. 1 p.Ripa, nnm.fi?. Lanfrancus dc Oriano,li- 
cctcum Baldidiftinaione,num.4 f.&Dociorcsanii* 
<]ui fdlicct lacj^c Arcria , NicoLdt: Matar. lacdc Ucl- 
uif. Mart.Syhra.GuiLdeCun. Sialijcommiinitcrm 
d.LCcnturio, candcm opinioncm teacntCvn.Iac.de 
Arc lacdc Bcluif. NicoLdc Matcr. Marr..SvIim. GuiL 
dcCun.B.art- num.i 1. Ang. in vcrlic. fcd faliumcft. 
Pau.dcCift.nu.i j. Fiilgof.nu. 1 1. & i j.AIcx.nu.io. 
Arct. nu.6.&:num.i i.lai^nH.! i. Gaccialup. nu.46. 
Curt.iun. num. y 4. Corn.imm. 1 4. 6i alijDodorcs in 
Al.preci bus. llal.nuni. i . Pau.dc Caftro, nii m. 5 . A rct. 
num. I . lafnum. i. 5cD\'n.in l.vcr bisduiJibus. Ccod. 
Pau.dcCaftjn bnc, ImoUnum.i.i»: Albcrjnfincia 
l.in pupiIIari.iF.cod,gloi;in LScijuoLurflad Trcbd.Iac. 
Butrig.in l.« tribus.C.deinoftictcrtam. Rom.in I.co 
gi.$.fin.ft".ad Trebd. Port.num. 1 5. &: Aret.num.8. in 
J.extranco , Inftit. depupiL gloL Innoccn. Hofticn. ic 
omncs Canonift.r vlqiadtcmpora loannis Andrca:, 
in cRainutius,cxtra dc tcftam. Archidin c.fi patcr.Sfi 
ibi gloila in vcrbo,abfqucdcdudionc,dctcftam.in 6. 
6i ibi l-'ranc.colum.4.vcrfic. dccimoquinto. Couar.in 
d.c.Rai(iunus.$.<?. num. i 5. glofin fqua ranonc, In- 
ftic.dcpupiL Aldat.lib.j.paradox.cap.;.& in l.Gallus. 
fquidamrcdr.tlMelib.&pofth. &Matheffing.i »9. 
nura.^ . Hanc candcm opinioncm lcquuti funt Oldr. 
iaconCiij. SignoroLdcHoraod.inconLiJ i.num.4. 
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Pau.dcCaft.inconf I ;i.num.iJib.t.&inconf.4t 1. 
nu.i.lib.).r ■ 'l.j i.S.nu.4.1ib.i.Pjrtl'incuf 54. 
num.Z7diI<. , i in conL 197.^11. j.inconL^ 07. 
num.4.voLj.&iacuniIi ^i.nunr.j. voLi. Soc.iun.tu 
conf.i ^8. nuin.(>.&7.lib.i.&incon(.i 80.num.78. 
eod-voLi. & Guido Papx dccil. f j 4. &antcdicb Do- 
^ores hanc opinioncm coramuncm & magis com- 
muncmcllc afHrnunt, & dicunt ab ca in iudican- 
du & conlulcndo nullu \uHo cllc rcccdcndum , & 
mouentuc cx pbribus. 

Primo pcr tcx.in d l. vci bis cmilibiis, cuiii iic indu- 

1 ccid^- 1 ill^(^<hci(ii° fcu'^i'-ifi(^i'i > <iu^'^' lincfru^u 
hc. LfTulb-a.Cnevxorpronurito.&cli Romano- 
rum.i9.diftind.fcdibi poft i^annum ciuihbusvcr- 
bisfacia fubftitutio ftuftra ficri dicitur, crgo com- 
pcdiolaciuihbusfeudirciitis verbisfaclapolt 14.3^- 
num finc vlla vtilitarc& fincfrucbu eit, & cond-qucn- 
icrncqucdircclo ncqueinvim fideicommitli valcc. 
aliascnim fruftraioria non ellct hxcrubilicucio, ii in 
vim fidcicommiili valcrcr. 

Huicicxtuiomillis nonnuUis Dodorum refi>on-. 
fionibuscxIoanncAndrcaind.cfipatcr, ica rcfpon- 
dcas, qnodillctcxtus intclhgiturdcdircCiafubftitii- 
ttonc, qua; fruftra ht poll illam xtatcm,vc citulus ipfe 
indicat, non autem ncgat, quod non valcat in vim fi- 
dcicommilli. &llcum Ripadixcris,qu6d tcxtuslim. 
pliciccrdicir,fruftra Uibftiiutioncm ficri: crgo fimpli 
citer&indiftindlccft intdliccndus. Rdpondcturq» 
immoillcrcxriisloqiiitur folum in dirctfla iublhtu- 
lionc, quodcx-pluribusprobatur. &primb quialc- 
gcs fcmpcr intclligi dcbcnt (ccundum iitulum,cai 
('ibijciuntur . Lliccc Impcraior . ft^ dc in dicm addidt 
cumigicurlcxiilapofita fit fubtitulodiredbru iub- 
ftituiionum, in dirccli^aiubftitutioneintclbgidcbct. 
Sccundo, quia fi vcrum dlct, qubd iubllttutio ciiuh- 
busvcrbis fatbicftct omnino iruftraturia &ina'iis, 
in d.princl.vcrbisciuilibus, Icqucrcturqutklfruftra 
aliasrta:im quxrcrct tcx.an iftc (ubrtitutiis vt adio- 
c^ashartcs admittatur. Scdabfurdumcfi hocdiccrc, 
cn^ diccdum cft in principib illius legis noncftcom 
ninoinancm luhnitutioncmillam,l"cd lolummodb 
firurtra ficri rcfpeC^hi dirccLt lubflitutionis. Tcftib& 
vltimb, qubdtcxtusifteloquaturin dircdbiubftitu- 
tioncfiichimaiori poft i4.annum,&non inconipcn 
diofa,conftatquiacompcndioia facta pulicri vcrbis 
ciuihbus in vim fidcicommifli iUbftinetur, fecudam 
Dut\ozes comraunitcr in d.Lverbis duilibas. crgo 
cum textusdicat , q> cft fincfructu , intclligi debct dc 
dircdia (ubftonc, & non dccompcndiofa vcrbis ciui' 
libus puberi fad^a.cum ilia non tic finc fru^u,cum itti 
vim fidcicommilTi valcat. ImmoPuUtusdicit, illiim 
tcxtumpodc in conirarium rctorqucri hoc luodo: 
tcxtus cnim poftquam di.v-ir, fubftitutioncm vcrbis ci 
uilibus poftpubcrtatcmfruftraficri,qua:rit, an ifte 
fubftitutus , vraiiici^us h.Trcs adinittatur > &ccfpon- 
dct non admitti,quia conrra tcliatoris voluntatcm 
ficict : crgo icontrai io (cn(u , fi contra tcftatoriv vo- 
iuniatcranon ficrct juimictcreturfubfticutus. fcdin 
cifu noftro,vtlubftincaturfublliturio,&admittatur 
fubftiintus tanquam fidcicumiilarius, non cft&nrra 
tclUtorisvoluntaicm, lcd cftfccudura cam: crgom- 
nuit tcxtusiik', tUuiH vihdncoaiimlLuium admicii . 

Sccundb 
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SecunHo moucntur per tcx.in l.i/i pupillari. ff.eot^. 
Hoic tcxtui rcfpondetur, quod non lo<.]uitur in com- 
pcdiofa fublhtutioncprout nos lo<]uimtir,rcd in pu- 
pilliri: &cuiTt tcfbitorlargiustempuspubcrratiscu- 
pleicusllt pubcrtatc adticnicnre cxpirat lubriitutio, 
cum yoli pubertaiem nemo podlt alteri d< hxrcde 
nrouidcte . Hax rcTponno mini non fatis/acit, quia (i 
lon^ius tcmpus comprchcnfum fuit,crit compen- 
<1iora&non ptipillaris: nam aut tefbtordixir.fl nlius 
meusinpupilLui .xtatedacllcrit, autpoflca: auidi- 
xit fi fiiius mcus pupilius intra viginti annosdcccfTe- 
ht,&c fi primo cafu loquimur, eritcompcndioia, vt 
probatur md.Lprccibus. li fccundoca/u, nmiliterco- 
pcndiofacrit.({.LCenturio. Jdeolccund^ &melius 
rcfpondctar, qui)d tcxtus iilc, quandodicit, finictur 
fubrtitutiopubcrtatcintclligiturdepnpiliari. &hoc 
vcnim clTc dcmonftratur hjcconlidcr.itionc.ibiin 
forma pupillaris /implicirer fa<fta non fuit fubftitu- 
tio:fcnveldiclumfuir, quifquis mihi hxres crit , dc 
intraviginri annus filionico impuberi hxrcs: vdli 
intravigcfimumquintum annum fincbberis dcccf- 
fcrir.fubflituodire^lo filio mco . fi primo cafu loqut- 
mQr.&tuncautvcrbum,impuberi,lbt dcmondrati- 
u^, &ent copcndiofa , Bar.in d.Lprecibus. aut dilpo- 
ritiue,&tuccritpupillaris. fed fempcrpoft pubcrta- 
tcm vulgarcm contincbit, vt tradunt Doclorcs com- 
munitcrinL). invit.quxft.fr. cod. dum dicuntquod 
«duenientepubcrtatcnon extinguitur vuigaris: crgo 
. iicontinetvulgarcm&eaaduenientc pubcrtatenon 
expirar,non eft dubinin qu6d tcxtus, quando di- 
dt.finietur fnbftinirio pubcrtatc, inteliigiturdcpu- 
pillarifolum, li fccundo cafu ioquiraur, &iuncvul- 
garis fimiUter non cxpirat, Docflorcs communitcr in 
<l.L;.ergofinitur tantum pupiliaris,& fic tcxtuslo- 
quirar de cxnn(SHone puptllaris fubftitutionis tantu. 

Tertio moucntur pcr tex.in d.LCcnturio.vbi qvickl 
compendiofa (ubftiturio poft pubertatcm valcatcft 
fpcciale in mihtc: rrgo fccus cit in pagano,cumin 
contratiumiitiuscominune. Huicrextui refpondcv 
tnr, qu6d Ipccialiras iila milirit non eft in ca rc, vide- 
licet quod poft pubcrtatem valeat, fcd quod valcar iu 
rcdircch): & hoc caiii nos etiam fi)tcmur,quod iccus 
eftinp3g.tno, quiapoft pubcrtatcm fubftitutio fiia 
vaiet iurc fidcicoinmini, & non iurc direcio . 

Qiiarto moucntur pcr tex.in L fi feruus lcgams. J.ll 
3 fcruusahenus.ft.de lcg.j.fvbi firelinquiturlilwras 
fcruo alicno dircdlc.qai direClo rclinqui non po- 
teft,non vaict criam vt fidcicommillaria, dato cp con- 
currat fauor Ubcrtatis & vltim^ voiuntaris, idc proba 
tur in l.fcruo tuo, iuntfbi glofC.de tcftam.manumi(ir 

Huic tcxtui duplicirerrcfjiondcrur, &prim^ idco 
ibinon valctlegatum hbertaris direda: invim fidci- 
commiftl, quiaibi iclhitor rdiquit hbcrtarem fcruo 
•licno, quempoftcaalijlcgauit: proprer quod lcga- 
tumtolliturprar('umprio,qu6d reftator voluerit^^a- 
lerelegatumubertatisin vimfideicoromilTi. &hinc 
cftqu^l fi ncmiai cllct lcgatus,tunc traheretur ad 
fideicommiirum. Lgcncralitcr . J.fi quis ("cruo pigno- 
rato.frdc fidcicommitLUbcrt.& rario diucrfitatis cft, 

2uia vbi eft lcgatus altcri , nondcbct trahi in prxiu- 
icium icr(ij,fcilicetlcgatarij.Li.$.mcrito.(r.nequi(l 
ia locopublico.vode Icgacum faclum tcruo, cfta^ 
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prcirum. qua dc re expcfTum facit ccftarc liberratem 
fidcicommillariam , qux tft tacita . I.cum cx filio , ia 
princ.ft^ cod. iicm concurrcicnt duo (pccialia: pri- 
mumquodpcrlccundum legatum non cflct indTe- 
«ftudilccnumaptimocontra glof inprinc.lnftic.de 
adcmptto. lcgat. Sccundum fpecialc cft, qu6<l lcga- r 
tum, quodnonpotcft valcreiurcdircclo, valcrct lu- 
rc fidcicommiiU . Ncc obftat ccx. in l.(i idcm fcnuis . 
tf.dc lcgat. X. vbi vidctur preualcrc Icgacum Iiberiatit 
lcgato (crui fadio alicri,quia ibi Icgatutn libcrtatis - 
mtritc& redcfa^um. &hxc folutio probamr in 
lx]ux teftamcntum . ff.dc Icg.i .& in Lfcruum fili;.$.(i 
idcmfcruus. ft.dclcg.j.&camprxicntitlunfconful- ; 
tusind.$.fifcruus aUcnus, fircclc animaducrtatur. 
Sccundo rcipondetur , quod tcxtustUc loquicur inli- 
bcrtate fidcicommidaria , qux (cruo aUcno non onv 
nibusvcrbis, fcdquibufdam vcrbis vulgaribusdari 
folcbat, vt eft textus optimus in propofito in Lliberra : 
tcsctiam.fl.defidcicommitLlibert. & ideo aimibi 
dircdo data fiictit libertas, & non vcibis liiiv viil^a- 
ribus, non mirumfiinvimfidticunimi(Iinuiul«.bc- 
tur: f cd fcctis cft in cafu noftro,quia non cxiguncur 
iib,fcdquibu(cunqucvcrbisconftatdcvulunuccdc- 
fun«fli,('cruandac(hLnonalitcr.(r.dcl<y.).- - ^ 

Quinto moucntur pcrL). & fin. C. dc codiciL inn- 
dla Lnon codicillum. C.dc tcfUm. & pcr l.j. fTdc iurc 
c-odicii. in quibus lcgibus probacur , quoti ccftjmca'. 
tu m vci bis di rcclis faitum, fi valct diredc, non pot- 
rigicuradcodicilIos,& ficad fidcicommillum. C^rc • 
rum his& fimilibuslcgibusrdpondccur, qiiudiliud 
proccdit in infticurionibus primi hxrcdis , & non ia 
iubftitutioncrnaro (i fiat infticurio,umnino apparct, 
(IHod volucric tcftari.d.Lnon codicUlum, &l.iUud. 
f.tradbrt. Cdciure codiciL &idconon traluturad 
codicilios: fed nos loquiinur in fubftimrionc, c.x qua , 
Ucec fiat vcrbis dircdis, non tamcn apparet, quiid tc- 
llaroriu voluent valcreiurcdirc(ilo, quoil non iurc 
fidcicommini, vt ptct in LSc9uola.fti.-1d TrcbcL& ra- 
tiodiucrficacisdl, qiiiaprimocalucft ccftatorhabi- 
lis ad teftandum, focimdo cafu non cft habiUs ad fub- 
ftitucndum direOo poft pubcrtaccm . & idco licct fit 
vfus vcrbis dircilris, tamen pcr hoc non cll diccn- 
dum, quudnulucrit valereiurc fideicommifti, arg. 
Lj.ftldc miUt.tcftam. 

Sexco moucncur. Adu$,quicxpUcaturabaUquo» 
non eo m(xlo,quo iUum exphcarepotcrat, cx quo no 
pofcrat.no valct,iuxt3 iilud: (5i'oo po'ui nolui.quod 
voiuiadimplcrcncquiui.l.multum, infine, Cfiquis 
altcri, vcldbi. Scd paganuspoftpubertatemtUre^o 
fubiritucrc non potcft, fcd pcr fidcicommifrum.fcx- 
tr.inco,lnftit.dc pupil.fiibfti t. crgo compcndiola (ub- 
ftit utio vctbis dircCiisipagano fa^ta poftpubcrta- 
tem.nullo modo valct : quia quod potuit, ncmpo pcr 
fidcicomilliim fiibftitucrc,no!uit: quod voluir.ncm- 
pc dircdo (iibftituercnon potuit. Huic racioni faaU- 
tcrrcfpondctur^nam rcgulatLl.multuin, cum fimJi- 
buSjin vltimisvoluntacibuslibiiocum non vcndicat. 
quocipatct, quiafubftitucioincndicillisverbisdirc- 
iiis fiCti, in vinj fiddcommifli fubftinetur.LScx- 
uola.ft.ad Trcbci. 

Scptimo mtMientnrpcr tcx.in cfi patcr , dc tcftam. 
in 6.iu vitimo icfponlo. vbi tcxcus dicic , quod quaii^ 

dw 
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4)0 verbaJi: perfona, cui fit fubflirutioipodlinrconiie 
liirc(iib(htutioni dircdo-, tunrdcbtt intcrprerari vt 
<{ire«fla,quanqua ibrccfciintcrdiim ad fidcicomilTiirii 
rrahatur. modocx mcntc Arctini ponHcranHa ("unt il- 
la vcrb3,quanquam cx cau('a,&c.nani li confidcrcmus 
^ fcmpcr polt pubtrtaic (ii bJlitutio copcdiofa obli- 
quaretiir.tunci/laobliquatioficrctrcgiilaritcr, vbi- 
Cunqucnonpollct lubcrclocumdirc(fta, &:n5intcr- 
dum. Huic pondcrationi rc(pondctur, incns iilius 
rexfu$c(tdiccrc, quod fubllitutiodcbct iudicaridi- 
rctVa, (i vcrba & pcrfona pariantur, licctaliquando 
hocfaliat cx cjufa> pura fauorc inatris pol\ pubcr» 
tatcm, vrindidtai.prccibus . veiiotcrdum. fcilicet, 
vbi non valcrct vtdircda, A: (icvliicunquccaula fci- 
bcct inualidiratis dircCtj hoc fuadcr. 1'rTtcrca tcxtus 
vulc,qn6dvbivcTba&pcr(ona conucniunt, (it diro* 
dla: cruovulticonirariofcniu, quod/ipcrlonanon 
conucniac , vt cft quando fiiius citcAus ci\ pubcs , 
quod non obftantibas vcrbu dirc<fli$, fit fidcicom- 
inillaria,& licrctorquctur. 

Outaiiomoucncur. Fidcicomroiflaria fub(ritutio 
non irahiturad dirc^ftam. ni(i vbi concurric ^uor It. 
bcrtatis.ctiam fi paj^anus nd haboit tcmpus llbi pro- 
nidcndidcdirc(^a(ub!licutione.i.ncccaim. $.fi. cum 
L(eq.(r.dc cc(lam.mtliJ. AnToninus.fUc fideicommid 
kbcrr.crgo fubfticucio dircc^a non dcbcc crahi cali ca- 
fu ad hdcicommiiTariam , quia coturariorum eadcm 
eft dif[X)(i[ioJ.fin.jf.fin.ff[dc icg. < .C^ccrum & harcra- 
Uo fummouccurcx co, quiaquando cadcm cft ratio , 
ninc contrariorum eadcmcft difpofitio, fccusiidi- 
ncrta (icracio,^lof fin.in L& (i conrra.ir.cud. iod intcc 
dircilam Sc ridcicomraidariam fubftitutioncm di- 
ncr(a cft racio, vcdcducam, crgodiucrfaadcltdifpo- 
liiio . Minordcducirun nam cum fiat fidcicommiila- 
rialubftitutiopcr vcrbaobliqua, nullo moilo fub il- 
lis vcrbtsobliquis, nccpropric, ncc impropricpotclt 
comprehendidirc<fta(ubftuutio, ficut fidcicommil^ 
laria fuK dirc<5ti. Sc ratio cft, quia fub co,quod cft mi- 
nus. non potcftconcincri id quoti cftplus.ctia impro- 
prie&largomodo. &perconfcqucnsdi(po(itio mi-r 
ntis contincns , diificilius trahitaraddifpolitioncm 
pluscontinctcin.quamccontra, Bar.inI.tutorcs.$.cu 
raror. i^de .tdmin.tut. fed (iibftitucio direda (c habec 
in plus, quam fidcicominilTaria, vt pcr Bar.in d.I.Ccn 
turio,i n opp.ad i.parcem , crgo facilius dircda ad fi- 
dcicommi(Jariam,qnimeconrra trahi dcbct. 

Nonomoucnturhicraiionc. (ivemm ellet, quod 
hxc('ublHcutiopoftpubcrtaccmin vim fidcicommif 
fi valcret, fcquererar, quod dircdla fub(Htutio , qwe 
eftindui^aad hircdem honorandum, arg. LfipupiU 
lus.ft.dcacquir.h9rcd.in ciusgrauamcn&oniurctor 
qaeretur.cumfidcicommiirum.h^redcmgraact.l.co 
lv.rrcdi.fcum fili;r. fficod. Icilconlcqucnseft faKiim- 
Licgatainiitilucr.trdcicg.j.&l.q«odfauorc. ft.dcie- 
gib. crgo falfum eft eriam antcccdcns, & ficquod ta- 
lis (ub'kitutiopoftpubcrtarcminvim fidcicommifti 
valcat.Hiiicrationi rcfpondctiir, qubd immo non rc- 
turqucturinciusgrauamen. &onus: nomcxcodici- 
tar hdcicommiftariafubftitiiriofilium graiiarc, qiiia 
dLmiiiuii cius patrimonium, adco vt ditbalius po- 
fteahrrcdcm inucniat. iuitrad.$.cum filix. fcd hoc 
o^(u hxc fidctcommiHacia fubftitutio aon minuc 
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rct.fcd augeret patrimonium hxredis , ergo fubftitu- 
lio dircda in grauamcn rctorqucri non dicitur. & 
quod hoc vcrum lit . probaiur: quia (i (ubftitucio di- 
reiflovalercr, hrrcspcrcius mortcm .imictcrct ha:- 
reilicitcm , quamatcftatorc confcquutusfuic, adeo 
vtlurc in hxrcdish.Trcditatcnon inucnirctur, quii 
eam propria auchoritatc (ubihtutus caperet.dlCcn- 
rurio . fcil (ivaicrcc in vim fidcioommim , non con(e- 
■quicur (ubfticutus intcijrara hxrediuccm, fcd quarta 
an ex Scnanifconfulco Trcbclliano remancre de- 
cc pcncs harrcdcra , toto tit.frad TrebcL (i crgo fub- 
(btucioiftain vim fiddcorainilli valct, nonoperatur 
aliquid hxrcdis gniuamcn , quia maitis cftet , (i dire- 
do vaicrct, vtdictum cft . &cx his tollitur ctiam iila 
ratio,qu6dca fcmpcr pr.v(umptio ("umi dcbct,per 
quom tcftator praefumicur. miaus hxrcdcin graiiare 
voluiirc.Lvnum cx f^imihx$.(ircm,&i.Titia.$.in vita. 
ff.de icg.i.cumllmilibus. 

Dccimo moucntur jpcr tcx.in Lgcncrahtcr.$. d 
quis fcruo pignorato . fV.de fidcicommillilibcrtat. vbi 
quodlibcrtasdircctodata tralutur ad fidcicommii- 
fam . ibi , fauorciibcrtatis ficri dicirur . crgo cxccpto 
cocafu nonobliquabiturdircdtadifpolitio.nccibi il- 
ludcftfauorcvltimx voiuncaiis:quiaii idcllct.fupcr- 
fluum fuiHccdicerc, quodillud aftcontra.difpolirio* 
ncmiuris communis fauorc libcrtatis. ncc ibiillud 
cft Fauorc particularis rclit^i , quia in prticularibus 
ctiaiu rclidis fauor hbcrtacis,& vlciinarum voluti» 
ratum dc pari proccdunt , tcx.(ing.in Lfccunda. C.d« 
imqux (ubmodo. 

Huic rcxtui fic indudlo rcfpondcmr, quod licet 
ibi dirciVadtlpofitioadfidcicommillariam crohatur 
fauorclibcccaus,non tamen pcr hocfcquitur, quin 
inalijs caiibus cx aliqua ratione fiiuihtcr dircifhiad 
fidcicommillariain non trahatur, vt cft inl.Scaruo- 
la. ff.ad TrcbcL (cd in cafu noftro adcft rationabihs 
rario in zquitate fundata: quia cum tcftator com- 
pcndioiamconccjicritfubftitutioncra pcr vcrbum, 
quaiidocunqucvcl pcr ahud limilc, pcr quod dcmon 
ftrauit lcmpcr vfquc ad mortem hxrcdis vcllc fub* 
ftitutioncm in dcfcclum conditionis iocum habcrc, 
& fubRituiumadinittciidum cllc, non iubita ratio- 
tieaditx, vcl non aditx hxredttatis, vcl pupiiiarisxta 
tis, vclpubcrtatis:fcquitur quod cum poft pupiila- 
xcm^tatcin dircQo (ubltitutio valcrcnopodit.quod 
rauorcvitim.Tvoluntati$cxiftente tdbtoris confcn- 
lii dc xquitatc (ubftincatur in vim fidcicommiftiex 
conlidcrationc lurilcanlulii iti d.l.SczuoIa. 

Vndccim6 & vltimo aii)$ orailTis mouencur pcc 
tex.in $.fin. Inftit.de papil.flibftitut. vbidiciturquod 
fiiio pubcri non potcft ("ubfticui in cum ca('um , vt li 
h.rrc$exticerii, & intra aliquod tcmpus dcceilcrit > 
alius ci fit harres, fcd folum cft fTcrmillum tcftatori,vi 
eum per fidcicommillijm obiigct. 

Huic textui rcfpondetur, & prim6: nam tcxtus 
dicitqtiodnon valet iuredircdio. non autcm ncgat 
quin iurc fidcicommiiri v.-iicrc non poftit . Scaiiido , 
ibidiciturquclidpubcri no poteftiiibftituiad cum fi- 
ncm, vt }X)fta]iquod tcmptisaiius (itci hxrcs.non au 
tcm dicitur non pollc fubftitui per vcrba dirciia,& q> 
tali calii obliquari non poflinr . & hoc vcrum clle pa- 
let cx codcm tcxcu dum dicit,fcd hoc folij pcrmiftiim 
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«ft.vtcnmpcr fiHdcommiirum ccQaror obligcralij 
haTcditarc m ciits , &c & lic conflar qiickl primo caiu 
tcliatorillam iublliciinoncm fccit, vr c)ircCl6 hxrcs 
cllcr.quoci ficri filio pubcri non poteft &con<i(lcran- 
<lo mcdullicus ilium tcxtum di(ftio,vr /i.cau fam fina- 
lcm dcnotat , vt in Lnaturalis . ff tlc pralcript.vcrb. 8c 
quoiiibi non nc^ctur quin pollic iurc fidcicommilTi 
valcrc conflar, quia inrubllicutionibus noncllmi- 
nor dcfcdtis kripturi , quam vcrborum.1.1. fprius . 
tl.de vulg. fcd li proprcc (cripturac dcrcchim non po- 
tclUubftitucio fttrc dircdo valcrc, trahinirad fidci- 
commi(Ium.d.l.!>c.ruola.f?.ad Trcbel.iia criam quan- 
do proptcr vcrborum dcfcdlum iurc dircdo n5 fub- 
ftinctur , dcbct faltcm in vim fidcit cimifli (ubftincri . 

Cum fupcrior igirur opinio ncc lcgc , ncc rarione 
probetur , cui commodc re(jxindcri non poilit : idco 
altcra cA opinio fupcriori contrnria , quud immo 
poft pubcrraccm valcat in vim fidctcnmmilli , lic^t 
icrttporc pupillarjsartarisin vimfublhtutionis pupil 
laris fubllincatur. quom opinioncm rcnent glof in 
$.fin.Inllit.dcpupiLloan.And.inclt patcr,dc ccflam. 
in 6. Cardin. & Anton. dc Dutr. qui lianc opmionctn 
Florentix dc fado obfcruari dicir.in c.Rainuriu$,ex- 
tra dc rcftam.Baid.in l.cx rribus.numcro ^.Cdcinof- 
ficteftam.Ang.in l.primxfTdch.Trcclinlhtucn. Alcx. 
numero (>6.Soc.iun.numcro 2i4.&Gaii.utla,numc. 
ro iSy.in d.l.Ccnturio.Salycxolum.7.vcr(ic.&ilVain 
partcm . l^cc.numcro 17. in princ.ScbaltSap.nume- 
to Ccrafinumero f^.&Cagnoi.numcro 190.111 
d.l.prccibus , Abb.&: Horian. numcro 1 1 . in d.c.Rai- 
nuttus.l^olir.in rra(it.fubllirar.in marcria compcn- 
dtolx.lkrrran.in oonl.7 j^.numero 6.iib.i.Signorot. 
dcl-lomod. in conf t07.num.50.Bero.inconf 1 13. 
numcro 8. iib. 1. &harccft communisopinio Cano- 
niilarum , fccundum Corn.in conlil. 5 07. numcro 4. 
volum.j. & fccundum Gahaiil. in d.l.Ccncurio, nu- 
nicro 191. & lu:cclla:quioropinio,&idcoabcain 
iudicani^o&conlulcncionon crtrcccdendum. &hac 
candcm opinioncm lcquitur Fcrnandus Vafquiusin 
tracl. dciucccli. progrcllij, lib. 1.$. i S.numcro^cT. 
quinumcro ic^.dicitquodhxc opinio cll .TquiilV- 
ina , & m.igis proxima , finittma , contiqua , & amica 
tdlatoris vuluntaii, & tam ipic lcqucrccur in iudi- 
cando & coniulcndo , & antcdii^ Doclores moucn- 
tur cx pluribus. 

Prim6pcrtcx.inc.Rainufius, extradcicnam. in« 
ducendoiiium cextuiniliisvcrbis, Adicdhrvcro im- 
puberi rcliquitcetta bona fua , adijciils vt Altcr(jcha,« 
&foboics quam gdlabar in vrcro,cidcm impubcri 
focccdcrcnt, li ablque libcris morcrctur.cxquibus 
vcrbisconl}ar,qu6dcrt fitda compcndiofaiubUitu- 
tio impubcri pcr vciba dtrccta , atm vcrbum , fuccc- 
do , rclacum ad impubcrcm , dirc^Hm imporrcc fub- 
Aicutioncm, Bal.inl.fin.C.dciacrofan.ccclc.&ramcn 
pod pubtercircm fubllinctur illa fubilicucio in vim fi- 
dcicommifli. & fi dicaturquod tbi fubllicucioconcc-' 
pcafuir pcr vcrbum , fucccdo , quod cft communc, 
cum tam dircif^am , quam fidcicommiliariam fubdi- 
nirioncm importct.l.non tamcn , in princ.ffldc fidei- 
commill." hbcrc. i.rcftitura . $. fin.cum Llcq. ff',ad Tre- 
bci.Bjrr.numero 5 i.&alij Do^torcscommuniccrin 
d.LCcncurio. Rcipoudctur, quod vcrbutn,fucccdo« 
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quando fimphcircr profcrrur, & non referruriktipef- 
liin.-im,dicitur communc: led quando rcfcrrur od 
pcrfonam, vt fncccxlat ci impubcri , ninc non dicitur 
communcfcd dircdlum,IkLin d.Lfin.fub num. i ydn 
vcriic.idcmdico. qucm fcquunrur Dccin d.i.prcci- 
bus , iub num. 1 7.& in conl! 57 1. iS: Miria.Soc.iun.ia 
confpj. num.ii. volum.j. fcdind.c.vcrbum, fuccoi 
do,ad pcrfonan^ rcfcrtur,vt ibi, cidcm impubcri luc-i 
ccdcrcnc . crgo dicitur vctbum dirc<^um ciutic, crga 
illafubihtucioibi vcrbtsdircdis, &non communi- 
bus conccpta fair. Ncc obftarli dixcris,quod vcr- 
Inim.linchbcris, dcraonilrat tcllatorcm habuillcc6- 
lidcracioncm pubcrucis cancum,&(ic'principaliccc 
prouidillc poll pubcrratcm, & pcr confcqucns pcr fi- 
dcicommillum, cuinalucr non poHcr.quia rcipon- 
dctur quod idcm in cafu noffro fignificarc vidctuc 
verbum,quanducanquc. Nccobllai ndicarar,qu6cl 
ibi funt vcrba l'onrificis,& li linc vcrba rcllatorts l'oiv 
tifcxnoncurauit vcrbum tn propria &lb-idafigni&- 
cationcaccipcrc:quia rcfpondctur,qu6d fidiligcnccr 
conlidcrcncur ccxcus vcrba , vciquc cric fatcndum ibi 
l'ontificcmi"cfcrrctcllacoris vcrba,&qu6dPontifcx 
nolucric in propria fignihcationc vcrba accipcrc clt 
hominisim.igmatio,&iiaintclligcrercxtum,cftpro- 
plictarc & tcxtui intcllcchim diutnatiuum tradcrc, 
quod non pcrmitcirar. Litcm vcniunt . ^.adapcanck. 
Cdcpctic.n.vrcd. 

Sccundo moucncur pcr tex in LScxnoia. ff.ad Tre- 
bcL Huictcxtuircfpondcnr Doclotes dupUciter: & 
prim6, quod ibi fubniiutio vcrbis cumunibus fadksi 
crar , ncnipepcr vcrbum, lublcituit , quod commun» 
elh idco nu mirum ii ad fidcicommilliim porrigitur . 
Hxc rcfponlio non cit vcra,quu dircdtis vcrbis ibi fa- 
cia prarlumirur rublbrutio: nam ii communibus vcr- 
bis fadla clict ff rido iurc ^'aluillcr, fed ibi (Irido iurc 
valcrcnondicimr,fcd cxxquiratc: ergononcommu 
nibus , lcd dircdis vcrbis fxCti prxfumitur . Ncc ob- 
ftat vcrbum, fubdituit, quia iiiud ibi non cA tcflaco- 
ris fubfiitucntis, fcd lurifconiulti fiidhim rcfcrcntis . 
SccundoDottorcs rcfpondcnt, quod cx coibidirc- 
cbi lublliratio ad iidcicommillum porrigitur.quia 
nullo vnquam tcmporc potuit iurc dircdo valcrc, 
cumincodicillisdirccl6 hxrcdicas dari, vd dirc^lo 
fubditui non poflit . $. in cochcilUs , Inffit. dc codiciL 
(cd fccus dl in cafu nollro, quia intra pubcrtatcm 
iurc dirciiko valuit. 

HancfolutionemPoiitusvidctur rcprobare, tum 
quiaconrraiium poriusdlctdiccndum, cum faciiius 
idquodahquado valuitlublbncatur, quimid, quod 
nullovnquamtcmporcpotuitvaicrc, arg. Lpatrefu-> 
rioi'o.ff.dchis,qui iuntiui, vcialie.iur. tumctiaquia 
hoc viderurcilccotra cex. in d.Lvcrbis ciuilibus. nam 
ca fubllicuiio ibi nullo vnquam ccpore pocuic valcrc, 
cum pubcri faCii fiicrit.vt probatur cx co.quod qiia- 
i i tas i unita vcrbo , fccu nd u m tcmpus vcrbi i n tclligi- 
cur. Lin dcli(ftis . $.ii cxcrancus , cum vulg. ffidc noxaL 
adio. fcd hxcquahcas poil: 1 ^.annum, iunt^la eil vcr- 
bo, ficri : crgo tcmporc, quofubHicutio fiiC^bafuitiii- 
le 1 4. annum cxcccicbat. Illis confidcrationibus re- 
ipondccur: namprima nonobllar, quia ilb procc- 
ditcxco,quiahabctur coniidcratiu ad caufam cfH- 
cicn(cm,vc clt c61cnlus,quu dl cauia ciiicicns mairi-i 
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monif; &i(Ico marrimonium ancc furorcm contra- 
d:um, cucnicntc furorc fuhflinccur . quod (ccus cft.fi 
in furorc fiat:qui.ic-jm dcfidarconfcnfas,dcficit ma 
trimonium. Scdincalu nollroaliudcll,quiain tcr- 
minix d.i.Sc^uola, non dcficit con(cn(us:quia cum 
idlator volunraccm fiiam adimplcrc volucnt, prxlu- 
nnitar tcllarorcm voluillccius voluntatcm omni me- 
liorimodofcruari dcbcrc&idco cum non valcatvt 
ago, dc bcnignitate valct , vt valcrcpotcfl , quod non 
proccdic m terminis notba: qiLriiionis: quia cum 
liiavolunras valcat ficvalcrc poiIic,vt vult tcllacor, 
cclLic ratio illa, quod fubllincatur omni mdiori mo- 
«lofiltcm dc bcni^tuute, cuni dc ri-j^orc iubiUnca- 
rar.&cxilta conitdcrationcrcmoucturconlidcracio 
fnndataindifpoiuio.-icd.l.pacrcfuriofo. Ncc obftac 
lccunda pondcraiio fada in vcrbis . d.l.in vcrbis ciui- 
libus, quia illavcrba poiIiintintcl!ii;i cciam quando 
/itfubibmtioimpubcrii&licilli, qui i^annumnon 
cxccflTir, quod cil quando fubftitutio lioc modo con- 
cipinir,fifiliusmcus milii lurrcs crit 6c intra dcci- 
mnmquinrnm vel vijrciimjmquincum annum dc- 
ccllcnr , lubllituo ci Tuium : nam in hoccafu fubfli- 
rutiofic vltra dccimumquartum annum, Sc tamcn 
dicicur fada ctiain impuberi , & hoc voliiitconlidc- 
rarcillcccxtus , quo raodoconlidcrand-j illaqualitas 
poftdcciiniimquartum annum iunchi vcrbo, ficri, 
vtrunquctcmpus rcfpicic. licccanccdictrrcplicacio- 
ncs cncrucnc Politi c6lidcrationcs,camcn dii^a I.Sc^ 
uola,pro hacopinione vidctur.iudicio mco.rauhum 
ftringcrc : coliderando camcn tcftatoris vuluntarem , 
<juxcxillis verbis, quanducunqucfihus mcus dccel- 
lcric, coiligicur, qu6d volueric cam fubfhcucionem 
valcrcramantcpiibcrtacem, qiiimpoft : nam virtus 
& propricus illorum vcrborum , vtrunq; (cmptis rc- 
(ptcir. crgocumpoftpubertatem iurcdirecV»fub!H- 
nerinon polTic.in vimfideicum:nilTi .debciiignitatc 
dcbctfublbncri.ad hoc vccius voIunt.as feruetur.qii^ 
in vhirais voluntacibus omnino cil infpicieada, & 
vcrbanoafunchabcndaincoiilidrrationw*.Lj. C.dc 
liber. prxter. I.parcr Scuerinam. <|.conditionum vcr- 
ba; Cdca}ndit.d>.'dcmonft.&l.quoniam indignum . 
Odc tcflam cum liroiLb. nam (i a principio , vc tcfta- 
lOrisN^oIantasfublhncaturdebenignitaccai^las, fi no 
valcc vtago,valcc vc valcrcpotcft.d.l.Scfuoia . cadem 
rationcpropcer rcftacoris volucaccm,lubliftcncc,poft 
pubcrcaccm compcndiula iubfticucio , li no valec iure 
(iircch>,&c lic vt ago.dcbet dc benigniratc valcrc vt po 
tcft.cum dcfcchis non fit in voluntatc, fcd in vcrbisi 
& fic iii forma , quo in cafii aclus li non valcr , vt ago> 
x^alct. vt valcrcputcft.l.an inutilis.(Kdcacceptilar. 

Moucntur ccrtio pcr ccx.in d.l.prcjibus.in fincvbi 
vidcturcexcusin ccrminis. HuictcTttuiDoclorcspIu- 
ribusmodis rc(pondcnt:&prim6,qu6dfit fpcciale 
fauore matris.verum hi"c rcfponlio non cft tuta, pro- 
U(di.\i iu priniaquarftionefcxti clTcttus. Sccund6 re- 
(poiidcnc, quodibi compendiufa non dircctis, fed 
communibus vccbis conccpta fuit, qa.T rcfponfio 
noa jcII vcra. prout fupra in alia conclulionc dixi.Tcr- 
tibre^ndent, qu6aibi poft pubcrtatem , nu in vim 
fidcicommilli . (cd fauorc mihti;> iure dircc^o fubfti- 
necur, 8c hanc rc(ponlioncm cgo in pcimaquxihonc 
vUuni cffcCtus cumprobaui . 
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Moucncurquarto. Vnaliibihtutioadaliam crahi- 
tur quaiidoquc , etiam (i vcrba rcpugnent . I.iam hoc 
iurc.ft.eod.&I.fin. Cdchired.in(htiicn.ergo incala 
nollrodircclafuhfticucin trahicuradobliquam.Con 
iirmacur hrc racio. n un quando voliintas reftaroris 
apparct , iSi alttcr (ubllincri non potcft : tunc non foi 
lum vnafubftitutioadalum trahitur, fed verbadc^ 
bencomnipeiori inudoimpropnari.l.inconditioni- 
bus.ft.dccondic.&dcmonftrac. fcd in cafu noftro ap^ 
parcc dc teftatoris volunrarr, qui^d cam poft puberra.^ 
lcm valcrc volucrit» &diretlo liibftiiicrinon poccft; 
J.cxtranco . Inftic.de piipiL crgo vcrba cius criam im« 
propriandoadfidcicummiftum rrahi dt.baic. Haic 
ratiuni icacorroboratx rcfpondernr, qund ^'uigaris 
trahirur ad pupillarcm &: iic ccontra , quia fadlis 
eft tranfitus dc vna ad ali.iin : nam cum patcr 8c filius 
vnaeademquc ncrfuna ccnft-antur. Lfin. C. dc imp. 
idcoqui prouidccvni, facilefingirur3ca!ccri proui.* 
dtllc.aclccuscft in calii nollro, quiaprojifiodiredhi 
traheretur ad fidcicommilliim , &licadgrauamcn, 
cnnira vcrba tcftatoris: nam de vna prouifionead 
aliam fauor.ibiIcm l>enc fittranlitus,vtcftinLpatef 
Scucrinam fconditionum. ftldcconditio.&demon- 
ftratio. vbidctutelaad oiram fit cranfitus . fed non 
dc fauorabiii prouilione, fit tranfitus ad prouifio- 
ncm, onus &graiinmen concincntcm. Nec oblUt 
corroboratio.quia maior propofirioprocedit, quan- 
dotcftator difponitdcrcbus fuis: fircus quandodi- 
(ponitdcbonisfachs altcrius, vccft in cafi noftro»; 
cum proptcr aditioncm hxrcditatis bona (int finfla 
harrcdis . Iftx rcfponlioncs mihi non placenr. nam li- 
cctfiuriliortranlims fitdevulgariad pupillarc,& fic 
ccontra: taincnporcft & dcbcc cllc cciam tranfirui 
dc dircchi fublhciitionc ad obliquam , quandu eo 
temporc, ad qucm trahicur ceftacoris voluntas , iure 
dirctih) non poceft fublhneri fubfticucio : nam cunc 
cumadfitccilatoris voluntas , vtaclus fubftineatur, 
fubihncridebct oirtni meliori modu,& cum dcfe- 
<ftus non licin confenfu,(cd in verbis, &licin forma, 
li non valec vc ago , v.Ucc vc valere poceft . d.Lan inuri- 
hs. &idcodcbcnigniracc,cumnon valcacin vim di- 
tc&x fubftitunonis , valcrc dcbct in vim fidcicum- 
miiri.d.LScxuoIa.& mcluts & fauorabUiusefthar- 
xcdi vt in vim fidcicommilTi fubftincacur, qtiam nul- 
lo modo. vc vctificaui (upra in nono Aindamcnco 
primz opinionis . (cd in ca(u noftro teftatoris volun- 
tas trahitur ciiam polt pubertatcm , quia illa vcrba 
compcndiola: (ubftitutionis, quandocunque dccef^ 
fcrit, dcmon(tranc voluntatcm tcftatoris fuillc, vt 
aon(oiuminfrapubcrratcm,(cd etiam poft puber- 
tatem primo nominato morientc, fubftimtusadmit- 
tatur.LCcnturio. fi.dc vuIg.&dkiaLprccibus, &di- 
^ocap. Rainutius. ergo voluntas tcftatoris fubfti- 
neridcbct in vim fidcicommini , cum lurc dircclo 
fubftincri non pofljt . Ncc ad rcm pertincc quod 
vc4>a dircAa non (bieant irahi ad fidcicommifl 
fuin : quia vcrbum , (impiicircr , prolacum dccla- 
ratur rationcadiundi . dicta Lpater Scucnnam , vn- 
deillud vcrbum,(idecc(l«:rit qy.indocunquc hircs 
ello, hunchabcnc fcniiim.vc di-ccdcnte fiiioinpu- 
pillaci .Tcate,(ubftirutusex pupillankarcs fiat: five- 
lopoftpuberutera dcccdat, tunc ex fidcicommiiro 
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harresfiat. Ncc chdu quud fidncommiilarius vni- 
ucrl non vidcatur Ivrrcs propric.fcd ioco hxrcdis 
hitcatur, &fic/ithj'rcsimproprit-: cjuiain hacma» 
icriavcrbaimpropriantur, vrvolunros tcllaxorisicr» 
uctur.Lcx fat.^o,in princ.ff.ad Trtbcl.&: d.l.patcr Scae 
rinam.$.j.ff.dccondit.(S>:dcmonft.iinmo vcrbum,ha:- 
rescllo iCtiam polladit.-im harrcditaicm dc iurcgcn- 
tium vcriScari potcf^,hcrt no dc lurcouih: nam nx- 
rcs ranqium dominus potdl dcllncrc cllc dominus, 
|ircilu.Tduminiuni ahcnct, & ilhid in aliumrranl' 
fcratyvt toto tit.fr.dcdonarjtcm &: potcll {{ominium 
ad tcmpus transfcrri , vr pofl tcmpus ad dominiuni 
rccurrat.l.fi.C.dclci;at.vbi notanir . Nccobftat quod 
proptcraditioncm bonalint fadta hxrcdis, quia noa 
pcrliocfcquiturquin tcftatoris voltintas non litfcr* 
iiandaomni mcltori modo: nam (i antcdii^a ratio 
prxiialerct,nequcpcrfidcicommil!iuTi fubllitui pol- 
Jetpolladitani Iu;rcditircm,«juodramcn ftlfumcfl» 
toto tit.adTrcbcI.immo ncquc potlct, nec pupillari- 
tcr, nccncmplaritcralicui fubllirtii, cum yoii 
tam h.Trcdiiatcm locum habcant. & hinc cit quod i 
Dodloribusdiclum cll, qiiM ill.r (ublliiurinncs funt 
introducbrcontra rigorcm luris , fauorc vltimaruirt 
voluntatum , vt in 1. 1 . dc vulg. & pnpil. «S; ramcn 3£ 
pupillaris&cxcmplaris fublhrunoHcii potcll, crgb 
antcdiAaconlidcratio nullius c(i momc-uri . 

\Ioucnturquint6 & vltim^ alijsomillis, pcr tcx^ 
in l.cx fado, in princfflad Trcbcl. & per tcx.in l.vr fi« 
liusfaniil.$.vt quis h.rrcdcm.ttldclcg.j. 

His lcj;ibus rcfpondctur,qu6d ibi vci bii diretluin 
dirigiturad inHitutum.quoincafulubctur proobli 
quo,criam li lit vcibum , hxrcs, «luinmodoad hiTc- 
dcm dirigatur: nam conimunis ell conclulio qu6<i 
qiundo vcrba cxequuriua conccpta funt in pcriona 
hxrcdi$inftituti,vidcliccr,Dct,Afll2ntr,R^ddar,Rc- 
ilituat , & Hircdtm faciat : tunc talia vcrba omnino 
rcputantur obliqua . & ratio cll , quia tcHator vult vt 
altcriactat , nonautcmiplcfiicit.ita diaint Arcr in 
d.ji.cxtianco , num. j. Uald. in I fin. num. 1 4. C. dc fa« 
crolancccclcf I^arr. numc.44. Galiaiila • niimc. ^-09. 
^'Ripa,n^m. iSj.ind.l.CcnturiOj&cll dc mcnri 
^lull.i'& Alcxan. iii d.Lc.v fa(tlo, inprinc. niimcro r. 
<)uodalitcrcft,fi vcrbum dircdhim ablblutc proii> 
ratur,prout nos loquimur: nam tunc in fcnlu di. 
icclo intclltgi dcbct. 

£xprardi<itisapparctqu6dh.Tcfecunda opinio ell 
in3gi.svcra, &l(rcundum Corncum in d.confil.joy. 
num.4.volum.i. apudCanonilbsclhnaqis commu* 
nis opinio : & cum lit magis aqua.ab ca in iudicando 
£i confulcndo non dili:cd<;r(.m,& qui iudicat pro 
iAaopinionc,non rcncturin lyndirani: quiaquotics 
communis opinio aon habetcaluni lc2;is pro Ce , pot- 
lumusabcain iudicindo rcccdi-rc, Ant.dc Oiitr.in 
c. luanos, colum.i.dcvlur. laf in l.ilLim, numcro 9. 
C.decollar.And.5icuLincunf io.colum.vIt.lib.2.Go 
mcl.aliosalIcgan$in$.item (iquis poHulantc, c^.ti. 
circafincm, Inllit.dcacho. 
4 Rctcnra tamcn priori opinionc, f ca hmirarur pla 
ribus modis:dL' primo,^ r prardida commrtnis opinio 
non proccdar.vbi fccundum xquitatCTn dccidi dcbo 
rcf,iradicunt in d.l.prcabus, Corn.colum.S.Dccco- 
Jum.p.& nonnuUi alij c.v rcccntioribus, Abh.in c.Rai 
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nutiuj, octrade tcftam. Aret.GaliaQl3 , numcro i8 j. 
& Rip, num.77.in d.LCcntnrio.qui moucnrur arg. 
d.I.Sccuola . tHad 'I rcbcl. Et hinc fccundum Dcnn m 
ind.l prccibu$,inh:rtur,qii6tlcum in ciiriaDclphi- 
nalicaufxfccundtim Tquirafcm decidantur ,vtiquc 
ibi ha-ccompcndiofalubllitutioad fidcicommilluiTi 
poll pubcrta:cm porrigcrcrur. Et hinc ctiam eil • 
quod cuin in caula mercatonitn ex bono & xquo 
proccdarur , Darr.in Lfidciullbr. i.au.xdam. tTmand. 
compcndiofa fubllitutio poll pubertJtcm ad fidci- 
commillumporrigcrur, vt loanncs aMontcfpcrcUo 
ind.l.prccibus, rradir.qucm rcferunr & lcquunmr 
ibi Doi^lorcs . Vcrum in huc cafu Curt. iun.ibi co- 
lom. 10. dicit, quod in caulii mcrcatorum rcmilla; 
funt tantum fubtilitatcs , qu.T rcfpiciunt ordtncin 
proccdcndi,non autcm ilibtilitatcs , qu.T merira cau- 
lar concernunt, Barr. in d. $. qunlam . & idco, cum 
qnod ("ubrtiratio comjTcndiofa poll ptiberratcm ad 
fidcicommilliim porrigatur, mcrita cau(x conccr- 
nar,diccndume(l, qu6d lucconclulioincuriamcr- 
catofum non proccdar . tt hinc ctiam infcrtur,qu6fl 
liinrcfcripiocatilxcommilliiriohieritappofiia clau 
iiila , quod iiidcx dcxquiratcproccd.it , & lccundum 
a"quitarcrodccidar,vtiqiicd(rbctiiidicarc, liancfub- 
flitutioncmpoll pubcrtaicm in vim fidcicommitfi 
valcrc , Ripa in d.LCcnturio , numcro 77. in finc . cx 
qiio tu , qni cs ira fublHtatiis, coUigc notabilcm cau- 
tcLim , vt fidcicommillum confcqiuris , procurcs , vt 
dclcgcturtibi ludcxaitipcriore cum di<^aclaufuLi, 
qni lianc caufam cognolcct. 

iccundo limitaior, t vi pr^(^ opinio procedar». 
quando tcltator vcrba (ubftitutionis dircdla dircxic 
inpcribnampupilli,vtqiiandocun<jucdccclIcrir,Ti- 
tiusfihomcofith.rtcs: fcnisvcrbli limplicitcr pro- 
fcratur,vtqu3nducunqucdcccircrit,(ithxrcsTiHus, 
vcl lir miiu luercsTirius : quiai(h)cafu compcndiofa 
ftibilitutiopofi pubcrtatcmad fidcicommillum poc 
riectnr. ita rcnct IL-iId. in d.l.ptcdbus, numcro 3 y. 
qui. m ibi lcquitur l'.iu.dc Caftro , colum.Ci. in princ. 
randcmopinioncm liK^uuntnrCardin.in dx.Rainu- 
tius , Orian.nn. 10. Ripa, nu.7 i.&CagnoLnu.xi i. 
^uidicit communcm ind.LCcnturio. 
L. .Conrra hanc Baldi opinionem tenent ind.Lpre« 
cibus, 5alvcct.coIum.7.Caccialiip.in7.conclufionc, 
Fulgofnumcro 1 i.in finc.Curt.numcro j^.&Scba- 
flian.Sap.numcro -7 4.& in d.LC cnturio.candem opi- 
nioncm tcncnt Aiirx.numcro <>6JaiInumero jSjnfi- 
nc,& Alciat.numcro 6i. 

Hxcfecnnda opinio profi:<5t6 vcrior cft, fi c6is 
opiuiocft vera.qu.T probamr pcrtcx. in l.liitatcrt- 
pcnm. $.quod filiu. fl.dc bonorum polIctLlccundum 
tabul.pcr qucm rcxtum confiinditur hmitatio,quan- 
tumadvcfbum,mihi. Nccobllat li dixcrisqnod 'ftc 
tcxnisloquitur inpupillari, pcrqtiam cu fuccedatur 
vtriquc,vnuin non cxcludit.ihiid: quiaproutibicol- 
hgitur.quod vcrbum,mihi,in fublhturioncadicdVii , 
nonalccrjt naturam fublhiutionis. i^' raiioclt, quia 
nonrcptignatoidinari.i'natur.Tillius fublhrutionis. 
ita in calu nollro vcrbum , mihi , adicctum compen- 
diola',nonaltcrabicnaturam illius, proutcttcompcn 
dio2ii.i.pruiit pcr ca (ucLcditurj^iipillo vno cafu,&rc» 
ftaturi altcro cal'u.Cunfirmarur hxc riiiio, na relhito* 

ri 
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ti facceditur ctiam per vulgarcm , qiix potcft locum 
habcrcetiam poll pubcrtatcm, lccundum comnni- 
nem opinionem.dc qita ^icr DoC^tores in l.j.fr.dc vulj». 
& pupil. vndc- vcrbum,mdu,potuit tcAator cxprimc- 
rcproptcrcalum non adito: harrcditatis. 

Itcm probatur iiU locund.i opinio pcr tcx. ind.c. 
Rainutius.vbi vcrbarclataiunt ad filium,& tamcn 
poft pubcrtatcm lubfVitutio porrij»itur adfidcicom- 
inilliim . & pcr hunc tcxtum confunditur conclulio , 
pcr quam d iccbat u r quod vc r b u m, ci , vcl aliud ad pu 
pillum rclatum , facu magis vcram dlc Bartoli dcci- 
ljoncm,qu3malia$clIct. Nccdicaturibi cilc vcrba 
Pontificis, quiaibiPontircxrcfcrc tcilatoris vcrba, 
<]ux conclulio probatur ctiam in Lcuni filio, & iti 
Lqui hbcris . i.nxc verba . tf. de vulg. & pupil. iunda 
communiDodorumfcntetia,dequam l.;.AIdcvulg. 
& pupiL& in d.Lprecibu5,qii;t habcr,qu6d illa fubfli- 
tutio^quifquis mihi hxrcscrit.ritfilio mcoimpuberi 
li.Trcs.ica ooniineat vulgarem expreilam , licut pupd. 
Iarem,& lic vtranquc vcrbis gencralibus . 
€ Tcrtiolimitatur, tvtprocedatcommunisconclu 
iio , quando rubllitutio e(t fada vcrbis ciuilibus dirc- 
6Hs.dXverbisciuilibus.fccusvcr6n cftfacia %'crbi$ 
«Itreifiis non duilibus, vt moriatur , liicccdat, & limi- 
libus , ita dixit fiarc. ind.l.Ccntuno,CDium. ;.&ibi 
Arct.numcroS. Galiaula numcro lo i.&Ripa, nu- 
mcro 7 1 . & fuit coniidcraiio Niculai dc Mattarcl. vc 
Baldusaic,numero4).ind.I.prccibus, & ibi Ange. 
candcm opiniunem fequitur,numcro lo. idcm ic- 
nentBald.inI.fi iinc, numcro i.CadTicbcLAnton. 
<lc But.& Anchar.in iLc.Rainutius.Arccin conL ifj. 
pcriculum cft, colum. 8. & Pau. dc Caltro in con- 
lil.1 p.numcro i.lib.t. 

Contrariamopinionem tenenc in d.Lprecibus,Sa- 
JvccLnumcro7. Caccialup. numcro 44. cum fcquen. 
Curt.iun.coIum.i i . circa incd. & Cignol.num. 105;. 
& Imola ind.LCenturio, &ibi Alcxan.numcro 3 5. 
GaIiaula,numcro ; 2,. &Soc.iun.numcro74. Alcxan. 
in dJ.vcrbisciuihbus.numcro x. Card.in d.cRainu- 
tius.CoraLin l.fi tcilaraento.numero 14. Cdeimpu- 
bcr.&ali;sfubititut. Politus in(iiotra<fl.Kuinmatc- 
ria compcndiolx , & Fcrnandas Valquius in tracLdc 
fltccelLprogreilii, lib. i. $. 1 8. numcro77. vbi dicic 
hancBartoLdi^Uniflioncmancmine rcccptam clle, 
&iurcnon prubari. &ideocumiurc nonprobctur, 
<lexa nullam cHc habendam confideracioncm.$.con- 
fidcrcmus , Auch.de trien.& fcmiC & tanto magis di- 
&am diltindioncm rcprobant, quiadicunt cllc qua- 
dam perniciofam rubttlitatcm , concra L quoniam 
indignum.C.dc tcllam. 
7 Quarto notatur & notabilicer, f vt non procedac 
prardi<^communis opinio, quando in ceuamcnco 
elTcc appolita daufula codicillaris, de qua latc per 
fi.irt.in Lpriina . li.dc lurccodiciL tunccnim poftpu- 
bcrtatcm viccfideicommidi valcbit fubditutio iila. 
Verum provcritatchuius limiiationisduocxmcntc 
Doclorum lunt conlidcrandi cafus . 

Primus quorum cll , quando claufula codicilbris 
ita cft conccpta , vtfuturumctiamtcmpus rclpiciat, 
hocfcilicetmodo: &finonvaIct, vcl valcbit lurc tc- 
ftamcnri, &c.&in hoccafuomiiladifputationccon- 
dudendumeil, coiopendiolain fubHitutioncm vet- 
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bis dircdhs impuberi fad^im poft pubcrtacem ex hac 
codicillariclaufula invira fideicommilTi fubltineri. 
quam opinioiicmrcncnrPaii. deCallro, numcro 
Alexan.numerot>(>.lmola,numero i4.CIaud.de Sei^ 
fcLnumcro i6. Lanfranc.de Oriano,numcro lo. Al- 
ctac.numcro 67. Ciliaula, numcro 294. &Ripa, nu- 
mcro7<>.ind.LCentuno.Fulgo(lDumero i j. Ange. 
numcro i o.Pau.deCaftro.numcro i §. Arct.num.d. 
lai.nutncro 1 1. Dccnumcro 17.Cacc1aIup.num.j1. 
& 53.Sebaftian.Sap.numcro6}.Curt.numcro ;4.& 
Cagnol.numcro 1 97.in d.Lprccibu5.Bald.numero 2. 
Ang.num. i .Imola,num. 5. Alcx.num.i. Pau.dc Call. 
num. i .& laf num. i { .in d.Lverbis ciuiltbus. Imola ia 
d.c.Rainutiu$, num. 1 8 1 . & ibi GuUcl.dc Bcncdid.ia 
tra(il.compendL num.? j. Francus in cap. li patcr, co- 
lam. 3 9. de teflam.in 6. & Maihclii.fingul. 1 40.indp. 
nota mirabilcm . & h.rc d\ communis opinio , quau 
confulcndo fcquuti func AIex.in conf.S i. numcro i. 
Ub.z.in conH^o. lib. ) . & in conCto t . num. 1 8. lib.^. 
Fulgofin conf 44. Pct.de Anch.in conf z^.non lcrua 
toordinc, infccundo dubio. Pau. dc Callroincotw 
ril.xoo.num. i Jib.|.Dcc.in conL^j i .num.p.Bcrtraiw 
in conf. 3^7. num. 6. lib. x. Aymon Crauctta in con- 
iil xx.num.8.PariCinconf 9}. num.i i.lib.x.Corn. 
inconC44.num.6iib.3.Socijnconf77.num.x. &iti 
conl' 1 44.numcro i. volum.;. & in conf i x. niim. 1 6. 
lib.3. loarudcNcuizan.inconf jj.numcro i i.Curr. 
iun.in conf ^S.fub num.ti. in verficcxalio cdam fun-* 
damento,& in conf 1 3 9. .Maria.Soc.iun.in conf 1 80. 
num. ; x. voL i.&GuidoPapxindcciL 51 j.num.i. 
^i Do^rcsmouenturcxduobus. 

Primo pcr tex. in Lfi fratcr . C. de fidcicommilT & 
iidixcris, quod illctextus loquitur,quandovcrba fi- 
<leicommiilie.YprelIafunt,quodnon cA incafu no- 
ftro . Rcfpondcturquodcum in tcftamcnto litappo- 
iicaclauiulacudicillaris, fidcicommillt vcrbadicun. 
tur appoiita , iuxta Lfin. Cde codiciL & fi denuo dix^- 
ris , quud claufula coilicillaris tcndit tanium ad hoc, 
quod li tellamentum non valcbit iurc tc/Tamcnti, va- 
leat cunciurccodiciIlorum,&(ic claufula iilarc/pi- 
cic tcllamcnti N^aliditatcm. fcd in cafu noftro lic^ 
fublhcutioexpirctpoll pubcrtaccm,nonpcr hoctc- 
ftamentura inu.-ilidum fit: crgo cum tcftamcntum 
iurcvalidumlit, clatifula ipla cflcdum non opcra- 
tur, iuxta tex.in d.Lfin. Rclpondctur, quodclaufula 
codicilbris habetinfe implicita illa verba,/! tcfla- 
mentum , &omnia ac lingula in eo contenta non ^-a- 
lcbunt,&c. & idco illa verba.fi non valcbit iurc tclla- 
mcnti , rcfoluuntur , ideft catenus, quatenus non va> 
lebit. & iic pro ca partc , & pro eo temporc , quo non 
valcbit.fcjundum Bart.in I.prima.qu.x-ll.^.dciurcco 
<licil.& in LStichus , qui mcus erit. ^dc legar.primo , 
&ibiAIcxan.& tr.idit Ripa in LLucius,fub numc- 
ro 44. H. cudcm . qua dc rc cum poll pubcrtatcm ifta 
fubrtitutio dirctflo valcrc non podit, in vim fidei- 
commifTi fubllinctur. 

Sccundomouentur. Codicillarisclaufulain tcfta- 
mentoappofitaoperatur, vrtcftamentum illud vice 
codicilloru fiat, Bart.&aIijinl.).fl.dciuiccodidLfcd 
fubllitutio dircdis vcrbis in codicillis fada invim ' 
fidcicommini ex bcnignit3tcliibftinctur.l.Sc(UoLLifI 
adTrcbcL ergo ditcdtis wctbis fiidlain tcllamcto.vbi 
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incfl cl.iurula codiciliaris.compcndiola fubditudo 
in vim Hdiicomniini valct. 

Harc opinio cft' vcrifllma , & cum ca in iutlicando 
&conrulcndo cft pcrtranlt.undum , licct Maria. ioc. 
iiin in conL i j S.nuni.8.1ib.i.contrarium rcncat, cu> 
ios authoricas in calu iAo non cfl lubcnda in confide 
rationc . Ncc obllanc rationcs.qux adduci poflcnc ia 
fauorcm didi Mariani Socini iunioris. 

Primo non obllat dum diccbarut , quod vbi com« 
pcndiofii fubftitutio vcrbis dircttiy conccpta potuit 
aliquotcmporc valcrcdircdo, nunquam rraliiturad 
tidcicoromiHum, communis opinio cft Dodorinn 
in d.l.vcibisduiiibus. Scd lirclubnimtiocum lit fa- 
Ha impubcri , tcmporc pupillaris a-tatis dircclo valc- 
repotuic,vtind l.Ccnturio, ^ind.l.prcabus . crgo 
«iiidcicommillum porrigi nondcbcr.quia rciiwn- 
dctor, qiiod illacommunisopmiop roccdit&loquix 
tur, quandoin rcihmcnioclaufulacQdicilbrisappo- 
iita non cllcttnos vcr&loquimur, qiiandu cfl appofi- 
u, cxcuiusdaurdxapponiione, vidctnr icnatorcm 
voluiiTc,vcca, quxdircclu valcrcnonpodunt, adfi- 
dcicommillumporrigantur, arg.d.l.ScxDola,&no> 
tjtur in d.i.j.dc iurccodicii. 

S ' Nccobdat fccundodum diccbatur,tquodclaii4 
fula codidllaris in tcliamcnris cx Hvlo nocariorum 
apponi lulct, vCTultBarcin l.j. in tf.q. in iinc.tF.dciu- 
tr codiciL qucm icquuntur liarlvit.ia conC^a. coLS. 
volum.j-in conll^S. & in conn 5 8. volum.j. &in con- 
lil.t6. &(:o.volum. j.&in conll 9. volum.4. 

Aln:.in conf. j i.numcro i7.voium.4.Calcan.in con^ 
iil.iy.colum.antcpcnul. Sod.inconli<;}.colum.<>.vo« 
lum.4.Ioan.Anton.Alo:.in conf. 111. Bcrtran.m con- 
fiL I o.volum.j.& in conrio6.cod.volum.j.colum.(i(i. 
Pan I. in conf. 1 5;. volum. ; . Marian. Soci. i u n. in con- 
iiLi i(;.colum.3.voium.a.Ruin.in conllyS. volum.j. 
TiraqucLdc coniKr.in } i.limicarione, num. 1 2. 66 
Curt.iun.inconi'ioi. num.r i. vbiallcTirhancBar- 
toiiopinioncmcummunircrapprubari, <?<: idco iiihil 
operacur,iuxtadoctrinam Aobat.inc.cum contin^ 
gat, inTerilcnouuscafiis, cxtra dc iurrnir. quiarc< 

p ipondctur duplidrcr, & prim6, tqu6d immo ilit 
claufula codiciilaris ccnfctur appolira cx mccntionc 
tellatoris , «c quo apponi conliicuit, Imolain l.filia 
pr.TCctito.Hidciniuiio,rupto, &:irritotcllam.Barbit. 
in cquoti ad translacioncm, dcoiH.lcg. Dccin Lfcm- 

[icrin ftipuLuionibus.ffdcrcg.iur. &inc.cum M.co- 
um. ; .CMra dc conftituc. & Ilipa in d lCcnturio, nu» 
m&S 3 . candcm opinioncm coniulcndo fcquutt {bnr. 
Parbat.in conf 6. colum.hn. & in conC (4, coium.pe< 
nul.volum.3 . AlcxJn conf. i ^iJiib num. i o.vol.i. ia 
conf j.num.ii.volum.5.&inconn53.num.io.& 1 1. 
volum. 7. Dcc. in conf. 490. num. i o. vbi didt quod 
Bartolus communi tcr rcproba tur.Corn.in conf 1 9 p 
colum.lin.volum.j. inconLi 58. colum.fin.voliuu.2. 
inconf I f o. colum.i.&inconf ii j.colum.lin. vo.< 
lum.;.Ruin.inconl.i j.colam.fin.volum.i. Cur.fcn. 
in conf 5 o. & Curr.iun.in autli.cxcaufa , numcro 74. 
Cde libcr.prxccriLvbi didc hanc clle raagis conw 
muncm opinioncm. 
jo Sccundo rcfpondccur, tdaco&noconcclTbquM 
opinioBarrolilitvxra: nam lunc cbufula codicilla- 
xts, velaliaqiuccxft^io ootariorum foict apponi w 
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inftrumentis nihil opcratur , quandofnmusin ijsca- 
iibus, inquibusvcrilimihccr no prouidiUct tcftator, 
vc quotl tcliamcntum ruptum natiuitarc pnftiiumi 
ignorantcrprxccriticxclaufuIacodiciILirilubftinc*» 
rur, quia non cft verilimilcqucxi dchoccnguaucrit 
tcftacor^quiaingcncrah fcrmonc non comprehcn- 
dicur, argum.Lobligationcgcncrah.ft.dc jiijnor. cr*i 
dunc Ripaind.l.Cencurio, nu.84.&ibiGaiiauIa cx 
mcntcTiraquclli in tract dc conftiiuc. polL limita- 
tionc j I .niim. 1 4. & Curr.iun.in d.auch.cx caula, nu- 
mcro74. Iivcr6lumus inijscalibus, fcuinijsnulli^ 
tatibus,contra quas vcrifimiUtcr prouidillcc ccftatoi* 
li cogitallirt dc ci s in fpcdc.tunc vtiqucopcratur clitt 
lulacodicillarisvt volcat tcftamcntum & in ijs i£tir- 
bos niillis , vt notantcr poft Arct. in conf. vltirao, co- 
lum.fin.dcdarat Ripaind.LCenturio, num.84.cun» 
igimrinpropofico vcrilimilefir, quodfi ccftacorco- 
gitaflirc lubftitutioncm poft pubcrcaccm nulUro dlc, 
quod ipfam voluillei validam rcddcrc: ahas cninx 
camnon fcdllct.dicendum cftcbulidara codicilia- 
rcm in hoccafu noftro opcrari . 

Nonobrtat rcrrio & vlrimo.dum diccbanir per 
Do;^tores,qaodtunc codicilbris difpofitio maiori» 
eft cfScadx, quam dilpohtio ceftamentaria , quan* 
do prolataincodiciliis, valcrcntiuredircdo, fi pro 
lata cllcntira tcllamento . dich LScftiola . fcd in calU 
nollro, fubfticucioqua-ficrec in codicillis, nanpoC> 
fct \-alcre iurc diredtopoftpulxirtaicm in tcftamcn^ 
to: crgoiftaclaufula codicillaris non dcbccdlc ma- 
iorisefticadx, quam teftamencum fic. qtiia rclj»n- 
dccur, vc pcr Alcxan. in dicla I.Ccnturio, ntiiiifcro 6p. 
ncgatur cnim maior propuficio,qua:indii^hiLScx- 
uoTa, non probatu r . & quod fit ialia, hac rationc de* 
mouftratur: Libcrtasdir«5la feruo alicnodari non 
poccftin tclbmcnto: &lidacalic, nontrahituradfi- 
dcicoinmiinim,&ramenfiiii codidllis data fir,act 
hdcicommitrum trahimr.l.fccunda. «S.primo. fTdciit-; 
rccodiciLI'rtrtcrcailIaclaufulacodicilljns idco opc- 
ratttrihcafuifto, vt valcat iurc iidcicommifTi, quhi 
pcrcani vulctur tcftator vcllcicftamcntum valcrcia- 
rchdcicommilVi . Lfin. CdccodialL &idcocodiciili 
non funt maioris cfticacix , quitn tcftamcntum : 
quia non cftdubium , quod ctiam in teftamcnto po. 
tuillct te!l:.itor liuc ciaufuia codiciUari difponcre • 
quodvolcbat fubftitutionem faClam pcr verba dir©»> 
db, v.alerciurcfidcicommi(Ti, acficllct faLlapervcr* 
ba obliqua.Lli fratcr.C.dc fiddcommill. 

Cum igitur rationcs addudtx pcr Dodlores in fo- 
uorem MarianiSocini iunioris non fubfiftanr, iniu- 
dicando & confiilendo a communi opinione non 
cft rccedcndum , prout PaiL de Callro i n d:cta Lprc- 
cibus, dicebat. 

Seciindus caius cft,qnando claufula codicillarit 
nonrcfpidt fiiturumtcmpus.fcd pra-lcnsuntum , 
vrquiadicat, li non valct iurc ccftamcnti,&c. & in 
hoccalulmolain dicbl.Ccnturio, qucm ibi fcqui- 
tur Ripa, num.8 j. diccbaccompcndioiam vcrbis di- 
rccHs impubcri fa^am poft pubcrtatcm no Inbftine- 
ri in vim hdcicommilli cx hacclaufuLi codiallari . Sc 
lianc candem opinioncm icqutintur Cacdalup. nu- 
me.5 ?.poftprxccptorcluum,Scbaft.5ap.nu.6 j.Cur. 
00111.54.^ Cagn.nu. 1.9S jaiiin cLLpcccib.l^bilippus 

FrAiicus 
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Francus in cfi patcr, colum.; «j.detcftam- in tf.Soci. 
in con 9 4pro cbriori, colum.j. lib.4.& Ncui^an.i n 
coniiL f ^.nuin-i i. 

QuiDoftores moucnrur hacraDoncrquiaqn.m- 
Jlo cbufub corlicillaris concejita cfl pcr vcrba prcicn 
tis tcmporis, opcratur tancum circa nuilicatcm , qiu: 
eft tcmporcfadiidlamcnti.noncirciei, quxpuflca 
conrinj^it.vt vulr Barr.in Lprima.in <>.iS<:7.q.fSaciurc 
codiciLDccin coutLo j l in finciSc latc tradit Craucc 
ta alios atiduccns & hticdcd.arans in confl£<7.pcr to- 
tum,lib.j- vbi dicit luccllccommuncmopinioncm, 
fed nullitas hutuj compcndiuf^ lublhtutionis po(h 
pubertatcin non cotingtttcraporc conditi tcfUmcn 
ti,cum tunc impubes cflct films: crgo drca cam nihil 
opcraridcbet claufula codtcillaris. Huic rationitc» 
fpondctur cxmcnre Cornci in d. I. prccibiis , quod 
immo ab initio tcmporcconditi tcihamenti iliacom 
pcndiofa iubild crat nulia potl pubcnatc, quia abini 
lio fubfto rcfcrtur ad tcpiu pubcrutis. Et fidixcris, 
quod liccrab initio refpidat tompus pubcrtatis tamc 
tnnc non quxri:urdc iubiVitutiunc. Rcfpondcrur,^ 
tanc non quxritur etiaro dcpupiliari , cum adhuc iit 
viuus impubcs. RcipondcturcLiriiis.Compcndiofa 
fublHtutio rcipidt tcmpus pupillarii xtatis,ac ctiam 
pabertatis tcmpus.quando igitur apponitur clauiiilA 
codicilLiris,iUa rcfpidt vtrunq; tcmpus , ;idco qu6d 
fi non v.ilct vtroquc tcmporciurc dircdo.valcac iure 
codidllortim . Si proprcrca cx Iiac ratione concluden 
dumcft,qu6dcompcndiof'a fubflitutio vcrbis dirc- 
dbs impubcri fada poft pubertntcm in vim fidcicom 
miflicxclaiifub codicillari ('ubftinc.-irur , liuciilatit 
conccpta pcrverba fururi tcmporis, fiuepcr vcrba 

f>r;{cntis tcmparis» vt vait Corn. tn.d.Lprccibus , co^ 
um.5. & ita vidcrur tcncre Doftorcs pro maiori par-i 
tenoadiftiogucntcsintcr prxfcns &:'fimirum tcm-' 
pus.vtin propotito vidcnircx DccioSc laibnc ind. 
Lprcdbus, cum aiijs i'upraailcgaiis,&ex Mariano So 
dno iun.in confi. i So.ntim. ; i.iib. a. 

Quodfupradichimcft dc compeadiola fabfhrti- 
tioncvcrbis dirc<flis concepta virtutccianfube codi- 
! dliaris, fdecLira non proccderc in vu!!;ari fola , nam 
tuacdrca ei non operacur claufubcodicilLiris, Dec. 
in conlL 1 87.num. j . & 4. & in confli +8. & in confi. 
ipi.nccnonin d.Lprcdbus, num.iS.&Curt.iunior 
incouii. t j ^.inHne . 

1 Itcm dcclara, non proccdcre, f quando conftarer, 
quod ccftaror noiuillct poll pubert.atem ol>iiquari , 
quia tunc d.iufuLi codiaiiaris nihii operabicur , vc 
obiiquari polfir, Avmon Crauctta in conf 2 1 o. nu.3. 
& 4.& ikro.in confi.j 1 8 Jium.+.lib. z. 

3 Itcm dcciara non proccdcrc in breuiloqua , f nam 
fiadiciSain tcfbmen;o firdaufulacodialbris, non 
pcr hoc diila brciiiloqaa iidcicommiflariam conti- 
ncbit, itaduitDfC in d.Lprcdbus, nu.i 8.&incon- 
fiLi p I . Contrariam opinionem tcncnt Fulg. Pau. dc 
Caft.&Corn.inLii frafcr.C.dcfidcicommilLSocLin 
con(i.i:>.in i.voLCur.iun.incon(i.i 5 p.infine.Galiau 
Ja in d.i.Ccnmrio, Cur.iun.in d.Lprccibus,& Maria. 
Socin.iun. in confui(J<>. voi.j. vbi iunc cdccommu- 
ncm opinioncm afliTit. Ripa vcr6 in LLucitu, num. 
44.fF.codem, diftinpiiendo concordat has npinio- 
nes,diccns opimonem Decij procederc,quando cbu 



fubcodidlbris appolita pcr vcrba prxfcntis tempo- 
ris:opinionem vcro contrariam proccdcrc , quando 
didaclau('ala appolita cft pervcrbafuturi temporis 
vcl pcr verba liabcntta traciatum in fiiturum,&cam 
hac diftinclionc pertmrillt ctiam lo. Anto.Rubcua 
in I.Galius. i. qMidam rcctc. S.coL in fi. cum fcq. ffde 
libcr.& pofth. qiix diftindio an fit vera.fupra in (ecii 
do cafu pnncipali diclum tuir. 

¥,x fupcrion igitur conclulione ilifertur primo, 
I4fqu6dcumin tcftamciitointcriiberosicmpcrintcl 
Ii(»nrurappoliraciautalacodiciIbris,vtiquccompcn- 
diota fubftitutio vcrbis dircctis in co tcftarocnto im- 
paberi fa(2a fcmpcr po(V pubertaccm iurc tiddcom- 
miffi valcbic.Cbud.dc Safnum.itf. Galiaula, num. 
19 J.& Ripa,num.S6.in d.LCcnturio.bLnnm. 1 1 .in 
finc, Cun.num. j<>.&Ca^noLnam.ioo.in d.Lprcci- 
bus,Iaf in d.I. vci bis cimlibus, num. i j.GuiIicL de Bc 
ncdic.incRainutias,inmateriacompcndiofx,num. 

5 } . cxtra de tcftam. & Boer. deciL ; ^ . nii. 1 o. & quud 
in tcftamentointerlibcros (cmpcrccnltamr.ippo(i- 
ta cbufub codiciliaris , tenet giutla communitcr ap- 
probata in i.cohxrcdi.jf.cum fitix,in vcr. valtiit. ffco- 
dem,& in Lhlij. C.fiinil. crcifcun.quam (cquuti (iinC 
fiald.in I.fi iurc. C. dc tcftam. manum. Alcx. in conid. 
i05.num.(>.hb.7.Gracrcfpon(b 1 1 z.num.iS. lib.i. 
Soci.iun.incon(Li 44. num.5(>.iib.z.GuiIieLBcncd. 
ind.c. Rainucius,in vcrbo, teftamentum,nura.}i. 
cxtra dc tcftam.Trigon.ling. 1 04. Tiraqucl. in tradta. 
dep^n. cau.ii.num.i6.& i7.Boer.dccif i^o.nu.6. 
luli us C 1 a ru s, qui hanc cdc comunem opi 11 toncm tc- 
ftacuf in iibro tcrtio fentcntianim,in $. tcft.-imcn- 
tum,in vcrf vnum tamcn.BcIion. in confi.8 i.num.4. 

6 Fcrnan. Vafq.in tra»ft.dc fucccf crcar.§. 1 1 .nii.6 ^.Si 
in crac^.de fucce(Lprogrenu.$. ; o.nu. 4 ; . & 4 f . 

Hxcconclufio inccUigicur pcrRip.ind.i.Ccncu- 
rio, num.S<i. quondo compcndiofafubfticucioiim- 
taeftcum reciproca fubfticutione, vt quiadixcrit ce- 
ftacor,fiiijs hxrcdibusin(litutts,&quiidocunqucal- 
tcr cx fiiijs mcis dcgcllcrit aitcrum ci (ubtiituo . fccut 
vcro fi fubftitutio compendiola fit faCbi vni foli cx fi- 
i 5 lijs.EtmouetnrRip3,tquiapriudcgiaconcclb ccft* 
mcncoinccrUberos, locumliabcnc, qiundo paccr in 
fiuiorem omnium xqualicerdifponic, ica dicitRo- 
man.in conlL 1 79. &in confi. 5 8 j. qucm fcquuntur 
Dccinconfi. iOf.num.<J.Scci.inconfi.f.antcfincm, 
Iib. } .Dcc. in con(L6 ; i . & in Lhacconfuitiflima , nu- 
mc }7.C.qui tcftam.facc. poinGrat.rc({K>nfo i f6. 
num.49.lib. I. MarixSod.iun.in conlL i a^.num. i o. 
& t9.1ib.j.incon(Li47. nam.+o.&icqucn.&incon- 
fiLiSp.num.S r.lib.z.Tiraq.dciurcprimigc. q.4.niii 
nicro4.Anr. Rub. inconfi.^.num. 5.&iftaeftconv 
munis opinio,prout aticftatur Horaiius Mandofiu» 
in addicad Roman. in confi. ^ 8 & hanc vcram clle 
concludit Cur.iun.inLluccoi(ulttlIima.$.cx impcr- 
fedo,nu. 1. C de tcllam.qiiapdo magna cll intcr libc 
ros in^qnaiitas per parrem oblcruara. . 

Horc Ripxdccbratio cftnqtabilis, prouripledir 
cii> vcrum in fc maximam continc; difiicultatcm > cis 
concnRomani fentciitiam tcncantPau.de Caftrok 
Corn. l<.iminaL & Marcus Anronius N3tta,in d.$.ct 
imperfe<f^o. laf.in l.haccon('ultilIima. Cqui tcftam. 
fac.po(LBal.in Lfilij.CiamiL crdii Alcx. in conf 1 46. 

voLi. 
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vol.z.Bocr.i1eciCi40.num.8.Pariljnconfi.j4.Ciim. 
in confi. i ; •& Bcroiis q.) 6.in 6. & Marcus Antonius 
Narta in conli.6 z i.vol. j. 

Vcrumopinio LudouiciRomanicftxquior, qna 
fcquitur ctu Cardin.PariCin confi. j y. vol.i &Gcrar 
dus Albcrtus in rcpct. l.li patcr, num.8 7. C.dc iiillit. 

6 fubftitut. Pro qua conclufionc facit Primo: nam 
quandofuntduo tclhmcnta intcr libcros, illud pr^ 
ualct,qu6ci ^qiialitatcm continct.Card. PariCin con- 
li.X4.& 15. vol.z. Sccundb facit, nam vicuitecur in- 
^ualitas inrcrlibcros, vcrbaaliam intcrprctationc 
rccipiunt,quam alias rccipcrcnr, BalH. Ang. & Salyc. 
in Lin tcftamcnro.C(ic ccflam. milit.OaLin Lfiliar cu- 
ius in 7.q. C.fairaL crcifc. Soci. in Lhircdcs mci. $.cil 
ica,coL j.vcrf.tctria ratio.rt.adTrcbcl.Arcr. in contiL 
I j^.col.i.Corn.inconfi.1 i4.coLi.volum.j. Dccir» 
confi.4 1 .col. i.& in conf1.4i.in fi.& in confi. j i p.co- 
lum.fin.&ab ifta opinionc Romani vii .rquiori & be 
nigniori non cft rcx'cdcndum , iuxta tradua pcr loan. 
Ncuiz. inSylua fua nupt. lib. j. nu.£8. qua vltra alios 
fcquirur criam AntoniusGabric. in fuis comunibus 
opinionibuvlib.4.in tit.dctcfta.conclu.6.&pcrpr9« 
di(Ja rcdditurvcraconclufioRipor.quarproccditct» 
quando fubftitutus non cll dclibcris, fcdcft cxtra- 
ncus,& ratio dl.quia quod m tcfto intclli j;atur clau- 
fula codicillari.s,diciturconccdi liuictcftamcnio in- 
ccr libcros in priuilcgium, cl.in d.f.cum filix.fcd hoc 
ptiuilcgiumhabct tantumlocum rcfpcchiUbcrorii, 
licus vcro rcfpcdu cxtrancorum. d.$. cx impcrfcdo . 
quodnonfolum proccdit rcfpcdhi inftitutionis,fcd 
ciiam rcfpcdu fublliturionis, vt tradit Bocr. in dcciC 
i^i.crnoquandocxtrancusfuit lubftirutus , in cius 
&uorcrn claufuUcodicillaris intciligi non dcbct. 

16 Secundoinfcrrurcx prardidaconclufionctquod 
cum iuramcntum habcatvim clauluLc codicillaris, 
quia fiicit adum valcrc co moilo , quo potcft.Lcu pa- 
tcr.$.fihus matfcm.fi.de lc^.i.&ibi DoAo. laf.addu- 
cens aiios in $. itcm fi quis poftulantc, coLi.vcrl. no- 
n6iuramentum,Inftit.deadtio.Dccinconfi.404.nu- 
mc. p.cum feq.Albcr.Brun. in conli.$9. num.i. Soct. 
iun.in confil. 1 1, 6- numc.14. voLi.fiin tct^mcnto,in 
quo huiufmodi fubftitutio iadia cft , iuramencum fic 
intcrpofitum.poft pubcrratcm.in vim fideicommifti 
fubftitutioiUa fubtlmcbitur, nam luramcnrum ha- 
bet vim ciauf ulx , omni mciiori modo.[& hinc cft, 
in hoccafii, tcftamcntum , quod non potcft valcrc in 
vim tcftamcfi,valet in vim cauCr intcftati,Bai.&Imo 
la in d.$.filius matrcm, Arc. in l.ncmo potcft. fr.dcie« 
CSL]. col. j .in prin. vcrCin cad.ql.Soci. in confi.66.nu- 
mc. 1 o.voL j . Cur.iun. in confi. 1 44. ntim. i j.Soci.in 
jreg.398.in j.Umirar.&Guald.in tit.dciegat.caut.s. 
quxciaufubomni mchori modo facir rcftamcntum 
vaicrcin vim clauful(; codicilbris. Curr.iun. in conli. 

7 i.Soci.in confiL 1 7 j .& in confi.66. nume. t o.voL}. 
PariCinconfi.6i.num.i6.voLi.&GualdcnCcaut.z. 
vcrfi.quarrum rcmediumcft, dclcgar.&in tcrminis 
noftrx quxftionis rradunt laLnum. 1 1 .Caccialup.nu 
mc 56. & CagnoL numcro 1 99. in d.l.prccibus. Scyl. 
nu.i6.Galiau.nu.i9i.& Ripa, nu.87.in d.l.Ccturio. 
laCin Lquamquam, nu. 1 7. Cdc fidcicomm. Marcus 
Antonius Natta in confi.4 a6.nu.i j.lib.i. & RoLuim^ 
Valicin conn.70.num.i ji.voLi. 
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Et fi dixcris, q u6d quando a(fhi$ dcficit rarionc c5 
fenfus iurainctum iiihil opcratur, Bar.in l.li quis pro 
co,num. I f .fl.dc ridciulL & probat tcx. iii Lfi. Cdc no 
numcrata pccu. &hinccftquod iuramcntum non fs 
cxtcnditad non cogitata.pl.ord.in c.ad nolham, cl i. 
in vcrbo.in mcnte , cxtra dc iur.& Bar. in LlLicndtim. 
fCdc vcrb. obhg. fcd in cafu nolho dcficit conlcnfus, 
cumnon obliquc,fcd dircclc tcftaror fubftituit,& 
idcodcdirccta&nondc obliquafubftitutionccogi- 
tauit, crgo iuramentura no crahirur ad fideicommif^ 
Ciriam lubltiiutioncm. 

Rcljx)ndctur, quod immo conftatdc confcnfu, & 
ccftator cogirauic dc fidcicomraillaria fubftituiionc: 
nam proptcrvcrbum, quandocunquc, .ipparct tcfta- 
torcm voluillcomni temporc,& fic poll pubcrratcin 
fublfarucioncm iocum habcrc,& propter vimiara* 
mcnti omni mcliori modo, & idco cum eo tcmporc 
dircvl; valcrc non pollir, non cftdubium quod valc- 
rc dcbet iurc fidcicommilli. 

Ercxhacreibiurionc infcrtur idcm cftc, qtiando 
intcftamentoadelici claufula.omnimeliori modo, 
prouiconcluduntCacdalu^x in d.l.prccibus, nu.58. 
Gal.numc.19 t.&Ripa, numc.S^.indJ.Centurio. & 
Cur. in conh.7 1. num.8. & ratio eft , quia daulula, ll 
non valet vt ago, valcat vt ^-alcrc poteft,quando dcfc- 
^us eft in caula cfticicnti , \t hic in tcftatore, tunc 
opcranir vt valcat omni modo.quo valcrc potcft» 
Bar.& ali) Dodorcs in L). $.fi quis ita. ftidc vcrb.obli. 
1 7 Tcrtio infcrtur etiam,tquod in omnibus cafibus, 
inquibus claufiiiacodicillaris fubintclligitur, dcqui. 
bus lubctur pcr Do<£h>res in l.cam quam. C dc fidci- 
commili. Icmpcr compcndioCt fubftitutioprxiiido 
modo coDCcpta poft pubcrcatcm invim hdeicotn- 
milfi fubftinetur. 
1 S Quarto & vtim6 notabiiius infenur.tquod hodic 
firmpercompcndiofafubftiCDCio impubcri vcrbisdi- 
rciiis fada poft pubcrtatcm in vim fidcicommilli va- 
icbit, li tamcn tcftamcnium a Notat io fcriptum fuc- 
ric, nam notarius vidctur rogatus, vcin tcftamcnto 
apponat claufulasfolitas & confuctas, Bald. pcr illum 
tex- i 11 1. fi n. C dc fidci ulL & la tc t radi t A n to ni u$ Ga- 
bric in fuiscommunibusopinionibus in hb.6.in tic 
dcconfuctudinc, conclu.j.claufubcnimapponifi>- 
lita , fi appolita non lit , tamen fubintelligi tur. c.aini 
M.Ferraricnfi$, & ibi Do<aorcs,& prxfcrtim Dcc.nu 
mcro 1 8. cxtradcconlhr.fird hodicdc confucmdinc 
notariorumdl, vtin vnoquoquctcftamciitocbufu- 
bm codiciliarcm adhibeanr,vtquotidie obfcruare vi 
dcmus , vt craduntRipa in d. L Ccnturio, num.8o.& 
Soci.iun.in confiL 1 06. in fi. lib.j. Ergo hotlic fcmpcr 
compcndiofafubrtitutio wrbis dircftis impubcri i 
patrc fada poft pubcrratcra ad fidcicommiliiim por 
rigitur,li norarius tcftamentum Crripfcrit. 

Subftiturio igirur diredis verbis fa<fJa poft pubcr- 
tatcm cx daufula codicillari ad fidcicommilTiim por- 
rigirur,vtfupradiximus. H.rcconchi{)o rccipitdccla 
rationcm, qu.xcft, vtlicct lixc cbufula codicillaris 
porrigat dircclam fiibftimtioncm ad fidcicommit 
fum, tamcn non porrigic nifi vfqucad rcmpus in fub- 
ftitutionccomprclicnfum , non pcrptuo : vt fi tcfta- 
cor dixeric , & li filius mcus intra 10. annum decclTc- 
rit,Tinuslitl»«cs:vti4i fidecdTcritpoft loonnum. 
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aiUopfrabitur clauruU coiiicilUris , fcd fi dccHlc» 
ritincra lo.annum, potr iiubcrtatcinopcrabitiir, vt 
aH fidcicoiTiiHuin futtLa lublhEutio poriig2Cur,Corn. 

10 l.It frater. C. de lidcicom. & Ripa m d.l.Ccntuno , 
nam.8 y.&ratiocft, {]uiaclaurul,r appolit.i:iiitnl^ru< 
incTi:oadconualidanda dilpolica inco,non dcbcnt 
difpoiitaalterareifcd circadilpofitaad ordinacuiii ti' 
rcrn vorfan,clcm.j dcprvb ' ■ i conli.i. ia 
linc.kii h.TC clauliiUcodiu . . .:air in tc(la« 
ncntisaddiipoficain ciscontulidanda, vtfi tellamer 
tnm ' ^ ' invimfidcKommiliifubfti- 
ncai il.Har.&:alijini;.{Kdciurccodi 
dL ergo non dcbetditpufiM ainpiiarc, Sc lic fubiliru* 

11 > lamad io..innumanipiiare,vc vitrail- 
lu- ^ irtigatur. 

Qiiincodeciaraiur priiicip.ilisconcbilio non pro> 
l^cedcrc, fquando compcndiofa fubllicucio fjLta fiiif 
/ctcum dilkibuciuo,qi>andociinq;:n.-im Cuc pollpu* 
bcrtacein in vim fidcicominilli (ubdincrccur, Ang.in 
l.in pupillari. H.devuli;.&:pipil.J\.'ind.l.prccibus,& 
ibi Aic.nu.6.&:iud.LCcuiurio>nuin.f.& ibiGaiiau* 
la,num.296.&Ripa,nuin.74. 

MiMicntur,^ uioadditum fuitiliftribuciuii» 
<jaandocunc|ii . , ic tcilacorcin vltra pupillarcm, 
voiuitlcaiiam fublUtutioncm faccre, i]U.i- nunqiiam 
uorait vllo modo valcrc vt dirc<ihi,cri;<» oblupiari dc- 
bcr.].5c9UoIa.d.adTtcbcl.i-iuic racioni rclpondctur, 
nctrando tcdacorem voluillc aliam fnblticutionctn 
faccrctpiia dillribunuum.qiiandocunijuc, non facic 
ccfcri faciasfuilicplurcilubllicutioncs, lcd vnicam: 
quxcuml1tdircclj,&: poriiicvalctcvrpupilUrif ,n6 
dcbcc poftcaobIiquari.d.l.vcrbisciuilibus. HuicrCv 
i^Kinlioni rcpiicat Rjpa, diccns, quod Itccc li.rc viiica 
iitiublbcucio, camenpcr iiluddiliributiuum, i{uan- 
docuiiqin:, conftac cclfcitorcm vcUc cam pofl: pubci- 
taccmlocurahabcrc: crgocumilio tcmporc voleic 
non pallic nili obliquctur , fcqnitur , quod ad hoc vt 
\-oiuntas tdlaroris lcructur, ubliquari dcbcc, argu- 
mcn. d LScrunla . 

Sccundb rcipondccur.qund illud vcrbum dcccr- 
tninatitra vcrbu , Hircs cfto. crgoilLi fublhcuciocx- 
tcndit ur quuauiquc tcmporc potcll clli; K.frcs . i Lx'C 
rctponlio rcmouctur cx eo qiind imnio vcrbum, hat- 
[cscito, ponus dctcrminatur a vcrbo.quandocunq;, 
quani cconrra, ca rationc, quia illud vcrbuin , hxtc% 
el\o, cH poflibiicqucMin nondeiurcciuih, laltcin dc 
iurc gcniiuin , eciam poft puberratcm & poll adiuin 
hsrcdiiaccra vcrificetur. lcd vcrbum, quaiuiucunq; , 
defui natura tradhun temporis ligniIicat,idco impof 
iibilccll ctiain tccundum iuris lubtilicatcra, vt ad tc- 
pus &:non pcrpccuo iiiiciligatur :Sc idco vcrbum, 
quandocunque, refcrtur ad mortcm inilicuci ,quo 
Ccmporc iublti tutus dc voluntacc ccilatoris cl^ admic 
tcndus , ,!iL propcerca ialccm dc bcnignicate in vim h- 
(lcicommifli fublticucio dcbct fubllineri. 

Tcrcio & vicimo rcljxjndctur, quod vcrbum,quaa 
docunquctinonapponatur, fubincclligitur: ccgotl 
cxpr i 111 1 ru r, ni hil operacu r.L j . R' dc Icga. ). l-ixc etiara 
rdponllo mihi non placcr, quia nego qiiod fubintclli 
gaturdictum vcrbuin,quandocunquc,quandoaiicll 
vctbiim , liarrcs cllo: nam quando lubllitiiciofinc co 
<lillnbuciuoc6cipitur.vtpuu&ii Bliusmcusdocciit;- 
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rit , Titius harrcs cfto , tunc proptcr ca vcrba dirdfbi 
fiiblHtutio\idctur verificandainx-ulgari &inpiipit- 
lari.in quibuscalibiu iubllicutuspotcltcllc li.i-ccsdJ 
kcIus. ac(ccuscfl,quadoadeil verbit, quandocunq; : 
quia tunccum illudextcndaturad tempus cciamadi 
ta- ha:rcdiutis&: pubctucis,ncce{IeciKadhoc vttc- 
ftatoris voluncas lcruetur, vttaiis fubttituciodcbft 
nignitatead lidcicomilliim craliacur,arg.d.LS"c5uoIa4 

iixpradic^a rationccgo hanc opiaioncra tcnco» 
iicctcontrarium tcncant Alcx.ia di.Qaiturio, num. 
fi^.Cacciahip.ind.Lprccibu^nu.fS. Arcr.in §. cxtra- 
ncQ,nu.i i.in ii.lnltic.dcpupiil.iubitit.Francus inc.li 
paccr,coLj8.vcrf.fcdqu;ricur,dcreftara.m 6.ScC\iiU 
dcUciicdic.in tradl.compcndiol.c,num.j i. 

Etfupfadic>aopinio tanton-ugisproccchr, quan« 
docft facla}x:rdillributiuumgemin;ttum, vtquan-^ 
docunquctilius mcusdcJclIcrit, Titiuj quandocnn* 

3UC, vci qu.icunqucdiclixres cih>, ita tradicAng.in 
.LCcntiirio,qiicm ibi Alcx. & Ripaicquuncur,ar^« 
LpIuribus.fj.fLdc vcrb. obli^at. iecundum intcllcttitii 
Baldt Pauli dc Caftro ibi.nara vcrbagcminata piul 
quara (iinplicia opcrantur. LBalilla. rilad TrcbcU.6f 
nota.quoddiCho, quacunqucdic, eft diltributiaa. 
prout tradit RipainLhxrcdcsmcL $. cum ita. tLad 
Trcbcl.& in calii noftro cft vcriifima conclulio , qiiia 
illa vcrba , quacnnqucdic, comprchcndunt tcmput 
cciam poft pubcrtaccm: crgo,cum dirccio valcicnoo 
poflic.iublhtutioobliquaridcbcL 
10 Scxto dcclaracur non proccdcrc, •{■ quando fubiii'' 
tutio cllcc fs&i. pubcri vcl cxrrancopubcri \xl impu- 
bcri: nam tunccum ab initio iure dice^ non vaiuc. 
rii,in vim fidcicommiiri ('ubilinecur.prouc ccnentgt 
D>'n.Bar.uum.5. Bald. num.i. vcrfl luxra lioc quxro, 
Arct.num. j. & ^.Pau. dc Caft. num.y. Albcr.in fine* 
ImoLi,num.4.&f Alcx. num.io.in Lvcrbis ciuilibiis. 
flidc vulg.& pupill. Alber.nu. i lo.Fulg.num. t p.Ar» 
num.c>. & Cacci.Tluj7Jiume.ji.5cbaft.5ap. nurae.7 1» 
Curt.num. ^6. Sc CignoL num.z i o. in dJ.prccibus. 
Ang.nu.1 j.Are.coL9.Clau.dc.ScyicL nu.i j.Sociuii. 
nu. i £4.AIcia. mi.66.Sc Lanfr. dcOria. nu.iy. in d.L 
Ccnturio.Iaco.Butri. & Bal.in l.ex rribus. Cdcinofli. 
tcftam. ik in L &: li linc. C. ad TrcbcLAnt.de Uu tr. 6< 
Cardin.ind.cRainucius.gIoi'.in d.l.Sc^uoIa. Oarco.ia 
quisita,num.f.tf.(Jevcrb.obligar. Bald.in l.ini 
les ita, in pnn.tl^dc indtc.ccftam.& in l.cxtrancum,nit 
mcro i.CdchM^.inftic. Arer.ind.$.cxcranco, nu- 
rac.S.iraoia in L i. nura. ;.ti^de vulg. Francus in d.c. It 
paccr,col. j S.&Guil. dc Bcncdicon craci.compcndio 
la;,nura. j f.&fcq.d:num.}7.& jp.eandemopinio- 
ncm ccncnc Alcx.in con(i.8 i.nura. i . vol. i. & iii conr 
lll.40.num. i.vol. j . & in confiL 101. numc. 1 p.\'oL(J. 
Pau.dc Calbin conti. 4 1 i.num.t.Iib.j. Soci. inconCt, 
I i6.ikin conli.77.voI.j.Bcrci-an.incon(i.zoi.nu.j. 
lib. i.Dccin conii.i7 S.num.i. i*ariLincon(i.7 j. nu- 
mcro 4i.&:inconli.9<-nura.9.voLi. &inconli.j4. 
num.i7.v0Lj.S0ci.iun.in conli. S7.num.4.& in con- 
liLpo.uuin. j 4.V0L). Cornan conli.; 07. num.4. Itb.j. 
GuidoPapxiQConii.ioi. infinc, &i,n conli.ioj.co- 
liim.i.Ial.in confilio iz.Ubro ccrcio, &hxccftcoin- 
munis opinio, qiMin etiam tencnt Fcrnandus Vat- 
quius in tcaiCbdciucceiLprngreiJli.iib. 1 8. nu 69. 
hdloaAa cLl. cxccaneo, & Ucipbiu. DeoL 1 7 j . nu, 1 . 

ILcc 
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Hxc cnncluno prob.itur in I.ex fiHtp > in prin.ftiad 
Trcbel. 6<'in l.filnisfumilias. J.^tquis hxrracm. rt.dc 
lcg.).&in I.Scruola.ri.aci Trcbcl. 

.>Contr.iriam opinioncm ccncnt glof.ind. $. extra- 
tico.lmolain ({.l.Ccnrurto,num. 1 1.& i4.&ind.cap. 
HainuriuSiIoan.Andr. inc. fipaccr, dctdbmen.in 6. 
Alcx.ind-I.Ccnturio, num.70. Ang. in d.Lprccibus, 
numc. I t.Polit. in tradatu compcnd- (ubftir. mihi, 
Colum.«;.Ioan.DjIcctin rracbLdcArtctcdan.in titu. 
dcrub(licx.i i.&MacthcCiing.i 39. nu. j.vbiadcrit 
hanc tllc communcm opinioncm, Icd dccipitur. 

Qui DoClorcsmoucnturcx pUiribus,&.'ptim6.Co 
pendioia lablhcutio pcr vcrbadircCia impubcrt ra- 
^fci,quxvoluitiprincipio,&: tamcn cucnicnccpubcr 
taDecxpirac in cotum , vc rradic s;lol. in d.l.Ccnturio . 
cnro muUo magis non dcbct valcrc a principio facla 
pubcri , arg.l.patrc ruriofo. fTdc his, c)ut (unc fui , vcl 
alicni iur. Huic rationi rclpondctur, quod ha-c argu- 
inennuioincaruno/lrono proccdit dc bcnignicatc, 
cumadhucvr tcftatocisvolunras lcruccur, vcrbadi- 
rc^i obliquancur a principio, prout paict cx iuribas 
iupraaddudlis. 

.Seaindomoucnturindiidlaad vnumfincm, non 
^ebcntopcraricontrarium effcclum Ucgata inutili- 
tcr.ff.dc lcg. i.lcgata inutilitcr. ti.dc adimcn.lcgat. 
fcd pupillarisiubflitutiofitad vtilitatcm impubcris, 
glolia.communitcr approbaca inLcx tnbus.Cdc 
inortictcftam.tcncnt narc&omncs in 1. 1. (T. codcm. 
&in l.prccibus. Ccod. pcr tcx. in I li pupiUus , in vcr- 
bo, vnlitatcm impubciis.fr.dcacc)uir.lurr. crgodiCta 
pupiliaris, qu^ad vtilicaccm impubcris (ic,non dcbct 
conucrri in fidcicommillariam, cjux ipfi impiibcri 
damnofacd &oi)crofa, arg. l.cohxrcdi.$.cunihiir. 
ffjdevulg.&pupiL 

Huicracioni rclpondctur, quodfidcicomtnilliim 
vniucrlalc, quod luco pupiliaris lubrogarur , uon re- 
putatur odiodim, (cd fauorabiic , vt probatur arg. 
d.LScruo!a, & I.multi non notx. (f. dclibcr.&pollh. 
&adco rcputatur fauur;lbilc,quod cx illo non dccra> 
hiruradTrebcIIianica (auorc ipfuis impubcris, lall 
ind.l.mulci.qui dtcit, idcm tcncrcglolliii Lfidcicora* 
intlljri.1. §.(i. d!ad TrcbcL & ibi lino. & R.oman.Bald. 
inrubr.Cquxin rraad.crcdic inLpoftmorrcm,coJ. 
pcnult.C.dc tidcicommil].& in Liubcmus , in prin.C. 
adTrcl>tl.qui mouciuiirpcr tcx.inLinfidcicominii- 
ri.$.cum Polidius. if dc vfur. & facit tcx. in d.LSc^uo- 
l>»iiivcrbo, cotum.&ratiocfh quialici, cuiegofui 
|Ni|riliintcr (uhliicucus,hcccinucditcr, vcilcrcputarc 
Tur , quod mc (ucccilorcm habcret m bonis tam fuis 
quim rcnatoris:tiincncgari non potcft.quin (ibi vti- 
lefir, qiiodmchabeat (ucccllorcra in bonis Caltcm 
icftatoris argucndo dc toto ad pattein , vi in l.lixrc-' 
dcs mei.$.ci!m ita.rt"ad TrcbclL 

Tcrtio moucntur pcr tcx. in 1. i.J.fi quis cxiranctj. 
'If.de \til(;,cum (ic inducenda' nam (i quando fit fub- 
flitiitK.pupillaris pcrvcrba dirccb extranco impu- 
btri valcrct :i principioiurcfidcicominilfi, non dcbc 
-ret poftca valcre , vt dircdia pu pillarij , licct illum ex- 
traneumimpiibcrcmpoilcaadoptarct, cumfidcico- 
millarianon tr.iliatucad dircCtam , vtnutacglolla in 
d.Lvcrbisciuilibas.&tamcncontrariumcft, vipro- 
batur in d.$Ji quis cxtrancii, iccundu inagis commu 
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ncm infcllcdum.crgo fcqiiirur quod non eft vcrum, 

3u6d irta compcndiola ,'qux h pcincipio vt pupillaris 
irccfa valcrc non potcll , v.\ieat lurc hdcicommtfn . 
Huictcxtui (ic indudo rclj>ondetur, ncgando ve- 
nimclTt- mtcllcchimc6mum.m in d.f.fiquis cxtra- 
ncUm.prouc ipliim rcprobaiii lupra in maccriapupil 
laris (ublbcutionis.fcd daio quod fic vcrus, adhuc no 
obltacquiaobliquailla lnbrtitutio.idcftquodillapu 
pillaris lurc fidcicommilfi i'ublUncatur,trahiturad 
dircdam pupillarcm ex cxprclla tellatons voiutatc, 
qui tclUrorcxpccll.im piipillarcmfubfticurioncmfr 
cic:&idco li cxcrancnm dcmum adopccc.pupillaris il 
ia inualtda conuaiidaiur ex voluntatc tcftatoris.nam 
iurc fidcicomilli liibftinccurdc bcnigniracccxprx- 
fumpcaccllatoris voluntatc, dummod6non valcat, 
nequctemporemortis tcftatoris dirw^io valcrc non 
po(iic;fcd li poccft valcrc,vulc quod pupillaris cxprcf- 
lavalcat, &hocmodo non clt inconucnicns, obii- 
quam de voluntatc tcfhtoris t rahi ad dir«5bm , iax- 
ta nocataperBart.inLqii.TrclTacur.Cdctclhm.milir. 
qucm fcquuntur Uald. Ang. & Pau.dc Callro , vt rc- 
fcrt & fcquitur laL in d.L vcrbisciuilibus,nume.i i. 
IVxtcreadlanimaducricndura ,quodquomodova- 
lcat vcl non valcat fublHcutio, atccndicur tcmpus 
niortis rcfhitoris: inccrcacnimvoluntastcftatoriseft 
ambulatoria, ncc dicitut aliquod ius dircdum vcl 
obtiquum cx tcftamcco h.rrcdi vcl altcri competcrc, 
Si ideo non tcnct iUa argumentario. 

Quarco moucncur pcr ccx. in l.fin. C. dc hxrcd. in« 
fticucn.vbilubUitutio,qux non potcftiurc pupilla- 
ris valcrc , iudicatur potius vt lure vulgaris quim fi- 
dcicoriimirti ^-alct. 

Huic tcxfui rclpondctur, quod antcaditam hjrc- 
ditacem bcnc vcrum cll,qu6d pupillaris condnct vul 
garcm , & idco potun iudicatur vulgaris quam fidci- 
cominill.iria,('cilpoftaditam h.cicditarcm, quocafu 
vulgarisctiarataacalcKumhabcrc nonj>ote(l, tunc 
pupillaris:cuminvim pupiliarisnon lubftincatur, 
valct in vim fidcicommilli. & notaqu6dind.Lfi.ver- 
ba non pariebantur vt ad fidcicommiifum trahcrcn- 
tur, nam fidcicommillarius no cft h.Trcs hxredis,(ccl 
icftatoris.&licctvuigantcr fubftitucus lit hxrcstc- 
ftatoris& non hxrcdis: tamcn verbaindJ.fin.minus 
incptc conucnicbant vulgari.quam fideicommida- 
tix propccr vci bum.hxrcs cfto. 

Exprxdiiltis vides, qu6d liarc fecunda opinio in 
punCtoiuris non cft vcra , fcd prima vri communii 
cft cencnda.qux probacur hac radonc. Ifta compcn- 
dio(a (iibllicutio faCta pcr vcrbum , quandocunquc, 
concinec ccmpus pupillaris xcacis, & ccmpus pubct- 
raris, ncc non ttrnipus aditx h.ircditacis & non adic^. 
cnm iiriiurpopillansliibftimriovalcrcnonpoirir, & 
ltitnimcviili»aris proptcr h.Trcdiracis adicioncm , (c- 
quicur quodvalcac invim hdcicommilli: nam ccm- 
porcmorcish.xrcdis,quoca(it eacnit (ublhiutioais 
condifio, non valct in \im vulgatis proptcr hxrcdica 
lisaditioncm pcrhxrcdcm facbin:nonin vira pu- 
pillaris, qii la facta fuit pubcri , vcl cxtrancoimpube- 
ri:cr'.;o ad hoc vc teftatoris voluntas lcruecur, ncccfle 
cftqu6din vim hdcicommilii (ubltiiicacur. 

Hxc conclalio , (1 an cc co m m u n i opiniune , q u6ci 
compcndioia pcr vcrba dttccta faib non comprc^ 

licndac 
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hendac ficldoommin4riam,djcoc|u6dproceiiit ctia 
fi non fit appolirum vcrbu<Ti,quandocunquc.& ratio 
cft, quia vcrba ccllatoris habcnt cradhim in flicurum 
&rei'piciunt tcmpus mortis iiTrcdis inlbtuti : & lic 
h^c compcndioia liibfiicucio a principio rc(picit tcm 
pusadicx Imcditicis &:non adicr. vndecum tcmpo 
rc monis h^rcdis no poflit locuni habcrcpupillaris , 
<]uiafa(£bifuitpubcri vdextrancoimpubcri: nccvul 
caristCam hxrcditas fucrii adita,(a]uicur,c]u6d locii 
mbcacfidcicommiiIaria,adhocvc tcfiatoris volun- 
tas icruccur.quxadhoc vt locum habcat, rcccdere 
dcbcmus a propriccatc vcrborum. L non aJitcr. ff. de 
lc^.^.l.pcdiculi$.$. Labco. tfdcaiito&argcntolc^a- 
K).&l.ha:rcdcs mci. $.cum ita, & ibi Uor.Hjid Trcbcl. 
Sc ita tenet Aymon Ctauctta in coni. ^ o^. pcr totum. 

3! Scptimo dcclararur non proccdcrc.f cjuandocn: 
fad^aipcciaJis&cxprclIadinumcratioxtacum, vipu. 
ca n in pupillari xtatc, vcl pollca quandocunquc de> 
ccllcrir, &c. nam dida lunAitutio cciam fiiicicoin'- 
miilaiiam coniincbic rubilitutioncm, giolla m.i(;na, 
in hne,Cyn.num.2o. Salyc.col.i.Iiaid. num.48.Ang. 
num. I o.Fuijiof.num. 1 7.1ai^ niim. i C. Cacci.aiup.nu- 
1nc.47.Scbaft.Sap.num.74.in finc.Curt.nume. f 6. & 
Cat^noLnum.zoS.ind.I.prcciltus. Ang.nu.4.G.-iliau- 
ld,nnm. 19 ?.&Ripa,num,7tf. in d.l.Ccniurio . Alcx. 
in d.L\xrbis cinilibus,cul.pcn.vcrf non oblbt d.l.Sca: 
uola. Azo in rubr. Cde impub. nu. 1 S.in line, & Abk 
ind.cRajnutius, nura.i t.&h.TCcllcommunisopi- 
nio, & fccundum Ang. iti d. Lprccibus , ncmodiicro- 
pac ab hac opinionc. 

i-fcccconclufio canco magisproccdir,quaododi- 
Aumeilcr, &quandcx;unquc dcccilcrit, Tittus h.T- 
rcsefto,vulgaricer,(7upilLinccr,&per6dcicommifi 
fum, Ripa in d.LCenmrio, numc.7S. &ibi Galiaula, 
nu.i9).&Decind.Lprcabus, nii.>.o. &ibj CagnoL 
nu.io^.&iuicdcciiio Barcoliinl.qu^n-cb.itur, nu.j. 
jbi,& cconucrlo cllet idcm.fi.de milic.ccllamcnto. 

2 1 Odauo dccbracur non proccdcre, f quando fub- 
ftitucioficincodicillis: namctmccum cocaTu non 
poflicaliquotcmporciurc directo valerc, ncccllariii 
crit,vtdidadircdtaiubll6ad fideicommilliim rraha- 
tur.IaLin d.Lverbisciuilibus, num.i ).Caccialup.nu- 
mc. f o.Cur.nu. y<>.&Cagno. num. ic(>. in d.Lpreci- 
bus.Ioan.Dilo^ in trad^. dcartc ccTcan. in cic dc fub- 
ili C.C. 1 2 . BaLi n con 1 i. 9 z .li b. ; . Ber tr.i n <x>r. i o i . nu.4. 
lib.i.Curt.iun.in conii.7o.niim.8. & Dclphin. DcciC 
17}. mim. I . & cfl comrounis opinio , quz probatur 
per tex.in LSccuoLLff.-id TrcbcL 

Hxcconcliilio non proccilit, qnando app.ircrcc 
tcftatorcm voluilll* llibllitutionem in codicillis fa- 
^amvalcreiurediredoiitatradiit Ang. in d.l.vcrbis 
ciuilibas,in fi.&ibi Alcx.num.S.&ScbaA. Sap.in cLI. 
prccibu$,nu.70.qiii niouentur per tcx. mLillucL $.ce- 
ilatori.fi]dc iurecodiciL 

Nono & vlcimo, (ali js declarationibus omiflis , dc 
quibus pcr Dotlorcs in d.i.Ccntuno,& pr.TCipuc pcr 
Rjpam, num.7 1. viquead nu.38. &in d.Lprecibus, ) 

13 fclccbratur non proccdcrc, quatido cllct appolita 
conditiolibcrorum, vtputa, li iilius mcusdeccflcric 
fme libcris,Titius hxrcscfto. Vcrura pro refolutionc 
huiusdeclarationis,dicas quod mhac conclulione 
dox iuntprincipolcs Dodorum opinioncs.Quarum 
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primaefl,quodcU>^a lubftirutio fltomni tcmpore 
fidcicommillaria. quatn opinionem rcncnt glof & 
Iaco.dc Bdutlb in d.I.prccibus.Imola in c.Rainutius, 
extra dc tcflam. Salycin d.LCcnturio. Oldr. in cunli. 
59.facbum talcclL & Corn.iicct incidcntcr, in conii. 
1 7 ^voluminc primo, qui Dodtores cx pluribus ino* 
ucntur. taracnomiflislctubus, duoiuntfundamcn- 
ta,qux vrgcrc vidcntur. 

: Primura cft. llla condicio, (i decedcric /inc libcris, 
non conucnirpupilio,qui non potellhabcrclibcros, 
idco rcfcrrurad nuiorcra , qm liberos liabcrc poced. 
Lprimx ff. dc fuis & lcgir. hxred. ergo dicli fubllitUt 
nointcrprctatur lcmpcr fidcicommillaria quali fa- 
^ poft pupillarcm xtatcm. 
; : Huic rationi pluribns modis refpondccur: fed 
omiflis lcuibus , crcs tanrum rcfcram: & primacfty 
negando conditiotrrm illam pupilio non conuenire» 
uam pupillus vigorofus potcil habcre iibcros. cap. 
deillis, &c.pubcrcs, cxtradcdciponiat. impub. hxc 
Tcfponliolicctpoflct dcfendiircplicarionibus mul- 
toruro,tamcn non cft gcncralis, quia noii proccdit in; 
infantc vcIproximoinfanti.T, &idcocll rcijciendat 
arg.Lrcgula.$.cum quis.tfldciur.&factiignoran. Sc- 
cundacil Arctini, aiTignandodiflcrcntiamintcr vcr- 
bum,intcft atiis, & rincliberis : nam faccrc tcftamen- 
rampcndcti (bbvoluniate diiponcntis, lcd nonin 
pr(Krcandoliberos,idco participium intcifatusnc-. 
gftndoaAum pr.T(upponitpoccntiam: (cd vcrbum, , 
(inclibcris, non pr.c(upponic poccnciam , quia in ijs, 
qox non func in abfoluu poccilacc facicncis , lex non 
coniidcrac pocentiam, (cd adhim duntaxat, vt proba- 
turincj.dctcifam. in<>. meritb intalibus ncgatiua 
folum ncgacai^um, immo di<flio, fine, abncgatadlu 
& potenti3m.l*arcicipium,ince(latus,abncgat adliim 

adpriuanoncmpotentix,&idcopupillus rcdcdici- 1 

turdecederc fineceftamenco, licccrcdenondicacur 

deccdcrc inteftacus. l.gcncraliccr, & ibi Alcx.C.dc in- 

(hcuc.&fub(licnc.vbipominruriftaduo,intc(btus,& 

finctcftamento, taquamdiucrfa. Tcrtia&vltimare- 

f^ionfio clf . fi hxc iiibftitutio c-cn('ctur faifb poft pu- 

pillarcm xtatcm , crgo ncc tcmporc pupillaris xtatis 

valctvti fidcicommillaria, cam cotemporcfecundti 

hancrationcm , noccnfcaturfadafubllitutio, quod 

abomnibus vnoorc rcprobatur, quadc rchxcratio 

non cft concludens. 

Sccundum fundamcntumeftinl.crcdendum, in 
^•«•(^li vcro maritus. (f. qui pctan. rutor. ibi cnim crat 
conditio , (i filius dcccflcri t (inc liberis, & crat pupil- 
lus.quod patct.qnia ibi tradatur decius cuccLii & ca, 
men ibi admictitur iurc lidcicommilli: crgo ibi pro- 
batur,quod ctiim tcmporcpupillarisxtatisvaleciu- • 
rcfidcicommilli.Huic tcxtui fcfpondctur.quodhccc 
ibi tiliusdccciU-rit in pupillari .riatc, & valcat co tem 
pore iurc fideicommiiri, illud cx co eft , quia exprcfsc 
patcr fidcicommiirum i filiordiqnit: fedfi dlcmus 
in dubiojVt in calu no(tro,c6tincretur pipillaris pro- 
pter verba dircdla & conucnientia pupiIlo,immo iftc '. 
tcxtus fccundum Arctinum rctorquctur in contra- 
rium, namfiliusibimortuus fuicin pupilUri.Ttace,-. 
quodpater, nuiafi mortuusfuiflctfihusiampubeStl 
maternon ("olum fidcicoramiflum rclitShim imari- 
to, icd ct hxrcditatem fihj obtuiuiflec , non obftantc: 

quod 
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qaod non pctijflct cutorcra a filio.l.matrcs.C.ad Tcr- 
tul.(cdillctcxtiis ncgatmatrem pollcobtincrcliiro- 
ditatcmhlij:crgo fatcrioporict.quoddcccirit in pu- 

{lillari xtatc,& camcn ibi cratcondicio,li fiiiusdccci'- 
cricfinclibcris. crgoditfhicondicioconucnit ctiam 
pupillo,& fic di^o,finc fiiijs.abncgat a^m, & non 
prxiupponit potcntiam.(]uod patcc ctiam hoc cxcm- 
plo , Lapis cll llnc oailts : nam didio , finc , abncgat 
adlum , quia bpis cA finc oculis , & non prxfiipponit 
potcntiam, quiabpis non potcH h.ibcrc oculos, & 
hoc probatur in LuiDcmus, la finc, iuntlaglol'. C de 
emancipcliber. 

Cum fiipradidaopinio nulla nicactirracionc, cid 
commodc rcfpondcri non polTH t : idco alrcra ell opi- 
nio fiipcriori concraria, quod didla compcndtola 
iuhfiicucio fictcmporc pupillans arcuis dircfta pu- 
pillaris,po(lpubcrc.itcmfidcicommilIaria,quam opi 
nioncm tencnt Dyn. R.-iyn. Barto. Bald. Angc. Imola, 
Alexan. Arcti.laf & Ripa in dl.Ccntuiio. Cyn.Bald. 
Salvc.Ang.&Iaf.ind.l.prccibus, Canonillaf in cRai. 
nutius, cxtra dc tcnamcm. Oldra. in confi. 1 8 1 . pr3> 
fupponicur. Dar.in confi. 1 1. Pau. dc Cadro in confil. 
40S. lub num. i. in prima partc. Baki in confi. 1 8. & 
inconfi. j j. num.x. vol.z.&in confi.41z.in j.vot.& 
in l.ex tribus.C.dc inofii.tcAam.Cur.iun.in confi.86. 
num.5.Pctr.de Anchar. inc0nfi.x7.nume. i, Bucrius 
«lecif. i$6.Si Fcrnandus Vafquius in tradatu de fuc- 
ceiTionum progrclIu,lib.i.f.i 8. nu.7 j.& hiccftco- 
raunis opinio,quxomilIis lcuibus probacur 

Pcr tcx.in c.j. dc tcllamcn. lib.<>. vbi fii<iia fuic fub- . 
fticutiopupillo fcu pupillx vcl impubcri , fubcondi- 
tioncfi linclibcris dccclleric, pcr vcrba dirccla, cura 
di^ura flicric, vt fi dcccdcret nlia finc libcris . cidc fi- 
lio, & fi ipG: abfquc Ubcris obirct , filius pr.rfat.t filt.c 
niorcrctur.qu.T vcrba dircdla lunt , cum icfcracur ad 

Jjcrfonam impubcris,Bald.in l.fin.Iub num. 1 7. Cde 
acrofan.ccclc.Dcci. in conli. 57 i. & Maria. Soci.iun. 
in confi.<> j. num. 1 1. lib.j.& camcn incra pubcrtaccra 
valctvt dirc^ba pupillaris fubHitutio.&racio cll vc 
ibi ccxtus dicit , quu in fubllicnrionibus fcmpcr ficrt 
dcbct iiKcrprcratio , dumtncHlocarum vcrbis & pcr- 
(bnis conucniat inHicucis, vc fubditucio dirccla in- 
tctligatur potius qu^m obliqua, prout ed in ca(u no- 
ftro,nam conucnic pcrlbiiar, & conucnit vcrbis, cum 
pcrvcrlu dircdafiibiiicucio conccpca fucric, &ilk 
vcrba,finchbcris,iion difconueniunt irapubcri,vt iti 
di<flo tcxcii prcbatur , cum aliquando dcnoccnc fim- 
pliccm abn(-irationcm,nun aucem priuaiioncm,pro- 
atinfimili ciicic tcx.ind.l.iubcmus,infinc,iun^a 
glo(ra.C.dccmancipac.hbcr.Comprobaturlu:ccon- 
clnfio,nam ficut illa vcrba.fi lixres non erit,exponun 
tur, fiuc non vclicfiucnon pofllt. t.cum propona$.C. 
dcharred.inl^itucn.ita ctiamillavcrba, fi finclibcris 
deccderir,polIiintintclligi,fiuenolit,fiucnon poflir. 
pro qua condufionc fjcic eciara didum Signorol. dc 
Homod. in confit.toi.iafans.vbi iii maccria ftacuci 
loqucntis dc lUo, qui dcccdic finc dcfccndcncibus,an 
vcrificccur in pupillo,dicic,qubd in cali Aacuco,qua- 
do aliqnis fauoc rciulcaccomprchendicurpupilius, 
fcd fiibHitutio pupilUriscil mcrum commodum pu 
pilli. f .qiia rationc, InfVituc. dc pupill. fiibftitut.ergb 
iiibillis vcibis, fidecdlctic finc Ubctis, dcbct cuAiu . 



pupiiloris (ubllirutiocomprchcndi, &cumhacopt- 
nionc cgo pcr tra n ieo. 

Qux tondulio proccdir efiam, quando tedator 
fubAicuit per hzc vcrba, (i filins mcusin pupillari 
tc&finehberis dcccllcricTinus hxrcwrllo, nam hfc 
dicicurcompcndioia (ubllintciolub dilbndtioncce- 
porum fachi,adco vt poll pubercatcm valcat vt hdd- 
comraitIaria,itadicicPau.dcCafiroinconfi.4}. tub- 
ftituciopra'(hda, numcio a.infccundipartc.qucai 
fcquicur Ripain d.i.Ccnturio, numcrop^. &ratto 
eA,quia iUa vcrba, finc libciis, (upcrHua cllcnt, fi 
\triufquccopulaticoncurfus rcquircrctur, iuxtatcx. 
in Lfi hxrcdi phircs. tf. dc cnndic. inflir. cx duubus.Sc 
primb,quia(i tcAarorvotuictublticucTc, nifiexcaiu, 
quo dcccdcrcc in pupillari .Tcate,& non poA, od quid 
fupcrihibfubiunxic&finclibcru, cum iirmper&in- 
diibndc, qui dccciiic in pupiiiart atate, fivundum 
communcm curfum namr£,dcccdatfinchbais; fuf 
ficicbat diccrc primum, (cilicct in pupillari xtate: 
nam ticcc poiribilc lic qub<.I piipillus {wilic gcnLrarc. 
d.cdcillis, umcn non cll vcriliinilc,qubd tcilacoc fe 
rdtiinxeritad filios , qtios pupilius in piipilbn atate 
procrcarc, nili miraculosc iion putcl^ , vltra quod it»^ 
fans,&proximus infancix non ^>olIltgcncrarc.Sccu- 
db pupiilaris cxpirar illi ro , cx quo pupiUo nalcitur fi- 
lius,Uar.in l.in pupillarccirca hn. H^c vulg. &papilL 
Lgcncraliter.$.cuin autem. Cdeinllitut. &fubftitut; 
fub condit.fadJ.cum acutifTnni.C dc fidcicommilU 
& l cuiti auus.tf.dc condic.&dcjnoullrac. crgu dk \xf 
ba,finctib^ris, rcfpedhi tadCT pupiliaris incrant:cr- 
go cxpreda, quatum ad pupilbtcm , nihit opcrantiir. 
, igitur ncdicamus cllc Ihpcrriua, faccriojKircec qubd' 
ledatorvolucrirdillinguerctcmpura, vtpotl pubec 
tatcm compcndioia concincrcc ndcicommillariam» 
& illa copula,&:, rcfoluicur in diliunchuam, vrl,licuc. 
cCQnuerfo concingit intcrdum, qubd (iifiunda poni- 
tur pro contunda pro (aluanda mcntcdcfundh.ige- 
ncralitcr.Cdc inlhtuc & (ubliituc & l.Lucius,ia i.fi'. 
Iixrcdinlbtucn.ncc cil nouum, vc vna didtio pro alte 
ra ponacur, cum cxpcdit. Lrascauias. ff. ticcondic & 
demonftrac & hxc intcrprctatio ficri dcbccpto (al- 
uancLi tedacoris incentione , & ne vcrba illa fruflra 8c 
fuperfiub pofica fint. &cumiftc inccllcdusfitmagis 
confonans voluntaci tcnacoris&m.agisfitmor,i(leo 
capidcbccLprima, tn fine. ff.id municipaLLtcrria.$. 
non frullra. ff. dciurciuran. & l.fi quan(1o. fi*.dc lcga. 
prtmo.&quan<io poniturdiwtiodiliundiua, vcl.vt fl 
in pupilari xcatc dcccfleric , vcl finc It bcris, tunc poft ' 
puDcrtatcm in vim fidcicommilli valct, ^loC. in ver- 
bo,abfqucdcdudionc, in cap. j. de teftamcn.hb.<>.&: 
fcquitur Boer.dcd(^ vltima. &cum lucopinioneego 
pcrtranfiro, licctconrrarium tcnerc vidcancur,Com. 
inconfi.6 iJib. i.&Raph.Cum.incon(i.i ly. 

Ancequ^m vcniamus ad expeditioncm fccundi ca 
fu$ principalis, iuxra hunc priraum cafum , dubitare 
* 4 coiicirigic, t An ("ubftitucio his vcrbis concqna.qua- 
doainqucfilius mcusdccdlcrir (ine hberis, lcgo Ti- 
tioomniabonamca, intra tcrapus pupillaris xcacis 
conrineac pupillircm, an ficomni tL-mporcfidcicora 
millaria.>&in hacqu.T(Iioncomitladilputationc, & 
conclufiucprocrdcndo dicis omni tcinporc fidcico- 
nitiLimm cilc, iuccnccIkc(.indXCcai.uxio,nu. 1 9. 

quetn 



DeSubftitutioni 

<|nem ihi rcqmintur Alncan. Iar.Ripa,Galuula>&aIi; 
Dodorcscommunitcr, Bjld.Ang. & Imola in l.cum 
filio, in princ ff. codcm . Imoia in rcpcr. Lprim^. §. il 
exfundo.iT.dch rrccl.inllirucn.Ang. Sc Imolaini.mu 
1tcr.$. fin.tradTrclx-Ilia.&lia:ceft communis&rc- 
cepu Scribcntium (cntcnria.Ec ratio e(l, quia vcr- 
buin,lego,relatum ad vniuer(itatcm vcl quoram bo- 
rorum alio Ivcrcdc inftiruto.non importac dircdam 
inlhtutioncm , (cu (ulillituiioncm, vc probatur in 
d. l.mulicr. f finx nam c]uod ibi aiius clTct h.Trc5 in- 
ftiturus probatur,tum quia,cum ibi dubitctur an ha- 
i>catlr>cum Scnatulconltiltum Trcbclli.inum,opiis 
dldcncccflitate ibi prx(upponerc, vt quxdio cilct 
dubirabilis, qaod ibi cllct conditum tellamentum , 
cum in codicillis (ibi locum non vcndtcct, vt pcr Do- 
^rcs in l.prima. lf.ad TrcbclL crgo cum ibi prarfup- 
ponatur cum , cui lcgata e(i pars vniucrlitatis , non 
ellc hiredcm, opus cll, quod alius fucric hires in(h- 
tutus.$.antehxrcdis,In(hcut.dclega.tumeriam quii 
ibi dicitur, qu6<1 talis lcgatarius parcis hxreditatis 
non dccrahicTrebclli.anicam:crgoiplcnondl h^res, 
fcd alius : nam li ipfc lcgacarius cllcc hircs , decrahe- 
ret Trcbdlianicam. Lprima. jujcniquc ffad Trebeil. 
lcd in qua-lUonc nollra vcrbum , lcgo , rcfcrcur ad 
vniucriitatcm bononim, &alius crat lurrcs inOitu- 
rus,crgo non imporcacdircdlam lublhrutioncro, fcd 
fidcicom m i (lariam. 

Etndixerisfccundum Crotumin Rubrica . (I. de 
lcga.primo,quod illc,cui lcgata crat pars harrcditatis 
in didof.fi n.crat lcgatarius & non fidcicommilla- 
rius vniucr(alis,ex quoibi diciiur,quod non cHlo- 
cus TrcbeUiano , namnclTer fidcicommidarius vni* 
ucrfalis^Trcbcliiano locus ellct.itcm (icuc calis lcgaca 
riusquarcam nondccrahicica neciura h.-crcditaria 
incumpaffiuc tran(ircdcbcnt. Refpondctur, qu(Wl 
iinmocll fideicommillarius: nam lifuicrchda pars 
Jixrcditatis, ergoius vniucrfale, ideohxrcs indiru* 
tusinquotadicitur hxresvniucrfalis, vt cxprefscdi- 
cutcx.inLfi quisferuum. J.fina.ftidclcga. fecundo. 
vbi Barto. idcm voluncglolia&Dodorcs ind.Lmu- 
licr. $.fin. Barto.inLprima, colum. fin. vcr(. fccundo 
cafu.(f dcicga.primo. Socin. in Lplacct, coIumnafc> 
cnnda,in z.notabili.(fdclibcr.&po(lhum.& Aymon 
Cr.iuctta in rubr.ifdc lcga. primo,nii.7 8. & fadt tcx. 
in Llcx Falcidia.fnunquam.(fiad lcg.Falc &in Lquo- 
rics . C. dc hrrcd. inlhtuen. Ncc obdat quod non (it 
locus Trcbclliano,quiailludcl^ refpcdu dctradho* 
nis quartrTrebcllianica:, quamnon detrahii fidci- 
commillarius criam vniucrfaiis: &etiam noneftlo- 
ciis TrcbcIIiano, cxeo quia talis lcgatarius cogi non 
potcll ad agnolcendum lcg.atiim ipium vniucrlalc. 
Mcc obllat , qu(Hl ex quo non dccrahic qnarram , tu- 
ra incum palTiuc h.rrcditaria non tranfcunt, quia 
criam fideicommidarius vniuerfalis alteri rogatus 
rdhnicrc nondctrahitquartam. Lprim.i. denique. 
ff. ad Trcbcilia. & tamen non obiddclinic cllc fidei- 
comniiilarinsvniitcrlalis, &quo minus tranfeantin 
ciimiiiri adiuc&paffiuc, fai^arcihcutionc. i.rclh- 
rata.ffadTrcbcL 

Sccundo & vlrimoprobatur fupradi£laconciu(io 
pcr rcx.in Lvcrbis lcgis.fl.dc vcrborum (ignificat. vbi 
probatur qu6d fecmidum cominuncm vfum loqucn 
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di,cui (larcdebcmus, vcrbum, lcgo, eft obiiquum,& 
non importac h^rcdis inlhcutioncra: nam ibi dici- 
lur, quodincerprctationc, vclleguraauthoritatcius 
lcgandi quod cx vcrbis iegis duodecim tabuiarurn 
conccdcbatur, coanguftata (iiit: nam cx iliis vcrbis, 
vti lcgailct , & inihtucndi & lcgandi {X)teftas daba- 
tur amplifriraa , fcd hodie quantum ad viin verhi 
rcftridla fuit intoprctatio, iiied cx communi vfu, 
quantum .adfacultatcm legandi fuit rclkitb potc- 
ftasauthoritatclcgis: & hincdl quod Bald. in Lquo- 
tics,in fi.C.dcli.cretl.inlhtucn. didtquodtiodicvcr- 
bum,lcgo, noncdatnpluiscommunc 

1 SubHitutio Comprndhfi per verbs obliqua fdRd^ om. 

ni temporcefl fideuommiffxria. 

2 Subnitutio Compendiofj per verba oblifjita faSa, 

ancontineatvulgirem.cum fuii decbnuionibus » 

5 SubHitutio pcr verba obli<fua,non contmet pupiUarem, 
cum fuis decUratwmbus, num. 6.7. & cum amplia- 
tionibus{^ lmiiatw)ubui Jecundi dccUralionis , 
ttMm.i.9.io.& II. 

C A P. X. 

I |p» Vg < nj Ecundus cafus principaliscft, tquand» 
S^/QJ^ compcndioia fubihturio fit pcr verht 
^»^^^ mcrc obliqua. & in hoc ca(u conciu- 
*CT^4n/ Doi^orcs, cam omni tcmporcclle 
fidcicommillariam, Barco.nu.ao.Ripa, 
nu. 101. laf nu.^8. Gaiiau.colum. 6 i . & alij Dodo- 
rcscoViraunitcr in d.LCcnturio, la('. &Soci. in Lpri- 
nu,in j. eflcdhi vulgaris fubditutionis.fl'. eodcm, 
Curt. iunior in d.l.prccibiu , numero 48. & Couarr. 
incapJlainutius, cxtradctc(lamcn.$.nono, numcro 
dcdmoodbuo.&lurcc(lcommunis conclullo, quac 
probatur pcr tcx. in l.iilcaquo. §. iidctcllamento. fll 
ad TrebclL in Lcohxrcdi. $.cum fili.r. (E dc vulg. & in 
Lquxrcbatur.rf^.dc milir.tdlam.& iacit tex.in CAnco- 
ninus.fl!defidcicommiiI.'libert. 

z DubitantDodorcs, f an taiis compcndiofa fub- 
ftitutio vulgarcm, ncc non pupillarcm contincat 
fublhtutioncm? Circa vuigarcm omilladifputatio- 
ne, & conciufiuc proccdcndo dicas , qu6d non con- 
tinct , prout itacuncludunt Barro. in d.L Centurio, 
numcrotrigclimo(ccundo.&ibiIarfubnunicro 55. 
Ripa, numcrofbi.Galiau. numcro 411. & Sodn. 
iunior, numcro 174. lal.&Socin. inLprima, inter- 
riocftcrtn.iCcodcm. Curr.iun.in d.Lprccibus, nunic. 
quadragelimooibuo. Soci. in confilio 1 1 6.numero 
vigclimoquatto, voiumineprimo.Cor.incon(i. 1 99. 
numcro a j.voiuminclecundo. Soci.iun. inconiilio 
i8o.numcro7i,voiumine('ccundo, & AymonCra- 
ucttainconfi. 1 to. numcro i. & h,rccll communis 
opinio , qux probanir pcr tcx. in L ille , a quo. $. fi de 
tcibmcnto.lT.adTrcbcllia.vbi fiis^qui rogatus eft 
rclhtuerc, dcccdatante aditam h.rreditatcm, fubih- 
tutus nihilconicquitur.nccdicas tcxtum iflumcorre 
dhim cllc i 1. pcn. §.]. C. ad Trcbcl. quia rcfpondctur, 
^ ibi in fublhtutum ilium cran(cunc adiones vriies, 

Ff crgo 
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fiTcp non ex viilgari , cx qua in fiibrtituco^ (lirc(ftam 
iustranrit:&: ilUvcrba, vtilcsatflioncs, rcfcrnnturad 
pmncs ibi rupr.iponcas({ubita(iones, necdicV^vcrba 
^dvnam dubitationcm propric, &.'adaliam impro- 
pric rcfcruntiir , cum arqualttcr omncs dubicaciuncs 
rcfpiciat , & idco xqualitcr dcccrminarcdcbcc, arg.l. 
iam bociurc.ff.dc vulg A' pupil. fublHcuc.&cum hac 
opinionccH pcrcranlcundum , licct Dcc. in d. Lprcci- 
bus , numcro 1 6.in ia iinc, & Ruii). in d.l. Ccnturio, 
concranum icncanc. Sc l-.ac cctninunis condulio 
probatur hac rationc. 

Vcrbum,c]uandocunquc,licccfir vniucrfalcomnc 
lcmpusconipri.hcndcns, tamcn rcllringiturpcrtcr- 
minum, q'.icmdctcrmrnat,proucconcinucoccurric 
inqiialibccvniucrtali, quxvniucrraliccrdctcrminat 
tcrrainumcuiadiungitur, &fccHndirm illudmodc. 
ratur, prouc Ci dicacur,omnis bonxlidei pollcdor 
prxfcribirrpatio rriginu annorum.iilavniucrfalis, 
omnis,rc(hingicurpcrrerminum,polldlor, cuqua>- 
litatcbonar iuici.fcd in quxltione noflra iliud vcr- 
bum.quandocunque, determinaturi vcrbo, redi- 
luac: crgo fccunduin lempus illius vcrbi dctcrmina- 
nir . fcd illud tcmpus non potcll cllc n ili poll aditam 
hxrcditatcm, cum rcfliiutio non pofTit hcri nili poft 
aditam h.rrcditatcm. I.cogi.frad Trcbcl. crgo co tcin 

1)ore fubftitutus admitti dcbct quo tcmporc vuig.iris 
ocum habcrc non potcil.l.pofl adi tam. Cdc impub, 
£c alijs fubllituf. Sc cx liac confiderationc rcmouctur 
ratioDccij, quianonell verum, quodadlitrdlato- 
ris volunias aniciditam hxrcditatcm : nam illaver» 
ba,quandocunqucHIiusdccclTcrit, rcllituat:hunc ha 
hcnt fcnlum , vt podquamatiiuit hxrcditatcm , liue 
dcccdat in pupillari xtatc , iiuc podca, 6c (ic qiiandu* 
cunquc, fcmpcc Hcri dcbct rcllicucio. & hxc cll verif- 
(imaconciuho, quamtcnet ciiam FcrnandusValq. 
in craCla.dc fucccll.progrcllii.lib.i.j. i S.numcro 66. 
Nccobnactc\.inl.ncquc,in tinc.Hidcmilif.tclbmcn, 
quiaibi illud cH fauo[cmtiitis,& hbcrtatis,prout 
ibi tradit Oarto. 

3 H.Tctcommuni$conclufiodecIaraturprim6 non 
procedcrc.quando dicium cllct,vul.;aritcr,pupi!Iari- 
ritcr,& nir iidcicommilliim rcftituat. ita uadit Soci, 
iun.ind.l.Ccnturio,num.t4i.& num. j i i.Sccund6 

4 f dcclaratur non proccdcrc, quando compcndiola fic 
curafpcciahcxprtirionc ipfius vulgaris, vtqiiando- 
cunquc h.rrcs non crit , vcl crit , & poftcadcccllcrit , 
rc(liuiar.itanot.intcrdcclaraf Bald.in l.humaniutis, 
nu.^^C.dc impubc&ahjs fubilitut.&conlulcndo 
Baldum fcquitur Socin. mconliliof numcro 2 4« 
vohimineprimo. 

f Hxccompcndiofafubflitutiofper verbaobhqua 
conccpta, vti non cuntinct vulgarem, icactiam non 
continccpupilIarcm,vt tradit Barto.ind.l.Ccnturio» 
num.io.qucin tara ibi, quam alibi communitcr vno 
orcDodorcsfcquuntur.qux conciufio proccdit,li 
lic fada fpccialis mcntio pupillaris .xtatis: vtfidica- 
tur, 6: quandocunquc in pupillari xtatc.vcl ^Kjilca 
decdlcrir, rcftituat, &cita volunr Ripa in dJ.Ccntu- 
rio,niiincro i o i.in princip. & ibi G.nl)aula , numcro 
34<?.&Soci. iunior numcio i ^i.&Dcci. ind.Lpro- 
cibus,qui mouencur pcr tcx. in Lcoha:rcdi.$.curo 
^ix.fTcc vulg. 



(5 HfC condufio dcclaiatur primo , f vr non proc^ 
dai,quandodiciumfutlIcr,vulgaritcr,pupilIaritcr,& 

f>cr fidciconimillum, vcRip4» Socin.inprxallegato 
oco concludunt. 
7 SecundbdccLiraturnon procedcre, fquandopct 
vcrbum obhquum dicnt fiinflitufi paupctcs Chrilli» 
videlicct, & qu.idocunq; filiusdcccllcrit, volo quod 
bonainca dillnbu.intur intcr paupercs Chrilli pcc 
mcos cvcquutorcs , nam tunc compcndiofa fubftitu- 
liocontinct pupilbrcra. Vcrum hxc dcciaratio cft 
controucrfi iuris, idco fcias quod dux funt Do^5loni 
opiniones: Quanmiprimacft, quodtcmporcpupii- 
brisxcatispupillarcm fubnitutioncmcontincat, Sc 
idcodtllribuidcbcntinter paiipcrcs bona patris Sc 
(ilijintcgraliccr,cti.*.mcxclufa matrc.quam opinio- 
ncroccncntBart.num.14. Ang.num t>.Areti.num.8. 
Alcxan. num.yS.Iaf^ num.j 8. Gal.num.3 5 1. ZaHnu- 
mcro^i. &:Scy(cI. numc.^S. ind.LCcnturio.Pau.de 
Caflro.&Corn.ind Lprccibus.Bar.tnLfundi I rcba- 
liani. t\'. dc vlufruc lcgaco. Uald.in Lhxrcdicas cx dic. 
fi. dc hxrcd. inflituen. GuilicL dc Bcncdic. in c curo 
tibi,&: in c.Raynaldus,cxcra dc tefl.imcn.& ibi l^ccde 
Anchar. Sc AngcL Areti. in iS.fin.InlHt.dcpupil.Hanc 
eandcmopinioncmconriileiido (cquuci lunt Barco* 
inconii.^&in conli.jd. volum.j. Ang.in conli.pj, 
numc. Abb. in confil. f p.Pau. dc Callro in conlilio 
dj.incafii pr.rfcnti,in lccundapartc, Atet. in con* 
Itho i i.pcr totum ,in tcrtio voluminc, &in conlilio 
rcaindo,in finc, volumincfeptimo,&Cornc.incon- 
filio joi. numcro ct^auo, vohiminctcrtio,&hxc 
cflcommunisopinio,(ccundum Imolam ind.LCcn- 
turio.&elt magiscommunis, lecunduin B.ubaT.in 
d.c.cum tibi&dicitur vcrioropinio, (ccundum laC 
in d.LCcnturio . & in iCta pratStico Sc in conlulcndo 
non cllc ab hac npinionc difccdcndum, concludic 
Angc. Arcii.indiCioSi. hii. & moucntur ifti DoCio» 
rcscx piuribus. 

Priino in hac (ubllitucioncfubincclligitur, quoii 
qncunquc linclibcris filius dccdlcrit, cxcquutorcs 
leltamentarijaccipiantiixrcdicaccm, (cilicct&dcnc 
& dillribuant paupcribus (iarundum difpofitioncm 
tdlatoris.L.tIio, in glof fina. tf. dcalimcn. & dbar. io 
ga.Ldcnique.$.inicrduin.(I!de pecu.legato. LTitia Se- 
io. J.Scia libertis. fT dc lcgx fccundo. l.Proculus. ffdc 
vlufVudhi, & in $. li quisautcm pro rcdcmp.in Au- 
rhcn.dc(andt(.cpifco. (ed vcrbum, accipiat, efldire* 
liium, Jcficcxcquutorcs fiint vocati pcr vcrba dirc- 
(^a&nonobliqua, cuin vciba non ioncntquod ipfl 
excquutorcs capient de maua altcrius.crgo cum non 
fint vocati pcrvcrba obliqua, fcddirc<Sa, fcquituc 
quod tolis compciuiiola hibllitutio latra tcmpus 
pubcrtatis elldirccia pupiUaris.capit.primo, dctc- 
Uamcn.hbro(cxto. 

Huic rationi rcfpondctur : nam vcrbum, accipiar, 
clldircclum li ad pcrfonam fubflicuti rcfcratur,& 
italoquitur tcx. iadiclocap. primo.lccus vcrifiad 
perfonam (ubllituii non rcfcratur: qiiia tunccuiu 
uibfiitiitus propria authoritatc non capiat bona » 
nonpotcft dici pupillaritcr liibftirutus.(i?din qux- 
ftionc noftra vci buin , accipiar, non rcferrur ad iub- 
ftitutos , & lic ad paupcrcs , fcd ad e.Ycquutores:crgo 
in quxftioncnoftra verbum, accipia:, non importAC 

dirediain 
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tlirc^lam AibfHninoncni , Etii dixcrii cum Alcxan- 
dro.ijiiii' ' I i'or«.iccipiimt nominc&conrcm- 
p|;«ioiiL-. n . crnopcrinclccft, acfi vn-biim, 

accipi.it, rc^crrcroradipfos panpcrc* , ar^ram. I.ans- 
uu.i.J..» Tiru.ff deann.Ici»ar. vbi reti<l>iim aiiminiltra 
toribiis tcmpli, fcntcntr rcliiftiim tcmplo, &arqiim. 
4.pcfo.f matre.JTde le^. fcciindo, vbi rclitlum 4tuto- 
Te, incclligirur fcHthini k piiptllo. Rclpondccur cx 
TncntcRipTind.l.Ccntiirio, nnmcro lo^.in di^ilis 
trhim iuribiis rcli<itum Hxd>(mv ftiir liib nomine ofK- 
riji.tlnin adnli-iilhationc illiii^conflitiiri: nosattt^ 
^oqiiimiir in promoncdis ad ipfiim offidum, quoc»- 
4ii vcrb.T vnderur prAlata in |>crlc>nam cxcqiititorum, 
^teisdcotijctopronidcatiTr, & idcocxcannrorcsia- 
rcproprio c.ipiitnr.&: ratioc/l, nuia in dubio faciilcas 
'-ihfclligicariurcproprioconcclli, Barto.in l.rccunda. 
■J.dAra. fflde optiohc leqa. &' dt- hoC vidcturcains , (e- 
cundum Bart.inc.cum in aliqiiibtis, dcrclcript.in 6. 
N(*c obfVat quod fucrirconcclla .id Vtilifateni paupc- 
rom, qiiia pt-r hoc non (cquirur: ctSin nomine patipc 
«im excijiiurorw capiunc. p.iret : ordinarius vcl Hci^ 
gattH ins dicitad commodum fiibditorum litigan- 
tium,&f.»mfnordinariusiurepmprio , &dclcgatu$ 
«oittincddcn.intis &non ibbditorum iiis rcddit.r. 
liilWi dcofhcdefegati. cum concordant. Prxtcrea rc>- 
•Tpohdcr! potdl , nccandoin tali<jua;flionclnSjnfcl- 
lij;i,vprbum, accipiat: nam hocnecratiofuadcr, nec 
%[fale)cj>rt>8at.' 4f fieonfidctentur Je5«v<ju.t ad hoc 
propofitii .tllcg.mtur, non probant ad t]»iidallcgitur« 
■ Seaiodo moUentur. Excquutorcswti', vbi nuilas 
iliuteft hrres, habcnturlocohrredutn. c.cum ribi, 
fcCtindum intellcdhim Innoccntij ,qutcomm«nircr 
dl .ipprobams, fccundum Panormit. ibi , cntra dc tc- 
flftmefi, led in quqftionc noflra polV roortcm fili j nul» 
lu'; alius rcpcricur h-rics inftitiinis: crqo ccnlcntur 
inftituci, &loco liarcdum habentur di«iti cxcquuto- 
rci.ergocom fincindiruti pcrvcrbadirecla, cum vcr 
bum. accipiar, ficdircvlum. I. Tiriacum ccllamciiro. 

j. tf dclcga. t.fcquicurqiiW ifta fubftiturio com- 
pctidiofainira tcmnbrapupillaris ascacisdcbetvalo- 
reiurcdir ' k. 

• Huic r.i . iL . idctur prfmo «xinence RaMi 
fn d.l.prccibo?, coiilni. pcnult.qiiidicit quod fct. irv 
in d.c. ciim tibiproccditnulloalio hprcdcindituro:- 
fedincalu noflroinftitutuscftfihus, vndciprcccnli:- 
turgraiutus.&poflmortem fu.tm cius hxres dare 
bona c\f.|Miitoribus. & racio cll, quia rclidum ab 
cxcqiiiit jribiis ccnfcnir rclirtum ab hafrcdc infti- 
ruto, fecundiim dof. inditttal.alio, St ibi Barco. in 
J»nmaoppolitio. 

Sccundo rcfpondctur cx mcnte Rip^, fi exequuto- 
resiocohrrcduinhai>cntur, vtiqucfKiupercs dicet*- 
ftir fiibrtiriitt pcr fidcicommilltim, quiacapiunc bo* 
nadc manu exeqtmrorum Itrrcdum tcllatoris. Lcam 
quam.C.de fideicomiTiill.& li dixcris, quod cxcquu- 
tores funr h.iTedes nominc paupcrum, ex eo quia 
Omne emolumentum (pcdlat ad paupcres. I. ll quis 
addcclin.indam. Cdecpifcop &cleric.Rcfpondctur 
negando confcquenciam , qiiia non fequicur, cmolu- 
mcncum fpcdtatad paupcrcs, ergo ip(i paupcrcs fiint 
iircifto hrredcs. I.cum filio, &ibi not. (f!dc leg.i.pri- 
mol hxrcdita$> vbi Angc< ^> dcpctif,.hxrccU. & 1.& (i 
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fine.$. Papinianus. ffdc .mirior. Et (i denuo dixeris, 
illud verbmn, accipiar, fub.\ndirur in jjcrlona p.mpa- 
rom,cerceinpaupcribushabcrcf locum lublhiucio 
'pupiliaris, vt li di.\illcc,qu,idocunquc filios meusdc- 
"Cedat , pauperes.iccipiant bona mca , dictocap.(i pa- 
ter, dc fcltamcn. li b. tf. ergo ct iam dcbct cllc puptila- 
Tis,fi verbnm, accipiat, fubaudiafur rti pcrlbnaipfo- 
•nim paupcrum,quorom conrcmplationc ipli cxe- 
<]uutorcsvocantur,argoin.l.aniiua.f Ticia.fr.de ann. 
icgar. l.fidcicommifT" Si.intcrdum. ff. de lcga.tcrrio, 8c 
Lpcto.$.mater. fl.dclci^.i. Iccnndoj<t fj>ondctur tum 
•negando, qnod vcrbuin accipi.ic fiibaudiarur, tom 
negandoconlcqucntiam: nam non (cquicor.cxcquu- 
torcsconccmplaciotif pauperum vocantur, crgopaU 
percs ipli dicunrur accipcre, & licdircclo funt (ubfli- 
iuti,proutfopradictum fuit: cum cciam quiadtdo^. 
Ticia, cum fcqtien. II. proccdic in Icg.icis, qua; nucu 
d.ui [>olTi»nt.Lnutii. tf. dclcga.tcrti"o. vndcdiL>uiniti 
peribna vnius cenicttir dichim inperibna alrerios, 
cuiuscontcmpl.itin ' ' irum. (cd nos loquimut 

in ('ubftitucionibus .1 qii.r non podiinr ficri 

nu(u,cum lint in(titociones,nili in ca(ibus,tn quibiis 
reperitur (libHitucio (ubaudita a Icgc. i.h.Trcdcs pli; 
/f detcftaincn.licrgo vcrbuin, accipiat, lubaudiatat 
in pcrlbnacxcqoutortim, & non in perfona paupcrii, 
non dcbct opcniri fiibrtitutioncm dirciftam , cum 
ipli cxcquucorcs lint nii-.li miniftri. 

Terci6mouentar.Iil.ivcrl>a,dcntur&diftribuai»- 
tur cx partc paupcrum, caciteinfiinr.Lfi quis ad decli:. 
nandam.C.dccpif&cIer.ergoexprena nihil dcbcnt 
opciari.l.j. fl".dclega.primo. crgo non facientquod 
pupillaris (ubfttfutio, qus continettit in compcn- 
dtola, conucrtatur in fidcicommillariam . Hxcrario 
Tcmouetur cx eo, quia vetba infunt ex voluntai- 
le tcftatoris,nam tcftator potuit nominatc paupc^ 
res,& illis immcdiat^ bona crogare : crgo dcbcnt ali- 
quid operari.l.talis ("ctipruriffide Jeg.;. &docec Barr, 
in d. I. j . & 7.& S.oppolit. 

t>oarcb & vltimb alijs omiflis moocntar. Valct 
argumcntum ilibertateadpiam caufam, &itefta- 
mento mititisadrcftamcntum adpias catifis .Euc- 
rard.in (uaccncuna, tn loco a militcad piam caulam, 
fcii fubfticutto obliqoa fiiuorc lit>crcacis & miiicis 
diredafit.Lncqiiccnim, in finc. iF.dcmilitari tcfta» 
mcnro.crgo & (■auorc pia: caunc. Huic rationi re- 
(pondetur diuer('am clli: r.itionem, nam in didtaL 
neque.in fine, iIluddif|H)nifur, quia aitis fellamcn- 
nimcaducum ficret, vtprobatotin iliis verbis, non 
debete inteftari cxitum faccrcqood eucntt in cafii 
ooftro , com tradtcnir dcpopillari & fidcicommilJa- 
ria, qoarum vtraq; adirionc hcrcditacis prxlupponir. 

Bx pnrdictis vidcs hanc opinionem nulla icge, 
necratione niti, aii rcfpondcri nonpoffir: idco al- 
tcracftopinto fuperiori contraria, qubd talis comi. 
pcndtofa iubftitutio fit omni tcmporc fidcicom- 
millariacciam matrc exiftcnte inmedio.quamopi- 
nioncmtencnt Bald. numcfoquadragclimoquinto, 
cum fcqucnc. Salycct.coiumna vndccimi, vcrli.qu 
ro nuncab cxtra, Pau. dc Caftro , ntimero dccimo(ew 
ptimo,& Coraf numcro 7 c . in diifta i.prccil>us.BaId. 
in Lliquisad dcclinandam, nomero lcpciino.C de 
«pjli;.& cicriclmola, numero vigcfimo, & vigelimo- 

F f 2, fecundo. 
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(ccun<!o.Ripa,numcro lo/. Alex.numcro 7J.&S0- 
cin.iiinior niimcro i47.in(il.Ccn(urio.Imob, Cat- 
din. Barb.6i.Trjncifc.Zabar.in tiiClocap.cum tibi. 
polit.in I raCl. rubftitut.in marena Compcntiiofa-, nu 
IjitTo i^.Phil.I ranc.incap.).dctcftaiiicn.in6.& con^ 
('ulcndocamlc(]Uuti funt Baid. mconlilio i t.mcon- 
(llio I lo.&inconfil. tiy.vulum. t.inconhl. ;4.in 
confil. ^ 7.& in confil 1 7 tf. volum.,' . & in conlil. 1 96. 
pcr totura,voluminc j.Pct.dc Ancli.-ua.inconfilio 8. 
numcro 1 .C.»ld.in confi. i j.Raph. Cuma.in conlilio 
I ;o. Alcxand. libi in hoc contrarius in conlilio 4;. 
volnminc primo , & in confi. 1 61. numcro 7.hbro 1. 
vbihanccllc magiscommuncm opinioncm atccfta- 
tur, & Natiain oiidi.ad Alcx.in conii. 1 i.lib.^in lite. 
ra C, dicit lunc cllc vciam ^ communem fcntcriam» 
& pr^cipuc tanto magi$ vera cft , quando addi ta fuc- 
Tuntilb vcrba,bonamca, Corn.inconfi.«jj.in conli. 
I ji.voluminc i.&inconni.j } i. volum.{.&:ha?cc(l 
jnagts cotnmunis opinio, qux omillu lciubus,proba 
tur ex duobus fundamcntis. 

Primum quoru cll . Sublbratioidafada fuit pcr 
vcrba, dcncur &di(lribuantur,qii.r funt obliqua: cr- 
gofempcr erit iidcicommilIari.i.l.coh.trc(ii.)i.cuia 
^li.T.freod. Etlidi.vcris,qu6<iliibauditur vcrbumv 
accipiat-.rcfpondctiir, Paupcrcs funt vociti pcr vcrbi 
oUiqua.l.fundiTrcbatiani.trdcv(u & vfufruclu lcga 
to.cxcquutorcs pcrvcrbum,accipiant, non vtlurrc- 
dcs, quia tcflator dc 51iolvercdc prouidicnon ctiam 
vt fublUtuti,quia non vocantur,vtaliquidconfcquar 
(ur,fcdvtincucncum, quandotilius linclibcris mo- 
ria(ur,habcanc cligcre paupcrc$,& intcr cos bonadi» 
ftribucrc. morsigitur purificac crxiirionemrefpcdu 
cxcqucndi !x non rcfpcClu fucccdcndi, crgo niin cxc 
quutotcs non linc lucrcdcs.ncqucfubllituti.&paupc 
rcs vocati funtpcrvcrbaobliqua, fcqui[urquudh.TC 
fubllitutio crit fcmpcr iidcicominiilaria. & hocargu 
mcntum ranto magis fiiuotcmatris procedtcqiiod 
confirmatur: nam liciit tacita, ita dubia fubftitutio 
nondcbct intcrprctariin totalcm exclulioncm nu> 
iri$,Ba].in confi.i z.vul.i.&hocfundatnuntuin llria 
gi(,tamquandoadditafunt vcrbailla,bonamca,qua 
(juando poiitanon lunt. 

t,: Sccundum cft. Pcr pupillarcm fucccdicur in bonU 
pnpilli, Inftitur. de pupill. lubHitut. in princip. fcd in 
qu.tftioncnoftra fucccditurin bonis tcllatorii, cum 
tcftatoradiua botMlcrcftrinxcrit: crgo impoHibilc 
cft,quod in calu noftrolubcompcndiolacomprchcn 
daturpupilUris.Ec lidixcris,quod illa vcrba, bona 
inra,non impcdMinr,quin llibftitutioponit valcrc iu 
rc pupillaris fubftitutionis , arnum.Lli ita. $. qui liho. 
ff.dc oono.jH>ftclI. fccun. tabul. cum ibt not.pcr Ba; c. 
vbipcrillumtextum voluit,qu6d(i (dbicor filium 
impubcrcmfubftiruiti&ailiccit h«cverba,vidclicer, 
{i nlius mcus in pupillati a.'[aicdccellcrit, bonamca 
pcrueniantadScium: cerrcliiiluuinpupillari £ta(« 
dcccdacpoccricfublUtucus vcntrc cxpupilbri fub- 
ftitutionc,& iiccapict ncdum bona tcftatoris, fcd 
ctiam pupjlli , quacapcrc conlucui( (ubllitutus vc- 
nicns ex pupillari.quaii rcftator volucrit fcntirc,qu6d 
fubfticutus capiat Donaiplius tcftatoris, fcilicctquo; 
inucnict in hxrcditatc pupilli^&licpcr mcdiam per- 
iboam pupilli. Rcl^Kinactur, quod tcx.in diclo $. qui 
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Elio, loquinirquaiulodc pupilLiti f ratceft fnclitnen 
lio, &cftpofita in coiuiiuunc, quiacunc pralunii- 
tur,quod voluetir ("ubfticucrcpupillanccr,i(adccla- 
ranc Arct.& Soci.in l.prima. if coti. vbi dicunt , quod 

3iund<.> tcftacor fubfticuic inbonis fuis pcr vctbuni 
ircdura, cunccftpupillarisfubfticutio dircdalinc 
dubio . quod cft incclligcndum , quando dc pupillari 
ctaicfuicfa^amcniio,quia Soci. aii liocallcgat di- 
(ku )i.quililio. &ita dccurat tcxtumillum Ruin.ia 
conf loj.numcro 19. volum.a.&antccum Cora.ia 
conliLi ji.fubnumcro } 1. m vcrlic. nc-cobftat, vo- 
lum.i.&inconf ^ii.numcro 1 j.volum.j.&cft ve- 
radcclaratio: lcdin quxftione noftra non cft 
mcntio pupillaiik actacis, crgo tcx.in d.$.qui tilio 1 lu> 
cum non lubct in calu nollro . 1 
Pcr fupradidafundanicniacgoconcurrocum hac 
8 optnionc, -{-qii^proccditcciam quaiido teltacorfub- 
iUtutioncm formar, vt fupra , & niillum dac e&cqutir 
(urcm : v( (idica(,quandocunquc iiliusmcus dci^ili^ 
ri( linclibcris,cunc bona m>-a dcntur paupcnbu^ 
ica (encn( Birc.nuinero 1 j . A nj^c.numcro 6. Alqxaiv 
nuinero7S.Ripa,numcro 109. Soc.iun.num.i48,& 
Alciacnumcro 7 j. in diCLi 1. Centuno . Corn.nwmc?- 
ro I j7APau.dcCaftro,numcro 17. in<lLprcabufc 
Bald.mLliquis addcchnandam,numcro7.Gdccpih 
lcop. & clcric. ImolaincRainudus, c)((rade(cftani. 
Franc. in cli patcr , colum.4 1 . vcrlic. fccun«ioqu.tri- 
tur, dc tcft:\iu>lib.^. BaId.inconiiIi9 1 10. Ub.i.&i(i 
conliUo I «.«odcm lib. & in confilio i 4. numcto 1. 
mconlilio ^^.numero ^.lib.j. &inconliUo ij)<!.nu< 
tntro I. lib.5.PaiulcCallro,inconli.67.numcri0 3. 
vulum.i.& Alcx.incon(i.i i.numero i i.Iib. ).&ha:c 
cft cummunis opinio, vc prarfati Dodorcs dicunt. fi( 
radocft, quia pau{xrcs fubfticuti fuaunt pcc vc(ir 
ba mcrcobhqua. : 
Ncc obllac li dicarur , quotl cpiicopus (ic cxrquur 
tor lcgitLUiUs & cencac locuin ha:i.cdum, didaL/1 
quis ad dcctuiandam . quia rcfpondcrur , quod cpi-j 
kopusccncc locjiu paupcrum,& (i paupcres inlU- 
tuti fucrunc, ceneKwiccpilcopuslocum h.xrcduini; 
diital.liquis ad dcclinamlam.icd fi paupcribus Jcr 
gacum, vcl (ideicommillum rclidum lit , tunc lu- 
cumha;rcduracpifcopus ncuKcnet, fed bcncppicft 
vcicxcquucor lcgicimusadioncm intencarc proho<p 
lcgato icu lidciLummillo. &raciocft,quia caiishatt 
rcs habcor, quaiucft is,pcrquein lia-rcs ciHcior.Lqui 
in alicna. $. intirrdiim . ff. dc acquircn. hxrcdit. cuin 
cri»o cpilcopus e.4;cucur li.rres pcr paupcics, qua- 
Ls cft (ubfticutio in pupcribus , (alis cft in cpiicopo: 
& (alc cft (acitum , qiialc patitur cxprcduin : fcd 
cum forma lubftitutionis pr.Tdido.- in pcr(ona pau- 
pcrumlitobliqua, ncccllario icquitur quod inpcr- 
Ibna cpifcopi cciam obliqua dicacur . Ncc obftat 
quod lubauiliacur vcrbum, accipiac quia cft con* 
tnt volun(a[«m tclbt(oris, nec cx eo quod ccftatoc 
non prouidit dcalio excquutorc, videtur tacitccon- 
i'cnlillc,qu6d cpilcopus litexequutor, argum.l.con'» 
Eduntur. ff.dc iurc codiciL quia quando tcftator po 
(cft (]uuuifmodo prouidcrc contra difpolica pcr le- 
gcm,tunc niliildilponcndo taciccvidccur vcIlc,quo{l 
lcxipladifpofuic&i(a proccdicd.l.C9niiciuntur.& 
hoc modo ccia proccdiic nocac^ pct Bar. in Lh.crcdcc 

mci. 
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inet. $.cuin ir.T.ff.ad Trcbcl.fiil quando vno cafu corj- 
tralcgcni tlirjjoncrcpotcll tclbtor.alio vcrocalu no: 
tuoc ii nihil jifponar.non podlimus omnino allirma 
rc, tcftatorcm voluillcconformarcluam voluntatcm 
cumdifpofitionc kjjis, quia fortc tcrtator voluillcc 
«iiljmncrcmcafu libiintcrdiclo, nam no probat hoc 
dlc,fiuoil c6cini»itabcllc.l.non lioc. Cvndclcgitimi. 
6c ita proccdit tcx.in cJiainutius.cxtradc tcftxvbi di 
citurqiiodTrcbcllianica dctrahitur cotra tcilatoris 
voluntatcm.namlicctcxprcfscpoflitTrcbcliianicam 
prohiberc , non tamcn potcfl tacitc & in omni calu. 
icd in cafu noftro tcdarornon potcft rcmoucrccpi- 
(copum abcxcquutionc, co caluquodcalio vchtpro 
uidcrc. i. ii quis autcm . Auth. dc ccdellaft. titu. crgo 
non prouidcndo dcalioexcquutorc, nonpotcddi' 
ci quodcumdifpolitionc volucric fcconformarc. 
5 Supr.ididacontlufiopioccditcjiam,tqri tcftator 
dixic, volu quod bona mca vcndatur, 8c pretiu diArt- 
buatur inter paupcrcs, quorum clcdio nat pcr mcos 
cxcquucorcs fcu hdcicomillarios. ita tcnei Bar. in d.l. 
Cencurio, num.i^.&cum coibicommunitcrcran(^ 
cunc Dodlorcs. & ratio cfl, quia qualitas, qu.T adi)ci- 
tur dctcrminaio vcrbo pcr rclaiiuutn , rcfpicit folum 
fuum antcccdcn5.l.fiho,in fi.ir.deadimen. leg.i.fcd in 
«juxftioncillaqualicasclcclionis adijcicur determi- 
nato vcrbo fiat,pcr rclatiuum,quorum, idell paupc- 
rumtcrgo refpicirclcchoncm tantum ractcndam per 
fidcicomiirarios.&idcmcftli tcrtatordixcrit, bona 
roca vcndantur, &C prctium dillnbuacur intcrpau- 

Ecrcs digcndos pcr meos fidcicomillarios, quiaver- 
ailla, pcr mcos fiHcicommillarios, rcfcruntur ad 
participium tolum cligcndos , idcll qui eligciuur.gl. 
in clcmcn.j. in ver.dignitatibus, dc przben. Sc iradic 
Bar.inl.j.in^.q.fr.dccondit.&rdcmonftrat. 

Rctcnta fupr.idiCLt communi opinione, non cft 
vcraconclulioBartoliind l.Centurio, num.i4.cicca 
quam vidcas ibi Ripam.num.j. 

10 Antcdida communis opinio dccbratur fprimi 
non proccdcrc, qfi tcftator exprefscdilponit quod et 
bona filij diftribuamur intcr paupcrcs: tunc ctiam c5 
tincbit pupillarcm, quia alitcr quim pcr pupillarc no 
potuir difponcre dc bonis filij.& licct vet ba fint obli- 
qua, tii cnm coftct dc tcllatoiis volutatc crahutur aci 
dircdU.l.quxrcbatur & ibi Bar.lf.dc tcfta. milit.& ita 
Ripa in d.LCcnturio, num. 1 06. contra Bald.in con- 
GL 19$. Ub.j. tenet,quamuis antc cum tcncac Ale- 
xan.ibi.fub num.8 t.in vcrfaliotamcn cafu. 

1 1 Sccundo dcclaratur 116 proccdcrcfquando diftin 
xit pupillarcm xcatcm ab adulca: vt vcrbi gratia,h di- 
cat, ll hlius mcus dcccllct it ui pupillari xute, vcl po- 
Aca quandocunq;, quod omnia bona mea diftribua- 
tiir paupcribu$:na tuncilla vcrba, bonamca.noncx- 
cludant piipillarcm fubftitutionem, Uol.in d.l.li quis 
addcclmandam, lubnum.7. Bart.incon(i.3.&Sod. 
inconii. I 1 ^.in j.volum.num.f. 

Contra hancdeclaiationcm tenctlmo. ind.c.Rai- 
nucius,cxtra dc tcftam.Alcx.fub nu.8j.in vcrf.&fub- 
dit Bal.ibi,&Ripa. nu.i07.ind.l.Ccnturio,&Bal.in 
conf 1 10.& m conf. 1 1 f .vol. t .& ratio cft, quia verba 
obliqua cxLludut pupiUarc ct figurata,& diftributiuii 
tffis refirrtur ad %'crba obliqua: ergo h.TC (iibilo 01 tpc 
£fidcic6milIiriA.I.cohijicdi.§.cu lihj.fi.dc vuL& pup. 



1 SkbfiitutioComPendiora, qud fit per yerba cnmnuni* 

mpi,bri,anfitomni temporefidricomnti/furij.cum 
fnisdecljrjtiombns, cir ffbdrclaratiotiibus^nkm g. 
9.10. 1 i.i 1.IJ.14.I 5.I<».I7. 1 8. 

2 Vetbum duo^vel plnrj refpicieHS determiniibiHa,debet 

ea pariformiter refptctre. 
} Vna eadem^ res diuerfoiure non cenfetur. 
4 Q^idt feciindum curfum temporis determin.tnlur, raria 

to tcmpcre -variantur. 
j Ferbum auoties ad plura tempora referri potrfl^ in du. 

bio di mt [ecundum illud tempusquo cajuseuenit, 

inteUip. 

6 Verba dubia debent appficari illi extremo, quodeii 

potentius. 

7 InteUe&us ad cft pater, de tejia m.in 6. 

ig SubfiitutiovltrapupiUjrem ttateman extendatur, fi 
fiiio impuberi fubfiiiuitur , ft fine libens dcceff rrit. 

20 Filtf pofiti in conditione, an inteUi^antur pofiti in difpo» 
fitione. cum fuis declarjtionibus & fubdeclaratimu^ 
bus,num.z^.2^.z6 27.28.29.30.3 1. »5" J»« 

2 I InteUeCltis ad i.j. CdepaS. 

2 2 InteUcflus ai l. Lucius.ff.de Ijdred.inJUt. 

2 i Fidi icommiffum ex conie&uris inducitur. 

3 3 Subiliiutioconccpta fub dupUci conditione altematiua, 

vt fi bdres meus fine filijs., veifilijftne ftiijs deceffe- 
rintfubfiituoCaium .anonus iniunRum inteUigatur 
Joli hxredi inUitutofub duplici condiuone, an etiam 
liberis in condttione pofttU, 

C A P. XL 

Ertius & vltimus cafus principalis cft, 
fquando Compcndiola lubftiturio fit 
pcrverbacomuniaimpubcri. &inhoc 
ctfudubitatur, anfitomni tcmporcfi- 
dcicommillaria, an vcro tcmporcpupil 
laris xtacis dircdla pupillaris & poftca fidcicommiila 
ria.In hocdubiodua: limt principalcsDocWum opt 
nioncs: Quarumprimacft, quodktomni tcmpore 
fidcicommilIaria.quam opinionem tcnenrglof laco. 
Butrig.Odofrcd.Marti.SiIli. Guil. Dyn.R.iyn. & Bald. 
ind.LCcnturio,glof.Bald.&Albcric. in d.l.prccibus, 
Bald. in liam hoc iurc. $.hoc icac^ue. S. codcm.inLez 
tribus.Cdcinofli.teftamcn. in Ihcut in annos. ff.qui- 
bus mod. vfusfruc. amit. & in I. Pomponius. S. dc ne- 
goc.gcltAlbcric.in rubr.ff!dcvulg.& pupil.glof Car- 
din.&Hofticn.in d.cip.Rainutius , Azo in rubr.C.dc 
impub.& ah|s fubfti tut. Arch.in cip. j. de teftam. in 6. 
& Angc.in $.fin. Inftitut.dcpupiL fubftituc. &confu- 
lendocandcm opinionem (cquuci funtBar. in conlL 
X i.in conli. f 4.& in conli.14 1 .vol.j.Bal.in confi. 350. 
num. i .&in conli. ) 9 1. num. 1 .lib.4. & in conli. 1 7 j. 
num. f .& 7.hb. y.Pau.dc Caftro in confi. i ^i.num.i. 
lib.j. Angc. inconfdio i f i. numero 1. SignoroL dc 
Horood.inconli. 1 o^.numero 14.& iS.Bcro.in con- 
niio 1 1 j.numcro f.lib.i. &inconfilio 1 15. numcro 
nono,codcm hb. Corn. inconli.j ii.hb.3.&Nat.in 
addic. ad Ah-xand.confilio i^.lib.}. &fupradidh vc 
plurimum aticftanturhanc cllccommuncm opinio- 
ncm,& moucntur c.x plutibus. 

Ff j Prima 
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a PrimA. t Qnoricfciioqiie vctFiuiti aliqiiod duo vcl 
pliirarcrjiicicdcccrininabilia, dcbctca pariformitcr 
icrpiccic, l.iam hoc iurc. ffcod.fctl vcrbnm comrou»- 
oc quo in (ublliturionc vlus fuit tcftator, rcfpicir t.i 
ti;mpus pupilbris.^tans , quam tcmpus poll pupilla- 
rcm artatcm : crgo iila tcmpora pari/ormitcr rclpicc- 
f cdcbct. & qucmadmodum tcmpus po(l pupillarcrr^ 
^iatcm ccrtu cft iurc hilcicomilfi.Cii: 116 tlirciio dctcr- 
minarCfitaccdcbctdcccrminarcpiipillarisftatis tps^ 
Hnicnitionirc(pondctur,c]u6diunc maiorpro 
rofitio proccdir,quando cadcm ratio in vtroque mi- 
litai: fccus ti diucr/a.quia tunc lccus cil, prouc Do<^ 
(esind.l.iam hociurc,&alibi traduiu, prouc cflin 
Calu noltro, i n quo rcfpcd u tcmporum diuerla atlcft 
fatio, cum intra pubcrratcm iurcdircdo valercpol* 
(it.arg.prin.Inllit.dcpupil.Nccobrtat II dixcrisquod 
jdcm vidcturclleind.l.iam hociurc, cuminpcrfona 
impnberis pollic cdc locus pupillari iiiblhruiioni, ia 
pcnonapuocris, no poHit: & tn tcxrus vulr.quodcx 
Quoinpcrlona pubcris nopotcftcllc locuspupiliari 
uiblloni , noii iic ctiam locus in perfona impuoeris. 
quia rcfpondetur,quodex co illudcll, quiaaliasrc- 
fuliarcntdiucrlicffcclus, vidchcctquod vnus fuccc* 
dcrct, &.iIternonincoca(u,inqaovtambo fucco 
dcrcnrpcridcm vcrbum diipofitum fuit, vndc natu- 
raverbi rcciproci inuiccm altcrarciur^&dcftrueio- 
nir,quod lccus cft in cafu noflroiquia li vcrbum com 
munc,tcmpusantepubcrtatc& tcmpus poilpubcrt.-\ 
tcm dirioimitcrdctcrminct, tamcn idcm vtroq; tcm 
porc fucccdc-r . & vti vocatus cxrat, ita admittitur . & 
nota quodrcgularircr in matcria lubftitiitionisvnu 
vcrbum plura rcipicicns tcmpora, non dcbct capari- 
formitcr rclpiccrc, qri aliquafpccialis non militac ra 
tio,vt ctt in d.l.iam hoc iurc , vt cxcplo hocprobatur. 
Sublhiuiiorcciprocamixtacum compcndiofa facla 
plurib.impnberib.determinat .Tqualitcr pcrfonas, 8c 
non xqiialitcr rcmpora, quia continct plurcs pupilla 
rcs & plurcs fidcicomnullarias , vt tradit Bar, in I.Lu- 
cius. n.cod. & tamcp (i rcfpicerct .Tqualiccr rcmpora 
concincret fidcicommillariam tantum,&licvti rcci« 
proca mixtacumcompendiola,qua-conucnit dirc4 
^&obliquf fubllitutiont,diuer(istcmporibusdi< 
rcda&obliqua incerprctaturtitaeciain cafu nolho 
fublUtut io compcndioia faita vni pcrfonar,cum con- 
ueniat dircda: &obhqux fubllicutioni, diacrlis tem 
poribus dircda & obliqu.-i interprcrari dcbcr. 

j Sccundo mouctur.fh verumcllct.quodliarcfub- 
ftitucto intra pubcnatem diredo valerct, poll pubcr- 
tatcm iure fidcicommi(Ii,fcqucrctur,quod vna Sc ca- 
dcmrcsdiucrfoiurc ccnfcrctnr, fcd confcqucns cll 
faliiim. Leum qui ardes. fl. dc vfucap. &c.maioribas, 
<Ic pr.rbcn.crqo falfum e(k ctiam antcccdcns. I luic ra 
tioni pciponclcnir , quW vna cademquc resdiucrlo 
iure ccnfcri non dcbcr eodcm tcmpore: fccus diucr^ 
fo tcmporcquia tunc vna cadcmque res diucrfo turc 
elIepocclt,vtprobarurinl.l'omponius.la i.ffdc neg. 
gcl>. & in l.prccibus. C. de impub. &ali|s fubdinu. & 
in d.l.Cenrurio. crgo in cafa noftro ccraporc pupilla- 
ris.Ttatisdiicc>o valere j>otc(},tempore vero polV pu- 
bcrtatcm iure fidcicommiiri. imino nci;ntur,quod dt 
ticrfo iiirc hxcfnbititutio cenicatur, aim non pofTit 
pili vno iurc valcrc, icilicct vcldiccdo, vciiidcicoin. 
i 1 



millario, cum non lit rcitcrabins.&licetiprinctplo 
inccrtum lit , quo lurc lit valitura : taracn talis inccr» 
titudo non operatur, quod (ubftitudo, quantuni 
ad ctfcifhim ccnfcacur diucrfo iurc>Tt prob.acuc in 
didUl.prtjcibus. 

TcrtiA mouencur . Si hrc fubftitutio intra pubcr- 
tatcm iurcdirecto, poll pubcrrarcm iurc fidcicom- 
milfivalcrc pollcr.ticrcr voUintatis diuiiio: (cd hoc 
licri nonporcft.teumqui.f tin. (£dciisquibu$,vtin- 
dijjn.crgo non debet & iurcdircAo& iurc (ideicom- 
milli h.rc (ublHcucio valcrc . I-luic rationi rclpondc- 
tuc^uod voluntatisdiuiiioiicri nonpotcfl, adhoc 
tt difpolitio pro p.arte vaieu, & pro partc non : quod 
noncil incalu nolho, cum (ublhturio (cmpet va- 
lc.it intorum,hcct diuerliraodc fecundum varieta- 
tcm ccmporum . 

Q£are6& vltimoalijs omidis moucntur pertcx. > 
in c.Rainutius. cxc.dc tedam. vbi fititfadafubditu- 
rio pcr vcrbura, (uccedat, quod cfV vcrbum commu- 
nc: &tamcnprobaiuribi, quod orani tcmporc dl 
(ideicominilIaria.Huic tcxtut refpondetur. tcxcus ille 
non dicit, quod illa (ubflo (it omni tpefidcicommif-. 
laria, nara iiliaibi dcccllit poflpupillarcmqtaicm » 
&idco (iiblhtucusiliam hxrcditatcm iure fideicom- 
mifTi habcbic . vcmm li dcccfTi llct intra pubcrtatcm , 
an illa conditio eilet, nccncfidcicommillanacenfcn 
da.icxtus no cxprimir, &idcoincafu nro noflringic 

Sccundacllopiniofupcrioricontraria, quodimi 
fubfIicutioitlainirapupiiiaresannosiurcdirc<^o. & 
vt pupiliaris vaicat. quam opinioncm tencnc giof in 
$. qua rationc , Inllt tuc. de pupiil. & in $. fin. Inftitut. 
cod.i3ar.nura.19. in finc. Ang. nuin.5.in finc. Pau. de 
Caifro,num.7.Alexan.num.77.IinoIa, num.i j.Are. 
nura.i j.Iaf.num.4f.Rip,num.i i^.infine. ZaCnti!» 
mc. ) o.Ciaud.dc Scvicl.num. ^ o.Soci.iun. num.i<> 
Alcia.num.84.&I-anfT.dcOriano,num.;<>.Cyn.coL- 
pcnulc.Bart.num. 1 6.Q.ii.nuro^.t.Ang.num.io.Saiy. 
col.9.P4ii.dcCallro,col.6.Alcx.num.i i.Iafnura.i j. r 
Cttr.iun.num. 1 9. Cagnol.num.i i ; . Corn.num.7 1. 
Scba(t.Sap.num.8 i.Coral^num.6 i.&Caccialup.nu- 
mc.^S.ind.I.precibus. Ant.dcDucr.num.^x.intinc 
loan. And.colum. i . Abb.num. 1 & Imoia, nu. 1 90. 
in d.cRainiitius , Franain c.(i patcr, col.44. vctC i i. 
dc tc(Iara.i n 6. Couarr. in cRaiiut tius. $.9. nu. 1 7.ex- 
tradctcflamen. &i'crnandus Vafqiiiusin tra^de 
fiiccelI.pro!;rc(!ii, Iib.i. $. 1 8. numc.49. cum fequen. 
I lanc candcm opinioncm conluicndo lcquuti lunc 
B.irt.inconli.jo.lib.).Gat.inconfi.4ii.num.t.hb.j. . 
& in conii.i 9 f .num. i . hb.4.PAU. dc Caflro in confi. 
1 7 i.num.^.in conlu 17 j. nii. t . &in conli. j 7 j.nu. j . 
hb. j.& in confi.49.in fincUb. 1. Atcx. in confi.7 1 nu- 
me.j.lib.i.inconf i i.nura.io.&inconii.i7.nu. r I. 
iib.5.&incon(i.f i.num.4. hb.7.0ldr.inconli.i 1 f. 
Roman.inconli.i }o. numc.i.Bcrtran.inconiliiS. 
num.i.& i.Iib.j.iii conf 1 y i.num.6.&inconfi.i4 
nam.i. iib. z.Cipra in conii. 1 4 1 . num.3 . Cuman. in 
confi. i.num.S.Corn.in confi. 1 S7. voLj. in conlL iS. 
incon(i.<?f.incon(i.ij8.&inconli.i f i.volutn.z. in 
conli.pj.iiiconli.i i^.&inconlL; i6.voIum.}.&in 
con(Li8.voL4.Arcci.inconfi.i yj.Dec.inconlLziS. 
nu. j.Ruin.in con(i.76.in conli. i o & in conli. i o f. 
vpL j,.Sod. ia coi}iL 1 44.vol.j..Curt.iua. in coniil.8^.^ 

num. j. 
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tiom. } . Parifin conf.y j .vol. j . ALiria.Soc.iun.in con- 
(II.94. in conl. i 4. & jn conl^ 1 1 1 . vol.;. vbi dicit hanc 
ellcma{;i$communcm {k vcram opiniuncm, Ncuiz. 
in conCj ; . num.6. Guiiio Papi m deciC. f z i . &Ri>- 
lanciusaValicinconi. tfp.pcrrorum, voLj.vbi iianc 
ellcmagiscommuncm opinioncmatHrmar, qui Do. 
<^ores cx pluribus moucntur. 

Pr imo . t £^ > <]"3: fccundum curfum ccmporis do- 
tcrminaniur, variato tcmporcvariantur.i.prctiarc. 
rum. fiin. filad lcg.I-alcid.LTitia Scio.f.viuras. iF.dc 
lcg.x.&Lpcn.Cxlc vfur. rcdcompcndiolklubllimtio 
iccundumcurfiim tcinporis dctcrminatur,eri^ va> 
riato tcmporcvariatur.fiuicrationi rcfpondctur.ncw 
gandominorcm: quianoncft verum quodcompcn> 
<iiol.irubllitutiorccundum cem|X)ris curfum dctcr- 
minctur, immoiuraic dctcrminationcmiccHatoris 
voluntatc.vt omncs admi ttunt,& Faci t tcx.in Lquam- 
uis.C.dcimpub.&:ali)srubtlit. Sccundo rc(]x>ndctur, 
quodlcx.prccia rerum $.tia.loquiitir , quando varia« 
tur q'jalitis S( nnn ruhlVuia , n.im prcctum cH maius 
vd niinus . qno<l fecus cll in cafu nollro, quia li dicc- 
rcmuslunccllc pupillarcm intra pubcrt.item, non 
qualitas, fcd fubllantia fubtlitutionis variarctur.cum 
dic>.i iubllitutio k fidcicommillaria in rublUntia 
dilictac , vt dicunc Dodorcs , & id dlc vcrum ex 
cHcdu ipib condac. 

Sccundo moucntur pcr tcx. in l.patcr Scucrinam . 
J.conduionum vctba. fi.dccondic.&dcraonlh Huic 
tcxcui omilla refponlionc Uartoli , dcqua ibi, rclpon- 
dcas cx B.ildu in Lcx tribus.C.dc inoilic.ccflam. quod 
cxcu vci bailia, li turciam inrra 1 S.annumgcllcrinr, 
vario modo intdliguncur, fciliccc quod tcmpore im- 
pubcrtatis, vt cuccla,pollca\t cura , quia non poccrat 
vntrurmitcr accipi , quia poll; pubcrtatcm non ell lo- 
cus tutelx, InAic.quiarood.cutcb fin.in princ. led fe- 
cus ell in calu noftro, quiailra fubllitutio lcmpcc 
vt hdcicommillaria valcrc potcll, quarc non vidc. 
tur ncccliaria variatio. 

Tcrtiomoucntur.tQupiics vcrbum aliquodad 
plura tv-mpora rcferri potcll , in dubio dcbct fccun* 
dumiilud ccmpus,quo cafus cucnit, intciligi.Lj.in 
prin.fi^deadimen.legac.Lha:cconditio.$.fi. cum Lfcq. 
fr.decondif.&demonn'. fcdvcibumcommunc, quo 
conceptacftbzc compcndiofa fublbtucio,ad plun 
tcmporarcfcrri potcll.qui.i poccll rcfcrri ad tcmpus 
pupiilaris ztatis,&: ad tcmpus cxtrapupiiiarcmxta- 
tetn.£rgo kcuudum iliud ccmpus , quo caius cucnir^ 
iatdiiqi debct: & licii intra pupiilarcm xcaccm dcccf 
icritHiuis, lignificcc pupillarcm lubllicucioncm, fi 
poilea Hdcicomimllariatn. 

Huic rationi rcl{K>!)dctur: nam maior propolirio 
proccdit, quanduaCtus iccundum tcmporum varia- 
tioncm dctcrminatur, fccusii a temporum vaciacio' 
nenondcCvrminctur: n.im cunc,cum vnus femper 
Cit ai^us,non [loccil in dubio fccundum ccmpus , quo 
cucnic incclligi:fcd in quxfUonc noilraadtus leu lub- 
fiicutioi temporii varictatc non dcccrminacur, vc fu. 

Ecain rcfponlioncprimi fundamen:i diximus: erc;o 
zc compcndiola iiibiliturio per verbum commu- 
neconcepta fecundum ic.mpus quo eucnir,intclligi 
aon poteil , & (ic maior piopoiitio in calu nolko 
tton prcccdic 
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6 ■ Qiiarcomoucnrur.t Verbadubiadcbcntapplica» 
ri illi cxtrcmo.quod cit poccncius.Lquarricur.tLdc lla* 
tu homin. & in dubio patcr prarliimicur fiicerc difpo» 
(itioncm,qu^filio fauorabilior i ' ' ■ lodtemporc 
pupillarisxtatis,fublhcucio iitcrpreccCur« 
cil pocentior &dignior , & (auorabilior : qu^m li tit- 
terpretaccturfideicoramill.iria: rrj^oco tcmporcin» 
tcrprerari deber pupillaris&non tidcicummiliaria. 

Huicccxcui rcfpondccur, qiiodtunc cxtrcmopo» 
rcntiori appiicari dcbct dilpolmo,quando altcrius 
extrcmi hgnificatioellirt imprnpria,&ita ioquicur 
d.i.qu.Tritur, &I ;.$.j.flr.li.igcrwchg.(cu cmphyc.pct; 
cum limiUbns, &fauorabiliordifpolitioincerpreta4 
tur, quando non rclidtacdilfoirmis dcrerminacio : Cc* 
cas li ccfultct.quia tunc lecus cll,vc parcccxcmplo re* 
ciprocx, inqiu propcerdiiTormemdcterminatione 
pupillarisnoncontinccur.quzaiiascontincrctur, 6t 
fic plusopcraturprxfumptio, quod tcll.itorvoluerii 
vniforracmlublHcutioncmfaccrc, quiim hliopupil- 
lircm /accic. Scd in qu.rllionc nollra vtraquc fignifi* 
catiocll propria &elt paris potentix, cum per vnam 
fucccdatur pupiUo.pcr altcraro celbcori, & dilTormis 
ellcc dcccrminacia: crgo non ei\ veruin qu6d puptlU- 
ri lubllicucioni cxtremum applicari dcbeac, &quod 
tta cx pr.Tdiclis fubftitutio intcrprctari dcbcar. 

Quinto&vitim6a]ijsomillis,niouencurtper tex< 
tumincfi patcr, dctcllam.intf.Huictexcui.omiiris 
nunnuilorum Dodorum rclponlionibus, qttx fkali- 
tcrreijciuntur, refpondctur»qu6dibifab(licuciovcr 
bis diredhs fada fuic : quod coftac tum cx ilio verbo , 
morcrccur,quod tlircciam fignificacfubllicutionem, 
curo ad pct fonam impuberis refcracur, Bald.in Lfina.' 
fub num. 1 7. C. dc facrolan. ecclccura ex iliis vcrbis, 
Chrilb paupcrcsinltitucndohxrctlcs: nam vcrbuin, 
inltituo, iircundum omncs, cHdircdumdnilc.Ncc 
obllar, quod ibilinc vcrba fitmmi Pontificis,quia 
l*on tifcx rcfcrt cafum, qucm dccidic : & idco vidctur 
diccndum, quod rcculerit lccundum quod crat in fa- 
ihconcingcntia.&ficrcfcrcndo fub.^icurionem tc- 
ftatoris crcdcndum dl, quod rctulcrit vcrba ccftato- 
ris , vcl xquipollentia . Ncc obHat, ii iccundum lalb-. 
ncmdixcris, quod ibi fublhcucio concepta fiiitper 
vcrba communia,& nonpcr vcrba dircCta, & ita pr^- 
iupponcndum elb nam li ibi dircdis verbis fada fuiC 
fe lubllimtio, fcqueretur , quod ibi dubium no fuil^ 
fct, vc defundts fiiijs, vei altero cx hli js intra pubcrca'*- 
tcm fubihtutus CY pupiilari admittcrctur, cum nemi 
ni dubium cllirtiiiam fublbtutiuncmdledirecbimr 
(cd tcxrus prxlupponit dubiuin fiiille , cum ad intcr- 
prctationcm rcciurat . crgo dirc^s vcrbis ibi fubAi». 
tutioIaiflanoncrat.Reipondco: ncgari non poicil»> 
quiniUafublhtutio ibinon fucntpcr verba direcbi 
conccpta: &cumfiraiisincl.iris, non dlopusconie- 
<Sturis.l.continuus.$xum ita. tfde verb.oblig.lcd quis 
poHct quxrcrc, ibi firdrca iliara fubfhtutiuncm in*> 
tcrpretatiu, ctim non ellct ncccilaria, ex eo, quia mw 
bis dircdis concepu fuii . Huic quxfito rcfjxindeoiF 
quoil ibi iiia intcrprctatio nccetloria fuic adrcmo- 
ucdumomi n , qucdproccdcrcporcrat tuin 

ex illis verb . , , i^i is: tum cciain cx prclumpta 

llatoris voluncate, pcr quam ciidtur vcllc fublhta» 
^oncnioiuni tcoipoccciu poflpubcturcmvaIcre«> 

quo 
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quo temporc no porcft nifi in vim iidcicommini fiib- 
ftincri. d.Lvcrbis ciuiiibiis . crgo vidcbatur fidcicom- 
inifiariacciam tcmporc pupilLaris xtacis, nc diuifio 
ficrct voluntatis. tamcn lioc non obflantr,taitus vult 

3u6d fit potius dircda, quam Hdcicommiilaria. Et fi 
cnuo dixcris,qiiod licct ibi dtrcdis vcrbis facla cilct 
fubilitucio: tamcn ratio illius dccillonisclt.quiain 
iiibAiiutionibus ca fi:mpcr facicda cft intcrprctatio, 
dummodo vcrbis &pcrlonis conucniat inftitutis , vt 
iubfiiiutio dirci^a in tcUigat ur pocius.quam obliqua. 
quz racio locum habct in quailionc nollra, cum vcr» 
bis&pcrion.Tconucniat: Vcrbi$,quia vcrbiimcom- 
munc tam ad ditciSlam, quam ad obliquam lubflitu- 
tioncmrcfcrri potcft, Dodorcs communitcrind.i. 
Ccnturio. Pcrfon.Tjquia cft pupillus:ergo hxc fiiblh- 
tutiointr.npnbcrtaccm nocius ducCta.quam obliqua 
inicrprctan dcbct . Rcfpondetur «t rocntc Cornci in 
(Lconii j 1 1. voi. 3 . nam in d.cextu non dicitur fimpli- 
dtcr.quodlcmpcrintcrprctandacfilubfiimtio dirp- 
da.quandocunucnit vcrbis&pcrfiinis, fcd dicicur 
quando conucnit vcrbis & pcrionis, prout in cafii 
propofico.quo: didio,prour,vcl ficut.rcibingic pr^cc 
dcntia vcrba ^cncralia, iuxta notaca pcrgior& DoifK> 
rcsinl.cdita,in fi.Cdccdcn. &pcrBar.incTrrauagan 
ti,ad rcprimcndum, in vcrbo, prout . 5cd lubilitutio 
fziki pcr vcrba communia non conucnic vcrbis & 
pcribnis, fiatt quado ci\ fada pcr vcrba dirc(f)a, crgo 
non cfl in cafii noflro illa intcrprctatio iacicnda. Cor 
roboratur h.TC rciponlio . Vcrba communia non poO- 
iuntdiciconucnircpropricdircdkr iublliturioni, ii- 
cctdirc^xnon rcpugncnt: namficommunia funt, 
ereoambiguafunc.Li]uotics inibpubtionibus, cum 
giof. ff! dc vcf b.oblig. fi ambigua , non redlc dicuntur 
magisconucnircdirri^^X', quam obliqu.T, liccc ncucri 
coniradicant. i.in ambiguo. frdcrcb.dub. namquod 
cil comunc piuribus, non diciiur proprium alicuius, 
/ccundum gloC in i.id , quod noftrum . ff. dc rcg. iur. 
Licrui clcdionc.J.Labco, vbi Bar.ft.dcicg.). 

Harc rcijxinfio lic^t in via diiputatiua fiibftincri 
poHit: tamm amando vcritatem non vidcrur miiii 
rcalis, quiailliusdccifionis rarioclt, quiain fiibfiitu- 
tionibus lcinpcr facicndac(lintcrprctatio,vt lublbtu 
tiodircdlaintcliigatur pocius, quim obliqua, dum- 
modo vcrbis & pcrfonis coucniat : & ilb dictio,ficut, 
ibifiatcaufaiiuc, vtinc. Abbatc lanifU SylucHri, dc 
vcrb.fignif. voluit cnim diccrc tcxms, quod dummo- 
d6 conucniat vcrbis & pcrlonis fubllitutio potius di- 
rrCb, quam obliqua cl^ intcrprctanda , ficuc e(i in ca- 
ia propofi co, in quo coucnir vcrbis & perfonis.quod 
inccrprctctur di tcCtr. & fic didio, ficut,non cft rcftri 
<Shua,lcdftaccaulatiuc, &argumcnraiiuc. aliasracio 
illa non cllct bona, quia no cllct gcncralis, fcd cadcm 
cum didlo, cotra l.quod Labco . ff dc Carbon.cdiClo. 
vnde cum ratio lila fit gciicr.ilis , concludcndum eft, 
quodq^iioticlcunq; fubftitutio vcrbis &pcrfonis con 
uenit.lcmptTpotiusdircdla, quam obliquacft intcr- 

Ercranda. fcd inquarftioncnoluafublhcuiio pcrvcr- 
acommuniacoDceptaconucniidirc^fubftitutio 
ni,& obUqu.T,licct non ma?,isdirei^9,qiiam obliqux 
conucnirc dicarun crgo in dubio dircCia i ntcrprctari 
debct, &hocvoluitdiccrc lile tcxtus, dumdicit, vc 
iiiblhcacioiatcUigaiurdircdapoiiufquim obUqua, 



&ficpcr comparatiiium potius.cuius comparltini 
naturacftrchnqucrcpofitiuumin tcrmino, fccundil 
Gramm.uicos,& hf in l.vbi aucc non apparct, in piin. 
ff. dc vcrbo. oblig. Idco didavcrba vidcnrur innuc- 
rc,qu6<i non fcmper interprctctur dircCta, fed quan- 
doqucfidcicommillaria, lcd in dubio.fcu Cftertspa- 
ribus , dircda intcrprctctur . & hoc voluit tcx. in illis 
vcrbis,quamquamdircdaintcrdumad fidcicommir ^ 
fumoccaulatraliatur: nam fiimmusPontifcx voluit 
rcmoucrc tacitam obicChoncm : cx quo cnim lum- 
mus Pontifcx,in lubfticurionibus cam fcmper clicfa- 
cicndam intcrprcrationcm , vtdircdla ccnlcaturpo- 
cius,quamobliqua, potcrat aliquisdchocdubitarc, 
cumdireifb ad fidcicomilium porrigatur, (ummus 
Pontifcx rcmoucndo hoc, quodlicctdircdalubftitu 
tio cx caufa ad Hdcicommillum trahatur, tamcn in 
dubiocafacicndacftintcrpretatio, vtdircdhipottus 
ccnf catur , quim obliqua , & licut illa dicho , quanv* 
quam , non cft ibi polita hmitatiuc , prout voluit Rjt- 
paind.LCcnturio. 

Exhoctcxtucgoconcurrocum hac fecunda opi- 
nioncqua: probatur ctiam hac ranonc. In dubio crc- 
dcndum dl icftatorcm magis voluifTcprouidcrc pu- 
pillo,quam grauare tanquam amicus , cum nuiliis fit 
amor.qui vincat patcrnum, vt in LHn in prin.C.dccti 
rat.furio.crgo pocius iudicada cft pupillaris mtra pu- 
piilarem ctatcm.quam HdcicommilIaria,quia pcr pu 
pillarcm prouidctur , & f>cr fidcic6millan.im aggra- 
uaiur.Lcx tribus.cum gloCC.dcinoffictcftam.&Lco 
haTcdi. ycam filia:. ff.cod. I-Ltcconclufiodcclaratur 
in muliiscafibusnon procedere. 
8 Primus eft , f quando matcr pupilii adhuc fuper- 
fteseflct: tunccnimciusfauore fubfticutioprxdii^ 
fcmpcr incerpretatur Hdcicommillaria, & ptipillo in- 
tra pubertatcm dcfund^o matcr fucccdit.qux poftea 
bona, qu.T confcquu tus fiiit cius Hliiis ii patrc , detro- 
iii lamcn lcgicima&trcbcUianica, rcftirucrcdcbct. 
ita dicunt&tcncntBart.num.a8. &Galiauia,nii.8 1. 
in d.i.Ccntuho.Bar.num. 1 6. BaLnum.4 1 .in H. Curt. 
iun. num.^ 3 . & Scbaft.Sap. num.8 1. in d.Lprccibus . 
Bar.in l.li arrogator, coLpcn. vcrficrcucrtcndo. ffldc 
adopuoA Bol.in l.iam hoc iurc$.j.fr.dc vulg.& ptipiL 
vbi inquitquod iftaopinio fcruaturcdmunitcri-lanc 
candemopinionemconfulcndo fcquun funtBarr.in 
conf. 54. & in conf]i 1. iib.j. Bald.in conf 1 1. num. t . 
iib. I. in conf 5 91. nu. 1 . Iib.4. & in conf 1 7 y . num. f. 
& 7.1ib. 5. Pau.dc Caftro in conf. 1 41. in prima parcc, 
Arccin confi i j4.Anr.de But.in conf 5 } .Fuig.in con- 
fiLj 5.Card.Zab.inconf.j9. Ang.inconf i j.& i/r. 
Anan. in conf.79. SignoroLdc Homod.inconCio^. 
Corn.in conf i So.num. i . vol.j. in confi 1 1 1. num.7. 
io conf 9 ;.nn.7.& in conf z ^ 8.V0L1.& in conf ; 11« 
num.i i.voL^. Dec.inconf.j71. Bcrousinconf^^. 
num.8.in cunf i i^.num./. &inconf'i 1 f.num.S.vo 
lum.i. Aicx. in conf". 17. coLi. V0L7. & AfHict in dc- 
cif.567.vbi inquii,ita in facroconfiiio iudicatum fuif 
Ce.Sc hax cft communis opinio,vt Dccin d.l.prccibu<;, 
num. 1 9.affirmat,& Cur.iun.ibi,num.(> j. dicic quod 
nclcitdifccrncre, quznam fitmagiscommunisopi^ 
nio.qui Doiftores cxpluribus mouentur. 

Prim6 . In dubio ca facicnda cft inrerpretaiio,qtUB 
matri inagis faueacLqui duos.fj.ff.dcrcb.dub. & h.- 

M 
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cit l.fin.C.dcinf it^liibftit. rcdhiclumusintliibio, 
<)uia.noiiconl.at tclbtoie v(j|uiilc matrcm i fili) hx- 
rcdiutccxcliiderc.Er)»oca f.»cicndacil inccrprctario, 
vtmatcr non cxcliidatur, &: lic vt fidcicommillana 
hxc intcrprctctur rubitituiio. Huic rationi rcipondp 
tur.negando maiorcm propofitioncm. Nccobftat 
<<l.l.c|ui duos. quia illud non cft fAUorc matris , ("cd 
eft, quia fcmpcr vctuftiur prxfumitur luj>cruixillc,vt 
patcr iii finc illiui j.nam quod cft Ipcciale, & fingala- 
rcinaliquocafu.inalijscafibus rcj^^ularc ctlcdicitur 
coa^rarium.ar^.Lius li:n»'jl.uc.tf dc lcgib. cum limil. 
fcd m d.§.j.in h. tUcitur cllc l|>ccialc fauorcpatroni.vt 
priuscciiliatur morcuus filuis quim patcn crijo rci;u 
Ltccft, vc priusccfcatur mortuuspatcr,miam hlius, 
&fu: nullaf|>cciaUtasibicll in nutrc.vclicx. illelo- 
quitur in fucccftioncab intclLuo, ci<:no$ loquimur iii 
lutccilionccJi tcilamcuto. & rariodiircicti.ccft.quia 
in fucccflionc ab intcftato matcr oinnibus conlan- 
guincisagnatii|>upilli pra-fi ' 'cft.amcnro vcro 

iccui.&ratiora'iooisc.l, qui . , j lando <.icit pu- 
piU.(rcm lubftitutioiicra , faat rclpcciu matns & fra- 
irtim pupilli , ni l' ' ' >cdiaturfa- 

uorpupillarisfubil: . . idctcltam, 

in 6-Ncc obllat dJ fin.qtua loquuur in pupillat i taci- 
ta:quxcum vcniatcoutravcrba tcftamcn!!, mirum 
noQcrt,fimatrcmnon cxcludit. vclibi illud cft ,quu 
jnatcrcrat hlijculurrcs: iromoillctcxtasacouttario 
liujfu qppofitum prub.if, vtcx rationcokprcllaibicol 
ligitur: iumibidic«ur, quodidcopro iiiatrc fitin- 
lerprctoiio, quiafifua:fubilantxa:partcmr«lK|uir,5c , 
muUoma^is ad luduofam filij ha:rcdiiatcm vcnirc 
cnrauit . crgo fcquitur a coiurario iciifu, quod i\ fu^ 
fubiiaiuia; partcm non rcliquiftcc, iluchiofa fili) 
lurcditafe «itcludcrctur. , 

Sccundo moucntur. Pupillaris tacitanon excludit 
nuticm.iUprecibiU. Cfgo,ncccompcdiofa, cum fub- , 
ea taciM pupillaiiscomprclKndaiur. Huic rationi fii- 
ciliici rc(poiuk;i'i , mmquia pupilUris in compcn» 
tliofacomprcl iturcxprefta, (iiu>dpatet,qiua 

cxcludit matrcm iiuiatcmpoiapiipillaris xratis.d.l, 
prccibu.s . lum ciiamquu inaior propoliijoproccdit 
io pupiUaji tacitaptacluitipra: kcus vcrocft in pupiU 
Jaiiiactta probau conitcturara, vttraditR.ipain 
d.LCcnturicnura.i 1 8. kdcompcndiolalubftitutio 
diciturcomincrc pupillarem probatam &conteclu- 
racam , vt cx vei bis cumpcndiofr lubfti cutionis con- 
(lat : crgodiciturcxcludcre matrcin, tum cuam quia 
iftacompcdiola vcrbiscommunibus conccpta, cum 
famdircclam , quimobUquam principalitcrfubfti- 
tuiioncm rclpiciat.li intcrpictatur dircda cft cxprcC 
Ixigiturmatrcmcxcludir. 

Tciti6,&:vliim6alijsomiftis,iT)oucnnirpcr tcx.it» 
d.Lprecibus,cum hc induccndo . Diftitilius vcrbadi- 
rc<flaad fideicommiirum trahuntur, quim commu- 
nia , cum in ilUs I .idatur ius &: proprietas vcrborum , 
arg.Lvcrbjsciuilibus. if.cod.in i|sautcm communi- 
bus minimc: fed matris fauorc vcrbadircda, & quz 
«lircdo valcrc poterant lui fidcicommiftiim trahun- 
fur,vtind.l prccibus,quiaimilitc, quipoft pubcrta- 
tcm dirciflo lubftitucic potcft.LCcnturio.treod. vcr- 
bis dircitis fadacopcnoiofa matris fauorc fidcicom- 
millitia intcrprctatur. crgo iiiulto raagi» vabacom- 
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muniadcbcntad fidcicommiliiim eodcm marris fu- 
uorc porngi, authcn. inulto m.igis. C. dc facrolan. 
ccdcl. Huic indiwlliorii rclpondccur.qitod poftpu- 
bcrtarem ibi iurefidv'icommifti vaL-t lub hturio, no 
mat ri s fauorc : al ioqui n cri am i n rra pu bcrtat cm i u re 
^dcicommillj vaicrei.qtiod cft falfum. vt ibi.fcd illud 
idcocft, quiatefiatorvti iurccommuni vcluillc^pra^- 
fumitur.Lqiiamqnam,<!SL 1 in tcftamcnro.rt.de milit.ie 
ilam.vcl rcfpondca$,prout liipra in alia quzftionc re- 
Ipondi.d l.prccibus. 

Hxcopiniovc vides, nonirituraliqua ratione,cui 
rcTponderi non pollit: idco alrcra eil opinio fupcrioii 
contraria, quod immo tcmporc pupillaris artatis ctii 
iTiaccc cxiltctc in mcdio (it dirccta . quam opinioncm 
lenenc Imola , num. i j . Pau. dc Caftro num. 7. Ang. 
num. f , Arct.num. 1 j. Alcx.num.77. ial.num.49. Rw 
pa num.i 10. ZaCnum. jo. Claud.dcSfvfcl.num.jo. 
^nfirancdc Oriano, num.J tf. & Soc.iun.num.itf(S» 
in d.L Ccnturio . Pau.dc Caft.coL 6, S.tlyc.coL9. Fulg. 
num.i7.Alcx.num.i i.lal.num.i /.Corn.nu.7 5.Co- 
xof num.6 1 .& Cai;n.num.i 1 6. in dlprccibus , Iinor 
la, Flor. GuiLdcBcneilici. in matcriacompendiol.c » 
num.4f.& I)idic.$.9. num. 17. ind.cllainutius. & 
PoUcin crad.iublbt.in materiacompcndiof^f.niLjo. 
Hanc eandein opinionem confulcndo fcquuti funt > 
Bal.libi contrarius.in conf j f.num. 1. volum. i. & ia 
Conf19j.voL4.Pau.dcCaft.inconf.17 f. num.i.io 
conf }o j.inconf.i^i.in primaparrc&inconf.i^p. 
ifi finc.in fccundapartc. Koman.in conf 1 i o.num. u 
jQldrad.in conC 1 1. j. Bcrtran.in conC 1 1 S.Ub.;. in cor 
fiLi 45.voLi.&inconCi5i.lib.5. Alex.in conlil.i 2* 
num io.vol.}.inconCi7.num. I i.eotivolum.j.&ia 
^af. 5 1 .num.4. V0L7. Capra in confi 1 4 1 .nu. ; . Soci. 
in conC 1 44.num. i .vol.|.NIaria.Soc.iun.in conC 1 j 4, 
jium. }7. & inconCj^. num.i8.voLj. Corn. incoit- 
i^aS.voL4.Curt.iun.inconl~.76.num.j. Ncuizan.in 
coaC 5 ; .nu m.6. & Roltnd.i Vallc in conC<; 9. n u.7 . , 
&pcrtotum,vol vbiaftirnuthancdlcmagiscom- 
inuncmopii)ioncm,qu«probatur cx pluribus. 

Prim6perrcx.indl prccibus, in finc, induccndo 
cum,proutibi,nu.4. PaulusdeCaftroinducit.Huic 
tcxcuirefpondctur, nc^andoibifubfticutioncm vcr- 
bis communibus faclam fuillc.cum diredis fa(fla fir, 
vctextusiUc ip.lijar,& luprain alia conclufioncde- 
monilratum fiiit : & idco mirum non eft , fi dired6 
iurra pubcrtatcm valct. 

Sccundoprobatur, quiafidiceremushancfubfti- 
tutioneml(:mpcrfidcicommill4riam cenferi, fequc- 
rctur, quod marrc prxmortualubftitnii non poftcnt 
fucccdcre,tnim dircdo fubftituri non lint: fcd conlc^ 
qucnscftf.ilfum,&contrateft.intis mcntcm.l fi.Cdc 
inlht.& fubftit.ergo falfum cft ctiam .intccedM. Huic 
rarioni rcfp6<letur, qiKuI pr^fumitur tcftatorcm carn 
voluillc ellc fidticommilLiriam matrc fucccdentclVi 
cus vcro ca mortua. quia tilc pr^fumitur voluiftceara 
dirccto valerc, licutin limiU probarurind.I.fin. infi. 

Tcrti6&vltim6ali|s omilVis probatur pcr tcx.in 
d.c fi patcr. &re veraratio iltiiis textus multura ftrin» 
git. qua-raiiocum htgcncralis,facitlLj;c gcnoralirer 
ituclligi LreguIa.Si.fcd& li quis. (f.dciur & i 
& li h^i raciod ligcntcrfmoculosvcritatis ;u,, i-i-n', 
niuUu faat pro luc cu Jufionc, c.ii qua cgo concurro, 

Probatur 
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Prol>atur hacalia rationc.Si matrerxiftcntc in me 
<Uohxc inbftitiuio fidocommillariainira pubcrta- 
tcmintcrprerarctur,fcqucrctur quod potcntior cllet 
fauor matris, cjiiam ptipilli.quoH tclVatus dcccdar. 
fcd confcqucns diccrc dt fallum, quia vidcmus quod 
fuhlhtutio pupiliaris , qu.T eik icliamcntum filij.l. 1.$. 
priu$.&l.pattis& filij.flr.dcvulg.&:pupil.cxcludii ma 
trcm.d.c.li patcr . & fidcicommillana iion cl\ fauora- 
fcihs pupiUu , fcd onerofa , cum iubllitutio fidcicom- 
iTiinaria ilt onus.pcr qunm fucccditur non ipli, cai fa 
ilacftfubftituiioifed tcftatori.Lcohjrredi.$.cum lili^. 
iT.eo.crgo falfum cllrctiam antcccdcns, Sc iicquod in- 
«a rcmpora pupillaris itatis iurc hdcicomifii valcat . 

Ego norcccdoab hacopinioiic, noobllantcquM 
loanncs dc Montcfpcrcllo fuic in ea opinioncvc pro- 
ptcrauthorirarcshincindcpupnanrcs iudcx dcbcrct 
ita rcm coponcrc, vt marcr habcat lcgitimain libi iu- 
renarurxdcbitam.fubditutus ver6c^t<ra,qua' in pu 
pilli h^rcditatc inucniuntur, quam opinioncm lcquu 
ti ctiain fiicrunt CaCciatup.fub num.7 9. antc hnem , 
& Dcc.numcro 1 9. in d.Lprccibns . Dcc.in conf ai8. 
rum. j. & in conl.64 j .num. j.in finc, Sc Soci.in con* 
iiLi fo.num.^i.volum.j. 

Vcrum fiBartoli opinionrm tcncrc voiumits,e* 
) p!uribusmodisdcclaratur,t&prim6vt nrmprocc- 
ciat,quando matcrad tccundas nuptias traniiuillct, 
«am cunc roater fiibibtutum nuiiop.ido cxcludereti 
Dcc.coLi a.&'Iafcolum.io.circatin. ind.l prccibus. 
Corn.in conl.2 8.col.}^»cn.in fi. voi^f. Alcx.in conf 1 1, 
-num.z j .& i4.voi. j.d; iaf.incon(i i f 2..voi.|. qui moL 
«lcntur. qoia vbi tacita pupillaris m.m<?m c^ , ' 
ibicompcndioiaiittrapubcrratcm dirccia iiu 
<atur, bar.&alijin d.l.Ccnturio.fcdtacitapupiHaris 
cxcludit matrcm, qtii ad fccundas tranliuit niiptias, 
Ang.mLi.mprin.ri.cod.Corn.ind.conl. iS.cigo ma 
ter, quandondfccundas rranliuic nuptiasicompei^ 
diota intra pubcrtatan dircCVo valcre dcbct . Contra 
liancdcclararioncm tcnct Ripa ind.LCcnturio, nu-» 
mero j8. &deeadubirit Alex.inconf ft.coLj. vo^ 
lum. 7. &dubiam cllir athrmat Rolandusi Vallcin 
d.coni.69.num. ? i.cum fcqucn. & non mirum , quia 
micd cacita piiprllaris matrem excludar, quando rrati 
«uit adlccud.u nuptias, cftcontracomuncm opinio* 
ncm, proiH tupratn matcriapupillarisfnbltonisdtxi. 
o' ■ Secund6dcelararar non procedere, fquando pet>- 
fonafublHtiita vcnlimihtcr cllirtmaqis dilctfta tdlai 
ton.qiiampiipilli matrcm, nam runcmatcrfublbtu- 
tttra iK)ncxclHdit,&excmplum Oodlores ponunt. 

Prim6,ficllcr fubilitiitus fratcr pupilli.Bar.nu. 1 4. 
Scba!r.Sap.num.8 ? . & CagnoLnum. 2 1 ^.in d.l.prcri 
l>u$.Alcx.num.^.& Ripa.num.i jT.in d.LCcnnirio, 
Pau.dcCalt.incor ' - nm.j.partcprima. Fiil',»()f 
inconf j j.in fi.C iif i3. num. ?. V0I.4.& ni 

conf. f 1 ^.num.d.lib. j .& Aymon Crauctca,alio$ alle- 
gans.inconf i^i.num.^.voLi.vbi allcrithancclli: 
cominunetn opinioncm . 

• • Secund6, quando cflcc fubfticutuj patruus, vcl fi- 
lius p.itriii, Anc.dc Biit.in conf f^.in hne. 

Tcrtio , quandocllcc lubltitutu^ frater tcfbtoris, 
Ihr.indLprcabus,num.i ;.Ripa,nitm.i ,'7.&Aley. 
num.jjp. ind.LCcncurio, Corn.inconf ^ i(?.lib.3.& 
Aymon Crauccca alios adducens , in coni^ 141. nu.7. 
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in finc, qiii dicunt idcm proccdcrcin marre tcf^ato* 
ris,quani{o lubftitura rcpcntur. contr.iriam opinio. 
ficminfratrctellatorisrcnccDec.inconn} t j. coLj. 
&inconf.j 5 i.in fi.iSc: c'^o non difccdcrcmabhacDe- 
ci) opinione proptcr tuis rationcm . 

Quarto & vltimo, quando elTift pia caufa fubflirif. 
ya.Ripa in d.LCcnturio.niim.i j^.&Rolandusi Val 
Icin conf (Sp.num.^.voLj. 
1 1 Tertiodeclaraiurnon procedcrc, fquando ftiit% 
^Vacxprcn.i.rtatudii)iimcratio,vtlididlu lir,&qunn- 
ducunque lu pupill.iri.rtate fihusmcus.vcl poi(ca 
dcceHcrit.fubrtituoTitium. nam tuncfubftirutuspa 
pillaritcr&polIcaquandocunquem.T liidir, 
Azoinrub. Cdcimpubcr. num.18. C. ^ , ...na.48. 
Caccialup.num.70. Corn.num. 8 i. & Cagn.nU. 1 4 
ind.l.prccibu$.Bar.num.i6.^ ' 1 coium.i. Alcr. 
unm.77. Imola,num.ii. G.i.i . n i, 'uim.ji;r.Ri|xi, 
num. 1 1 1.& Aldat.num.5>o.ind.LCentnrio. llaM.in 
I.extribus.C.dcinoflic.tcrtam.&Anii.Ar, i. 
Inliit.dcpupiL candcm opini' 'nrm ' 1,1. 
tifuntBart.inconfS.&inctj roiii 
Conf. <7 j.niim.^.lib.j.Cuman.inconl. 1 6 &L,orn m 
conf 1 87. & in conf 16 1 .voLj. in conf 4o,voL j . & iii 
Conf I f 8.V0L4. &h.TCcftcomman|jopinio.qn.Tc6i 
cliid i probaturpcr rcx. in d l.pracibus. qiiaiti dccla- 
ra, vt pcr Baldum in d.l prcabus, cciLpcn. & Fl-anc.m 

c. lipatcr,coL4«.vcrfic.fcalhd6limiraair, dc tcllam. 
li!i.(T Item decLtra vtpcrBald. in d.l.ev rribtis, & p«C 
Francum in d.c.fi patcr, coL^o. vcrf li-dhoclimita. ■ 

I i- QuarrA dccbratur non proctv^ere, f qu.indo .liicC' 
let flatutum.pcrquod fiTmin.TCxchi<i i 
dicBcro. inconliLi 2<$.num.^lib.2.c! hh: 
qtiandoellinfubltirurusmafculus, pcrqucm fcmin« 
cxcluduntur.fecus,qiundoc!itraneusfubilirutus, eA 
fcr,quia dielliit tunc ratio flatnri . 

i^'' QuintAdcclaraturnofi prfXTdcre, fqiiandofiib- 
ftttutiofin-^hicllctinbon \:>Mm 
lir, filiomeoimpubcriqu-iudu.ii uj, ik.^iu 1 , (iib- 
IhtuoTitinm. Fulg.inconf t ?. Caccialup.ind.l.prc- 
cilMis,num.8 r. & Franc.ind.c.fi pater, col.^iS. vcrlia 
tertioqu.Tritur. Vcldidum lir.&quandocunqucfii 
liuimcusdcceHisriccifubftituoTitium, vdei (uv.cc- 
datTitius. Fulg.ind.conf .i^ .quem fequitur Ripam 

d. l.Ccfmirio,num. I &ibi Alciar.num.po. cndcin 
opinioncmfequutifirotBal.incoC 1 i.&inconf } j; 
vol.i. P.iu.dcC.iftro in conf 171.V0I j. Corn.incon. 
fil. 1 1 8. V0I.4. & Avmon Crauetta in conf 1 4 1. & ra- 
ttocft, oiria fiho fucccditurper pupillarcm cxpret 
I ctim ci C.T vof unrarc tcftatoris fiiccedurur , 
dkKii. i. .prclIapupillaris,&idco matrem ciiciudir, 
H.Tcdcclaratio non proccdit, quando verbum ei pof 
fcrrcfcfri etiam ad tcflarorcm . ita dcclarac Balil. in 
H.coiif I i.lib. 1. &Pau.dcCaft.in cof 1 ^i.nu. i.lib j; 

1 4 Sexfodedanmr.non procalcrc , f quando cx ■, cr- 
bisconftarct tcllatorcm vohiiire ail (iibflimtum ro- 
tam li.TrediMtcmdcucnirc, nam runcmarcrifublli- 
turo exchidirur,&Dndtorescxemplaponunr. 

Prim6,q'iandodi(f>iim fit, Volovctota&intccjra 
h.i;rcdirasdeucniacad Tiriiimrnain hoccafu fublbtu 
lioccnfcbiturdirccla intra pubcrratcmrcum (i alitcr 
diccrcmus, non tora&intc^;rahxredit.isad fiibllitu- 
lum deuenirct,fcdciict cicttalicmlalcgitima&tro* 

bJlianica, 
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tidlianica.iuxtac.Rainutius, «tra dctcftam.itate- 
ncntind.I.Centiirio, iiart.nu1n.z7.Iar.nun1.48.Ga. 
lianla, num.400. Alciat num.91. &Imola, num.t ;;. 
& in d.l.prccibus , liart.Dcc.Cai^noL Scbafl.Sapia , Sc 
Corn.ImoIa in d.c Ratnutius, Francus in «l.c.d patcr, 
Ang.inconni 1 j. Arcr. inconf 1 f 4. Roman. incon- 
fili }o. Uald.inconf 10. lib. j. &Dcc.incon(i j7i.& 
hxc cftcommunisopiiiio. 

Quxcondafioproccdit, ctiam quandoin fuote- 
ftamcnro tcftatordixit: Volovt bona vd hxrcditas 
dcuc.niatad Tniuiii (iticiliquadimiiiunonc. B.irt.m 
d I.Ccntutio,num 1 7.61: ibi Alci.it.nu.9 1 . ukin Uart. 
iii d.l. prccibus, num 1 4.& ibi Dcc.num. 1 9. Imola in 
d. c. Raimitius, & Francusind.ciipatcr.&hocc{l 
iccundiiiT) cxcmplum . 

Tcrtio ponunt cxcmplum.qnando rcpcritur di- 
clum pcr tcftatorcm, Volovtomnia bonamcadcuc- 
niantinTitium.&in hoccafu dua- funtnoc^orum 
opinioncs: & prima cfl, qutxl huiufmodi fubllitutio 
dirc<fta intra pubci tarcm ccnlcrur. qiiam opinioncm 
tcncnt Bar.num. 17. lmola,num. i lal^num.^S. Al- 
ciat.num.9i.&GaliauI.i, num.401. ind.l.Ccnturio. 
Bar.num t4.&Dec.num 1 9 ind l.precibus- Arct.in 
conC I f 4.nHm.S.& Pau.dc Calhin coiiC. 1 7 i.num. j . 
in tinc. quimoucnturhacr.itionc. 

Qui omncdicit , nihil ckcI adit. Llulianus. if dc lc^ 
gar. j . Hxc ratio non ft ringir : c]uia licet qui omnc di- 
cir, nihil cxcludac, tamcn illud vcrbum, omnc, rcfirr- 
turad bonatcftatoris, pcrquod rcftringirurgcncra- 
Iita<i , vt non ad bonapupilh rc(i:ratur,&idcopupil- 
Lirem continerc non potclk . 

Sccunda cft opinio ruperiori contraria, quod imi 
Krcrubftituciondcicomniillariadicatur.quam opi- 
nioncm tcnent Ang. intLLCcnturio, nam.7.& ibi 
Alcx.num.76. Fulg.num i7.ind.Lprtcibu$.I'olit.in 
matcria compendiofe, Ang.in coiiL 1 1 j.nu. f . Corn. 
in conC 1 5 1. num.zfi. voLi. in conf ^ 1 1. voL j. & in 
conf94. voLj. Dccinconr. 37 c.&Patiliin conf^j. 
pcr totura, in i.voL hanceandcm opinioncro tencnc 
fial.num.44.ind l.prccibus, & tbi lar.coLt i. invcr- 
lic.limicatamcn. vbi ait Bartolum communitcr rc- 
probatum cllc,& mihi hf c vidctur vcrior opinio,qu^ 
nacrationcprobaiur. Subllitutio,qu5cftfccundaiii- 
lluiirio, fada vidciurad bona dequibusloquitur in- 
£titutio,& conlcqucnicradbonatcflaioris,cij fubfti- 
tutio .id inftitutioncm rcfcracur.Lj. Cdc impubcr.& 
alijs lub:hr. (cdpcrpupillarcm lucccthtur pupillo& 
in bonis ctiam pupilh.l.lcd li plurc$.$.ad fubftitutos . 
ff.di: vul-^. & pupil & pcr fidcicommillariam fucccdi- 
tur tcftaton , & in bonis teftatoris. Lcoha:rcdi. $.cura 
filiz. ft.cud. crgo cum fubftiiutus fucccdcrc non pof^ 
fit.nili in bonis tcllatoris, fcquitur qu<!>d fit hdcicora 
midariu5lub'u(utus,&non pupillaiis. Hxcconclu- 
fio iinc difiicultatc proccdit , quado pupillus fi lius tc- 
Aacoris habet alia bona, vtputa matcr na . & ratio cft , 
quiacompeiuiiola/ac^aper vcrbacommunia tincdi 
numcrationcxtaci>,&rcftric>aadbona fcu perfona 
tcltaioris, omni termiorccft fideicommillaria, Pau. 
cIcCa.t.inl j. coLz.lf.dc vulg.& puoiL &i ltcommu- 
nis opinio.vt tradit CardParif in d conf^ j.nu.z z. 
j Scptim6di.i.laratur,tnon proccdcrc(alijsomiffi$ 
de quibus pcr R,ip. io d.LCcaturio, ) quando diCtum 
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c(lct,&quandocunqucScmproniusdecelTerir,Caiuj 
lia:rcdiratcm propria authorirarcfcui fc iplij acd. 
piat: nam tuiic lalis (ubnitutiodircdJa intcrj)rctatur, 
iradcclarant Bar.n1i1n.z7. Arct.coL i o. Aldar.nH.«?o. 
Galiaula.num.jSS &Ripa,num.i z j.incLLCcnru- 
rio, Bart.num.i j.Sclulliaii.Sap.num.S<>.&C3gnoL 
num. zzS. in d.Lprccibus . & h.rccft communis opi. 
nio , qu.T probatur pcr tcx. in I.Titia . f. primo . ff. dc 
lcgat.z. qui tcxtus li rcdc inducatur , optimc probat 
hanc conclulionem. 

Hircconclulioproccdir, criam fi dicflum c(Tec,eo 
ipfu h.rre(lii.isdcucniai iii TiiiLim,BaJ.i!) L(in.nu.i 7. 
C.de(acro(an.ccclcfGa]uuIa,nHm.j i7.la(*nam.(>4. 
Arct. num. 1 8.&Soc.iun.num j 5 j.iii d.l.Ccnturio, 
&ibi Ripa, numcro iSz.& 1 zj.&Alcx.inconr5<>. 
numrro z.volum.j. 

Item proccJit,li dicatur, plcno iiirc, (cu libcic ha> 
rcduasdcacniacinTitium,CaliauLi,num. f 1 S. &Ri 
pa, num. 1 8 z. in d.LCcnturio. Bald.in auth.hxc vfus 
pr.rftatio.C.dc(acrolaa.ccclef&iiiconf joi.&Ripa 
m d.LCeitturio, num. i z y. 

I Rcfohitahacprimadcciaratione ad codufionera 
principalcm viia cu m fuis dcslarationibus, dcucuicifr'. 
dum cll ail alias dcclararioncs,idco 

16 Supraili<iaprindpaliscondulio t fecundodcda. 
raturnon prtKcdcrc, quando compendiola iftavcr- 
bis communibiit fac^a, cllct ad bona tcllatoris reftri- 
da,velquiadixillct tcftator,vclquandocunqiicfilius 
meusdcccllerir, fubftituo Scium in bonis mcis, vcl in 
hxrediiatcmca: vcletum bona mea, vclhxrctlicas 
racadeucniac in Ticium . nam hoccafueriam lifilius 
intra pubcrtatcm dcccllL-rit , (ubftirutio in vim fidci- 
commini,& non dirc^6 volcbit. Bal.col. t z.in vcriic. 
prxlcrcim, &Corn.num.7 f.indJ.pcccibus.Soc.iun. 
in jl^.col.^.poft med.ff.dc vulg. Dec.in l.pen. in primo 
not.Ccod. Francin cfi paier^^col.^^.dc reftam.lib.iS. 
Alcx.inconf.4 f.vol j.Pct.dc Anch.inconf8. Corn.in 
conf zt>z.vol.j. in confpf. voLz. in conf 9 j.voLj.& 
in cotilizo f .volum.4. ^ Aymon Crauetta in conf 98. 
num. zo. vbidicithanc conclulioncm ctiam vcram 
cllc, (Idircdis vctbisfubftitutioconccptacflct: quia 
cum (icrcftriclaad bonaccftatorisintrapubcrtatcm, 
in vim pupillaris non valebit. 

Hxcdcdaratiolimitaturnonproccdcrc, quando 
pupiilus alia bona non lubct: fcd li liabear,cuncantc. 
dida dcdaratioprocalit. itanotantcr trailitPau.de 
Caft.inLj.num.4 (fdc vulg.&pupiL&ratiocft, quia 
tunccum non lubearaliabona, vt- rbum.mca, ("upcr- 
riuo appolitum ccnlccur, ncc pupillarcm vitiabit , ar- 
gum.Lli ita (cripcum. §.qui filio. (Tdc bonorum {>ol^, 
(cllilccundum tabuL 

17 Terti6dcdaraturnonprocedcre,f quando filio, 
cui lubftituitur,cllciadmi.xtac.tcrancapcr(bna,vnica 
vcrborumconccpcione: vtquiadixillcr, inftiiuomi. 
hi lixrcdcs filium mcum &Titium : & quanducuuq;. 
h^ccdcsmci finchbcrisdcccllcrint,(ubftituoScium. 
in hoccoimcafu fubftitutio fcmpcr intcrpretaturfi- 
dcicommilIaria,ctiam (ifilius intra pubertaccmdc- 
ccllcric. itadixit Corn.inconfp j.num.j.lib.j.vbi al- 
lcgat Bal.& Ang.idcm tciicntcs. & ratio cft, quia fub- 
ftuutio lub vnica vcrboril conccptionc pKiribiis pcr- 
(oaii hCkd, intctprctaridcbcc, vt oranibus viiirorrai-, 

tec 
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tCTfe5ainrclligatur.l.iam hociurc. fTeod. iMcjuam- 
uis . C.dc im j> u b.& alijs Cubllit. fcd hic (iib vnica vcr- 
boruniconccj'tionc&fiho& cxtrancocft facbfub- 
rtuutio: cigc inicrpictari fcmpcrdcbct fidcicommif 
Ciria, & non diuda intra pubcriatcm, cuin ita intcr- 
prcrando vnifoimitcr fa«ib non intelhgatur: cxtr.v 
ncocnim dircdo inlHtui non potcft . J. penuL Infti- 
tut.dcpupil.dibrtirut. 

Quario &. vltimo alijs omilTls dcclararur non pro- 
l8ccdcrc,tS"andofilij$di;p.tribusfubrtitutiofa(^beA 
fct: vtlitdbtorlubcnsduosfilios, vnum pubcrcm, 
altcrum vcrbiiupubcrLm, &:cisinftiiutis, dixcrit: «S; 
c|uamlocunq; fihj mci lincliberisdcccllcrint, Tirium 
lubllituo: vtiquc ilh fubftitutio fcmpcr erit fidcicom 
miilaria, viatjualitasfcructur, arc.d.l.i.iinhociHre. 
ita rencnt Cal.m j.i). Imola , & Alcx.in fine, in l.in te- 
ftaincntaCdc milit.tctbm. Alcx.num.po.Ga!iaul3, 
jinm.3 6i.&Ripanum.i jj.ind.l.Ccnturio. Ang.in 
cont. 151. num. 1. Corn.in conf 1 80. &in conf xtf 2. 
volum.j.inconCpj.inconf.1 14. inconf. 15J. vol.j. 
& in conl. I 0.V0I.4. & harceft magis communis opi. 

Coniraillamopinioncmtcncnt Pau.dcCallroin 
d.l.in tcftamcnto,nu.4.& Dcc.ibi, col. j.vcr.&rcteta. 

Ego fubftrdcrcdiftinclionis licdicercm: Aut iftis 
filijs imparibus tclbtor rcciprocam fecit fubftitutio 
ncmcumcompcniUofaadmixtam, aut non fccit rcci 
procam: fiprimocafuloquimur, &tuncfilumusin 
falu.in quo tclbtor voluit toiam hircdiratcm dcuc- 
nircinvlrimHm fupcruiucntem fubftiturum: &cgo 
tcncrcm Pauli dc Caftro opinioncm hac confidcra- 
tionc: nam li pupillaris in tali fubfrirutionc non con- 
tincrcrur , lequcrctur abliinitim qubd tota harrcdiras 
nondcucnirctinvltiinum liibriirutum, quia lilis in 
j>uoillari artatc morienubus non fubftitutus vlrimus , 
jed vel marcf^vcl conlanguinci fucccdere/it , cum pcr 
pupillarcm fuccedatur tam in bonis tclbtoris.quam 
in bonispupilli: per fidcicoinmillariam vcrb tcibto- 
ri in bonis tanrummodb eius.fcd hoc tliccre eft abfur 
dum &conrra tertaroris voliintatcm,cri;oabfurdum 
cftctiam dicercin tali fubftitutioncno conrincri pu- 
pillarcm . li vcrb limus in cafu , in quo tota h.Trcdiras 
non dcucnitinvlriinum fubftif.itum: &tuncrationc 
arqu.ilit3iis fcruanifv.cgo iion dilircdercm a commu- 
ni opinionc, & limilitcr i duaa m.igis communi non 
difcedcrcm,quando rcciproca facta non fuit:nain vti 
in rcciproc-a.Tqualitas cU lcTuand.i, & idco noconti- 
nctur ineapHpillaris^fiin^quahtasintcruenirct.Iicec 
aliisdcliii naruracontinerctur: itactiamdicendum 
<ft,quodnon dcbcatcontincriincompcdiora, vtifta 
ffquahras fijruct ur . Ncc oblUt rario Pauli dc Caft^ro , 
du diccbat , qubd tali cafu rcciproca proprcr mixru- 
ram compendiola- comprchctidit fidciconimillaria, 
quaj pupillo eft onerofatergo mulfo magis debctcon 
rincrcpupillarcm , qu.T cft fiiuorabiUs jiupillo . quia 
relpondctur non valcrc argumcntiim de fideicom- 
milliria ad pupillarem: nam ideo fidcicommiftaria 
comprchenditurindicla brcuiloqua mixta cumcom 
pcndiola,quiavtriquccoucnireporcft:&natura brc- 
wiloqurfubftiturit nisnon rcpngnat: fcd noneftfic 
in pupillari , quT vtrique proprcr in.Tqualirarcm pcr- 
fonaru conucnircpon porcft, qu.Tin.cqualitaspcriu 
ra confidcratur, & idc-o no dcbct contincrcpupillarc. 
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luxta fupradi(ftam conclulioncm , fcilicet quando 
vcrbis communibus coinpciuhofa lu bftitutio coiicc- 
pta fuir,contingit dc duobus dubitarc. 
1 9 Primb, t an li Tr.io filio mco imjMiberi fubftituo» 
Ci finchbcrisdcccllcrit, talislubrrituiio vltrapupilU- 
rcmxtatemcxtendatur,&lic an talis comjiendiofk 
fiibftituiio fidcicommiilaria &pupilIarcmconrineaC 
fubftitutiuncs,an pupillatnn tantum } Pro rclolutio- 
ne huius conclufionis tt cs limt confidcrandi cafus . 

Primus quorum eft.quando verbum iUud , impu- 
bcri,j>onitur & rdpicit vci bum cxcquutiuum.vt li fi- 
liiis meusdcccftcirit, filio meo impuberi fucccdatTi< 
tius , vel cius hTrediras dcucniat in Titium . & in hoc 
cafuBart.num.3 1. Alex. num.91. Iafnum.50.Ripa, 
num. 1 4 ^& alij Dod^ores coniiiuinitcr in tLI.Centu- 
rictencnt qubd tahs fubftitutio vltra pupillarcm ^ta 
icm non cxtcndatur, & fic qubd iibconiauat niii pu- 
pillarcm .quam opinioncm lirquuntureuani Alcx. in 
conf j. num.5. vol.j. &inconf 10. num.7. voLi.Pau. 
de Caft.in l.coha:rcdi.$.cum fili.r, num. i o.Cdc nilg. 
& pupiL & Polit. in triit. (iibltit. in matcria compcn- 
diolT.^nihi coL i i.qH.T concluli o prol^tatu r lc gc & ra- 
tionc.Lcgc JUT rcx.in d.$.cu fih.T.liationcquiaquali- 
tas adiedb vcrbocxcqiiutiuo. dcbet intclligi &adclle 
tcmporc cxcqHUtionis.l.i.& lcq.ff.deauro&.irgcnto 
lagato.l.Tiiius . ff.dc milit. tclbm. & l.in dclidis . f.ll 
cxtrancu5.1fdcnoxal..Kflio.fcdqualitas pupillaris^ta- 
tisadi)atur vcrboexequuriuo, Succcdat , fcu Deue- 
niaf:crgo pupillaris .Ttas,&licinipubcrras, adcllcde- 
bcr tcmj>orc fucccirionis . 

Macconclufiodcclaratur non proccdcrc, qoando 
cx vcrbis conftarct dccontraria tcftatoris volunuic, 
vtquiatcftatordixerit, fiiiomco imjiubcri fuccedat 
Titius, fi fine filijs deccllirrit: nam tuncpcr illud vcr- 
bum,finclibcris, tcftator vidciurdidain fubllitu:io» 
ncm ctiam poll puberratcm extcndere voluilic . B.irr. 
Alcx. laf &Ripaind.l.Ccnturio. & probarur fcxiin- 
dum R.-irtoluminc.Rainuiius,cxtraactcftam. &nos 
fupra in alia condufionc probauimus, qubd illud vcr 
bum,finehbcris,f3citcxtcdcrclubftituri(>ncm criain 
jxift pubcrrarcm:& illud verbum,impubcri,ncfuj)cr-< 
riuc j^ofitum ccnfeatur.pnrfumiiurcaufademonftra- 
lionis appofitnm fuillc.pro aua dcclarationcfacit, 
quoddicicPau.de Caft.inconL^j.voLi. 

Seciindus c.ifus eft, quando vcrbum illud, impube 
ri,adijcitur verbo difpofitiuo , vt filio mco impubcri 
Scmpronium fiibftinio, fi dcccllirrit fine libcris . & itt 
hoc cafu Bart.in d.l.Centurio, cum quocommuniter 
tranfeunt Dodorcsibi, condudit hanc (ubftituuo- 
ncm contincre eriam fidcicommiilariam ,&nc lo- 
cum habcrectiam vltra pupillarcm Ttatcm, & vhri 
Doifborcs fuprain primocalu aUcgatos, rcncnt D.iLm 
d.Lprecibus, num.^S. &ibiCuil.dcCui).& imolaia 
d.c. Rainutius.& ratio cft.quia in dubio vcrba dcmo- 
ftratiu^, &non rcftridiiiiclcu hmirariucappolira cen 
fcnrur.LMcla.frdc.ihmcn.leg.Lfi.$.Tiria.(ildclibc.Ic- 
gara. I.qiiidam tcftamcnto , in princ. f^dcleg.j. tradic 
iSar.in l.cum pater. menfx.ft.dc lcg. 1. fcd in ca(u no 
ftro fumus in dubio.qoia noncotiftatdc reibroris 
intcnrionc : ergo ilhid wrbiim,impuberi,in lioccatii 
dcmonftratiucappolitum ccnlctur. 

Pau.dcCaft<:uitt conl. 111. parcc 1. dcclarar noa 

proccdcrc. 
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procedcre , q«iantio vcrbura , quod vnlumus dcnjon: 
ftraciuehiiircappolirum , lupc-rduaappoiiruin dicc: 
&(i<lcmon(b:*c»iic,& nondilpoliuuciarcUigcreciir, 
nihilopcrarccun namninc, ciim iiihilrlcbcatcdellt- 
pcrrtuum,cciam vna (vlUba , Bald.in rubr.in 5.qu4r/h 
C.clcconci-ahcndacmpcionc, facit tcx.inl.Hn.Cde 
prcci b.I mpcrat.offcrcnd. in l..impliorcm.C.dc appd 
& in procrm. Dccret. (anc.dcbcmus diccrc vcr- 
bumpotiusdilpofKiu^& reririiiliuc, quim dcmon- 
ftratiucappolitnin rnilTl-. Et hinc dicrbaclai.ind.L 
Cencuno, quod antcdichi conclullo proordic, quanr 
ciopater 'kabcrcr plurrs filios , Tccui li' vnicumcanr 
ramhiitiin habcrcc:quia cunciitcllator dixcric, iv 
Ito raeo tmuuberi fubilicuo Ticium , illud vcrbum. 
impuberi,1imicatiur&di(policiuc appoiitumccnfrv 
tur, & non dcmonilrarnic: quialidcmonflratiucaj - 
poiitum eirctad dcmonllrandum dc quo intcllcxc^ 
ric, vciq u e dcroonftracio ilbi eilet i ncp ca , CupcrH ua & 
frullracorii , cum non h.ibeac tedacur nili iltum vni- 
camiihum,qundnoncl)admictcndura. Verba cnira 
nunquainfuntncincclligcndj, vt fupetflu^ vidcan- 
(urappoiiu, vcl rrullra, tialius ianus intcllctftus poG- 
iitci (iari.l.prima.$.fin. Cad municipaLl.tcrtij. $.nun 
iiruftra.fr.de iurciur. 6c Lli quando. n.dc lcgat.primo » 
cum fimihbus. 

Liccc lafon i ta tenear, camen non aufits fiiit Ai£kam 
cicclaracioncm firroare : iinmo videtur condudcre 
tamcontraconcluiionem PauUdc Callro, qujm con 
traeius dcclarationcm, cum vchc & dicacquodin 
<labiovcrba intclltguncur vc flentdcmonib'aciuc& 
<tillhbuciuc,eciam lidcmonilracio vidcrctur fupct;- 
flua,vcprohjri vidccurpcr tcx.inLfin.$.Ticia, in nnc. 
frdehberac.lcgaca. &pcrdccilioncm Bortoliin di^i 
l.cum parcr . $. menlx . vbi quando mcrcacor lcgauit 
apochecam pannorumdicic,quoddittiu,pannorum« 
liat demonfiraciuc: & tamen non didcur ibi quod cc- 
ftacorlubcrcrpluresapothccas, &iicillud vetbum« 
jtannorum, viaecur eilc fupciH jum . 

Ego dico quod Paulus de Callro bene dixic , & la- 
foni^idecUrationon fiibliflit: nam quando dcmon- 
ftracio nonfitilcge fcripta,& idcoaliquam vtilita- 
tem fcu aliqualcin efie<!ium importare potcil,cum 
iiatiteilacore,faltem ad rcmoucndam omncmdu- 
bicacioncm , cunc vcrba in dubio incclligi dcbcntdc- 
monilratiac, & non.difpofitiuc: fcd quando fitdo 
monilratio ilcge icripa, tunc fi denuo fiacaccfla- 
(Ore, dcbctinccUigivtilis&noniuperflua &ftuilra- 
toria : & idco li incelligcre volumus dcmonflraciur > 
&demonllratiolit inurihs & lupcrllua, non eft fa- 
cicndahrcintcrprctatio, faivcrba illa dcbcmusin- 
telligere per cellacorcm diipoliciue & limicaciuc ap« 
pofica fliille, &icaloquitur PaudcCalkro. icdinca- 
lit nolho demonllratio illa pcr vcrbum , impubc- 
ri> non rcperimr fpccifice fcripta ilegc, & aliqua- 
lemclfciflumopcrari potcft, ctiamfifiat, niii vnico 
iiiio impubcn, ialccm admaiurcm dcclarationcm , 
&Addcmonllrandum quod illam lubditutioncm fa 
ciebat lilio fuo , qui tunc tcmporis crat impubcs . cr- 
go iliud vcrbura , impubcri, dcbec intclligi dcmon- 
Urattoe, & non diipolitiuc appoiitum fuille>& tu 
ego concludo. 

Aliam dcclarationcm , quam circa hunc lecun> 



dura cafitm ponit H.ipa in di<aai.Ccnt«rio,numo- 
ro i^i. &dcmum rcprobacego non pono,quiacoa 
curro cura Ripo: apinionc contranoui^mos . 

Tertius & vkimus cafus cft, qaando iit tneniio 
pnpillaris atcaris non deinonftratiuc, fcd condhio- 
nalitcr: vtfiimpubcs dcccllcrit, iubltituo Tiiium, 
& in koc Ciiu Alcxand.in djda LCenturio, nume- 
rononageiimoiecundo,cum quo concurnc ibi Rt- 
pa , numcro 1 4 y. dicit, quod vcrbum illud llatlimi' 
utiiie & non dcmonftranii^: & ideo li pcr verbtitB 
comrannc, vcldircchjm lic lidlainllirufjo, rcftnn- 
gituc ad pupillarcm tancum : li pcr vcrbuin obli- 
quura , ad Bdcicoratnillanain rantum , ■b£ ante eo« 
iu dixit Bald. in di«tia Lprccibos.columnapeaulri» 
fna, & Pau. dc Caiiro in dida L coK.Trcdi . S- curo &• 
Jiac. quz condulio probaturpcr diciiml.cum fAuei 
acetum per tcxtum in di<iial.pcccibus.& facitTa* 
lio, quiacondicio habct ic jA elie tantum , & idco in 
fbrmalpecifica adimplcrt deber. Lqui hzrcdi.il.de 
condic.&dcmonftrac. & idcocum iubftituciopcr mo 
diim condiiioni&liat irapuberi , debct locum habcr« 
folura ii impubcj dccellerit,& noa iipubcs fadius 
dicm fuiim clandar cccTcmuin . 

Sccnndodubitarc concingic, li tcibtor dixcrit, fi 
lihusmcusiinehbcris dccclfcBit , vd dus fili) fineit- 
lolijs, bonamca dcucniant adTitjam.fan hxciub- 
ftitutiovaleat in filijsBliorum ? Pro rcfolutionehu- 
ius prufundifliinz condufionis , ttu dubia difoH 
ticnda vcniunt: Quorum primumcft,an hhjpoliti 
in co.adicionc,incclligancur polici in difpolirionc , & 
Achonorati & fubfticuti corum pach inftituto? Sc- 
cundumcft,an ii fubititutio concepta iitfab dupli- 
d condicioncalccrnatiua, vt fi hzrcs mcus iine hhjs, 
vcl fihj iinc liliji dccdlcnnt, fubltituo Caium: ao 
onus huius fidacommiiri intdligatur iundium loli 
hzrcdi inttitu to fub duplici condicionc, an' eriam li« 
beris in cunditioncpoiiris? Terrium&vlcimumcftii 
daco &poiito .quod ccnlcatur tniunduin libcris , aa 
tunc valcat iidcicoinmillum ; )i 
Pro rciolutionc pt irai dubij, nc confiisccum Do- 
donbusproccdamus ,duoprindpalcsiijnt conlide* 
randicafus: Quocumprtmusdl, quando iib con- 
ditiofinclibcris non eft cxprcila a ccftatorc, ied u-r 
dtcfubincdhgiturcx difpolitionclcgis,mxul.cum 
«uui. fr.dc condit.& dcmunllrac & l.cum acu tifTimi . 
C. dcBdcicominilE&inhoccaiaomiila difpuudo- 
oc concludcndum cft , libcros iftos pofitos in ifhi 
condirioactadca&fubinccllccb in diipolirionepof 
litos non cenleri. ita tcncnc Alcxand.in conHlio 1 85. 
fub numcro 17. in vcrlicu. icpcirao non obliar,vo4 
luraincfccundo.Pau.de Caih-o.in confiho 8i$.nuroe' 
roy.S. & p. voluminc primo . Barcholum.Soci.in tU- 
ciaLcum auus, colum. mihi (>o.& Marian.Sodn.iu- 
nior in cofiUo 7 j.nnmcro 1 7.& 1 S.voiuminc rcrciou 
& h.ic opinio vidccur clli: dcintcnrionc aliurum I>o- 
t^orum in dit^ia Lcum acurilTimi. quz concluliD pro- 
bacur lcge&rauone. 

Lcgc probacur pcr tcxcuin in l.gcncrahter . $. cum 
autcm . C. de inliitucio. & iubfticucio. eum iic in- 
duccndo. Siveniro dlccqubd ifti hberi poliri tn 
hac condicionc taciu vcl iubintdlcda ccnfcrcntur 
vocati ad illam hzrcdiutis pottioncm oncre iiddt 

Gg comtniiTi 
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consBiinri grau»tun,rix{tiercturqii<)d h^rcsgrauams 
inonj»iirmiitcr«inpro^>rioslihcros pornoncm ifia, 
ciini librri pcr luc iraaiminionc dicaniur cx pcrlona 
patcrna ruccci.krc.LYDica. Cdc his.qui aorcapcr.rab. 
cumlimilib.<l vcrocxillacondiiioncvoca{iclicnr,cof 
/Htori fucccdcrcihv.crcntur.l.cohxrcdi. $.aim hlie. 
ftdc vulg.iN: pupii.fublUt. fcd confecjiicns cft falfum'; 
vcind.$.cnm autcn^probacur: ci^u ialium ciletian 
aotcccticns,&: lic t|iiod vocati ccateaatUT. i.'? 

Raciuncprubatur: Si l(bcrirubrliactai;it.icuditio> 
n c poii I i >co mptxrl icnii d iccr cn tur. dud circa idcm ips 
cjaliacocurrcrcnt: alrerumdlcr.^in difpnfitioncpu 
ra limpliciiiubjntcllipcrctur cot i tacira., 

oonttaLvnicam.lJinoutcmdcricici.ii . cad.toi, 
altcru vcrc) cllct.*}» condicio di(poncf cdiccrctor con» 
traLli quislubcotiditionc. iT.riijuisoAiii.rau.rcftam. 
icd hoc Itarc non potcft,quj.n rii ca idcm dao fpcciolia 
conciirrerc non polIunLij. Cdcduiis promili. ikir.& 
ali)tn l.fiisquiprocroptDrc, iDpcn.co!.ii;dc vlbcap. 
ergo ncquc itart; potdl , qnod itti hbcri poiiri itib hac 
taci ta condi lionccb mprchcnll dicin tur . 
UiJEc ii dicattir aun fctnjncrio dc ForLin qttodatn iiio 
cofilio, qucni rcfcrt l^crtcus dc Andiaranoin cin pr^- 
rttuia»dc probat.9>Contrarium prohaED3x.in (LLciiin 
ahiti{Iimi.nai»cextu»th«vult, qoodcxcoilla taa>il 
66a({jtio ^bintcUigaClir,quiavcriiihiilecil, itoluijlb 
tcRatorcmalieniifbcocllioncs pyopn;rantcferrc, & 
nciibctiaaccpominturextacito iudido tdbitoris£< 
Bui: niodti ilc, li ab.in tdiato & non cx tcftamcnto iuc 
ccdercnt , tiinc non cx iudicio .tui , icd cx tacito iudi- 
cio pattisigraiiatiiiicccdfrc iliccrfiBHt, arg.l coficiun» 
turirdc iurc codiCjL fal cofcqucns dicerr ci\ fiiiliiin « 
quiacxtacito iudicioaiii&nonparritidictmtur iuc* 
cederc, vtibitaeea^ait,: crgo f.ilibra cft ciiamdicm 
illos libcros lub tacita cttnditionc ial^i ntcll<tlQS) 
iridifpolitioncpofitbsnondlc. Hiuctcxnii iicindui 
^rcfpondccur. impcrjtorinca raiioncvoluitiqitl 
tcHator cogitailci: 61iusiuos hxrcdcs inttitutos , libts 
ros fuiccpturoSjVtiquciMinc^uaTn voluiil^talicnasiwt 
ccinoncs, idcllalicaiRlbbolcs&rpolierHatcs.pr^ni 
proprijs fucccilionibusi^itldl propnir pollcnati .& 
fic rx ca rationc ic\ aonicchininjr, quod nunqua hoc 
caia potcr oncrc &dc(Commif1i gran.tlifrr&lios iuo£« 
noqiiodvoliieriiiiidciconimillumiXlipoftcrttau, co» 
ias caula iidcicomniiiliiin cxprcllum irritatur, rclia- 
qucre, vtprcteturvoLcu aiius. iT.dccond.&dcmorA 
in illis vcrbis, »It'i" dicir, fidciconrmiili condinoncm 
conicftuia picraiir rcfpondi dcfijcillcjmodb licindc* 
finicaxquipoIlct vmucriali.Lli plunbns, &ibi iiirt.ili 
kg.2. crgo illavci-baicojulitioncm tidcicommilfi rci 
fpondi dcfccillccoin linr imlciinira, ^t^uipoilcnr vni» 
Herfidi.&licpcrindedl.-iclidixiilcr. dcm lidcicomif. 
ficonditioncni.r*fpondi dcicallc.ii oisconditio dcfs 
dncrgo fiUj non ibnt vocati: nam fi vocati cilcnr.vti- 
ijtrcomniscond: ommilli non dcfccillct. & 

qoodhxcrdponi.. iu ..ra, patcthoc limili: nam fi 
quislibcros non habcns nmniabona (badonaucrit, 
vid paricm iplbrum, &dciivdclibcrosiuii:cpcTir, ccr- 
tumcllq»d(' ' ri * ■ uocatur, quialcxcogiciuit, q> ti 
donatorcoe licros lubituros, nunquam do- 

nallcr, vtcil iei,.inLlivnqua. (Idcrcuocdonat. &ii\ 
iUud^uodrcuixatur iDcuita& c^tcmplationclibc- 



roru fufceptoru, non acqniritur ci.s. fcd in ciufdcdo» 
natoris arbitno & potcliatc dt inanfurum, vtjbi icr. 
aitin finc. iicctiam mcaiii nofkro, nam licctdeiidaC 
fiddcommilUimcontcmplationclibcrorum, nootar 
mcn dcbct dici , quod fitieicomillura lilis libcris de» 
bcatnr , & prxcinacquia tune «femam fidacomnii^ 
fumcxci itc tli.'fi«nc>idcbctur, liconic" 

ihirachti; j i vctbo, vcialiquadiipoiitione 

cxprdta i tdtntore in tcftaincnto, vt vult Socian iiud 
rcdcsmt nita mihi, coL^.vtTlicaducrtcta* 

men.il.aii >■ i w.qucmrcfcri&icqmturCard-Patifi 
in conf.^T.nu.i i.voL i. Vndcciini incaiu noitroneO 
cxprcllai' ' iiu.icc|uiturqubdc)t 

aMUC^tiii .1 i 1 L . 1 ; ncMS hliuruin iftud 
dcicommilKim non dcbctur . t 
■ Scciindus caibs clt.qii hbcri cxprclsc poliii iunt in 
conHitionc hdctCoinmilli, & inhoc dubitaiur , an ad 
iftudfidcrcommilium vocatj ccafcantur. in qao caiu 
du.T lunt principalcs Dottoru m opimoncs , quaxum 
primacft nc^atiu-i. lic quod vocati nb ccnicantur : 
quain opinioncm lcquuntur ploCordin. lac. dc Aicc. 
RaYn.Cvn.l-ran.Ti«ri.Nicol.dc Ncap.Bar.Antc.Cum. 
FtancilideAlbcrpo.& lmolaruLLacius,la i.tl.dclia^» 
r«linftir.l'rancif.Arct.inI.pciiccalicer, inprinc in^i 
not.C.dc inftir.&: liibftit. Alcx.CL\ud.dcSolcl.R.ipa, 
lltiola&Rom.in l.cx iado.$.cx fadlo.if.ad TrcbcLlaC 
DofcGur.iun.Alciar.Ripa,Vbert,Zuccard.CagnoLa: 
alilinL). C.depachI'ct.dcAnch.inc.iipatcr,io ii* 
not.dc tcftam.in 6.& in cinpridentia, de proba.vef(i 
dccimb quxro.& in c.lic^f.dcTOto; Raph.& ibi Imo 
la,qiti didt <fommunetn,inLfiltusfamilias.$.cam 
quis.if.dclp;;.). Soci.in l.curo atuis. tlciccundtc&de* 
nioniVI.ic.dc Arcna,Pct.&AlbcricanLj.C.dcdoitWUt, 
infcr. 6irf.ind.LCcnturio,nain.^7i&ibtRipa,,nu-! 
mcro t ? 9. uloni Bart. inLiicumdotcn , c ir catincm 
prin.fT.tbiutoniatriin.& in Licdii iic. : ; . Bald. 

in Lcundos populos . Cde luiu.Trin. iidc cathoii- 
ca.in l.ctim acutiilimi.C.dcfideicommill.inLiicmati, 
ci^ati.Cdccollar. in Lquodfcifis.C.dcboni$, quat li- 
hcr.& in Lpotcllquis.fl.dc \ « A.ik hxc cft c6- 

miintsapinio', tpam coniuUiu; ) icv|aati iuntjjal.ia 
f nconil i o i . tbptr pnmuquzGK) i«c rclbondco,circft 
fin.voL^.&iocol.i f4.TitiDS inftitaitiororcm,voL/. 
J'aa.dcCaft.iuconlij f g.num.i.par.i. Oldr.mcoiH 
iiL 1 4 1 . in ti. & in conliz t. Alcx.in conf. i o8. nuin. )» 
vol.). in conf i o().num.4. & in conf ^((.nu.^.voLi. ia 
coni'.-! t.nitin.;.&inconl!i4lnu.<5.voL^. incoLioj. 
num.4.voL;.in conl^ 1 95>.num.6.voL6. in quibus con 
tilijs & prccipue in conli 1 8 f.vol.i.ait hanc cllccom-. 
muncm opinioiicm & macjis c6ero,tdcm fcnctCutC. 
ien.inc0nL4f.num. I i.&inconLiS^. SodJnc6L({a>; 
vol. } .& in conf 7 i .num. ^ o. V0L4, vbi li.'ic clli; cocra 
opinionemaflirmat: imbqtiando lumusin traniuct-- 
faltbus , dicit quod cft opinto multum communis, & 
indubitatain indicando&cbiblcndo Gorad. in cod' 
lil. 1 04. Guido Pap.T in q. ? j. & in Coni".i 1. 1 f . & 17. 
Corn.inconl"j*num.io.voLj.inconi.fifi.voLx.inc6- 
lil.S 9.in conf 1 So.& in conf a 16.V0L4. in quibus c6- 
rilifsait hancctlc cbcmopinioncm &in deciiiuisab 
eanondlcdifocdendum. Pcr.dcADcii.inconi. 1 ij. 
4Z6.& t lo.Ang.inconL 57. loan.dc An.ianconl.tJS.. 
Capra in c6l!a. tiankaj , ArcMn conLiy.tJa 6. Dccan 

couf! 
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COnCi^o.&inconf.ip I. Bcrrran. in conf. i^. &82. 
vol.j.&rinconrpfi. I70.& j i.voLz. &inconf 13^. 
1 jo.186.17 J.& 1 81. vol. vbidicitiftamdlccom- 
muncm opiiiioncm, Cunian.in conl". iii.Parif in 
conC 1 8.& 86. vol. z. in conii 1 4.& 4 2,. voL ) . Manr.in 
conCii. A^TTionCrau.in cnnl.6i.&incont.io<7.vbi 
hanccllc m.ii;is communcm opinioncm affirmat, 
Grat.inconl.Sp.voLi. Man.i.Soc.iun.inconf.i77.vo 
lum.i. vbiaithanceilc commiincm & raagis com- 
tnnnem opinioncm , & cam cllc pcr l^cula approba- 
tain & quaH canonizatam ram in (cholis, quam in pa 
latijs, &ncfascllcabcain iudicandorcccdcrc. idcm 
tenctiiiconf£j.num.(!a. &inconf 1 1 8. voLj. Ruin. 
inconCifio.voLa. &inconf i j4.voL Bocr.indc- 
0(10.147. &indccifi 55. &GualdcnCincaut.i p.de 
fub(lit.&caut. 5 £.cod. tit. & Curt.iun.in conf 1 C.fub 
num. 7. vbihancdlcmai^iscoinmuncm opinioncm 
afHrmat. cx fupradiC^hs l!>odoribus vidcs , quod harc 
opinioeflcommunis, magis commiinis, pcr f^cub 
apprabata& canoniznta tam in fchulis, quam in pa- 
latijs , & nefas crtc ab ca in iudicando rcccdcrc . quac 
conclufiocxpluribusprobatur: vcrum omiHis lcui- 
has , quibus facilitcr relpondcri potdl , probaiur 
exinfralcriptis. 
X I Prim6pcrtcx.in!.j.C.dcpdl.tvbiprobatur,quod 
^auatus rdlitucrc hicrejlitatcm, fi fine liberis dcccf- 
lctit, potdlin priiudicium futurorum libcTorum, 
bona hdcicomtlib fubictfta alicnarc.Patct,quia Phiii- 
nililiusnon potuitfcxtantem hxrc<Iitaris datum Lu 
cio Frontoni rcuocarc, & llc filij in condi tionc po/iti, 
non ccfcntur i (dbtorc vocati, alias Piiilini (ilius alie 
natum Icxtantem reuocare potuilTct. L fi.$.nnautcm > 
&auth-rcs qu.T.C.commun.dclcgat.Huic textui plu- 
tesdanturrcfponliones: egovet6duas tantumrcfi^ 
ram, &prima eft; Filius Philini non raiocat fcxrantc: 
quia cum dlenc duo fratrcs, fextans crat icgitima Phi 
Lni , qu« oncre fideicommidi no erat fubicchuLquo- 
niam in prioribus.Cde inofTtdbm. & fi di.xcris cura 
Alcx.quud illo iurc non tricns, fcd quadrans erat lcgi 
tima illorum duorum fratrum.Lcum quiritur. Cdc 
inoir.tdlam.&idco fiillcalicnauit fextantcm totius 
lwfreditatis,& lic duas prtes, fcquitur quod alienauit 
■vltraicgitimam luam, qui erat vna vncia cu dimidia 
tantura. Rclpodctur.q» fcxtans,quam dedit Philinus 
Froiuoni non crat totius hircditatis.icd illius portio 
nis,quam Philinusconfcquutus fuit, arg.l.LuciusTi 
tius.in prin.fT.dclcg. i.& comprobatur tn illis vcrbis, 
dum dii.it textus, h^reditatcm Frontoni rdlitucdam. 
qux intelligitur dcdimidia, non dc intcgra hxredita- 
te, vtibi Vbert.Zuccard.tradir, num.j 5. vndecu in- 
cclligatur dc fextantc fur portionis, li fiat rcdc calcu- 
lus,vna vncia totius hxreditati!» a Philino Frotoni da- 
ca (iiit : & lic non ell verum.q» cius lcgitimamco iiirc 
excciiat. Prartereafidefcxtantetotius hxrcditatisin- 
tclligcrcrur.adhiic non poterat raiocarc, cum Phiii- 
nus non (blum lcgitinum, fcd in cafum rcftitutionis 
«tiam trcbcllianicam habcrcdcbebat, qux in libcris 
primigradusfubconditione gtauati prohibcri non 
potdKl iubcmus,vbi OoctC.adTrcbcL GuidoP.ipi 
dccif j i.Soc.iun.Utiffimein conf ^ i.vol.j.&eflcom 
munior opinio. &cum in didis quartis non cllirc vo. 
cacus EUus Philiai, eas leaowc non potuiircc . 
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Scaindarc{ponliocll,in texru ifto crac differw 
tia,an intcr Frontonem & Phiiinocn padum initunn» 
cfletiniquum, & vti iniquu rdcirxli dcberet, cx quo 
Plulinus cum libcris dccdlcri t? & Impcrator relpoiV' 
det , quod non : idcirco padum iniqtium cenferi de- 
bct, quod hfkii ficiitplacuit, diuifionc, Phiiinusdie 
fuum , filio (iiperftitc fun(5his cfkz & fic tcxtus dicit, 
quod cx hac C3u(a patflum illudiniquum dici nd po- 
lell.lcd an cx aiiacaufa hancdonationem fihus rcuo- 
care podit, textus non dicit.ncque ct ia m ex verfais col 
ligi potdl,iuxta notara pcr Bart.inl.lcgatainutiliter. 
fTdc lcg.j.immocx vcrbis tcxtus coliigitur torum c5- 
crarium, dum dicic , conditionis inccrnim inter frar 
tresnoniniquisratiombus, coucntionefinitumcfl, 
& fic conditionis inccrtum fiiiitum cll intcr fratres» 
&nontBteralios,&lic inter Philinum&filios, arg. 
Lcum prxtor.fF.dciudic. 

Secundo probatur per cex. in Lcx fx&o . $.ex fadlo. 
AadTrcbcLnam ibi fi libcri viderencur vocati per fi- 
ddcoinmillum cxtcftamentovirrutcillonim verbo- 
rum conditionalium,U finc libcris dccc Jcrint,fcquc- 
rctur,^ lupertienicns dcportatto in perlbna fihj iiifU 
luti non noccrct antc dcportztioncm conccpcis, cura 
liareditasin fifaim deucnirctcum oncre rdlitucndi 
/ilijs per fideicorailliim. L.Marcellus.$.fi. & l.rccufare 
$.fi fifco.ff ad Trcbd. & cum bona fidcicomillo (iibic 
^a a filiro vendicari non polTinc.l.fi.fr.dc lK>n.datnna. 
&i. 5.(r.dcintcrdidl.& rclegat. fedconfequcnscil fal- 
ium, cumfiltj non impediantfifcumbonavendicaa- 
tcm,vt tbi tcxtusdicit: ergo faifum eft ctiam antece- 
dens, &ficquod filij politt inconditione,ccnfcantur 
vocati pcr fideicommilliira ex teftamcnto. 

Huic fcxtuiomiffis rdp6fionibu$,<|uas rdjcitSocu 
in d.Lcum auus.rdpondctur, (f ibi filcus vcndicat bo 
nacurafuacau(a, ideft cum onere rcftituendi fidci- 
commillumt ergofiiijdicunturvocati, &ficiftctex- 
tus contrariumprobarcMdctur. Cagnol in l.j.C.dc 
paCl.num.44. dicitliancrdponfioncm vcramaonefl 
lc, quia vult, quod ca vcrba , (cum etiam bona cu fua 
tjuodammodo caulafifco fintvendicanda) hncprola 
ta rdpcilu filiorum conccptotum poft deportatio- 
ncra : quiaifti.cum fint fuicepci tanquam abalio nob 
uo homine.no faciunt dcficereconditioncm, & ideo 
nonproluntfifco, &proptcreafifcuscapit bona illa 
cum fua caufa , vc viddicec illa fubftitutio rcddac* cii 
dcjtortatus fingatur linc Iiberis decdfille. & liccc dici 
polfit , qubd tlla vcrbaad omnia prxcedcntia refcrri 
poffinc, cumclaufulainfine appoficaadomnia prx- 
ccdcntia rcfcracur.Lialis fcriptura,vbi Do«ftorc&.fl".dc 
lcg j.cfecundo requiris, dcappcllat.& l.j. & ibi laf.C 
deiiber. pritcrit.airavulg.taracn ludicio mco,itla 
vcrbaintclligcnda funtfcoindum CagnoU coiilidc- 
rationcm: .ili-i^icnim nullacllct diflcrcntia refpciilu 
fifci, quod filij lint conccjiti ante, fcu poft dcporta- 
rionem, & vtroquccafu nihil prodcllct filco conc»- 
ptioantc, feupoftdcportationeni, cum vtroqucc»- 
fu filcuscura fua cauia bona vciidicarct, idcft cura 
onere, virtutcScnatu(con("ulti Trcbclliani reftituen- 
dididabona, idcft conccptisantcdeportationcra, 
&fubftitucopacri in cafumconccptionis, poftdcpor 
rarionem . fcd hocdiccrc cft concra mcntcm & vcr- 
ba illius tcxtus , crgo nccdlarib vcrba illa rcfcrcnda 
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{lint ad concepros poft Hcportationcm , & rc vcra iflc 
tcxius multum (chngit . 

Tcrno probacurpcr rcx. in I.gcneralircr, in princ. 
Cdcindit&lubilir. vbi tilij n.iciadmitruncura(I bo- 
na,qux crant (iibicda fidcicommillb ranquam ad 
fiructum patcrnum : crgo ibi filij habcnt illam hirc- 
diratcmcxiudiciop3iri$,non autcm abaao cxracico 
6dcic6mii1b indudo cx vcrbis tclUmenri auiri. Huic 
tcxmi omifllsalijs rcfponrionib. quas rcprobar Soci, 
jnd.l.cumauu$. rclpondccur, qubdibiubcridicun- 
rur vocati ad parcrn.am hircdi taccm, quia illa condi- 
tiononfuitfimplcx, fcd vnicacumconditionc, llte- 
ftamcntum fcccrit Si propccr angullias vcrborum 
non conilabatdc voluntarc aui,& cum durusdlct 
intcnc<l.Ui$,vt proptcr angultias vcrborum frudlu pa- 
tcrno filijpriuarcnmr.ulcodctcrminatar ibiacon- 
trario fcnlu.quod ad fTudhurt illum parcrnum cxclu- 
fo fubftirato, fili j admicrantur : quou fccus efl in calU 
noftro,cum(im{ilcxlirconditio &:conller de tcllap 
toris volunrare, &ticcafusfuntdiucrfi, vndedcvno 
ad alium non cdpermillailbtio , arg.l.naruralitcr. $. 
nihil communc.lf.deacquircn.pollcll. PrTtetcailla 
conlcqucnria, quam laciunr OoC>orcs ibi^conrra» 
rio fcnfu,fili| fru^u parerno non dcfniadAnrur,rrgo 
fucccdunicxiudiciopatris&nonauicx laciio hdei- 
commiiro indudo cx vcrbis tcilamcnti auiti, non vi> 
dctur mihi vcra, quia llarc potcll , quod fucccdant cx 
iudicio aui in frudlu patcrno , qui fruclus dicicur rc- 
(pcdupatris,quiacah.Trcdirare gauifus fliir,&hac 
dccauladiciporcllfrudlusparcrniis, liccr hxrediras 
liraui, & llc hlij fucccdunr in luc Ivircilitarccxiudi- 
cio aui, qua; hxrcditas cd fruchis paternus, cum onv 
nccmolumcntum filius confcquutus fucritin rclla- 
rocnto patcmo,&cagauifus fiicrit. 

Quartb probarurper rcx.tn l.n quis ira h.Tres indt- 
tuatur,fi tegitimu$.frdc hxred.inlHr. pcr illa \rrba ge 
ncralia, i'i lcgitimus h.Trcdiratcm mcam vendicarc 
nolucnr.Tirius Ii.Tres cllo, non vidctur lcgirimus vo> 
catus cx tcftaniento , fcd ab inrdbro , vt ibi glolla di- 
cir,quam communirer Dodores fequunrur,& fic 
vri ibi iegirimus pofitus in conditione fucccdir ab in^ 
tclUro, ita cciam filij in conditione pofiti non cx tclla 
mento , fcd abintcihro admittunrur . &fi dicarur il- 
lud ibi proccdcrc , quia condar dc volunrarc rdtaro- 
ris , qni locum cllc voluit fucccflioni .ib intcllaro , cu 
illum lcgitimum h.Trcdcm appcllaucrit, & iic ab inte 
ftatofuccclIbrem.Llegeobucnire, ff.dc vcrb.lignific. 
Rndeo ncg.mdo ibi conftare de tclbtoris vohtntatc : 
non.n.id lignificarc voluit, vtillc hxrcsabintcllato 
fuccedcrct, fcd voluit diccre, vtfi lcgirimus hxrcs, 
idcllproximuscui hxrcdiras dc iure vri proximiori 
abinccil.tco dcfcrerur, li vult fucccdcrc,Titius noa 
fitbvTres, fedancx tcftamcnto, vclab inteltatonon 
conftat dc tcftatoris voluntatccxprcfsc, fcd colligitur 
iiludcllc, qutalcgiciinum hxrcdcm pofuit in condi- 
tionc,ideoe«mcx tdfamcnro vocallc non dicirur* 
prour tradir Cagnol. in l.quamdiu , num. 5 . fl.dc reg. 
iur. qua dc rc cum id cucniat in cafu nolho , cum fili j 
politi fint in conditionc, idcmdiccrcdcbcmu$,&fic 
quod cx tcftainenro vocari non ccnfcantur . 

Qiiintb&vltimbalijsomiflis, dcquibuspcr Alcx. 
ia d.conl. 1 S 5. moucnrur hac rationc. Poliuin con- 
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ditionc , non funt in difjxjfitionc. Lfi quis fub condi» 
lioncdandorun). tf.liqDis oniiixau.tcllam.fed in ca* 
fu nollru filij yioihi fnnr in conditionc, crgo non funt 
in difpolitiunc poliri,& lic cx rcfiamcro vocari . Huic 
xarioni, in qua pra;cipuum fundamenrum faciunt 
DoClorcs, rclpondcrur,quod verba conditionalia di» 
i{K>nunr,quandulicfuilIedc vuluntatc difponcntis 
apparcr,&iilc habucrirporcllarem ita difponendi, 
vti crcditur voluillc . ita dcclarat Bart. in $. vidcn» 
dum. ff.adTcrtuL qui allcgat I.fidcicommiila. $.cum 
clIct.fF.dc Icg. j . & Lin racionc.^.tamctli . fflad Icg.Fal- 
cid.qui cx hoc concludir,quod vcrba illa (bruci, rtan» 
tibus malculis marcr non fucccdat , licet in clfcclu 
fintconditionalitcr proUta: t.imcn vcrc difponunt, 
& agnati per ftamtum vocati dicuntur, fcd in cafu no 
ftroponcns teftator filios initituti & grauati in con- 
ditione, habuir poreftaii.:ii cis per fidcicommUliim 
rclinqucrc, & crcditur ica vLluilIe:qus volijras, cum 
fimiisin fidcicommiiriscri.mipcr conictfluras omni 
vcrborum quaiirare pofthabira coliigirur.Lj.Cde 
iibcr.pr.Trcr.Lin conditionibuspnmumlocum . (Tdc 
eondit.& dcmon J.cx hi^fu,Ia grandc, circa mcdium . 
(Edch.Trcd. inftitucn. rradirBald.inLquoniam indi- 
gnum. Cdcccilam. crgo filij incondiiionepofiticx 
tcitimcnco vocati ccnlcntur . 

Ha:c rclponlio iudicio meo non fubfiftir, quia no* 
gatur in cafu noftruconftarcdc volunratctcftatoris, 
quia cum libcri poiiti fucrintin conditionc per di* 
C^ionem,fi,&ncgariuc: tunciibcri li extant,non func 
pofiriin difpofitionc, fcdbcnefaciuntdcficcrcvoca- 
tioncm .iltcrius,& h^c fuit voluntas tc(t.itoris,vt (cUi« 
cctperfiiiorumcllentiam fiibftituti exdudanrar, & 
non quoii filij cx rcftamenroadmiriatirur: namciicir 
cahoc nondilpofiicritjCuin potucrittiUnoncrc, crc< 
ditur notuilIc,arg.Lvnic;.$.(inaurcm.Ccic cad.rollcn. 
Nccobllatdo<flrinaBartoIi ind.^.Mdaium. quia plu 
ribus modis rcf^>ondctur.& omillis nonnuliii rcipon 
fionibus,rclponderurprimb,q7 Dar.ioquirur,qri con 
dicio rcfulcar cx ablatiuis abfolur^ politis , vc quia fta- 
tucum dicic, quod ftantibus malcutis fa.-minx nu luc 
ccdant, qua: difrcrt ab alia c6ditione.iliter conccpta: 
puca pcr diiitioncm, fi: & liincAic.x. ind.conf 184. 
num. I p.dixicquod ablariui abfbluti inducunr difpo 
ticionem, quando vcrba cxcquuciua imporrau per 
abUciuum rcfcrunrurin cum, quivulr agerccx tlla 
dilpolicionc, vrcftinLfidcicommilla. $.cura cllcctt 
dctcg.}«ilias('ccu$, B.iLinnibrica. CdcinlHt.&ful>i 
ftir.in finc. &idcocx hacracioncproccdirDartotido 
clrina, quod non cft in cafu noftro, cum vcrba non 
diriganturadpofirosincondirione, fcd ad grauatos 
(iibdii^taconditione, &idco conditionondifponit. 
Scciindb&vttiinbalijsomilTisrcfpondctur dc mcn- 
rcPaiilideCaftroinconC 1 J7. (ccundum antiqu.iin 
imprcnioncm.diucrfus eft caftis noftcr cafu Bar* 
toti: namBartolus loquicur in poficisincondicione 
alHrmaciua , vt extantibus agnaiis maicr cxciudatur » 
in qiio cafu agnaii dicuntur vocati, qniaaiias fruftra- 
toria ellet cxclulio matris, fi agnati non cllcnt vocari : 
n.i pollent fiibeirccognati propinquiores , q^agnari , 

2ui vocarcnrur e.xclufa matrc,& fic cxclufio matris.q 
crctpp agn.itos , & comm cotcmptarionc proddlcc 
«lijs.quaagnati;, (]uodclicnondcDctJ.a^iune> cum 
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lt>lnotam.C.de|V»ft. fcdnosloquimiir in podfisin 
condi tionc ncgartua.ri cx illo non cxtabunt libcri, vcl 
fi llne Iibcris decclIcTi t:quo dfu (i libcri cxranr, no di 
cunturvocati , k-d hiciutdcficcrc vocarioncaltcrius: 
tum qnia illis libcrisalitcr prouidetur, quia ab in tdU 
toadmittuturad bonadc quibus.-it;itur, cumincau- 
faintcflati non (itdarcaliosptiorcs.quam fintlibc- 
ri.auth.in fucccfnoncC.de lcj;ir.hxrcd.tum ctiaquia 
C|ri ponuntur nci^ariuc, fi libeii no cxritcrint & cxtar, 
tuncnon cxtat conditio expreilai tclhrorc leu llaru- 
to,fcdcxratcondiiiocxprc(Iacontrariaexprdl4;: fcd 
ponuntur aflirmatiuc, vtcxtatibus agnatis maicr 
non fiiccedat: tunr fi cxtant , dicirur cvtarccondirio 
rxprella i tcllatorc vcl llatuto , qux dtbct cilc fortio- 
ris naturar.quiin eius contraria non cxprella,ciim ar- 
i;umentum i contr.irio fcnfu, no lit leinpcr validum. 
r ^ . C. dc condi r. i nf cr. i cd a vcrbi s cxprciVi s ( cmper clt 
validiim.l.|.$.fiis,qui naucm.frdcexcrcit.l.prolpcxit. 
fr.qui&: a qiiib.&cx hac rcfpohor.cconDat cafuin no 
Arum diucrlum cllcacalu Darruli. & ii.tc PaulidcCa 
ftro refponftoncm approbanrCur.fcn.iitconf.^i.c»' 
lum.i i. infi. &Ruin.inconf i4i.num.ti.voLj.& 
tn conf io 1 .num. ^ .cum (cq. vol. i. 
■ SecundadlopinioafKrmatiua.f quod idifilijpo- 
firi in conditionc, ccnfentur poliri in dilj>olitionc,'<SL 
lic vocati cx tcftamento. quam opiaiotte tencnt Barb. 
inconf i/iib.j^inconCf f .num.7>bb.2. Oldr.&Sa 
lyc.in l.i.Cdc cond.infcr. £c ibi Bal.in lcctura an tiqiia, 
Fulg.llorian.de lanuto Petro.Rom. Beocd.dc IMumb. 
& Alb.dc Rof Rom.tn I.fi cum dotcm.ffilbl.mat. Si in 
conf i i.tial.in conf 5 otf.vol.^. Pau.dc Caltin l.hliul- 
familias.$.cum quis. If.de lc^.j. incunl.8(j. vol 7. &in 
conf i6f.in t.vol. Pet.dc Anc!i.in oonL 1 7 4. vbi dicit 
quod contrariaopiniocois meiitcm tcllatoris infrin 
git &: in abftirdum lonat . Corn.in coni. t ^6.vo\. 1. in 
conf jo5.&incoaf ) 10.V0L4. Curt.(cn. inconfyy. 
Cjllan.in conC 1 4.& in cof 67. .Vlarius Salom.in Lom 
ncs populi, num.i { .IFdc iuft.& iurc. & Barb.in rcpct. 
Lcum acutillimi.C.dcfidcicom.Pari(.tn conf (S.V0L5. 
vbi .^tt idam opintoncm die magis xquam, & in iudi- 
cando (eqtiendam, Sc in con(.66.\'o\. ; . & .Vl.iri.i.Soc 
iun.tn conf 4.coLi.&inconf I ip.vol.j. vbi aitillam 
partcm pode tcncri, Si contrariam non c(Ie ita cocm: 
& contrarta opinio hodic iion ci\ ita comiinis , prout 
dicuntGrat.inconf^S.vol.j.&inconf ^ i.voLi. &ia 
conf t o i .co.vol & MarixSoc.iun.in conl. 1 4 1 .vol. 1. 
&inc6('.i ^S.vbi cnunieratinfiniiosantiqiios&mo- 
dcrnos hancopinionem fequentcs: &c6duditquod 
iilij pollti in conditione fecundum vcriorem &com- 
muiiiorem opinioncm, ccn(cntur vocati cx tdbimen 
io,(Iue pcr fideicommi*rum, & dicit quod ab ilta opi 
ntone non cll rcccdcndum in iudicando , idcm tcnct 
jn conf 1 6 8. & in conf 174. voL 1. Port.ImoL in con- 
fil.4<J.num. 1 9.& Barbat.in d.conl! j f. dicit illant cllc 
vcriorcm & communiorcm opinionem, &infinitis 
vicib. vidillc ita cofultu pcr valcntiorcs Dodorcs Ita- 
liai.&q^ipleirafrpc conluluit, &vidititaiudicari. & 
ifti, omi li> leuib.i$ , cs iftis fundamcntis inouennir. 
II Pritnbf moucnrurper rcx.inLLuciu$,Iai.infine. 
ffdc h^rcii inlbr.pondcrando tHa vcrba, Nam prudcs 
contilium ti-lH.Ttis animaduertitur: non cnim fratrc 
Iblum lixrcdcm prxcuUc fubUiwcis , fcd & cius Ubc- 
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ros.cx quibus verbis (cquitur , quod f cut indituram 
patrctncorumprxtuhtfublHtuiisex teftamcnto, ita 
■etiatn& filios in coditioncpodtosex te(Iamcnto pr^ 
lulilledicicur: nam vcrbumillud, prarridit, rcfpicic 
arqualitcr fratrem h-Trcdc inlUiutum,& eius libcros: 
crgo ^qualitcrdcrcrminar, &(Icurt fratcrcxrciramc- 
tovocatus dicitur,itactiam einsfilij,arg 1 iam hociu 
rc.(r.dc vulg.& pup. &(.qnamuis. C.de impub.& alijs 
fublti t. Corroborarur i(tc textas,pondt rando illa vtT 
ba,(cd &cius hberos:nam dicbo.dd^cum copula.di- 
citur adueriart in tdiko, (cd non in iuic Li. in prin. & 
ibi Bart.fT.nc quis cum, qui in ius vocai.dl, vi cxim. & 
ideoaduerlaturin fiC\o, quia in pr.rcedcntibtisprx- 
fcrturfratcr.in hocvero vcrficulo pra-fcruntur eiiis 
libcri: iniurcvcrodicunturconcordarc, vtqucmad- 
modum illciuretell.mienri pr,rfcrriir,itactiam prr- 
fcrunturilli. Ircmpondcrandalunrilla vcrba.nam 
prudcnsconfihum tcdantis animaducrntur: cxqui- 
DUscon(l3t,qiiCKl hli} inConditioncpo(itifubftir\itis 
pr.rferuniurexconlilio tcllatoris. crcopr.Tfcruntur 
cx icftamento: quia fi pr^latio cllet ak tnreftato.ninc 
diccreturficri pcr lcgcin, &non pcr prtidcnsconfi- 
Iium tcdancis contra vecba& nKntcm luridonfutri 
ibi.Quartbcotroboratur ponderiido illa vetba, fi fra- 
icr priiis.quim harredirarem adircr,decc(riilct liberis 
rchciis. cx quibus vcrbiscoAat, «j> ibi priLitio dicitur 
£cri , fi inrtitucusfratcrdeceililletanteaditam hxre^ 
diratem, & (ic in ca(u, quo te(tatoris h.Trediras no re- 
pcncbatur inter bona (ratris inftititti: quaproptcr 
/ratristiliusfilijin conditione pofiti eorum patriab 
inteltatolucccdentcs, nopotuerunt bona tcftatoris 
xeperuevniucumboniscorumpatris. igiturnopo- 
ttieiuntabintc(bto ficccdcrc, quiaeo cafu poiuil^ 
fcnrtdlatori proximiorcsadclle, quiabintedatoad- 
fnittcrcntur . quare vnu m dc diiobus concludcndum 
dt, vcl q> ibi fili j cx teftamento vocati fint,vcl rcftrin- 
gcrc ilJum tcxciim proccderc.quando filij hxrcdis in- 
llitucidemcdiocicc^ohirede, (unt tdiatorisproxi- 
iniores:quod dicercc(Iabl'urdum,cum illctextusge- 
ncnilitcrlirintclligcndux,hoccll,(Iue tales filijdnt 
pro.\imiorcs, liucnon: lexenim gcncraliterintelligi 
dcbet.L). (f.gcnerahtcr.tfdclcgat.prarlbn.&l.depre^ 
tio. (f.dc piiblic.in rcm & quod 1 bi filij ex tcfhmc- 
lovocatiiinr, cftctiam vcriiimilc: non enim vcri- 
fimilc, quodtcrtatorintcntus tc(lamcntaria:di(po(»- 
tioni intcr inftitututn & (ubftitucum, qui cx teftame- 
to vocantur,volucrit interponerc caulam intcftari» 
arg.l.quamdiu, la i.tfdc.icquir.hTred.l.quamdiu.ir. 
dc rcg. iur. & Lantcquam . C. commun. dc fuccclf & 
cum tcxtusiftcgcncralitcrliiintelligcndus, neccfla- 
riovidctur condudendum, pr.vLuioncm illam non 
cllc ab intcftato, (cd ex tcllamcnto intclligendam, 
quiaalias opus dlct praliipponcrc, quod ibi filij fra- 
itis cllcnt nati vd (altcm conccpti viuo tcftatorc,c«m 
poftcaconccpriei (iiccetk-rc non poftlnt ab intcfta- 
to.l.Tirius, cum Llcquen.ftidefuis & legit. qiiod dice- 
rc cft ablurduin , cum didus textus gcncralitcr (Ir in- 
idligcndiis, &lic quod procctlat ciiam fi filij fratris 
nati (Intpoft nioricm tcftatoris: crgo abfurdumefl 
ctiam diccrc ibifilios fracris ab inccilato & noncx 
tcftamcnto pralcrndcbcrc, quoddcnu^comproba- 
lur cx illis wt bis, non Iblum , quar implican t candetn 
G g } dilpoUtioncm 
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«liipofirioncm ta in libcros , auAm in fratrcm . l.cum 
ron loliim.Cdc buni$,qu3; libcr. crgo vti fratcr Tprx- 
fcriur cx tc(lamcnto,codcm modo iili) prxfcruntur . 

liictcxtuiicxilidis pondcrationibus rcvcraimil- 
lum itringit pro itta opjnionc. vcrum rcfponilcri po- 
tcft,conl>dcrando mcntcmlurilconrulti, qutpro^Xh- 
(itaqoa;rtionc, AnStichus&Pamplulusicrui, libcri 
&h.vrcdcsinibtucifcufub(lituti, llTicius iia;rcscllc 
nolucrit, aut prius morictur , quam hxrcditaic adic. 
rit, auciihum, filiamvccxicnacumnaiamvcnonha- 
.bcbicadmicicdi lint in totum vcl in partcm, ii Titius 
ha-rcditarcm adici-ic,& libcros adita: ha-rcdiiatis tcra 
porc non lubucnc, dicit^ ncc in totum» ncc in parte 
admittcndiiunt, &nonlulumqtiTitiusfratcrhxrc» 
ditaicadicrit, noluit tcilatorStichum&Pamphilum 
cflc ha;rcdcs: (td ctiam.iifrater.ptius tjuani h.Trcdita 
tc adirct dccrfTiilct bbcris rclictis. cx prupolita i^itur 
quf (lionc & tciulucionc coilat ibi dc rcilatoris volnn 
taicoia cilcpalicaadcxcluiionc lublUtutorum, cjui 
lubAituti ibi cx dcfcclucondicionum pcr tcftatorcm 
appolitaruin in ccilanicnco in cocum, Sc in partc ab lU 
lan^rcdiratccxcluduntur, &:ad hoc tcodunc vcrba il- 
Jiustcxtusj&nonadincluliuncaliorum. Conlidcran 
dr func coudicioncs ilix, ii mihi Tiiius Ixxrcs clle no- 
luc[ic,aut (quodabominor) priusnioriccur, quam 
meamlnrcditatcadicrit, aut hlium filiamvc cxfcna- 
(um.natamvcnulubcbit. quxfunc trcscundicioncs 
d iliij(^iu(,& pctindc c(t ac ii cllcnt cuiun<lhux cx du- 
plicicauia: &primacft,quiainlin(;uaLacinacxpro- 
priccacclcnnonis non rcfcrcii dicam, mihi non pro- 
fiiicnccobfuic: autvcro dicam, mihinon proluic, 
autobfuit: nam vtrobiquccota oratio ncgaciua cl\, 
vc lancundcm dux ncgacioncsimporient, tjuancura 
vna negatio cum vna diliundiua.icd pimo calu qua- 
do funt dux nci;atiu.c, conlbic quod or jtioncs vidci*- 
tiircupulatxcx proprictatc fcrmonis. Lfiis qui dii- 
ccnta.j.itcm li patcr.fiidc rcb.diib. cigu idcm cft.qna- 
do clt vna tanium ncgatiocura alia diliundiiua: nain 
ijuando orarioincipica ncgadonc, & fcquuniur di- 
iiundiux,illa-accipiuntur pro coniunc^«, vtcxfu- 
pcnoricxcmplocunlljt: acctioin cx hocaliu, ncccil 
domi, ncc ruri : ncc cll trillis, ncc hilaris : ncc cil bo- 
num,nccmalum: ncccildomiautruri, nfCciltnlHs 
authilaris:nun bunu autmalum. iucconiideracionc 
/bncc^ conlht illas trcs condicioncs diliundiu.as, cilc 
in cflcdu copuIatiuas:quiacu prima oratio incipiat a 
ncgacionc, cum dicac li iniiw Titius hxrcs c(lc noluo- 
rit , & dcindc lcquantur orationcs difiuo(ftiu.c , quar 
func, aut prius moiictur , quam mcam hxrcditaccm 
adicrii, aut filium filiarovccx lcnatutn natamvcnon 
iiabcbit,lcquicur qi iila: oraiioncs diiludiu; accipiun 
rur pro coniuntiis,& perindc crt,ac ii dit^lum dlct, li 
Ticius iixrft cllc nulucrit, iiic hxrcditatc mortcpr.-c- 
ucntusadicrit,nccfilium filiamvchabcbictunc, &'c. 
Sccu nda cau la cil, q n cull igi t ur cx m cn tc tcll antis, vcl 
ii hocluadcataliquis fauor, icu probabilis vd pia c6- 
icdlura, fcuintcmrctaiio, tuncdifuindiuaaccipitur 
prp coniunda.l.i?pc.ffidc vcrb.iignif.l.li is, qui duccn 
ra.S.cu m ita , & $.vt ru m.fi".dc rcLdu b. & glolla c6i tcr 
approbatain l.cas caufas . If dc cond.&: dctnon. lcd in 
dLLucius,hoc fu.idct& fauor languinis tcftatoris,&: 
.pia &.'piobabilu nucrptciatio : crgo ibi difiundiua 
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oratio accipicur pro coni un<Sb . ex q u ibiis i^qu i ru r ^ 
cum ibi ill^ trcscondttioncsdifiundiux accipiaiit >tr 
procopulatiuis,fubrcirutiibinonadmittuntur(fiTi- 
tuish.i:rcditatcmadicrit,&:aditionis teporc libcros 
non iubucrit, vd iiprius, quam hxrcditaicm adircti 
dccciliilcchbcns rcfidisi cx propriciatclcrmunij,cu 
condicioncsdcfidant.AddcmQunr.uidum ii^iturlu- 
rifconiulcushocibi verum cllc, llnlicec quod jIIccoh- 
ditionc&licci lintdifiunctiux,tamcn accipiunrurpro 
coniuniflis cx probabili coicclura, &quud u\co iub» 
ilituti non admiccuncur dicic, lum prudcns conli- 
iiuratcilantisanimaducrcicur. non cnim frarrcmlo» 
lum hzrcdcm prxculic 1 ublhtucis,lod i^' eius libcroj, 
coiifideradum cil dlud vcrbum,animaiiucrcicur . pet 
quoddcmonftracur, quodcx probabih&piaconie- 
chira&intcnrpretationcillud ciic ccitancis conliliuin 
Coniidcracur,6cliciIIudquodibidccidicur, cilcx c6* 
iedlura&interprctationc, quamfacitlcxde volutato 
iciUtoris propter coem votum parcncum: & idco qn 
dicic, qucvd pr.Ttulit iubllicutis non (olum fracrcs fcd 
&. cius hlios, debct intclligi qttoad iratrccx tcllamcn 
to.qitoad filiosab intclLito, cura filij culudli lubllt- 
tutos c\ dcfc.^ucondiiiouis,qu3 cunditioncm ibi co 
pulatiuc inccrpretandatn cllc lcx cxi conicClura ccftan 
cis propccrcocm votuin parencum pr^ fumic, & lic fi- 
li) prxicruncur vircuiclcgismcntcm Ccilatoris conic 
^hirantis & non cx tcftamcnto: &.hoc voluit ibi tex- 
tus lignificarcdum dicit,animaducrcitur, & non di- 
citanimaducrtit: quoli dicat , lioc non an i maducrti t 
tcJiaior in fuo tcn.tmcnto.Scdno$anitn.iducr(iraus, 
dusprxliimptam vuhincatem confidcranccs, exquo 
icqaicur,quod ibi illud vcrbutrt, prxtulic,diuerfimo- 
dc difponic.cum iratrcm ex tcftamcntojfilios vcr6 ab 
intcftaco pr^fcnu. & hoc non cftabfurdum in iurc,vt 
vnumvcrbum rcluumaddiucrias pcrlbnas , diucr- 
finujdcincclligacurppdiuerfitatcmracionis. I.j. ffAc 
olhc coniiiL &cumprincipaiicerqu£raturdccxclu- 
lionclubftitucorum,illadidio,fcd,cum copula,ligni 
Hcatiuris idcncicaccm quuadcxclufioncmiliblliiutu 
rum,dc qua ibi dubiiabacur, quia vbi fubfticuii a fra- 
trcc>,cluduntur, icact^filijs, &ficeftidcniicas iuris 
incoquodprincipalttcrqufricur^fcilicecdeexclulio- 
ncfubiUtutorum,& non de amidione filiorura cx te- 
ftamcnro vd ab i nieftato,cu dc hoc ibi non qu^ratur». 
&cum ilcgc ilhid dilponatiirexprxiumpta mencc 
ccftancis,vcrumeft,quodfili) pcrlcgc, ccftantisconii 
liumanimaducrcencempropccr cocmvotum parcn- 
tum lubfticucis prxfcruntur,& cu ibi fraccr hxrcs in- 
fticucusclfct, teihitoris propinquiores funt fihj fra- 
tris cius ncpoccs.&idcoabintcflato pr^fcrunrur,vcl 
prxfcruntur non canqu.im politi in difpolittonc , cw 
iu,quo non cdcntproximiorcs, fed lurccianlrnifno- 
nis,cum Lrrcdicas non adica.cx pr.xlumpra ceftatoris 
volnnutcrranlmircacur, Bal.inLvnica. C.dchis,qui 
antc 3pcr.tabuLCardm.l\ini.in coni.z j.num.j.cum 
icq.& inconf.77.per totum, in i.vol. nam cum mcn- 
tioncra tcrtator fccerit dc hlijs, lcx pr.rlumic ceftaco- 
rcm vdlc c-am hzrcdicarcm potitts ad filios lurrc- 
dis, quiim ad fubfticucos dcucnirc, & idco iurc tranl^ 
milTionispr.cferuntur fubilicucis, Maria.Soc.iun. ia 
c6i.141.in i.voL &IofephusLudouiciindcciiionib. 
Vmbrif,deci£i02. & Uccc harreditas tranfmiccacur. 

non 
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non «n pcr hocccn/cnturcx ccllaracntovocaci, cum 
ftncdiucrii (crminii nara iurc tranlmiiUonis venuini 
cx pcrlbna corum pacris : (cd lldrenc vocaci cx tclla- 
rocnto vcnircntcx curura propnapcrtona,^<iQuiu- 
te tranlmillionis admictuntur tilij conccpti nati 
foi\ icUatoris mortem: & didio, non ibliim.quo ad 
cxcluiloncni riiblluutorumcaiidcm irapltcudilpo. 
ftcioncm :&quod dicicur dc vcrilimilicudinc, noa 
obHacqiiia non ci^ ca acccndcnda,cum circa illud no 
dilponar.vc huciiraili probacun cciUcorii lubltituat 
filio,(ilibcrosiionhabucric, &concirtgat cumlibc- 
ro$ habcrcqni poftca dccclh*runc,cuandcit lublbtu- 
rio* Lhxrcdibus , in princ t£ad Trcb. 1-cum vxori. C. 
^nandodics lczui ccd.Oldrad.ia conii. 1 1 .&-Pju.de 
Calh-oin l.cxf-.i<ito.$.liquis3utt.mrO;'atr iq 
bcll.&(aracnvcnnmticclK(]uudlicuuL*>'... i uue 
fubilitutum faabcrc bona, quandu iili; non exiutcQr»' 
ilc volrfille, li c.YCarcnt , &deccdcicn(: &taincu hacc 
vcrilimilicudonunintpicKur, icuc]ijod iciiptuii) ctl 
conlidcrarur . ua in caiii nollro , cum circa fakos non 
dilponar, verdimilitudo noncontidcrarur, quodvc- 
lumclIchAC alurationc dcmonilrjciir . Arctiaus in 
LGallus , in f .&(]uid li tantuin, colum.z.vcriicitcin 
addc. tfdchbcr. & pollh. aic, c|>l]cccdilpoltcio cdlit 
toris facla iu vnocalu ad alium porrigacur ex vcriii- 
iniL racntc ccitatoris, iixuiidum 9» Barc. ibi dicit,pcc 
tcx.in LTicius. $.Lucius. ff. dc libcr. &pollhum. & ia 
Lfin.C.dc intlicut.& lublhtuc. (amcn lccus cil,vbi iio- 
ridcbeccxtcnliodepcrtona ad pcrionam, quianoii 
fit talis cxtcnlio ex tacita & conic<ilurara nicjuc tdlx- 
tons,inducit ccx.in Lli quij ita.Ji. pcn. lidctclbmcn. 
tutcla.vbi tclUtor dandotucorcm tih)s, non intclligi 
tor dcdilTc ci, qucm tgnorabac haberc: & eodem mu« 
doinltitucndo iihos,nonincellipcurinthtuilichliii 
ignorantcm.gloiiinLTitius, inprincip.tr.dcLbcc.& 
potlhum. & omen verilimilcclt, vtroquccaiii, quod 
idcmdil}Tol"uilIirtcx eoquod cxprdfir, ll inccrroga- 
tus fuil1cc,& hoc diCiutn Arc(ini,Mutk'rni millics lc> 
quunturconfulcndo . Et htncinrcrtur , quod li tclU- 
tor prohibcat filijs, nebonaalicncnc, liia altcnatio 
non cxtcnditur ad ncpoccs. S.nos iyiiur , Auth. de rc- 
fticut.hdcicommiiT. Bar.in l.tilius/amilias.$.diui, coL 

rcn.verCqu.TritDiuu».lfdclcg3 ). Bald.&SaIycct. iii 
vulunns.Cdciidcicommid.&lkild.inLTicius,ia 
princ.tr.dchbcr.&potlhum.&iiiLqui{quis.C.ad lcg. 
luL maiclla. & tamcnti vcririmiUcudincm &conic* 
dhiram iiitpicimus & mcntc tcftaroris, diccndum ct^- 
Cn, quod quumprohibucricalicnationciilijs , muL 
lomagisprohibucric nepocibus,qui lunc vlccrioris 
gradus, & quo minus incclligcbar.lic& in quxllionc 
nolh-a crt concludcndum, quod Uccc vcriliinilc li t lo- 
iktorcm voluillctUara harrcdiutcm vcnircfilijsfira- 
irispoftcius mortcm; tamcncum non circa cosdi- 
^iucrit, non quod vcnlinulc cii, attcndi debcc, lcd 
quod icriptum cft inlptcitur. 

Sccundo mouentur pcr tcx. inL intcr (bccrum. $. 
aiminccr.ff.dcpactducaLHutc ccxtui faciliccr rcljxi- 
dcrui-: nam dicir ibi tcxtus timplidter, quod dos reti- 
nctur fiipcrftitibus libcris, fed i quo rctincacur , an ii 
inarito.an alibcrisnipoticisinconditionc,anahbc 
risvti hiErcdibus dcfiinckc muhcris,anabalij$ de- 
fiiadx muiicns haurcdibus, tcxtusnoodccLuat: qua 
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dcrcnonprobat,&inconullum potcft fierifiinda- 
mcncum, licci CoraLlib.MilcclLa.cap. 1 9.dicachuc 
textum tinc cauilLitionc cuitari non pollc. 

Tcrtio moucntur: Si huiutmodi condicio non di> 
rponcrct, & filij in condinone polid ad fidcicom* 
railliim vocati non ccnlcrcntur,requcrctur,quod ilia 
verba, iilinchberisdccctlcrit, fiuftracona&inania 
clli:nt,cume(iam iinon cxprimcrcn(ur , lublUtutus 
fiiiccptis hbcris c.vcludcrctur . Lcum acutitTimi. Cdo 
fideicommiiL& Lcum auiis. ll.de condic. & demonlb 
icdconicqucnsdiccrc cftablLirdum.Lli quando, cij 
vulgaribus. fTde lcg. j. Ergo abfurdum cft ctiam dice* 
rcquod conditio non dicattir difponerc , & quod fi^ 
b) in conditionc poliii , ad fidcicoinmillum voca^ 
non ccnleantur.Huic rationi rclpondctur, qucnl imi 
libvcrba rruftracuria nonlunt: quta auc inftitutus 
ell harrcs extraneus, &grauatus cft lub cacodinone»; 
li linc libcris dcccllcrir,& tunc vcrba no liinc fruftra^ 
tuna, CTunincxcrancis nun ficlociU dilpoiicionid.l.» 
cam auus,&d.l.cum acucidimi, vt traditSocL iadJj 
cum auiis, &in l.j. & z. iT^decoiulic. &dciTionft. Auq 
inlbturus cft hlius , & cuncidem dicenduin cft : cam 
ca,qu3rad maioccm dcclaracioncmcxprimancur,lifJ 
pcrHua non dicancur,Bal.in l.ampliorem.ji.in rcfiic»« 
(oci)s.Cdc appellat. tcd cxpcdicum non crac rubllui» 
aim lempcr cxcludi lulccptis hberis, quiahoci pcaM 
lumpta tcftacoris mcncc dcpcnder,vc omnes in di- 
chs lcgtbus tradunt,& in huccatu, in quo non dt ap.> 
potiia cxprdIacondicio,ccnfi:turplusdit^m&(ni4 
nus kripcum, vc in d.Lcum auus, ctpreiscdicicur. er- 
go vcrbaiftaappolira ad dccbranciam hanc volant» 
•em , luperH ua non dicunrar. Ncc obftat fi dixcris,q» 
id,qaod tacicc incft cx voliicacc tcftatoris,fi c\-prima-' 
tur,lcmpcr opctac.Lli ita. $.ilh li volct. tf deieg.j.qua4 
Kcumconditioilla,li finehberisdeceflerictaciteeic 
pr (lumpca tcftatoris mcte intit,operari dcbccRiido-i 
tur, q> (uc cxprdlio coru, q taci(^infun[ opcra[ur,cii 
cxprimuncuralio modu,quiim iniinr, &ic3proccdK 
d. $. ilh it volct, vc ibi pcr Bart. fi vcrb id quod caac^ 
incft, exprimaturco modo quoinctt, nihil opcrari 
debct.l. j.vbi Scribcnrcs latc. tidcleg.).lcd vcrba ilhi» 
fi linc libcris dcccllcrit.in fiUo grauaco rcftitucrc hoM 
rcdira(em,c6di(ionaliccr infunc. (LLcumacucinimi, 
quemadmodum exprella iunc, crgoeorum cxprelfio 
nihil opcrari dcbcr. 

Quarro&vlnmo ahjs ominis moucnrur hac ra-' 
tionc. v^uando quis rcmouccur i lucro aiicuius fauo* 
rc , lucrum illuci dcbcc applicari, cuius fauorc &conJ 
templationeilleescludiiur. Lpoftiegatum. $.amitt&i 
rc.H.dc his.quibiis vc indign.Lpcn. Cdclcgar.cum fi- 
iiiiL k-d lidcicommiilarius cxcludicur a lucro tidci- 
commitfi in propolitoexdifpolitione tdlaroris fauo 
rcac contcmplationciplbrum fitiorum in conditio. 
ncp jlitorum,arg.d.LLucius,infinc, ergocmoluinc* 
tum iftud fideicomrailfi ipfis filijs applicari debct, St 
nonaiijscx cadcin (cftaroris ditpoiitionc, vtliccrii 
ilhcxrcftamcnto vocati dicantur.Huicrationi pothi* 
niusrctpondcre: t$x.ind.$.amirtere,&ind.Ltin.vult 
quudquandotcftacorcrcat tuturcm hlio, &ra(ionO 
tutci^' iUi leganim ficit; cunc li m(or rccuOu tutclanv 
illclcgaro vti indtgnus priuatur, &applicatur filiocK 
(iiipofitioac h^isfijrlan tcllitoris voluncaccm cooik 

icclurancis: 
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ic^irantis:5i: fic licet tutor rcmoucatur a lucro fiuo- 
rc tili) . tatncn illudlucruin filio appltcaiut cx dilpo- 
llrioncltj;is, piopteream r.itionc, quiacius vttlitas 
tidcrtafuit.viux tacioccllatiiicalu nulho, quiafub- 
ftituciisTitius Aiit fub codicionc, li hxrcs finc iibcris 
^iccctJcrit: modo (i liarrcs cum libcris dcccdat, fubfti- 
tucus proptcrconditionisdcfcdutncxcluditur.&no 
propccr aiiquod vicium fachim pcr fubllitutum in 
dctrinicntum & damnum libcrorum. & idco licct 
cxcludatur abhTrcditatccontcraplacione iiliorum, 
tamcnilludnoncit ob culpamfuoAicuci , icdobdc 
foSlumconJicionis: f!' • ran illudlucrumap- 

piicaridcbc.ic illijsin . : iicpoiitiscxdcciiione 
tcx.in di$.amicccrc,5i: in d.l.hn.non coihgicur. ScCiex 
S£tii\c?' ' rrcTOlumusadcarumnolirum,h- 
li|sappl.'- .[diclahxrtdu.asc.xdi(policionclc- 
gtsmcntcm cellacorisconie(!lurantis,& non cx ccda- 
mcnto icdabintcdato.cumin tcfbimcnto niluide 
cisdiipunat: & hoc (i (unt tcliatoris proximiurcs» 
finon, iurc iranlinidlonis illis hzrcditas dctcrtur> 
prouc fupr.i dixi . 

Expr.vdidlis apparcc lianccilc difficilcm condu- 
rioncmpropcccmaximasauchoricaccs hinc inde> 6c 
propicr liiiicdicaccm rationum & ic^:»iim: camcn 
cgoin iudicidonuilopiClodilccdcrLmapriori opi- 
nionemagis coinmunitcrrcccpta, proutcam, vlcca. 
Do^orcs alicgatos tcncnc Marcus Anconius Nacta 
inconlt.^ j t.num. }.cum lccj.voL^.Rolandusi V.iUc 
inconfi. j i.lib. AnconiusGabricLmluis cora- 
inun.opin.lib.4.in cit.dcltdcicommilL"conclu.4.qiiaE) 
opiniu probatur p;.T rccudum , quarcum & quincum 
fundamencum prima; opinionis,&cgo comprobo 
cxtocncc Baldipcr tcx. ini.vcinngulis libcris.dlde 
vulg. & pupiL cum lic inducc*ndo : dicic tcxtus, qiibd 
<]uando fuDiliiutio iit nouiilimo , tunc ius lcgitima-< 
xum hxrcditatum intcprum inicrcoscullodiroailt. 
iTiodo lic , ibi (ub(btu:io tantuin fit nouilllmocon- 
tempLitionc fauorc iplius nouiQjroi impubcris: 
«dco quod alccro iiiio impubcri fiila non fuit ob co* 
«cmplationcm & hiuurctn ipdus nouiilimi, 6i tamen 
cum noui(nmus altcro impubcri lubilicucus non itic 
ric, iiccc tcflatoris prafumpta racnsadlirin fiuorcnt 
noui(limi,uilulominusabintc(latolucccdit,&abin- 
tcftatodicituttcllatorius illius hxrcdiutis confct^ 
uadc nouidimo,^ non cx tclLamcnto. iic cH diccndti 
incifu nollro: namiublHtucushcctcxcludaturabii^ 
icditace conceniplationc& iauorc iiiiorum, rameii 
61ij non fucrunt (ubllituti, cum tantum in conditio- 
ncpuliti fucrint:cri;o tcllator dicitur illis tanrum lus 
lcgitimaruha:rcdiiatu&licab inccilato coicruade. 
23 LiccrfliipradiAiopinio (it vcM.camcnquia (idci- 
commiiiiim (.xcoiucchirisinducitur&cxquibuicti- 
quc vcrbis, cciam ex tacita voiuniatc ccllacoris ac nu-> 
tu.Lcum proponcbatur.ft dclci;.i.l.pcro.<5.fracrc,co- 
dcm cic.dcic^.i.i.qu.vrcb.itur, in iiiic.tr.dcmiiicteo 
ftam.cum muitiscuinuljtis pcr Dcc. inconli. 1 f. 
46 480. idcoquandocxconiccturis condar, c[<S 
filii incondicionc politi dcbcnt pr.cluini vocaci a cc- 
flacorc, cuncindi(po(icionepoltct cenfcncur,vc dccla 
rancCorncinconfiLiio.io i.iz>).& 17 j. volum.4. 
Curt.fcn.in conli.7 j.DccLin comIiI.z^o. Curi.iun.in 
con/i.4 j .1'atiLiu coiiiL i S.volum.z.Pau.dc Callro in 
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conii.i6}.voLi.Marian.Sociti.iun. inconfi.Cf.f tS» 
& i i^.voLj.incond.i J8.141.174.& 17 j.volum.a. 
& irt^conic<tturc dcbcnt cllc cociudcn tcs, vr dccbrat 
Parif.in confS^.num. i<J.voi.i.&in confi.6<J.nu. 1 1. 
voL j.&anlintconciudcntcs,nccnc,remiitituriudi. 
cisarbitrio,.Soci.ind.Lcumauus,I^uin.in coniL 108. 
iium. 1 4.iib.i.& in conli. 1 j p.nu.fi. Iib. & lacobus 
Mcnochius inirad.dcarbir.iudic. hb.i.centu.i.cap. 
1 48.& qua: nam (int illa: conicclur.v, iiiures per Do- 
Hoies cnumcrancur, camcn ego difiicilcs rccicabo. 
14 Primacfl, tquandotcftacorinconditioncvlcrali* 
bcrorummcncioncin .idiccicctiam quahtatcm ma« 
fculorum, vtquiadixcrir, li iinclihcrismalculisdc* 
ccllcrit, & in iioccaiu ifti hbcri matculi ad iidcicom* 
midum vocati ccnicncur. qiiam opi:uoncm tcncnt 
Dc*ci.nu. 1 6.& Curciun.nu. 1 4.in i.j.Cdc pact.Cuido 
Papx indcciC 184. licct concrarium dca(umfui(Io 
ibi dicar , Dcc.in conii.iy o. ^ 1 8. f 1 6. 54 f . ^46. 574- 
578. &incon(i.6 j j.Ioan.Anc. Alcx.in confi.iS.& in 
conlL I xo.Curt4un. inconlL^^.num. /.incon/L^^. 
inconllL 87. vbiaicica in ciuiiateBrixix ludicacuiTi 
fuilic, &dcindcpcriliiiltriirimumScnatum Vcnctu 
fcntenciam coniirmatam fuilic.in confi.9(S.& in con 
liL 1 1 j.&Gozad.inconli.i6. num.ii. &inconl.64. 
num.7. i<.uin.inconli. itf^.wiuin.;. Corncinconli. 

10. coLpcnult.voL4.laf in conii. i oS.volum.^. &col- 

11. »iturcxSocino in conli. 1 1 fi.voLj.&lianccandcni 
opinioncm tcncnc PariLin conL^ t . num.7 1 .in conC 
57.nutn. t S.volum. i.incooA. 5. nu. ) 6. in confil 6.S£ 
4i.fo.fi.fj.&t> 6 . vol. ; . Mar i a.Soci i\in.inconC6f. 
105. & I i4.voLi. inconlLi 1 9.& i i^.cod. voium.j. 
Manr. inconli. 17. Aymon Craueccainconil^i.coL 
fin.&inconli.i ^o.coLj.Grac-inconfj i.; 1.89. 101. 
& I o6.voium. 1. Maria. Sod. lun. in conli. 1 88. i ; i. 
&i77A'oLi.& Bocr.indeciLi f f.nu.i j.& i8.&ilti 
Dok!^orcs moucncur, omillis lcuib.cvduab.ratinnib» 

Prima clt.Si illi iilij ad fucccdioncm non admirrc- 
rcncurcxccftamcnco, fedabintcJbto, vciquciiii iiiii 
non (oli, (cd vnacum ftrminis admuccrcncur. l.maxi 
mum vttium. Cdc iibcr.pr.xterit.& Auth. dc lia:rcd. 
ab intcfta. in prin. fcd conicqucns dicere ellirtconcra 
& prortcr tcitatoris mcntcm.qui lolos iibcros ma('cu- 
]os hxrcdcs prxtulit (idcicommiiliirio. d.l.Lucius, ia 
fine. crgo nc talc contra vcl prxtcr teftatoris raentem 
fcqnarur.diccnduin cll illosnonab intcitato.vccom 
munis opinio (entirc videtui : vocandos cliclcd cx tp- 
ftamcnto.cdfirmatm^ hfc ratio,tum quia hxc cxpFcC- 
iio malculinicatis incll alitcr, quam tacitcinlic, cuin 
tacicc cam mafcuh quam ftrraina- liibilicucum cxciu- 
danr.d.l.cum auus . & d.Lcum acuciiTimi . crgo ipfius 
qualicatis cxprcHio aliquid opcrari dcbcc,& lic alitcr, 
5 ab inccllaco vocacionc,fcdcxccrtamcnco, alitcr cx- 
prcilio faifb de mafculis nihil opcrarcrur , dlctq; l'u- 
pcrHuo poiitacontraLli quando. if.dc icij.j. cum ctia 
quia pcrcxpredionnn maiculinxquahians, ccftatot 
vidctur coniidcralli confcnutioncmagnaiionis, & 
bonorum in .n;nationc.$.mcdia,&$.cctcrum, Inftit. 
dclcgit.agna.fucccll."& L j. $.pen. H.dc vcntrc infpicic, 
quz cft cxclufiua fa-minarum, per quas dcftruicur 
agnario,qu.Tpcrma(cuio$ conlcruaiur. I.pronuncia- 
tio, in iine,cum ibi notat.ft'dc vcrb.ligniiica.Huicra- 
lioni rcipondetur, ncgando dlc cuncra vd prztcr 

tcftacoris 
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tcftatoris meiitcm , quod ab inteftato rcrminx cum 
malcLilis fucccdant: nam mcns cclbtuhs clUquoti 
proptcr malculos (iiblhcuti cxcludantur, &non cx 
illis vcrbis conllat, nulculos vocatos cllc, ("cd cx illa 
qualitacc malcuhnicatis dcmondratur excluliofub- 
iiitutorum pcr maiculos folam, & non per fixminas, 
qua.MtacxcIuiiircnt, licut mafculi,li folum dithun 
fuillct, li linc Ubeiis dcccllcrit , vt Pau.dc Call. & ali j 
in C dccondir. infcrt. dcclarant, & (ic mafculi in 
condi tipnc politi fucrunt, vt pcr illos iolum fubditu 
ti rcmoucrcntur abcalu.'rcditatc, & non quodAic^ 
tint cx tcftamcnio vocati , vd quod formina: fiicrint 
exclulx,& idco pcr maiculos cxclufo fubllituto dc vo 
luntatc icitataris,fa?minx limul cum malculis bcno» 
iido mafculorum lucccdcnt, arg.tcx.nocin Li.f.ii (it 
ai^nacus. fTadTcrt. vbi {ororaliascxclulamatrcfub- 
]aca, ilIacMlk-ntc, admittiturcum ca, vrpulchrcpcr 
Soci.in coli. i S. vol. ; . & cxprdlio malculini tatis opo- 
ratiir multum,quiaoperatur cxclulioncm fubHitu- 
forum pcr malculus tan(um,quud ahas ctiam pcr io- 
las fcxminas exdali faillent.d.1. cum .icutiilimi . nec 
conlbtt tcftatorcm voluillcagnationi faucre, & bona 
in ea confcruarc: quia ll hoc vohiillcc, vtiqucexprenif 
fer,nam pcr mafculosvoluitfublhtutos cxcludcre,ex 
exclulis (ubltttuiis pcr mafciilos vltcrius tcltator non 
difpofuit.iSi: liccc furcc ilb fucrit cius volut.^$, tn quia 
in difpolitionem nu tronliuit, & cx vcrbis neccllah^ 
noncolIigirur,ideo noncllattcndcmia. I.quidamcil 
Hlium.flidc h;red. in(ht.icaCairnulustr,-iditplurcsai 
lcgans L>o<!lores in dlj.C.de padt.num. 5 ^ . 

Secundaraiio ell, quiaquando quisa luaocon- 
tcmplationcalicuiuspcribnarrcmoucrur, tuncillud 
lucrumilii pcriunx applicari dcbct,cuius gratiafie 
contcpbcionc fit dilpolitio & lucrum aufertur.I.poft 
lct;atum.$.amittcre. ffidc his, quibus vt indign. fed in 
cafu nolho fubdiruti ab h.vrtTiitatccuntcmpIatione 
filiorum malculorum exciuduntur, ergo h.Trcditas 
applicari dcbet ex teliamcnto didis Blijs mafcnlis. 
Huicrationi rc(pondcas,prout dipra refponfum fuit 
in conciulionc principali. 

£t cum lupradiifia opinio aliqua ratione non fun- 
detur,cui commodc reljjonderi non poirit: idco alto- 
racA opinio fupcriori contraria, iciIicct,quod neqne 
in hoccaiiiHIij malculi inconditioncpolinex tcfiii- 
mcnto vocati ccnlcacur . qiuin opiniuncm ccncc Ale- 
xan.in confi. 1 8 j. \oLi. Soci.incon(i.(>i.&incon(i. 
1 1 (> Jn j .voL Alcx.in conli. 1 o y. vol. j. Gozad.in con- 
fil. 1 03 .Bertran.in c6(i. 1 jo.vol. j . Gualdcnf caut. j 6, 
dc fublH t. lUpa in d.I. Ceniuriu, num. 1 6 1. & in d.l.j. 
iium.3.& ibi C3gno.num.48.cum fcqucn.& Alcia.in 
verbo,linchberis,&GuidoPapr dicic maiorcmpor- 
tcm i^ominorum dc Poriamcnio cllc concra lunc U- 
mitationcm.&contra cam coduliim fuillc in q. 1 84. 
A:in q.<,oo. &contrahancIimitationcm tcncntBcr- 
tran.inconli.x jt.coI.j.voIum.i.Corn. inconf j.in 1. 
dub.voL 5.Curt.lcn.in conli.4i.& in conli.^ i .Dec.in 
conii.ip i .coI.fi.Patif in conli. ; i . num. 1 9. cum fcq. 
vbi haiicellccommuncm opinioncmaliirmariiico- 
/1^44. in con(i. 8^, & 87. vol. 1. & in conli. 1 4. vol. 3 . 
Maria.Soci.iun.incdli. t iS.voLj.incoli. 1 (14. & 177. 
voL 1. Ruin.in conli. 181. voL i.in conli. M 4. 1 40. & 
141 .voL } , & liarc cA conmiunis opinio, qu«un ctiatn 
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conlulcndo (cquuti lunt Rolandus A V.illcin confi. 
I jt.Iib.j.&.NlarcusAntonius Natta inconli. f fo. 
&eflmagis coinunisopinio, vtinquit FUcronymus 
Tornicl.in conli.4 j .nu.7. quod cll mtcr conlilia I'or 
ti|,&mihi magis pbccr, quamprobulucraciunc 

Quando vcrba 11 ulio modo & (ic ctiam impropri^, 
polluntmcnti dtlcruire, qu.r cx conicduris colligi 
potcJbmnc llandum cft vct bis, & non cur.u)dum cft 
dc conicvhiris.it3 colligitur cx notatis pcr Uar. in Lin 
ambiguo. ft.dc rcb. dub. dum rcfpondct ad Lnon ali- 
tcr.fi.dc lcg. j . & ibi cciam cxprcllius hoc voluit I'au. 
dcCaftrc&cftdc mentcgloll^in Lcum \irum.C.dc 
fidcicommill.in vcr.voliicatis.&ibi Salyc&cLirchoc 
voluit Alcx.inL).in finc. C.dclibcr.pr.YCcrir.&mcns 
tcftatoriscxvcrilimihb.conicitiuris non cli attcndc> 
da, quandocanoncolhgitur,ncquccx tcftamento» 
ncquc cx vcrbis i tcftatorc prolatis: nam tunc no fuf^ 
iidtaIlcgarc,quod talis fuir mcns teftatoris , &quod 
tcftator , li interrogatus elTer, ita verilimilitcr dilpo- 
fuillct, fed cft neccirc quod cius mcns & voluntas tri 
fcatin dilpolitioncm, vtefttex.inLquidam cumfi- 
lium,& in Lqiiotics.$.tantundcm, &ibi nountliald. 
A:Imola.mdcha:rcd.inftinicn.Alcx.&Ia(iinLj.C.dc 
iibcr.prxrcnt.& Soci.in d.Lcu auus,in finc, & in Lhx« 
rcdcs mci.$.cum ita. ff^d Trebel.& ifi dubio tcftxitor 
pitrlumiturvoluillcilhtd.quod cxprcflitvcrbis, qux 
indicat animum & volunratem ipnus. Lquod Labco. 
ff. dc fHpellcct lcgara. (cd in cafu noiho vcrta ilb , d 
dcccllcritlinclibcris, nccpropric.nccimpropric, & 
(ic nullo modopoliunt mcnti tcftatoris defcruire, qi 
ex teftamcntovocaticcnfcantur, aim lantum (int in 
conditioncpofiti.&hocpropric (ignificant ilbvcr- 
ba,& quod cx hac conieifhjra voluciireos vocarc, no 
conlktex tc*ftamcto, ncq; cx vcrbis probtisa tcftato^ 
rc, aim illos tantum ponat ad cxdulioncm (ubftitu- 
(orum , & non ad iplorum fiUorum mafculorum in- 
dulioncm.cumcircahocciusvoluntas non tranfcat 
in difpolinoncm: crgo no fuffidrallcgarc, qaod hxc 
fiicrit meiis rcftatoris , & fi dc hoc intcrrogatus ellcr, 
ita vcriiimihtcr di (pofui(n:t,& lic ifti (ili) ex teftaraea 
to vocati non ccn fcn tur. 

Exprardidhs igitur eonftat, hancopinioncm cflt 
vcriiliiium etiam dc iurc communi , hcct in rcgionc 
non excer ftarutiiin.quod cxtantibus mafculis hlii fif 
minx non liicccdant. 
i f Ha'c concIu(io dcclanitur procederc, f qtundo fi- 
li) mafculi eftcnt pofiti in conditionc ne^naa,vtpu- 
ta ll no cxtitcrint iTialaih,(iicccdar talis: (ccus (i po(ici 
cllciitin conditionc aftirmauua, vtquiadi(:lumlit, 
cxiantibus mafculis non fucccdat taUs, namtuncma 
fculi vocati vidcntur, Pau.dcCaft.in conli.j 59. in fo- 
cunda prtc, qucm rcfcrt & fcquitur Curruun.in a>- 
lil.4}. C0L4. idcm rcnent Maria. Soci.iun. in conli;^. 
num. ■?.& S.voLj.&Ruin.inconli.zoi.voLi. 

Cuntrarium colligitur cxnotatisperloanncm dc 
Aiunia in conll.tfS. & in dcdlione Guidonis I^ipxin 
conli. 1 1 8. & mihi non videnir vcradccbratio, quod 
probo hac rationc. Autconditio.iihtinatiua concc- 
ptafuirpcrdidhonem, li: vtputa (idichim fit, tifiiij 
malculiextanr, non (iiccnbtralis: autpcr abLinuoc 
abloluto$,vtlidicifilir, cxtantibusraafcuUs, talisno 
luccctbc: fi pt imo calti conditio aftirmatiua (it conoe 
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pta » ii tunc filij non pofliint dici cx tcfhmcnto voca- 
ratio cft, quia condi tio conccpta pcr diiiHoncn>, 
(i,ctiaiiconditiofitaffirmatiua,non inducitdirpoC- 
tioncm.fcd rantum conditioncm, vt tradunt Pau. de 
Caftro,&: A!cx.in l.in rationcji.tamctfi, num. j. ffad 
Jcg.Falcid^.Ldcmonftratio falfa,antc fincm.ibi, at 
fi condationalitcr.fT.dcconditio.&dcmonftrat. ii(e- 
ciido cafn loouimur, & tunc idctn cit diccdum , quia 
ablaciui abfoiuti difpofitionem important quando 
vcrbacxcquutiua importata pcr.ablatiuumrcferun- 
tur ad cum,qui vult agere cx illa difpoiitionc.ita pro- 
ccdtt tcx. in 1. fidcicomifla. f cii cdct. fT.dclcg. j.alia$ 
fcciis cft, Ba!d.in rub. de inftit.& fubftit. ad fi. Alcx.in 
conil. 1 8 j. num. t <>. voLi.fcd in cafu noftroablatiut 
abfolati,vcl vaba cxcquutiiianon rcfcruntur,(cu di- 
rigunturad filios maicnlos in conditionc poiitos lcd 
aii lubrtitutOKcrgo rcipcclu filiorum difpoiitioncm 
iion inducunt.& pro hacrationcfiicitdiduin Barto- 
li inl.i tcftatorc.num. j.dc condit.&dcmonft. 

x6 Sccundo jbanc concluiioncm dcclara, vt pcr Rip. 
in d.LCenturio,num. i6}.Itcm& tertib dccbra vt 
pcr cundcm Ripam in d.l.num.i ^4. 

17 Sccundaconicauracft, tquando tcftator fubca- 
«lem libcrorum conditioncad pluresgradus fubfti- 
tutionumdigic(Tuscft,vtquiadi.xcrit, lilu-rcs mcus 
{ineliberis cfcccilcrit: & ficontingcrit libcroshorre- 
dis mei finehbcris dccedere, fubftiruo talcm . na hoc 
cafu diccbat Pcf rus dc Ancharano, filios fub illa con- 
ditionc pofitos ccnlcri ctiam vocatos, vt dixit in con- 
ilLyo.qucm fcquuti funt Alcx.in confi.<>4.circa finc» 
vol. 5. loan. Anto. Alcxandrin. in conh. 2 8. col.fin.Iai. 
in confi.z j z.col.j.voLi. & inconfi.40. coLfin. vol.5. 
Curt.fcn.in confi. j i.&i in confi. 6 i .Curt. iun.in con- 
(iLi i.&inconfi.i i(5.Gozadin.inconfi.<;4. Paril^.in 
c6f.j7.4i.77.8<>.&8i.voLi.&inc6f j.8.14.41.51. 
53.&66.voLj. Marian.Soc}jun.inconfi. 1 19. vol.j. 
Mantua in conii. 1 1. C0L4. Grat. in confil.Sp. i o 1 . & 
1 06.V0I. i.Marixiun.in confi. i fiS.voL i. Ruin.in c6- 
fiLi jj. voLj.Bocr.indcciCi jy.num.ii.&iS.Ay- 
mon Crauettacum concordantibus pcr cum in con- 
fiLj>8.in finc.Curt.iun.inl.j.num.i4.C.dcpa<li.&ibi 
Purpuiat.coLfin. & Cur.fcn.in vcr(ifcaindohmita.& 
hanc opmioncm tcncntetiam quimplurcs Dodo- 
res cnumcrau pcr RuLindum a Vallc in confilio f 1 . 
numcro j.hb. j. 

Contra hanccondufionem renct Soci.fibicotra- 
riuSjinconli.rti.col.fin.voLj.vbidicititaconiuluillc 
plures iolcmnes Dotflores, vidclicet Alex.Oldr. Ang. 
Anan. Capram& Cuman. inconiilijs pcrcumallc- 
gatis,&quod non cftcurandum dcPctrodc Anchar. 
idera .Sod.tenet in conli.69.voL j . vbi ait quod bi$ co 
fulendo non cft fcquutus hanc opinioncm Anchar.v 
ni , fcd cam icinpcr impugnauit , cum eius opiiiio lit 
fund.ira fob auihontatc. & idcm repetit in coli. 1 1 6. 
& in confi. 1 04. voL 3 . & in d.l.cum auus . idcm tcnct 
Parifius.fibi ipfi inconftans, inconh.j i.num.ip.in 
confi.86.numc18.inconii.j7.num.} 7. inconfil.44. 
num.i i.voLi.&inconli.i4. vol.j.Ruinus, fibiipfi 
contrarius, in confi. M 7.V0I. j . 1 n conf. 1 4 1 .vol. } . vbi 
hancopinioncm vcriorem dlcdicit Mant.inconlL 
J94.coI.j.idcm tcncntfjaliaulain d.LCcnturio, nu- 
1nc.448.ia vccilAmpUa.Hicrony.Zancli. in l.hxicdcs 
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mei.$.cum ita, nu.7 80. ff ad Trebcl. Cur.fcn. fibi ipG 
contrarius, in conli.ij j. coLi 7. vcrf. cx quibus . R:pa 
ind.LCcnturio,num. 16 5. in tertiaconie(fhira.vbi di 
citquodiilaconiccluta lic fimpliciter intclle<fbc6- 
munitcr rcprobatur. rurlus in rcfponfo primo de 
fubftitut. in ^.conicdtua Torniclius intcr con/ilia 
Portijinconfi.4j.num.2c. invcrfi.quo vcro.vbi in- 
quii limKaiioiicm Anch.irani communiicr rcproba- 
n,vt etiam idem dicii Alcixin conlL jS j.nu. 8. 

Ex pradidiis vidcs.quomodo ha-c conclufio maxi- 
ma intcr Doci. paritdikordiam.cgo volui cnumcra- 
doDodlorcs viderc,quz nam fit magis communis 
opinio, & rcpcrio , quod primam opinionem tencnc 
Pct.dcAnchar.Ioan.Ant.Alcx.lai.Cur.fcn. Cur.iun. 
Gozad.ParilIMarianu$ Socinus iunior.Mantua,Gra- 
tu$,Ruin.Bocr. Aymon Crauctta, Purpuratus: & vl- 
tra iftos, idcm tcncnt Barbat. inconli.17. vul.j.&in 
confi.55.volum.i.Alcia.inconiL48i. num.6.& in 
confi. 57 j. vcrf quarta ratio.Alba in conlLS^. nu. 1 1. 
Callan. in confi. 1 4. lacobus Piulippus Portius in c6- 
fiLi i.in ).iimit.Matth.Gribald. inconfi.^o.num.i. 
intcr(UcUconfili.i.LanccLDcc.in l.j.&ibi Anr.de Ale 
xan.Cdc pad.& BaLin l.).$.pro tccundo, \xri.& quin 
to fiicit.C.decaduc. tolien. &iiiconfi. 1 86. voLi. qui 
omncs Dodorcs numcro lunt vigintiquatuor. 

Conitariam opinioncra tcncnt Soci. Alcx. OUira. 
Ang.Anania.Capr3, CumaJ^arif Ruin. \L-intua, Ga- 
li.iula,Hicronymu$Zanch.Ripa,Tornicllu$, Alcii.& 
Kolandus a Vallc in conf. j i.vol. j. qui Doclorcs nu- 
mcrofuntfexdecim: licetmulti exiftis Do<lh>ribus 
cotrariam tenucrintopinioncm, &fibi iphsfuciint 
inconftantcs. cx hoc patct,qu6dopinio Anch.nrani 
cftmagis hodic communis, prout artcllatur ettam 
Anionius Gabricl.in fuis communibus opinionibus , 
in lib.4.in tit.dc fidcicom.in condu.^.num. i j .& 1 4. 

Scdquae naiftorura Dotterum opinio veti ordi- 
catur.cgo fcmpercumopinioncconrra Ancharanu 
concurrcrcm.quxinpunCioiuris vidctur vcriftiiTia . 
Nam tamUbcriquiroeotum libcripofitifuntinco 
ditionc ad cxclufionem liibftituti, & quod vocati tcn. 
fcantur , non conftat ex tdlamcnto , ncquc cx vcrbis 
tcftamcnti,cumn6appareatin teftamcnto, ncqucin 
cius vcrbis, quod dicli libcri finr in difpofitionc poil 
ti,lcd tantum inconditionc, &lubftitutus fub illadu 
plici conditionc vocatus fuit: ergo ifti Ubcri non poG- 
luntdici cxvcrilimili mentctcftatoris, quodfintcx 
tcftanicnto vocati. quia licct lcgcs conctur dcfundlo- 
rum voluntatcsimitari&conicnurcLc6ditionibus 

f>rimum locum. ft'.dccondit.&dcmonft.tamcn no- 
uerunt intantum voluntati dcfunCti faucrc, quod 
fiifticiei iinaginari cum pnidenti confidcrationc de- 
fun,:him ita voluilIc,niii taUs voluntas tranfiucritin 
cUipolitionem , vt cft cafus & ibi Boid. & linola , in L 
quotics.$.taniundcm.ff dc hzrcd.inftit. fi cnim tefb, 
rornon diiponat, ncquc cxciusdiljDofitionccolliga- 
tiir id, quoddubitaiur, tuncnon r«lcuat imaginari 
tcltatorcm it j lcnfiftc & voiuille, vt in LLabeo. $. ide 
Tubcro.ft.de l"upcllccl.lcgara.& in d J.quidam cum fi- 
Uum , & in l.in anibiguo. ft.dcrcb.dub. Cum crgo in 
calu noftrotalisfiUorufubftitutioin tcftainento nd 
Icg.atur concliidcndum cft,quod no inducatur, & lic 
quud iiUj cx (ciUuucuto vocati non ccnii^amur. 

Opinio 
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O • anopioccdifprimo, litc 

ftaiu. ( . .uutiuniim itceritfubcadc 

conditioiic, ris.rsprclsehtMiorandofilios 
inconciitioncpulitu^in vitimoi^a(iu:natnxunccoti« 
ic<!^uiacft,<j>Yoiucritlionorarc puLtosin conditio» 
Bcprionim {•radtium • qtios prarfnnuiur magisdilc^ 
jtillc, arg.LI^uiilius^.TKiA.rt.dc condix-& dcmonft.& 
itadcdarat Ripi in il.I.Cciitinio , niimc. i6f. vcrlic 
quart3Conici.rii:a. 

Itcmfccuiulc) jiroccdit , quaiuiotdlarorplurcsfi» 
liosinltituit.&cus tnuicclublbtuicUiiinclil^crisAc. 
&po(linurtcmuinnionifmcliberi$ altetum fubAi» 
iutt,5cconting.iraliquosdcccrltTc aimlibcris.&vlti 
niuin linciibcrisuiaui tuncvcruiivcft, quod poiiti in 
conditiono ccalciicur vocari, aliisiirqucrcturabfur- 
dii, quod fublhtu rfcictur c.tclulis libchs tc- 

ihuQti5»contiai ; M ; ..i.limi. C.dctidciconiniitL 
idiio. vt cuitctur Imc ablurdum , iibcri prcBniorcuoril 
pbiiti in coii! tnlcnrur vocati , Soci. in confi. 

i04.imni.8.i. - . . iconli.i 1 6.uuin.8.voLj.i!i>:Ro- 
landus a Vailc uvd.conll y i .num. i o, 
8.'r.Tert»aconn.ckurai' idolibcri }>oliti in con 

diiioncfuiircut t;rau.i imcntu abiplo tclia- 

toTeirnamtuncccnicccntur ctiam poiJti in difpoii» 
tionc, prout tcncnt Bart.col. i i . vcrilquzro vlrcrius, 
qmd fi tcibtordixcrit, Arct.coLio.LanccLGaliaubi 
coluni.98. & ieaucn A Ripa, nunii i ^6.in d.LCcntat 
rio. idcm confiilendo tcnuit laco. dclklui. qucmre» 
fctt «Sc iequirur iiald.in 1. prccibus , coluin. fin. C.dc 
impub. ik alijs lubftitut. *: ibi ctiam Salvcct. colura. 
fin.candcm opinioncin fcquuntiir Bald. in tradtfub- 
ilitut.in vl;imachaita,colum.j.An^,Arcti.in $iin.co. 
iuin.penuli,IniUtut.dc pupiLfubiliCUt.Pctrfic AncKar 
ranoinrcpctit.cli pacer,detcftanicn.in64n li.not. 
Pau.dcCartromconli. j.voluni.i.&incoiili. 1 Ji.vo- 
lura.i.Soci.inLcumfiliy.flldc lcga.;.&in conli.24i. 
colum. 4. & fcqucnt. vbi dicit , quod ift.a cft m.igij 
coinmunisopinio,&:mconfi.i i.colum.^. volum, j. 
Sc inconli,77.voluin.|.loaD.de Montc tpcrcllo, 6i 
CornfcinLabca Cdciid<.icommilL"&Corn.in coii- 
llLzoj.ii(>.iio.joi.i7 J & i46.vo!uin.+.inconfu 
j)7. voluni.j.<S>:injConllLi ig.Siii. volum. i. Guido 
Pap«inq.Ji?.&inconli.j6. inconii.S^ii i j6.& 
1 40.Dcci.inconliI.i8 i.&in Lprima, colum.4. C.ijc 
^Ci.Curt.iun.in coiili. 1 4 j. coluin.penulc & in con- 
l1L37.cok1m.fi 11. Callan.in confil.tJ? .Gozadi. in con- 
HL t o 4. Dcrt ran. in conli. 1 4 1 . 1 7 j . voluni. j i n c6- 
lil. I i <>. volum.*. vbi dicit illam commuticin . Curr. 
fcnior inconllLj j.Alcxan.in conll.64. volum. j.Cu- 
roan. <;^' ibi Iinola fcn tit illani opinioncm in L filiusfa 
milias. $,cu quis, £delcp.|.& Cuma.in L Lucius& in 
IhiCrcditas ad Scatiuin. if.dc liaTcd.inftitucnJ^ariLin 
con(iL^7.volum.t.&in conlil.41. voluminc tcriio. 
Mantiia in conli.i i. Aymon Crauetta in conii. i i o, 
M41 ian. Soci. iun. in confiL 1 68. voluminc fccundo. 
Ruin. in cpniiL 1 08. 1 1 1. 114. & i } r. vbi diciccomr 
inuiicmcllc opinionciii,i^.'iii conii. liS. 1 }9. '4«^ 
J4t.& 167. voluminetcitio.Pontan.iiiLcum hlio, 
numero 14. fl. dc lcj^. pnmo , vbi dicit iilam opinto» 
ncm dlc canonizatain, & Angc. Arct. in trada. dc tcr 
llamcn. in vci bo, & ii dcccllcnt linc libcris, colum. i. 
Veiiu^uidii ccftator. 
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MoucnturilK Doclorcs .Prini6, fi fili;in condi- 
tionc politi&in tcltamcntograuati non cciilcrcncur 
ad fidcicommilliini vocati ("cqnercturquod onus in- 
iunchini illis fiIijs,fruftratorium clTct, & nnlliini.cii 
eum, quc non honoro , grauare non poilmn. I.alrco. 
Cdc fidcicLhlic.fCdc leg. J. fcdcoicqncns dicerc cft 
abfurdum , quia in dubio (cmper faoienda crt ioter- 
mctatio , vt atllus validus lit.l. ^ . fTdc tclbm. m ilic 8S 
l.quotics,trde rcb.dub. & tradirPau.de Cadro inl.ex 
impcrfccto.C.dc tcflam.crgoablurdnm cftctiam di* 
ccrc,filios in coniiitione politos,6cgrauato$,non ccn 
lcri vocatosadhdcicoinmiiluin. 

Sccund^moucnn !- ">nlcqucns,vulceria 

omncnctcliaiuim .. . . : lilud. L!cs;atum,& 

l.ad rcm nobilein.d.dcprocurac. l«d ncccllarium an- 
tccc-dcnseft, vtiib libcri polili in condirionc vtad 
onus iniunchim obligcntur, vcad fidcicommillum 
vocati cenlcancur, arg.d.l.ab co . crgo cx oncreiniun- 
£ko cenfcnutr ifli iiberi honorati, Sc ad fidciconi- 
millum vocati. 

Hi$ ratioiiibns rcfpondctur.In cafii noftro non 
conftaccxtdlamcnto,ncqucvx verbijeius,quod tilii 
fiicrinr in diipofuioncpitliii, fed foliim id e\ cuicdiu 
ravcrumellt Do<5loresdicuut, qua: conicCluranon 
cft.ittcndcnda,cumcirca hocicllutoris voluntatin 
difpofitioncm non tranllueric. cilquid.lcum filium: 
& idco fili) per rcftacorcm no potucnint grauarL d.L 
ab ca & circa lioc atfhis dicitur inualidus , vti fadirus 
conrra lcgis dilpofitionem: &qtioda<tiiLS\'aleat,non 
eftfacicndahac intcrprctaciocum non /imus in dur 
bio-.nam qnod fucrinc vocact cxtcri.imento, non con 
ftat, imo cic propriccace vcrborum , qu.T in dubioeft 
attcndcnd.i.Lnon alitcr.ff.de lcg. ?Jipparct torum c6- 
trarium:& cxhoc quod fucrintgrauati, non cft con- 
cludcndum,quod pcr hocfticrintin difpofitionc po- 
fiti. non enim fcquitur, grauo Titium,crgo cum ho- 
noro: alias difpolitio.tLl.abco, ellcc iinpolita verbis , 
&nuni]uam vcrificari pollcr, ncc obftat , ii dixcris di 
Acct.quod.d.1 abco.proccdit, quando quisgrauacur 
dc rcali quancitatc, qu^* non dl iii pati imonio, vd in 
lixrcditacc tcftacoris : fccusligrauccdrdc dandoali- 
quid , quod cll in hxrtditatc vcl patrimonio rcftato- 
ri$,n.ini tunc in ncccllariura anreccdens, vidctur gra- 
uatusclIchonoratHs.l.dcniq;.^i.intcrdum.tf.dcpccu. 
lcgato. quLircfpondctiir ,quodd.l..ib co, vniuerfalL. 
ter proccdit, prout cunftat ex illadiclionc, nihil.qux 
eft vniuerfalis ncgatiiia, & l\ inTnocilcc faliain omp 
nibus rcddcrctur falta, arg.l.h is qui duccta, $,vtrum. 
ff. dc rcb.c^ub.& quod h.cc rclponlio non lit vcra, con 
llat ex Lcum quali.$.fi pIure$.lF.dc fidccommifllliber- 
tat. vbi li vnusharcs grauatnr in ic harcdiraria tota» 
non pcr hocvidccur aliarcs hbi pr.vlcgata, fcddcbct 
a cohcTredibus emccc illonim narrcra.crgononcft 
vcium.quoilgrauandoin hirctiirarcteftatoris, vidc- 
tur rclinqucrc, Ncc obftat rcgula, qubd qui vult con- 
fequens, vultomnc fuum nccctl,iriuin anceccderu, 
quia harc regula locum non liaber in d Lab co, proat 
iradit lial.in l.fi. C.dc h.TrctLinllicucn.num. i 5. 
.■j:.Tcrtii>inoucntur per tex. in LTitia Scio. $.Sciali- 
bcrtis, ftdc lcg. j. vbi probatur, qnod fi tcrtator legat 
praduim libcrtis luis,&grauac vnuni, fi vlrimusnKi 
^ietur , rcftirucrc prsdiumalccri , qucd pcr hocgra- 

uaracn 
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aamen intrlligirur cura tacitc fuhftituerc in parti- 
bns prxccticntitim.Huictcxtui rcfpondctur, quod 
illud cllnonci iimpUcigrauaminc, lcd qui3.iliacon 
currcbant,(cilicct,t}uia onut tcilatoriniunxtt vhimo 
inoricntit&iniunxitquud co(umpr.i;dium rcfUtuc- 
rct. quibus concurrcntibusvidcturdctcllatortsvo- 
luntaic iniun<flum inicr cus rcciprocum iidciconw 
inilIum,prout cfl dc mentc Ruini m coni*. 1 4 1. lib. 
alias fi illacopulanncnon concurrcrcnt.diipoiitioil- 
liustcxiuslocumnon habcrci. 
. Qiiarc6& vltjmo moucnturpcrtex.in Ldcniquc. 
$.intcrdum. ff.dcpa:ul.lcgatc>. vbi fcruus, cui rclicla 
fuit libcrtas, graiutus darchjrrcdt ccntumdc pccu- 
lio, proptcr (i,rauanicncidicitur pcculium rchi^um, 
quiaali^sdcpcculioccntum hj:rcdidarcnon pollct. 
iic & in cafu noftro Hlij politi in conditionc, cum fuc 
fintgraiuti, propter graiiamcn ccnfcntur ad fidci» 
commilUim vocati, alias grauamen no tcncrct . Huic 
textui rcrpondctitr,ibiidco grauando, vtaliquiddct 
dcpcculio, intcUigiturpccuIium rcliqaiiTe, quiaibi 
tcdator grauaucrac illumfcruum, cui rcliqucrat li- 
bcrtaicm, vt daret ahquid dc pcailio liarrcdibus tcf>a 
toris.&lic vidctur voluiHi:, quod ii hrrcdcs nonha* 
bcanc ahudde peculio, merit6 icruus habcbit rcii* 
quumpecuhj: lecusiialiquid dcpcculio tcrtiodaro 
erMUtusfueric&nonhaTcdi, namtunc pcculium 
lcgatum iibi non videtur.l. i .$.(in.iunda gl.in verbo» 
(}are.ir.dccondicob cauC&ille intcllcc^us cllAlc. 
yan.inc0nlil.i4.in j.voluin.&Imolxinl.cx hacfcri* 
ptura.f!!dcdonat. 

Illc intcllcdlus eflcontra intcntioncm Bartoli in 
d.l.cx hacfcriptura, qui prjrrupponitquod illcrcx- 
tuslocumetiam habcar, ii circtdandum cuilihctalo 
tcri, perrationcm quamaiTignattquxlucum habcc 
ctiain illocafu.ncc conttarium probari vidctur in 
d.$.tin. quia ibi nun fuic didum, quod darct ccntura 
fxpoculio, fcdnmplicicer quod daretccntum,& lic 
in gcnerc.mcrit^ cuncpcculium non incclli(;iturlc* 
caium,etiam ii dido modo cllct grauaius darc Ivcre- 
cli,vt edcafus in L ;.ff.dcilatuhbcr. natn quandolim 
pliciccrleruus, cui rclinquiturlibcrtas, grauaturda<. 
rcccntum lu:rcdi , tacuc vidciur fcriio pcrmtirum, 
quod dcc illa centum dc pccuho , vc ibi dtcicur, & ca-. 
raeo(>cculium non intclligicur legatum, vc ibidcm 
etiatn dicicur: & tamcn li raiio Alcxandri ciTcc vcra, 
iccus cllcr, quia mihtat ctiam quando laciic fcruo cil 
pcrniiiltJin darc lixrcdi ccrtam quantitatcm pccuhj. 

lihr tcMus rc vcra muhum (Iringic pro ifta opinio- 
fienamcumlcruus grauatus ellirtdarc h.Trcdiccn' 
tuindcpcculio, diciturei iclidtil pcculium. &ratio 
eiU quia proptcr illud grauamcn inrcrpreratur cx c6- 
icdluraia tcflatorismcntc, tcilarorcin voluilledidro 
(eruorelinqucrc, vcl reliquillc pcculium, & ficgra- 
uarocn cflcaula intcrprmtionis mcntis tcilatorist 
oaronon cft verifimilc, quod tcltaror volucric gra* 
uorcfcruum dcpcculiu, niliciits intcntio fiiillccre* 
linqucrc fcruo pcculium . iic& lu cafu noflro (ilij po> 
litiinconditionc, fucruncgrauacipcc Bdeicommii^ 
fum : crgu prcptcr illudgraujracn intcrprctatur tc- 
ilaiorcin vuluillc diclos hhos vocarc ad fidciconv. 
fnilliim, vclvocaile, cum vcrilimilc non iic tcihico- 
rcm voluillc lihos gtauarc in rcihtucnda rcditaie. 
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nilivoluillccillis fidcicommilTariam rclinquerc hx- 
rcditaccm,namccflacorponcndo Aliosin condirio» 
nc, cx hoc apparet qiiod vuluii fuam harreditatem ad 
illos pcruentrc . d.l.Lucius . & quamuis vbi non pro> 
ccirillci vltcrius , voluiflc videatiir , quod illud ab in- 
tedaco contingat,ii tamcn pollmodum ilhid graueiv 
exhocapparccquod runcicnnr, quod luam hzredi- 
taccm haocrcnt cxccllamcnto: nam^uod conditio» 
nalitcr profcrtur , non inducitdifpofuionera , icd in 
aliquo antcccdcnti vcl confcqucnci , bene i nducit di- 
fpolitioncm cx prxftimpra tcilatoris voluntatc.qii il« 
ludantcccdcs vclcolcqucnspotcratde tcflatnnsvo» 
liiratc induci.LProcuhis,in prin.ir.devl'ufrudti.Lpen. 
(T.dc colbt.dot.& probatur in d.$.intcrdi'i.Scd in cafu 
noilro antccedcns, & fic quod tihj ex tctiamento vo« 
cacidicantur,potcfldctctIacoris voluntate induciy 
&adclt prxfumpta tcibitoris voluntas: quia cum vo» 
lucrittiliosgrauarc, ccnfcrurcoshonorarc voluitle, 
alias grauaracn non tcncrct. d.Lab co . crgo condicio 
in cafu noflroin tuo antcccdcti di<{X)fitioncm indii* 
cit: nam qui vult confcqucns,vult omnc ncccflarium 
antcccdcs ad illud.d. Llcgatu, &d.Lad rcm mobilcm. 
ctiain ti anccccdcns iit longc maius luo confequenti, 
qtiando a^is ahas nullus & frullratorius rcddcr&* 
tur.Dccin conf 77. fcd in catii notlro grauamcn non 
teneret nifi filij in difpofitionc politi eflcnt. d.Lab co. 
crgoad hocvtgraiumcn pcrccAatorcm iniuniftum 
tcncac, in nccctlarinm anccccdcns,concludcndum 
eft,qu6d fihj cx ceilamcnco vocaci ccnicanmr. 
A^uscnim lcmpcr incerprccari dcbet, vt poriosva"' 
lcar,quam pereac.Lquocics.(I!dc ^xcbo.obliga. Lquo* 
ties.fLdc rcg.iur.& facit ccx. in Lmilcs, qui dcflinauc-i 
rac. ti.dcteltamen.inihta. &hinccftquodhcct indiH 
bioPtinceps non prxtumatur vtiplcnitudinc potc* 
ilatit, Innoccn. in c.innotuic, dc clccttamcn fi ahtcr 
aChK non valercc , pnrluinitur vti plcnitudinc pote* 
(latis, vt achis valcat , Pau. dcGiflroinl.ex impcrfc* 
^to, in finc.C. dctcfbmcn.&inconfi.iSo.infa^ 
praricnti, & Alcxan. in Lquamquam. C. dc tcftamcn. 
milit.& do<Strina Baldi in l.fin. Cde hxred.inlHtucn. 
vbi vult, qu6d rcgula dida- legic, ad rcm,iocum non 
liabcat in d. L ab co , procedit quando quit iimplici- 
tcrcll grauatus, fccut li litpoticusetiam inconditio* 
nc: nam tuncproptcrgcminatam tcftatoris prarfum* 
ptam voluntatcm, ccnfctur ctiam honoratus. pias 
enitngcminata rcflatoris volunras opcrarur, quam 
fimplcx , argum. I. Bahfla . fT adTrcbcL &proptcrea 
tcxtus in d.Lab co , proccdic, quando graunmcn tan* 
tuin pcr fctlatorcm iniundum ftiit: & non quando 
cuingraii.imincaliudconcurrit, pcr quod tcflatoris 
voliinrasintcrprctatur, vteftquando fihj [lofiti fa^ 
runc ctiamin conditione: nam mnc cx graunmino 
declar.-iTur intcntio tcflatoris circa primum: narain 
hoccaf u non etl veruin, quod aliquid non fit rclitfiu. 
cum in re propria teflatorisiilifihj tint grauaci, 8i 
hocmodoconfidcrando tam primum, quim fecun- 
dum fundamcntum firmura rcmanet. 

Concra iuncopinioncm tencnc mulciDoclores, 
vrfunc Rarco.fibicontrarins, incontil.y.incip. An- 
drcas Martini , circa fincm . Albcr. in rcpcr. runricx, 
dc vulg.& pupilL Ravn.& Riccard. Malumb. vt Rald. 
^Sal)'ce.ind.Lprecibus, colum.fi n.rcfcruntlmola, 

Alcun, 
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AlCTan.Aflarind i.Cennirio.lmolainc. Rainiitius, 
in m;iicriac<)mpcndiol;?iiih(^ituctonis, inpcn.cliar- 
M,iii i.colum <kTc(>am. B.ild.in d.l.abco, & m l.(cd 
6 iic.Cdclrga.«. Kaphacl Ctiman.in l.Luciu5.^rrlc 
re(i.in(^imtn.CJaui1.in d I.Ccnturio,&in l.cum filio. 
ftciclcg.j.Alexan.inconrilio i i.z2.& i84.volumtnc 
tertio, in conlilio loi.yt. 219.1 i.8c i {.voiumine 
c^iarro, in conlliio 1 o f .voluminc primo, & in conll- 
lio I S f.voluminclircundo, i!v'inconlilio i4.volumi- 
nequinto.l'er.dc Ancha.inconlilio i {(>.circa tincm. 
Soci.in conit.i 40. volum. f . Cdrc.(cn. inconiilio 4 {. 
vbidicir hancopinioncm cllc majjiscommuncm, & 
in<?onlil<o<i).la('.incon(iiioS9.voluminc^rimo, in 
COfiljiio<4}. volumineccnio. vbi hanc opinioncm 
magiscommuncmaiiitmic, & inconliiio i f.vul. 
Dcc.in conli.^z i,Sc in con(i. { S4. loan. Ania Alcxan 
drin.in conlL 1 44.Curr.i1tn. iiicohlt.i i .Soci.in con. 
rilio(>i. voluminctcrrio, &incon(i.tf9. vohimi-ic f. 
Cualdcnf! caut. 19.dc ruSlhfUr. Bcrtran. 10 
8 i.coium.iin.voium.;.vbi dicir illatn cllc ni.ii;riaiin 
inuflem.&incbn(ilio iSi.i 1 f . vol«t^>inctei: 
tic&conli.} i.vohim.2.1'ari('incon(i.^ i, 0^.(7.8 jt. 
voium.t.in conli.7. voKiminctcrtio. Marian.Socin. 
iun.inconii.i i t.colum.^&inconn.i 1 Sgcohtm.pc» 
nult. & in confi. 1 7 tf. volum.z. Maiuua inconfi. 17 f . 
Ruin.libicontrarius, incoiililio no.nume.7.voi.i. 
inconli.i iS. num 10. r f ^.num. 1 8. vl)icontra Ikir» 
roium cllc vcriorcm, & magis communitcr appro 
baram, frtconli.j^.num. i<).&incon(i. 1 jS.volumi» 
rc tcrtio, & Br icr. in dccili 1 j (. numcro 17. vbt dicit 
itaiuiliicatirm Aitllcin RotaCuri^ Romana^KUmo- 
ucnturex plunbus. 

Pnmo. Si vcrum ellet quod tcftator adijcicnclo 
onus, vidcrcfiir pcr hoc racitc rclinqucre,l«]uerctur, 
quod induda .ad grauamcn & ad diminiicioncm , 
contrari«mcffc<fium opcTarcnrur: lcd conicqucnsdi 
ccrccft ablurdum. llcgara inutilitcr. irdeadimcn.lc- 
ga. ergoabfurdum elteciam anccccdcns, qoAdpro- 
prcr ^raiiamcn filijs iniiin<fl!im.cenfcantHr.id h«re- 
diiatcm cx rcftamcnto vocari. Huic rationi refponde 
tur,c]tiod induttia addtmi.iutioncm.nondcbcntcon 
trarium crfe<lum opcrari; c'ls'cnim, quando illud 
operari poilunt^fctl cjuado illud opcrari non polliinr, 
niliaug imjnrum prcocdat, certcintrlligicur in nc- 
cellariiimantcccds^ iiiud nccc(Iari6adic£tum.i.Pro- 
culus.frde vliifruc.&d.l.dcniquc.J.intcrdum . Vndc 
cuinincaiii nollro grauamcn nihil opcrarcrur , nili 
augiimcntum pnrccdcrcr.d.l. abco.crgoin nccella- 
rium anteccdcns tcllator tacitc fili;$ h.Treditaiera iu- 
rcfidcicommidi rcliquit. 

Seaind6 moiientur pcr cex.in i.h^rcdiras ad Sratiu 
primum.fTde hrr.indit.vbi cft tex.<^u6d tcitxtoradi; 
ciedooniis, no pcr hoc videttir tacice rclinqucre, vbi 
teftaror lcgando aliquid, non perhoc viciccurcum 
harrc<lem inllituere. 

Huictcxrui rcfpondctur, qii6d procedit, quando 
grau.imcn (impiiciccr iniungirur . nam cunc vcru c(b, 
qu6<l propcer parciculare lcgacum, non cenCctur h-r- 
res inftiturus, in quocaiu nos non loquimur,cum vU 
tra grauaraen fili j finr eriam in codirionc politi, quo 
caftiproprer gcminatampr.rfumptioncmvoiuntatis 
tclbcoris inducuur diipolicio . & ex luc rcfponlione 
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remoueruretiam illa rano, qn.Teft, qnod qucm noa? 
honoro.grauarcnon po(liim.d.l.abco.i.piane, la i.f, 
fin. cum lcgc (cq.l.auicatibus, 6c l.non amplius. itdc 
leg j.nam procedit,quando fimplicitcr qucm grauo: 
lecus vcroeil, li vltragrauamcn filiospono ctiamin 
conditionc. liccc cnim cxco (blo , q> filij politi (inc itt 
conciitioncnoccnlcancurinuitaci iudtcio ccRatoris* 
&(imiticer exhoclblo,quiaqu6iiquis lironc^racus, 
noncenlcacnrpropicr<Mhonorarus: tamen vtrunq; 
r.icdium pr^bctcontciluraro mentisce(lacoris,qnod 
volucric honorare , non tatncn s'na ex premilTi^ pr.c- 
ftacconiedura(u(!icK'iutin,&j(alaquu.-)turlupradi 
^aiura,camcn (imuliunciaarCtant,vcccn(iracurho- 
noratus,& licqux (inguLi non prulunt, limtil lunCla 
iuuant,iuxta l.c.\culanrur,in prinxum concordant.tn 
dc cxcu(jit.tutor.Ncc ob:Ia:,li tiicatur, quod duo im- 
pcrfcCia limui iunc>anihiiapcrancur, ractuncnotan 
pcr Bald. in l.li qnii cx argcncarijs. Jl.j. (f.dccden.quia 
rcipondctur, quod non fithic coniun^^io ad indu'- 
ccndum vnum totum pcrfr<ilum: Ccd didtur quod cX 
grauamtncqucxiin (ecll pcrfcchim raiione vuiunra- 
tu dcdaratur iatcntio cedacoris circa primum. & vl« 
trahancrc^onlioncm add.l.abco, po(k-cciiamdo> 
fcniari rdponlio Arecini,quam retuh (upra in rclpo* 
iione primi &fecundi fundamcnti primosopinionis; 
NccoblbtconlidcratioScxrinidc vcrbo, iiihil, qina 
ncga(tir,quodaiiquid nonrurchchim, qua.-idoqiiis 
in rcpropria tcHaiorisellgrauattis. Nccoblbt tcx.in 
d. i.cum quafi. $.fi plurcs. quia quando vnus cx phui- 
bushxredibusgrauacur prcdarehbertatc (cruo hf- 
redt rario , %'cl grauatur in alia re hxrcdi taria. non c(k 
antecc<icns necellarium, quod intcliigatur ci lcgata, 
qti ia potuic grauari, vc iiiam eniar.cx quo ci\ h9rcs,& 
cft honoratus vltra valorcm dii^; rci, quo calu loqui. 
tur iiie rextus . fcd qnando grauaco nihil c(l rcUdura 
di(j>oliriuc\ tunchabcclociid $.inccrdii.Nccdica$cii 
Socinoinl.cum fihofimilias.lI.dclcg.j.<]>ancccedcns 
ncccllarium n<)eracinca('u d.$.incerdum,q>pccultii 
cllec reli<t}um lcnw lcgaco, quia quando onus iniun- 
gicurhabctiadminillraiionem, licuthabcbacfcruus 
in pccuhn.onus non inrelligicur iniun<thi iUi.fcd har« 
rc.li.l.f>cto.$. matcr. ft.ilc lcg. z.quia hoc clc vcrum,qii 
^rauaiur dare alrcri: fcd quando grauacur darc hxrc- 
di, vc in cafu d.$.inccrdum , prouc etiam dicic Alcx.in 
conli.14.in j.vol. tunc non vidccur rdii^m ab h^ere 
de, vtc(lca(iisin d.$.matcr,in line.Sccundoctiam ad 
d.i.h.Trcdicasad Staciumprimitm, relpondccur, quia 
idco cx lcgatoab aliqiio rciicto non diciriu illc h^rcs 
in!licu(it<>, quia hrrcdicas no potcd dari taci(c,&per 
conicCluras. l.j.(f,ii tabnl.r tcllam. exrab. & ficit l.iu- 
bcmus.C.de tcdam. (l-d fi<iciconunilIiira&lcgacuin 
fic.l-cum proponerctur.lTdclcg. 1. 

Ex pr.Tdi<fhs vides.quod primaopinioeft vcrior,& 
vtraq; opinio dicicurcommunis, & magiscomunis: 
imohociiecnumcrandoDotfiorcs, inucnicsq» prima 
opinio elk m.igiscom."nunis, b. quacgoin conluien 
do &iudicando nallopac>odifccdcrcm,quam ccnet 
ctiam Ruin.inconli. 1 t i.in t.vol. 

H.rcconcluliodLclaracur primonon procedere, 
apfquandoidilibcri pofiti in condicione & grauati, 
(unt in aliqua partc tcdamcnti ctiam hnnorati, vt 
quiatclUtor ncpotibusfuiifcccriticgacum ahquod 

H h panicu- 
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|>aructi1are , &<?cindc inriicuco fiUo dixcric, Sc li 
filius sncus dcccdcrit finc libcris , fubllituo Pj> 
iriim, &c. Hoc cnimcaruliLcrgrauctidosliberosin 
condicioncpoluos , tamcnccniccur cusqrauarc,non 
ciuiavoccc cos ad fidciconjmillum pcr illamcondi- 
iioncm^fccl proptcriflud lcgatum ipiu ^(^ium.ira 
lcnticPct.dc Anclurx in coniilio 1 57. principalitcr 
pondcrandura.&cLiridimciraditRuin. in conlilio 
t o I .numctD (cptimo.volunuoc fccundo, &: in conti- 
lio I jo.num.S.vuIum.j. 
^ 0 Sccundo dcclaracur non proccdcrc, f quando fili; 
ponunrur in conditionc, & hxrcdcs hxrcdis grauan- 
tur,R.uin.incon(i.i i j.num.5.voI.i. 
^ I Tcrtiifdccl ira,vtpcr Ruiii.in coo/i. i pS.num.!. 
&C 7.V0IU minc iccundo. 

Qiiartodcclaia, tvtpcr cundcm Ruinum incon- 
ill.i I 5.num.8.&<j.volum.3.vbi vultcjubd lupradi- 
dUconclulioproccdat, quandoabvltimofidctcum- 
minumclTct rcliclum: iccus qiundo lubliitutio cC- 
lct faCta poft mortcm pluriu politorij in conditionc. 

Ppllcmhicrcfcrrcplurcs ali.is conicduras Sc dc- 
darationcs ad coiicltilioncm principalcin cnumcran 
do caTus^in quibus filij poiiti in condicionc, cmlcan» 
turpoitciin diipoliiionc: lcdquia dccis habcri po- 
tcft iioticia ap-.idplures Doctorcs.&prxcipuc apud 
Antoniuni Gabricl. infuiscommunibiis opinionib. 
in lib.4.in tit.dcfidcicominiir concluC4.idco hic nd 
contcram tcrapus in cnumcrando cas. 
f } Circafccundamconcltiiioncmtt Anquandofub- 
ftirutioconccpta cftfubduplici conditione altema- 
tiua, vtfiha-rcsmcusliucnlijs, vclhlij fincfihjsdc. 
ccllcrint, lublbtuo Caiura.onus huius fidcicommilli 
intclligatur iniundlura Ibli hzrcdi indicuto fubdu- 
plici conditionc , an etiam hbcris in condi cioiic poli> 
lis ? Condufiuc proccdcndo dicas , qubd ciin\ fihj fi- 
liorum exprcf^cgrauaiinon flicrint , onus huius fi- 
clcicoramiiri intclligitur iniundum foli hxrcdifub 
dupiiciconditionc,&nonhbcrisin cunditionc po- 
litis . Barto. Imola, Arct. Ripa &alij comraunitcr in 
d.LCcncurio, Darco. inl.codicillis, tn princ. iV.dc vCa- 
fruclcga. B.dd. & Salycc. in d.l.prccibus , Alcxand. in 
confiho loj.numcroquarco, volumincpriino, &m 
confilio 1 1 j.num. 1 1. volumincquarto. Pcc.dc An- 
charano in confi. 1 10. incip.pro dariori dccilionc,& 
in confi. 1 3 ^.incip. ponderandum principalitcr.Pau. 
dcCa(lro,inconliho i j i.Iibrofccundo.Soci.incon- 
filio 104. hbrotcrtio.&:Dcci.in confilio iSt.&cfl; 
commnnisopinio.&ratiocft, quiaiilifilij filiorum 
non fucrunt honorati, crgo no pofliimus intcllii^crc 
onusillis iniunChim fuillc, cutnnon valcret. d.l.ab 
CO.& idco vc achis valcat onus iniundum ccnferi de- 
bct filijs primis inftitutis , & fic honoratis , & non fi- 
lijs fihorura cantum in conditionc politis:nam adus 
fcmper intcrprctari dcbct vt pocius valcat, quim pc- 
rcac. I.quoiics. ffidcreg. iur. Hanccondulioncindc- 
cLira,vcpcrRuin.incunl'dto 1 iS.nuincroS.&<>.zo. 
aifVoluminctertio. 

Circa tcrtiam condufioncm non eft infiftcndum, 
cuman&quandofiiicicominillum^-alcatdcpcndcat 
k prima conclulionc & cius dcclaiacionibiis, ibi 
cnimrccuira^ 

In luc maccria nota quud in cafibus , in qmbus cx 



TrentacinquiJ 

conicc^hiris filij jxjlici in condicionc ccnfcnnir fiibfU 
tuti,intcUigcndum cft, qubd fint ful>ftituci coruin pa 
tri, non eiiam colvcrcdibus, Socin.inl.h2!redes mcL 
$.cum ita, in princ, ffadTrcbclL Ripa.ind. I.Ccntu- 
rio, fubnumcro 166. ia vcriicu.c^rcrum nc errcs. 
Bcrtran.in coniilio loj.libro tcrcio.Ruin.in con- 
fiho i^i.nuineroquinco, voluminetertio. & Mar- 
cus Aiitonius Nattain confiho ^jo.numcro fepti- 
motlibro tcrtio . 

I Subflitutto fideicommilfjrlj lo^Hcnf de pro.vfm/on- 
Lus, an tntclligitur de proximioribiis lejhtorist rel 
hxrcdiigraueui. 

C A P, XIL 

•aS^^te* Vpcrcft vidcrc in materia condirionif 
Pv^^t- fidcicommido pofiti, vr deccdcnrc 
I ^K^^^H hxrcdcfincfilijs fucccdanctproximio- 
km&g^^ rcs, an dc proximiuribus ccftacoris vcl 
pocius grauaci (ubfticutiointcdhgaciu) 
Inhac qu^ftioncduocx mentc Doclorum conlidc* 
randifuntcafus. 

Priraus quorum cft, quando fiibfticuti funtom- 
nesparitcr coniunifU ipUtcftatori, &hc intcr illos 
non cadit ordo charitatis & affcdHonis, (cd quoad to- 
rtatorcm omncs iunt in eodcm ^railu . & inhocca- 
fu omiiladifputationc, & concluiiuc procedeado,di- 
cos pro\imitatcm actcndcndain cflc rdpc(flu lefta- 
toris , & non hxrcdis grauati. iia ccnent Soci.in coiu 
(iUo S<>. voluminc tcrtio. Ruin. in coniiUo xo\. vcrC 
nonobftat,volumincfccuado, inconfiho i ^y.nu.^. 
in conli. i Cj.nam. i a.in confi. i GG.aam.CScin con- 
fUio 191. colum. pcnult. verfic. non obftat L fin. vo- 
luinincfccundo ,& RoLindusi Vollcin confi.ioo. 
niimcro 14. & ij. voluminc prirao . Qus coiv. 
clufio probatur. 

Ptiinb pcr tcx. ui Lfin. fT.ad Trcbell. vbi filij «rin- 
qu" coniundi in iiibftiiuiione fidcicoramitlaria 
prxfernntur ahjs ex alia vxorei quia illi adinuiccm 
crant fubfticiici, & idcoex hoc vti magis dilcAi prx- 
fcruntur.exquofcqiiitur, quod fi ibica fubfticudo 
fawta non fuiflcc, & fic didla prxfumptio cellarec» 
quod omncs xqualitcrad fidcicommillum vocaren- 
tur,quamuis grauatonon cncntparitcr coniunCli, 
quiadc fucccflionc patrisagitur, cuiomncsxquaU- 
tcr coniunguncur, & rcipci^u patrisfint in eodem 
gradu & ditcdi .rquali tcr . 

Sccundb pcr tex.in l.is, qui cum plures, cum gloC 
fin.fr.dclcga tcrtio.vbidubitatur, anlibcrciconiun- 
(ki grauaco,in rclic^o libcrcis prxfcrn dcbeanc dcfiin 
dbis.>& dicitur quod non,quta fccundum glofomncs 
fiincpatrono p.iriccrpro.\imi, &quoadcutnfuntin 
pari gradu, alias autcra iccus, allcgat.I.pcco. $.fratrc. 
tr.de lega.fccundo . 

Sccundus cafus eft, quandoinccr pluresvocacos 
cuiic ordo charicvis &afrc6bionis,&funtindiucr- 
fisgraiiibusexiftcntes. &in hoccafudux func Do- 
iSlorHmopinioncs: Qiiaruin primacft, qubdfuccc- 
(ianc proxiiniorcs tctlaiori, & non grauaco, quani 

opinioDem 
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Opinioncm tencnt Iaf!in confi. 1 1 j. volumine fccun- 
do . vbi allcrit hancclTc communcmopinioncni.&: 
inconli. I jp.volum.4. Dcc.inconfi.). colHm.i.& in 
confi. J4(>. col.fi. vct(I rcxto&vltimo. Ruin.inconft. 
I^i.na.i j.vol.j.&inconfi.t68.col.3.& ip8.col.fi. 
vol. X. & Parif.in confil. 5 coLi. vol.i. Ifti Dodorcs 
cx pliiribus moucntur. 

Prim6. Infidcicommifiis fucccditurtcftatorigra- 
tianri.nonaurcmgraijato. l.coli.Trcdi . $.cum filia:.fn 
dc vulg.«!kpupil.l.Ccnrurio.(reod.tit.& l.prccibus,C. 
dc impub.& alijs fubilit.igitur pcrfona ipfius tcftaxo- 
ris attcndi dcbct , ciim ab co fidcicoinmillum procc- 
dai,nonaurcm pcrfonagrauari. 

Huicrarioni rcfponactur. H.Trciliras cnm pcriic- 
ncrit inpollcharrcdis grauati,(1cfi)(cllc hxrcdiras, 
&fiki£^ac(l proprtum patrimonianv hrredis grauati 
l.rcd fi plurcs.ffilio. rfidcvulg. &pupill & idco, licer 
aducnicntc fidcicommillb lucccdatur tc(lacori,ta- 
mcn cum immcdiatccapiaturab harrcdc grauatn, Ar 
non i tcftarorc, attcnditurproximirasgrauati.&ra- 
tioeft , quia ficiit tcftator j>rstulit &'dilexit graua- 
tum: itactiam prxfumirur, <]Uod vohicrir prarfcrrc 
eius proximiorcs fuis proprijs, arj^.l.aim acutilTimi, 
cum ibi noiaris. C. dc hdciccmmill. &l.cum auus.fK 
dccondit.&demonftrat. 

Sccundo moutntur.Pcr fiibrtiruticincm vulgarcm 
fucccditur tcftatori, Inilir dc vulgiubftitur.in princ. 
&idco aitendirur proximitasrcfpcclu tctbitoris,& 
ron tius cui fifta niit fub!Htutio , Soci.in I. fi cogna- 
fis. fT.dc rcb.dub. &notat Bart. in l.rcconi»nCli.rf'.de 
Icg3.tcrtio.crgoitaetiam infubftitiitioncfidcicoin- 
miilaria, pcrqium fucccditur rcftatori, &non h.rrc- 
di grauato,at tcndt t ur pro:;i mi tas r clpcclu tcftatoris, 
6c non grauati . 

Huicranoni rcfpondctur, <juod dilTcrcnria cftin- 
fcrvulgarcm& fidcicomniilldriam lublliturioocm : 
nam per vulgircm imincdiatc fucccditur reftatori, & 
antcquam alius fucrit lirrcs : lcd j>cr fidcicommilla- 
riam lucccditnr tclbtori mcdiatc, &poftquam alius 
f!iith.Tres,&ideotunc fitcilitis pi*anuminir prode- 
fccdcntc vd proximiorc ipfius granari, quia agirur 
dcconfcruaiione luris lamqu.TliCi: (cd fecundocifu 
non fuitqtiffirum iusilh,cui fadlafuit fubftirutio 
vulgaris . & idcocum hxrcditas nunquam pcncs hi- 
redcm pcrucncrir, mirum non cft fi rcft itoris proxi- 
mioresarrcndiinrur.quod (ccus eftin fidcicommilla- 
ria lubllituiionc, quo ca(u bona teftatoris fticrunt 
grauatoacquifira. &idcu licut teftacorin bontsfuis 
grauatum prxdilexir, itaetiain cenlctur proximio- 
resiphiisgrauari pr<cdilcxi(Ie , arg.l.cum acucillimi. 
C.dcfidcicommili. 

Tertio mouenrur pertcx.tn l.fi. Cde verb.fignific. 
vbi fi fit rclidum lcgatum fitmiltj; fimplicitcr.ad talc 
lcgatum non admitcuntur fimiilomncs dcfamilia, 
fcd gradatim:&primoproximiores,quieranc ccftato 
ri,&ex indealij tlcgcidu ingradura. 

Huic tcxtui rcfpondctur, quod verum cftqu^d ab 
inicio illo cafu antequam quis ad didum legaruin 
fit .idmiirus vocantur, prout eranr ab inteftato fiic- 
cefluri ipfi tcftatori: quodlccus cllcc, filcgatum lcu 
lidcicommillum ad vnum peruenillcc, nam cllcnc 
fucccHliri, prouc fuiircnc hxrcdi grauatoluccclluri. 
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Qiian6&vlrim<S alijs omidis moucntur jjerno» 
uta pcr Barto. in l.fi cognaris , in vlt. colu m. vcificuL 
quxro hic dicttur. ft'.dc rcb. dub. vbi dicitur quod lo» 
gatumfaifhim cogn.itis, inielligitur fa«^m cogna» 
tis iplius icltitons.l.pcto. j.fratrc. (T.dc lcga.fccundoi 
vbi idcm Barco. dicir, quod fi teftator iiilfit in fami- 
liam relinqui fimplicitcr , quod in dubio incclligitur 
defamilia ccftatoris. igittir ica diccmium eftinhac 
rubftitucione,vtdcbcat intclligidcpraxiinioribus ip 
fius reftatoris.nonautcm hxrcdibusgrauati. 

Huicdoclrinx Bartoli rcfpondctur, qii6dprc»ce^ 
dit ca racioncquia alccri illud lcgatum qiKTfitum 
noncrat: quod (ccus eft in cafu noftro,cum fidci- 
commilfum acquilicum erat ipfi grauato ; & idco 
cum agatur de iiirc qu.Tfico grauato, miniin non 
cft, fi cius proximiores atten^ncur &inconfidera* 
cionccxiftanc. 

Cum hxc igirur opinio nulla racione fundctur j 
cuicoinmodc rclpondcri nonpoftit: ideo alrcra eft 
opinio fjpcriori contraria, vt lcilicer proximiorcs 
li.Trcdts grauau infpicianrur, &non ij)luis tcliarori& 
Quam opinioncm tcncnt Soci.inconfilio 149. in co- 
nlio 1 ji. inconlilioS^. voluminetcrrio, inconfilio 
8 ,• . volu minc quarto, in Lfi cognatis.(f.de reb.dub.3e 
in l.hxrcdcs mei. $.cum ita. fF.ad Trcbcllia. Corne.irt 
conlihopy.voluinineprimo, inconlilio ir.volumi- 
ncfccundo,& in conlilioijo.volumineterno. laC 
in conlilio 84. voluininc primo. Rubcus Alcxand. in 
conlilio 56. &inconliho ^8. Cror.inconfilio J^.in- 
terconlilia Rubei Alcxan. Bcrtran.in confilio joo. 
Curt. iun. inconfilio 1 i8.R.uin. inconfilio^o. intcr 
confilia Rubci AIcxan.& inconfilio fuo 101.117. 
tz;.i5i. 1 59.1 tfi. 166,167.171. 191.&105.V0L 
fccundo, inconfiho J5.& 1 58.voIuminctcrtio.So- 
cin. iunior in conlilio 1 1 6. numero i in confilio 
1 5 {.numero 17. &in conlilio i jy. numcro tertio, 
volumineprimo. Parif inconfihofccundo, numcro 
47. volumine pritno . Cozadi. in confilio quarto,co- 
lumnapcnult.in prin. vbi hanceftccommuncmopi- 
nionem tcftatur, &RoIandus ^V.illcin confiLioo. 
voluin iQm Doclarcs ex pluribus moucntur, fcd 
omillis lcuibus moucniur. 

Prim6.Fcudum antiquum , quod aj^natis fucccrti- 
ucdcfertur, ^quiparatur fidcicommillo , quodinter 
illos de familia lucccniuc rcftitui dcbet, Dcci. iii 
conlilio 44 f. nuincro trigcfimorcrtio . Rdin. in con- 
lilio I j 1. nuincro tcrtio, in confilio i jp.columna 
tcrcia, &inconfilio t66.columnaquarta,voluinine 
fccundo (cd in fcudo patcrno , licct dcfcraturcx pro» 
uilioncprimi p.iicntis, conhdcratur proximiras vl- 
tiini adiniiri.c. primo,dc natu.fucccf.fcu.crgo codcin 
inodo in fidcicommillo ifto attcnditur proximitas 
hxrcdisgrauari,& non tcftaioris. 

Huic rationi rcfpondctur , qu6d rex. in d.cap. pri' 
ino, proccdit, quando totum fciidumex diuiliontf 
pcruciiit.id vnum, cxquacaufaalijproximiorcspri- 
nii inucftici (eexchi(cruntpcrdi<^lam ahenationcin, 
qiixfuic j»ermilla , & loco partis rci fcudahs aliara 
remrcccpcrunt, &fic pcrucnicad aliu cx caufaone- 
rola. mciit6 quamdiu aliquis cxcat cx fua linca, non 
dcbct ad alios pcrucnirc . & idcm eft in fidcicomillb 
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quflndoiprum .idvnum cxpliiribus fideicommiHa- 
rijscxiiiuilionc pcrucniin.-t,c]iiiacitisproximior3lt)$ 
ctiam proximio! ibus tc.latoii pr.Tfcrtur. at (cctiicft 
in fcudo patcino diuiro intcr fratrcs pcr parrcs, 
quodpatcrnum fuit, & vt patcrniiifTin fucccilionc 
conLcruacum : namillo cafu attcnditur proximitas 
rcfpcduaccjuirciitis fcudum,& non vhiini fucccdcn 
lis, Anto.clc Butr. in condlio ^i.incip.pr^mitten- 
duro , Caldcri.iii condlio i ;. (ub rubr. de fcud. 
D.ild.iii contilio i j^.voluininclccundo. Parif.iiicon 
filio 23. numcro 1 } i. volum.j. &:incon(i.(;f.numc- 
ro i i.volum. i. f\C ctiam cH in tidcicommiiIb,i]u an- 
dovcnic cxiudicio tcHatoris. lixcrcfponliopaatur 
maximam dinicultatcm , cu m in fcudo patcrno ctu 
Ottcnciatur proxiinitasrcipcclu vliimi fucccdcntis, 
prout tcncc And. dc Ifcrnia in d.c). dc natura (bccd* 
il onis fcud i.c]u cm (cqui t u r Soci.i n co n 1 1. 1 49.C0I u m. 
I i.in vcrfic.8.& in confi. i f i.colum. 1 cwriicfccun 
dum vcr6dicluin. Dcc.iii confil.44;. Ruin. in confi. 
1 66. 167.191 .<5c 1 o j.volum.a.Corn. in conll.py.vo» 
lum.j.inconii.ii.vol.i.&inconii.i jo.voliim.). So. 
ci.iun.inconfi.i itf.voLj.Soci.in conf75.coI.fi.vol 4. 
&Parif. inconfilio 2. numcro^j. v&liiminc primo. 
Idcofccundo rc(pondctur;namproximiurcsinuclli* 
ti&acquircnris nondicuntur fcudum abillolubc» 
re.fcd potius i conccdcntc , (ccundum B.ir. in l.mor» 
tiscauiacapitur, dcdonat. cau. mort.igitur non c(i 
riirum , (i in co non lubctur rcfpccthis ad proximita- 
lcm primi rccipicntis & inucliiti , fcd illius , qui vlti- 
mo lucccfTit : icd pcr fidcicommilliim fucccditnr te- 
natori&abillu .ncquiritur, idcovidctur quodcon- 
iidcratio proxinmaiis lic rclpc<!^upotiustcllatari$, 
quam lurredis gtauati . 

Sccundo&vltimo, alijsomiffis, hacr.uioncmo- 
ucntur.Voluntastcdatorisccnlctur confvir:ni$diipo 
{iiioni iuris loquentis dc (uccclTionc ab intc((ato , gl. 
& Doci. in Lcuin ita. §. in fidcicommillb. fi". dc Ic^. 1. 
Bart.&alij in l. lurrcdcs nui. (J. cum ita. fLad Trcbcll. 
Alcxan.in conli. j J.V0L4. K.uin.in con(i.49. num. 1 1 . 
inconii. 1 6S.nu. j.vol. 1. &incon(i. 1 4 nii.p.voLj. 
Dcc.in d.l.tinancipaia.nu. 1 6.C.qui admit.& lurc cft 
magiscommunis opinio, vt tcdatur Soci.iun. inCoC 
I i<;.num.2 5.vul.j.Scd in (iicccdioncabintcftatoad- 
mitiitur proximitas gr.adus fuccciTiunis habito rcfpc 
£tu ad illum.qui vliimo loco morcuus cn:,& dccuius 
riiccc(Tionc.igimr,arg.L i.$.lcgitima.(I!dc(uis&Icgi- 
tim.crgocotlt m inudo (idcicommillum defcrri dc- 
bct proxiraioribus hxrcdis grauati , qui vltimo loco 
dccc(rit,vt in co idcm ordofcructur, qui(cruatu4 
faiilci in rucccllionc intcllati. 

Ego concurro cum hac lccunda opinione , qu.T es 
fupradiifVo lccundo fundamcnto videtur mihi in pu- 
clo iuris vcrior. nro qua opinionc facit c(iam:quia (i- 
cut tcdator pr.xdilcxit hzrcdcm gr.iuatum, ita cti.im 
ciusproximiorcspr^dilcxiilcccnfctur, arg.Lcii auus, 
fLde coodit.& demon(t 

5 r M M ^ R l V M. 

l InfkbWitutme , quando appomtMr duplex verl/um \n 
perfona eiufdtw^fcUitet commune & direnum, quO' 
mdointtUigaiur. 
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2 lHfiibnituti'ine,ybiinptrfona einfJemdupIex verbum 

appofitnm fuityrommune & diredumterit in eledio 
ne fubli tiiii vemre vel exdirrda , yel exfideicom- 
ntiff<xria.cHm fuis atnptiatioiubus & limitationibus, 
n/#M.4.f.6.7.8.(y 9. 

3 JntrSiBns jrf l.recufjre.S.Titiuf.ff.ad Trcbel. 

10 Subsiititiionisfafie per veibum commune eJr direBit 

auodpotcji fljore (LQtofitiuc cir dimonjkatiui^quid 
fnfenlus. 

11 In jub(litHtione, quando apponitur diiplex vetbum in 

perfonA diuerforum^quid iiatuatur, 

C A P. XIIL 

^M^jrj Vpraexplicatumfuir, quidiuri$nt,qua- 
S^/^Mr do ipaganoCorapcndiofa fitlublUtu- 
pl^^^yU tio vcrbis dircttis, obliquis&commu- 
lOfW&sl i^>I^u^.^^I pr^lcns vidcndum c(l,quid lir> 
■ quando fit vcrbis «lirccSis &c6ib.llinul, 

vclverbisdircdis & ubiiquis limttl, vcicommuni- 
bus & ubliqtiis.i'ro cuiiis dtibij rc(ulutionc,duo (unc 
principaicsconlitlcramii caius.& pninus cl\, quanda 
cumpcndiofidibUiciicio fai5^a fuii pcrdiucrla vcrbi 
in pci ibna ciuldcm. Sccundus cafus c(l,quando faC^ 
fuic pcr iliucrla vcrba in pcrfona liiucrtomin. 
t Circapr^muincaium, tquandoin (ubllitutione 
compcndiola apponititrduplc.v vcrbum, vnum cora* 
munc&aliud iliuc^hira, vtquiadicat.quandoainq; 
filius mcus dcccilci it,Scrapronium fubflituo, & intU 
tuu, lcuIivrcdcm(^iciQ:&cuncfubtlicutioquumoJo 
intclligatur, duplcx c(l Dociurum fcntcntia. 

Prmucft.qubd vcrbum dircdum ftct in fua ligni- 
ficationc, & lic facit (ubAitutioncm cdedircdlam in- 
fra tcmpor.ipupiIiaiis.Ttatis; vcibum vcro coc faciat 
lublUcuciuncm ctlchdcicumidariaomni tcmporc,& 
idcu crii in clcclionc iubftituti cligcre cx qiia via vo 
lit vcnirc.ica tcncnt Bar. nu. j S.AIcx. mi.<? y. Imo. nu. 
i4 Arc.fubnu.i(>.lafnu.;p.Clau.dcScylcLnum.4f. 
Galuuia,num.4S 5 & Alaa.nu. 1 o ; . in d.L Ccntui lo. 
Corn. nu. i 24. &CaccialHp.nu.8.inl.prccibus. C.iic 
iinpub.&alijslubllit.I}ar.nu.2.Ang.nu. t.Pau.dcCa- 
llru,num. i .& Aicx.nuin. i .in Lrccu(arc.$.Titius.iraci 
TrcbcL Fulg.in conli.4 j. Soci. in conii.io. num.i ir 
&iii conli. 1 44. num. j.vol.j Bcrtran.inconii.j i.nu- 
nie.1 i.Iib.6.0cro. inconli.i8.nu.if. voLj. inconti. 
Ii4.nu.7.& incof I ly.nafi.voLi.Dcc.inconf^i 6. 
num. K^.Marcus Antunius Nattainconli.jpf.nu.j. 
PariLin conli. 3 6.nu.40.1ib. i.Guido Paf^^ decid ; ; a. 
nu. i.Francil^N lar.dccii'. iof.&c Abb.in cun(i. ) i.in 2. 
voL& harc ctl communis opinio, prout Sucinus, Pari 
fius,& Berous icilancur in antcdidlis con(iIii$. 
. Et quod h.i'c fiibliitiitio dirci^am & fidcicoramii^ 
iii ijmlubllirutionem cuntincat.probatur. 
. Pnmo, quodlilxtvcibtimluumctict^moperari 
dcbcr. i.j.$.j.tfqiiodqiiiU]; iur.&nullum vcrbum fu- 
pci riuum cllcdcbct. I.liqu ido. ff.dc Icg. j.crgo vc-rbu 
coraraunc, vcahquidopcrecur, &ncfiipcttluuin (ic, 
fidcicommiilariuin ijciciubllituiionciu. 

Sccundo probatur. Vcrbum, (ublUcuccft verhnra 
communc apcum ad dircillam, & .id omncm (pcr 
ficmfiibliiciicionis dircClc&.id obhqu.im fubftitu». 
tjioacm. lumiiac iurc. fLdc vulg. &pupill. lubllitut^ 

& 
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&l.(»cneraliter.<.ciim aurcm, iunClagl.C.deinftitar. 
& (ub'litut.&: lic lahct fc tanquara gcnus ad vcrbtim 
dirciflum , quod direcbm tiitum cx itii natura )>ote{l 
importartt&idcfjquando rubllitiitiofitpervcrbiira 
comm'Jne&dirc(flum,gcnus & fpecics cadttintcr 
cafus: &quiadilpoliiio gcncralisaptaad omncsca- 
fus , & fpccialisad vnumcaliim poniturin cadcni di- 
fpohtionc.gcncri pcr fpccicm dcrogatur.adco quod 
gcneralisdilpolititi, nonrcrcrturac^cafumlpccifica- 
tum,fccundum Bartolum in l.qu.Tlitum.f ll quis fiin 
<lum,in fi.de fundoinlhudo, pcrtcx. ini.fandiolc- 
gum, dcp^nis, Sc Ldoli clatifiila.&l.lbpulationcs r6. 
modilTirnum.fTdc vcrb.otili!:»af.& Itc inb vcrbo com- 
muninon potcllcontincridireda, cxquodedircda 
e(l difpoiitum fpccialitcr: crgodiccndumcil,quod 
conrincat fidcicommillariam. 

Quodtvcro litin clcifilione fubHituti cligcrc, cx 
qua viavciii venire,probaturex pluribu;. 

Prim^) per tcx. in 1 recufarc. f.Titius. ir.ad TrebcIL 
•{• Huic tcxtui relpondetar, quod ibt tcftator fcccrat 
Ttran(|Ucfubflitutionem,dircCiam &obliquam, in 
<liucr(is& fcparatiscapitulis: quo cafuclarc.ipparct» 
quod tcAator vtranque /accrevoltiir. fcdin cjIu no< 
ftrovtninqiieverbum ineadcm inditutione &fub- 
ftitutionc fiiit appofitiir|^ quo caiii non conilatde 
jncntctcdatotis.Ifcm ibi coccdicurclcdlio,ane5tvul» 
Cflxi vci fidcicomiilaria fucccdacur, quo calu non agi- 
turdealcerius prxiudicio: (cd lidarctur clcdlio.an 
fucccdatur c< pupillari , vcl iidcicommillaria, pr.Tiu- 
dicarctar pupilio , qui iiarrcdcm non habcret , prout 
teftarordilpoluit. 

Vcrum animaducrramr, quia iflx refponfioncs 
non fubUAunt confidcrando mcntem lurilconfultt 
and.f.Titius.ibi non cft vcrum, quodcxprcfscconfb 
ret dc tcHatoris voiun tate , immo crat dubium, cum 
vulgarisfubditutiointcUigi |>otcrat, fiTiciusiurrcdi 
tatcm non adiuillcr, in qucm cafum Scmpronitis vo- 
cat>atun&fiTitius ii.trrcdit3toadiuilIct, tiicrcftituc- 
TctSemproniob.Treditatem, & proptcr hancdifHcul 
tatcm erat nccirarium in co calu quod fierct dciibe. 
ratio, quafadaibi lurilcofultus vctiuscllciudicauit, 
eogcdum circTitiiim Iixrcditatcni adirc.&Scinpro» 
nio reftitucrc, Sc fic in clcdtionc fubllituci eft, quim 
«iigercvciitviam.&ratio elt, quia inrercilcScmpro- 
ni) potcft cx inltitutione,qtiam cx (ubftt tutionc habc 
jehxredicatem vcl lcgatis, vcl libcrtatibus onerata 
iublhtutione. ex qua ratione infcrtur, quod ilb ytra' 
quefcilicet obliqtia&dirccla fublbtutio Scmpronio 
in fauoremipfius pcr tcliatorcm fadU fuit: ideo ne 
<]uodin fauorcmcft introdudum, inodium rctor- 
qucrctur, contrai.quod fauorc,dcll.fuit in clc&ione 
ipllus Scmpronij cam cligere viam, qui fibi fauorabi 
lisexiftcret: &ideoibi, quiafibi intcrcat fidcicomiP 
fariam accipere h^rcditatcm, cum hocin cius fauorc 
rcdundarct,cocgitTitiura hxrcditatemadire, &Sc- 
pronio rcftitucrc.qux ratio locum habet ctiam in 
qurftioncnoftratnam cum tcftatorappolucrit vcrbti 
commiinc&dirccJum, fignificans dircdlam & fidci- 
comillariam fub(Htutionem crededum efttcftatore 
ea vet ba appofuilfc in fauorcm fubfti tuti: crgo crit in 
eius clcciionc cligcrc cam viam , qua vclit , cum iUud 
fitilbi valtic hiuurabilc. &idco campodit intcrclli: 



fubftituto, vt tcnatoi i lure hdcicommiiri fucccdat A{ 
non pupilioiurcpupiIlarisliibllitutionis,concludcn 
dumeftiplura coiurc fuccctlcre pollc. &iftc tcxcus 
hocinudo lccundum vcrii (cn(um inccIligcndo,opci- 
mc liancconcliilionc probat, &cx hac coiidcratiune 
vrraq; riilio reijcitur.&cx haccolidcrarioneapparee 
luccoclulionccciam probarc tcx.in l.fi. C dc ccxliciL 

Sccundo probatur per tcx. in 1. fi quis lcruo. ff. de 
roanum.tcftamcnro. Huic tcxfui rclpondctur , quod 
ibi (iiburdinaiioiocum luberc non^>occft,cuinltbcc 
ras aut dircdto,aut pcr fidcicommillum dcbcatur no- 
ccllari6,ncc in pendcnti potcft cllc vnus cafus, magit 
quam altcr ficui in cafii nollro. 

Tcrtio & vltimo probatur. Compcndiofa fubftita 
tio fui natura continct dircda & fidcicomillaria fub- 
fticutioncdiucrfis ccmporib.modo fic.li inqu^fttone 
n ra hxc copendiola (ubfto pcr vcrba coia & obliqua 
coccptadiuerfis temporib. vtranq; contincrct fub(H- 
tiitionc,& no fimul : vtiq; didta vcrba (upcrHua c('sct, 
&corucxprc(rio nihil opcrarctur : (cd iiocdiccrcdl 
abiurdiJtCu vcrbaintclligidcbcant,vtaliquid opcren 
lur.l.fi qn. ff.dc Ick ) crgo abfurdiim cft criam diccre, 
qiiod dK-hilubllitutiolimul&codcm tcmporcdire» 
iUam& fidcicomillariam fublbtutioncnocoiineat* 

Huicrationi rclpondctur.ncgando adcllcvcrbunt 
fupcrtiuum: namvcrbum coccllambiguum, &idco 
addicum fiiit vcrbii dircdlii, vt pcr iftudadtunCiii dc- 
clararcturverbumc5e, arg.Lnecadiccir, cum Lfcq.fH 
pro focio, &I.fi fcruus pluriij, in fi. ff.delcg.j. &cuni 
appofitum fucricaddcclarandum vcrburacoe. vcr- 
bu m tlirectu m fupcrtl uc appofi tu m elle , d ici no p6 c 
cfupcr qu.t(iionum, iunttoc cum te, de ofIi.dcIcga« 
ti.Hxc rciponfio mihi non pLuret, quia no conftat te- 
Aatoran vcrbum diredhira appo(ui(lcaddcclaratio- 
nctn vcrbi cois: &proptcrcacum (imus in dubto, prj 
fiimcndum cft ilLi vct ba cum efTcdhi appofita fuitlc, 
volcns pcr dicla vcrpa teltaror dcmonlrrarc, quod di 
rccbim& fidcicommidariam fcdt fubfticutioncm: 
nam cum vcrbum c6c (itgeneralc&dircdlum (pccia 
lc.&cum gcncri pcr (pecicm derogetur, vcrbum coe 
non rcfcrcur ad dircctum (pccificarum, idco comnm 
ne concinct fidcicommillariam, dircdum, dirccUtn 
fubftirutioncin,&ficcum vnuscafusadaltcrum non 
rcfcraturnon poteft dici.quod verbum commune 
pcr dircChi vti rationc adiunifh dcckrct ur . & cu hac 
opinionccoramuni cgo pcrtranfeo, licctcontratium 
teneatPolit.in tra(5f.(ubftitut.in matcriacompcndio 
flcfubftituiionisin fine, qucm fcquitur Ripa ind.L 
Ccnttirio, num.iyo.&cius rationcsex fupradiJhs 
confidcrationibus rcmoucntur. &qu6d non conti- 
ncat nifi dircdta vulgarc, rcnct Ral.in conf .^84.^0^1. 

SupradiCla conclulio ampliatur proccdcrcctiam , 
tquando fubftitutio faifla ftiit pcr vcrbum dirciftii & 
obliquu fimuLI.pen. fl^de vent rc in^pidendo. iic am- 
pliatur, tqii faCta fuit pcr vcrbum coc&obltquum: 
vcfidicatur, fi filiusmeusdcccileritfinehberis, vo- 
lobona mca dcucnirc .idTitium iurc fubftitutionis 
& fidcicommKTi : nam (ubfticucio cft vcrbum coc, & 
fidcicoramidura obliquum: nam tunc cum ex didis 
vcrbisvtroq; fii>ftitutiofignificctur , critinclcctio- 
nc l'ubftituti.d.Lrccufarc.$.Ticius.fr.adTrcbclL 

Tctcio ampliaiur, tvt proccdat in fubftitutionc fa 
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ifta pcr vcrbum communc tantiim, vcl oWicjuum ta- 
lum, vcl dircdiim tancum, <iummoduadicctalirilU 
claufula, votcns di(tlam fubUicutioncm vjlcrcvulga* 
riter, pnpiilarircr, Srpcrfidcicommillum, nami5:iii 
lioccafu crit io clcctiunc lubtlituti cligcrc viam. i]U{ 
llbi magisplacucritjprout tcncnt Bar. Alc.x.Arcti.la!| 
^.''Ripain d.l.Ccnturio. Har. Ang. Pau. deCadro, 6i 
Alcx.in d.J.Titius. Bcntdic.dclMumb. inl.llquisrLT- 
uo. ff*.dc manum. tcllo. Guido Papx in t]. f { i. Corn. 
in contiLi i 8, nu. 1 4. voi 4.& in conii. i 5 8.num.4.in 
j. volum. vbi banc clfc magit communcm opinionc 
ailirmac Marcus Antonius Nacta in confi. j 9 j.vol.2. 
Sod.in confi.zo. num. 1 1. vol.j. Card.Pariti in Con(i. 
7).num.i 1.V0I.J. quicommuncm opinioncmcllc 
atictbiur, & R.uin.in conli.p 1 . num 4. vol.i. & Barc. 
idcm tcnccin l.li Titiofxindus.pcrillum tex.rtidcvfu 
fiructu Ic^a.& hxccft c6is&:m.;^is communisopi- 
nio.&: Ijcct Imol.i & nonnulli ali) contrarium tcncat, 
prout Alex.in d.$.Titiu<;,rcfcrt;tamcn pcr fupradicta 
non cil difccdcndum ab haccommiini opinionc. 

C^uj proccdirf in Compcndioli fubftitntionc^fed 
non in rcciproca.vt li iliclum iit, Vos inuiccm fublb- 
tuo,\'ulv;aritcr, pupillaritcr, ik pcr hilcicommilliim : 
nam in rcciprocalubftitutionc cum anrcdi^^taclaufu 
laconccpta, noncft in clcdionc fublliruti cligcrcid: 
vcnire cxi]uavciitfablHtutioiic,cumin lali caliiilla 
vcrba, vulgantcr, pupillaritcr, & pcr hdcicumidtim, 
Ck intcrprctcntur, \t vulgaris ioaim habeac, (1 ti. 
lius inlhcutus no adcat: pupilbris ti (it h.Tres,& in pu 
piibrixcatcdcccdac: fidcicommillaria vcro, H (ichx- 
rcs,&:dcccdat poft Dupilbrtm9caccm.Cyn.ind.i.prc 
cibus.Iuan. dclmola tn ci.l.recularc. $.Titiiis. Alcx.in 
conli.208. num. i . •!!>: t.vol.6.Marix.Sod.uin.in cun- 
lil.i iS.num.io.& i i.voi.).&UcobusMcnochiusin 
conliLp j.nnm.i. 

Raiio cft.quia li ftatim adira h^rcdiratclocus cdct 
fidcicommilJari.r fnbltiturioni,fct.]uerctur,quod in- 
iiicemaditahxrcdicatc dcbuillirntlibi h.rreditatem 
per fidcicommitiiim rc-ftitucrc,quodc(lcTadmoduin 
incunucniens&ab(urdum,&icico non citdiccndu. 
l.nam ablurdum. tfdc bon. Iib.l.in pccudu. Hldc vfur. 
Itcii li vnu-;. iS.li.lf dciniur.& l.diuortio, inprinc.vbi 
lai.in f.not.tr.iuluto matrim.Contirmarur h^cratio, 
quia vcrba dcbcnt intcrprctart vt achis vaieat, & ctitf 
^um pariat. Lciuorics. (T.dcrcb.dub. &c.Abbate, dc 
vcrb.tignifi.rccl ti diiJa vcrba imporiarcnt fidcicoin- 
minum purum rcdproc^ niillum ctTcchim operarcn 
tur.quiatantumpodet vnus pctcrcabaiio.quantum 
alius ab altcro.l.an omnibus. $.(i vero, in fi. tiidc lc{;.j. 
& l.cum ptcr.f.jutcr, qui filio.ff.de lcg.i. ergo vt cf- 
ftdiim opcrcntur, diccndum cl}, qiiod non lit locus 
fideicoramillarix tubllitutioni ftarim, lcd Iblum ad- 
Ucnicnrc tcmporc. 

Quario&\ltim6 ampiiatur, fvtprocedatnon (o- 
lumiii com^pcndio^a propri^ fada tub compcndio 
tcmporum.lcdctiam (i (impliciterdidum tit, filidm 
inrtiiuo&ci Scproniu tiibtkituo, & h^rcdc f.icio: nS 
luncncvcrbum cocfrulkaton^adicditi vidcatur, di- 
cendti cft, hanc('ublhtuiioncm criam (idcicoinillaria 
contincrc, Alcx. ind.$.Tuius, vbidicirc]? ita icnenl 
par.&alij Dodorcscommunitcrind LCcnturio. 

^upiadida coiiduiio limitaiiu: non proccdcrc, 
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•j-quandotcinponimdiilindio fadalitflngulariter, 
vt iuiichimiit, &lihliusmci:i hxrcsnocru.vclcric, 
&inpbpillanxtace, vclpoflca dccc(ii:ric, fubflicuo 
Tiiium vulgaritcr,piipil!arircr,&per fidcicotniilum: 
nam tunc,cumdictavcrba, viil^ariccr,pupillaritcr,& 
pctfideicommillum, corrcfpondcat cx mcntctcfta- 
torisanccciidris verbis , vnumquodc}, vcrbuinad (ua 
tcmpora rcrcrtur: & idco non cnc lu clcdionc (ubiU 
tuci, exquavia volueritvenirc. iutraditDccind.L 
prccibus.coLi j.&5oci.iun.ind.LCcnturio,nu.i 14. 

10 luxta(iipradicfadubitaiiir,tquislit (ci)(us(ub(li- 
tutionis fadx pcr vcrbum communc& dircdum, 
quod pot Ibrc dif]>o(itiuc &dcnH)iiratiac, vt Ci fiiius 
mcusiinclibcris dcccllcrit, ci (ubllituo Titium in- 
frafcriptum mcii hxrcdcm, quipoficarepeiituriizri- 
ptus hrrcs.-Bart.in d.LCcncurio, dicicquod vcrbutn 
dircdum ftac dcmonlhaiiuc. I.tin. $.Tiiia. ti.dc liijcr. 
iegata.&(ic pcrindccrit, actitiibfhtuuo £ida cllct 
prr vcrbum communc canrum, &ibieumDodorcs 
communiccr fcquunrur. 

tircdccitioproccdit, criam fi fubfticutus non fuc 
rit po!tcahxres(criptus,dummodoconllctdcpcr(o- 
na , alias vuiarctur (ubliitutio.Lduu luncTiU). fl.dc 
tctla:ncn.tuteia. 

Itcmprocedit, ti tolbruf illudverbnm, infi-afcri- 
ptinn,quia verbum,ha'ricicm,apponicuraddctermi 
nationem veibi, meum, quod iiat dcmonlb:atiuc.iJi 
itzJH.dc auro & argcnro lcgato. 
• Scd dubitatur.an idcm tit, li vrrunque vcrbum.fci 
iicct,infralcnpcum,&meum,omilIi]m fucrir,vr(i fi- 
iius mcusdccctlcrit linclibcris, (ubftituoTitium hx 
rcdem.ln hoccaiu Fuig.in con(l4j.iicccdicat,pcrin- 
dccdc, acfifubfticuciofada cficcpcr verbum com- 
munc rantum,cx quo tou oratio rcgulari dcbec ^ ver^ 
bo communi , (iiblhtuo: tamcn concludcndum 
quod iiipupilbri a;tate(irdireda, Oaid. in d.i.prcct- 
bus,num.4 5 . Imola in cRainutius , in matena com- 
pcndiofr,cxcra dc ccfiamcn. Angcin cun(L 1 1 <?. 1 04. 
& 1 6i>. Aiex. in d.$.Ticius. Soci. inconii. 1 44.Ub.j. & 
Ri|>aind.LCcncurio. numcro i74.&radoeft, quta 
tiiiic vcrbum,tubliituo, regubturiivcrbo, ha:rede, 
quod cll dircchim. I.j. Ifldclixred. inlhtucn.&L pri- 
nia. ti.dcvulg.&pupilL& idcodircdam tubihtutio- 
ncm (igniiicat, arg.Ui (l^-uus plurium.$.(in.cum icge 
lcq.tf.dc lcga.pri mo . 

1 1 Circafccundumcafum, tqii.f^fubftimtioc6pen- 
diofa fada fuit pcr diucrfa vcrna in perfona diuerfo- 
rij,de mcnte Barculi, quatuor f unt cotidcrandi cafus. 

Primusquorum cft, quandovnusfub(hrucusfuic 
per vci ba dircd.a ciuilia, alias per vcrbacoia, (iucdi- 
rcda non ci uilio: & cunc auc (ubfic) fada fuic pcr vcr- 
bumdircdilduilcin pctfona vnius(implidccr,&in 

EctCom alccriusfada fuitinccrtaportiune pervcr- 
iim comunc. & in hoc caiu condudcnduin dl quod 
ha'c{iibftitutio critdireCU& vniucriaiisin pcrlbna 
vocati per vcrbii dircdum, &in pcribnaaiterius pcr 
vcibum communc vocau in ccrta porcioncerit fitlci- 
comroiliaria in illa tatum portionc . & rauo cft, quia 
vcrbum communcadditumccrtx portioni,vbialius 
e(l iiiftitutus,(cii h^rcsvniucrialisiublhtiitus^nuqui 
trahit ad dircdii^gl.in l.his vcrbis. fi.dc h9r.iiifti.& in 
j.Ci vcto nulbjio vcifirchclis, in AutliJchxr. & faic. 

Quod 
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Quod in hoccafu concliifuni cil , idcin conciuditiir, 
quaiulo vnus cft fubl^itutus per vcrbum diicctum ci- 
uilcinrcccrUt&alius pcr vcrbum cominunc inre 
ccrra: nam runcfubftituno in rcccrcapcr vcvbuni di 
rctlum ciuilc UCtk traiiuur ad totu . & ratio cll, quia 
iubihcutio dircifla in rcccrca, nullo dato fubllituto 
vniucrlali, traiuturad totum Lcoha;rcdi.$.fin.flxod. 
&vcrbumcoramunc additum ccrtx rci, nunquam 
traliitur ad dircCbm . Lcogi. $.gcncralitcr . ff.ad Trc- 
bcl.&per hanc rarionem idcm concluditur , quaiido 
vnus clirubllitutusper vcrbii dirc<flum ciuile invna. 
portionc, &alius in altcta portionepcr vcrbum com 
munc, non ramcn hxrcditas repcritur totadiuita: vc 
qi^a vnus lubttitutus fuic in vna quarta, alius in alia : 
nam lunclubilitutio Fada pcr vcrDum dirc<dlum tra- 
hituradtotum, liibditutio fada pcr vcrbum com. 
niunc erit Hdcicoin miliaria i n illa quaria . 

Auf lubllitucio faci^i fuit pcr vcrbiim dirc<flum in 
Ccrta rc, & in pcrlbiia .ilterius per vcrbum commune 
fimplicitcr vcl in rcliduo: &: in hoccalii lubftimiio fa 
d^apcrvcrbuin communc crit dtrccta: & ratio cft, 
quiavcrbumcomrounc additum vniucriitaci bono< 
rum, nulloaliodato vniucrlali liibilituto, importat 
fubllicucioncm dirc<fbm , glnf. in d.l. his vcrbis. Aut 
fubHitutioinpcribna vnioiipcr vcrba dircif^a ciuiiia 
f2^tafuitinccrcaquota,&;in pcrfona altcnus faCla 
fuicin rcflantiquota.&inhxrcditatc touin partcs 
<iiuila,&inhoccal'uconcluditurvtranquc fubllicu- 
xionem cllc dircd^am in fuaquota.&ratiocil,quia 
vcrbum communc vniucriitati bonorum additum 
fuic&inillaquocanullusalius fuit fub.litutus: igi- 
turvcrbumcommuncaddirc^um tralii dcbcc, giof. 
in d-i.lus vcrbis . nam cum cuca hxrcdicas per quotas 
diuila fucrit, cx hocdatur intelligi » quod liibAitutio 
trahi dcbcc .id dire(fbm, Ucct cdlator non fucric vfus 
ycrbis dircclis in pcrfona omnium . 

Sccunduscafus dl, quandovnus fubftitutus fuit 
pcrvcrbumdircClumciuilc, aliuspcr vcrbum obli- 
quum,& tn hoc cafu concluditur,quod hibllitutio fa 
£U pcr vcrbum dircclum ciuilc, fuic fimplicitcr, liuc 
in certa quota , fiue in ccrta rc , scpcr vc dircda irahi- 
curad totum: fubllitutio vcro /ai^aper vcrbum obli* 
quum,fmc in certa rc,liuc in ccna quota, liuc limpli- 
atcr in rcliduo,femper cric iideicommilIaria.& racio 
cH', quiaverbumobliquumnunquam trahituraddi 
rc^um,nili cxprcUcapparcat dc ccllatoris voluntacc. 
dJ.cohxrcdi. $.cum dlue . & tradic Barc.in Lquxrcba- 
tur.tf.dc ccltaiii.milic 

Tcrtius calus cl\, quando vnus fublHcuitui pcr ver 
bum commnne, & alius pcr vcrbu obliquum: & cunc 
auivnusfiibllicuicurpcrvcrbum obliquum in ccrca 
rc, &aluis pcr vctbum communclnbltiriiiturlimpli 
dccr.vei in rcliduo:& in hoc cafu concludituc fublli- 
tutionemcncdircdlam, quiaverbumcommuncad- 
ditum fuit vniucrliuti bonorum, nullo alio fublHtu- 
to vniuerlali dato, quo in cafu vcrbum communc cra 
iiicuraddircdlii,glof ind.Lhis vcrbis. Aucvnus fub- 
ilituitur in ccru portione pcr vcrbu obliquum, aHus 
yerbinaliaportionepcrvcrbum communc, nonta- 
mcn coia hxreclitas diuifa fuic. & in hoc cafu condu- 
ditur vcranquc fubllicutioncm cdc fidcicommilla- 
tiam: quia vcrbum communetu dcmum tratucur a4 
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dircdlum.li vniucrlit.iti bonorum addittim lir, & iiul 
lus ahus rcpcriatur inlhtutus, vcllubrcuutushi.ros 
vniucrlalis,giol.'in d.Lhis vcrbis.&tradit Alcx.in con 
fiLi t.num.f.voL j.&Corn.inconf I 5 i.tuim. i S.vo- 
lum. 5 .Qi^ipd pioccdit ctiam, quandu vnus pcr vcrbil 
obhquum fubilttucus c(l in ccrta poriionc , & alius 
pcr vcrbum communcin rclidua.&Mcdiuilatotahoc 
rcdit.itc, namfimplicitcrvcraq; fublliiutioccnfetur 
fidcicommillaria. & ratio el^ quia tellacor, non gra- 
u.indo lubfticutum j cr vcrbiim communc rclhtucro 
portioncmfublbtiuopervcrbumobliquum,vidctur 
voluillcdurareiusprimi hxrcdis: &idcovcrbumco- 
mune rfon trahiturad dirrchim , cumalins lit hxrcs 
vniucrfalis.d.Lhis vcrbis.&iilccafus diffcrt abalio 
cafu, quandoquisfublhtufusfiut (>crvcrbum dire- 
6ium ciuile in ccrra quon , & alius pcr vcrbum com- 
muncinrcllanciquou,& lictota hxrcditatc diuila 
in partcs: nam in hoc cafu cum vnum lublHtucrit pcr 
vcrbum dircifbum,conllac ccHotorcm noluillc ius pri 
mi hx-icdis durarc; idco cum in alia porrionc non fuc 
ric aiius fublHcutus, verbum communc addicum ccr- 
txquotx, crahicuraddircdbam. 

Qu.irtuscafu5elt,quado vnus fublHcuicur perver 
bumcommunc,&ali) pcr vcibum,lcgo,vocancut: & 
in hoc cafu dicas:au t lcgata in inlHtutionc rc! ida fue 
runr.vtcxcmpligratia, lcgofundumTitio, domum 
Scmpronio: & lihxrcs mcuslinc hbcris dccdlcrir , 
volo rcliduum pcrucniread Caium. & tunc Barcolus 
condudic, cumquopcrtrantuRipa, quod fubHicu- 
tio pcr verbum commune fada trahicur ad dirc- 
dlam. &ratioc(l, quiavcrbum communc aiiditum 
fiiit vniucrlitati bonorum, quod vcrbum rcltduum » 
Hgniricat.L i.C.dc hxrccLinlHtucn. Aut lcgata in lub- 
Aitutionc rciitfbi fucrunc, vc li diChim fit, fi hlius 
mcus line lihjs dccellcrit, iego fundum Titio.do- 
mum Sempronio, & in rcfiduo Caium fubfticuo . 8c 
in hoccalu Ripa conciudic quodlixc fubliicuciodi- 
cicur ridcicommiilaria . & ratio ell, quia tellacor non 
grauauit fublHtntum pcr vcrbum communc oncre 
ridcicommilli. & tictcllatornonqrauandofubihtu- 
tumoncrclcgaiorum, vidaurvoiuillcduraccius pri 
mi hx-rcdis, & idco lubiHtucio, cuin lic aiius iu-ies 
vniucrlalis, non trahitur ad diredam . quod lccus cil 
in primo cafu.quia tcHator vidcrur noluillc ius primi 
lixrcdisdurarcpoll cius mortcin, cx quo icgau per- 
loiui voluic ancc mortcm . 

s r M III y M, 

l Subflitutttt qusndo moritiir anteqHam inditMtui , vel 
anteaquim fttbflitulionU condnso eken:at, extinfuU 
tur .tjuodproctdit ffne filio cxiraneut , fiue aliqm 
ex dtfcendentibut ,fubflitutut fuerit.num. z.cum 
fuisdeclaratU}Hibus,num,i').^ 26. 

j IntfUeSut ad l.rnicam. Cde l}is,iiHi ante aper.tabkl. 

4 Condititmalc fideicommiffHm tranfmittitur ad hfredes, 
ejuandoexconicduru conflftde volnntate ufiato. 
ri> . (fUiim conclufionem ampiu & decUra , prout 
n!im.^.zir6. 

7 Quxnjm fmt comenurib^,tx (fuibus elicitur teTlatt' 
rcmvoliiiffe conditionale fidcicott,miJ[Jum ad htre. 
dcs traufmitth rideas /iHin. S. 1 9. 20. 1 1 . 2 z.2 J . 2 4. 

/M 
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jp Jns actrefcendi tjuar.do xnitutn efl tum pupiUari tunc 
fHpiUaris liibjluutio tranjmittitur ad htredes . 

I o Hattdts fubfliiuii iti cafu , l.qui patri.ff, de aiquiren. 
btrtd, 6)1 fu((tiiart brnrfido iuris a((rtfcendi a» vir 
tulc pupiUiris fubfiifutio>i!S,(um altfs (onduftcnibus 
ad d.Lqui patri , fcriiatntibus , numero 1 1. j 3 . 1 44. 
\^.& 16. 

] 2 InttUidus ad d.l.tjui patri . 

X 7 Subfliiutio vulf^crif rnita d iure atcreftendi an tranf.. 
mittaturadh£rtdts . 

I g TranfmijJiO ad hArcdis Jit tpiatido non adfunt alij fub' 
(lituti . 

»7 Snhlhtutiocompcndiofa an merienle inftituto viuo te. 
ftatore , fijt (adn(a t. m nffitdu rulgaris , tiudm re. 
Jpcnu pdeicommijfiiri/e, ^ pupillaris, cum fuisam. 
fliaticnibus & dcdarationibus vidcas num. zi. 

30.31.3 2.3J.34.35.3<5.cJ-i7- 
C A P. XIIIL 

Ro rc(bIutione totius matcnx cofnpciK 
diufa iubftitutionis vidcdum c(k , t\uo- 
modo& quandocxpirci : &licctmulta 
fadcntiaadhocdixcrim fuprain fcpti- 
mo capitulo, tamen liic rcferam qiue 
mihi ticcciFaria vidcbuntur . 

HxccompcndiorarubHitutio, quandocxderc<flu 
condiiionisnoncxpirat,dc quarcpcrtradaui iupra 
in icptimo cipitulo, cxpirat vclquia|>ol^ mortcm tc- 
ftaionstpr^moriturfubllitutusantcquam inHitutus, 
>Tlanieaquitm (ubfiituiionis conditio cucniai , vcl 
<]uia viucntc tc(tatore moritur inditutus . 
I Quadofigirurmorituriubihtutusantcquim in- 
flicutus, vclantciquamfubditutionis conditio ciic- 
niat, tuncfubditutiocxtinguitur: nam qiundocun- 
quedcccdatitibditums, idcilantcquamaliquiscalus 
compcndiofar iiibftitutionis cucncrit , vidclicci ante- 
quim vclrcptidiaucrit, vcl in pupillari.TtatcdccclIc- 
rit, vclpoilcaquandocimquc, lempcrliibftitutiocx- 
tinguitur. quxconcluiioproccditiiuciublbtutus iic 
filioaUquiscxtrancus tcftaiori& iilio, iiuclubiliru- 
tus iit aliquis dc dcfcendcntibus teibtoris.& qucxl 
hatcconduiioproccdatprimo, qiialiquis cxtrancus 
iubftitutus eft tilio. probaturauchoritate & lcgc. 

Authoritate.iiatcncntDotflorcs coramunitcr in 
Llixrcdcs mci. $.cum ita. f€adTrcbcl. & inl.vnica.$. 
cum i^itur.C.dccaductollen. 

Lcgc probatur primo pcr tex.in l.Luciu$.$.(in.fr.dc 
vulg.&pupil.vbic6cluditurqu6d(pe$ reciprocf fub- 
flitutionis non tranimittitur. icd uc eilq» cx rccipro- 
ca non potcft fucccdi nili cx vulgari,pupillari,&cxcm 
plari: crgovtiipes rcciprocT non tranlmittitur, ita 
neque fpcs compcndioix, cum cx ca non iucccdatur 
ni(i cx vulj^ari, pupillari, cxcmplari & iidcicommilla- 
ria . Sccundo probatur pcr tcx. in l.icd (i plurcs , & in 
Lqui plures. O^idc vulg. Tcrtio probatur in l.qui lubc- 
bat. if.cod.qui icxrusloquiturdcpupillariinipccie. 
Quart6& vlttmo probatur in di(Uo$. cumiia, &in 
<liclbo $. cum igttur . qui tcxtus in Hdcicommiilaria in 
fpccie loquuiitur . 
* Etquodhicconclufioiimilitcrproccdat, t<lti>n- 
do alitjuis dc dclceaJcntibus tcitatoris fubiututus 
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cl^ , tcnent Doftori s i.im in lcgcndo, quam in confii* 
lcndo: namita tcncnt gloi^in iiac. Cyiuin finc, Barc 
num.^.Bal.num. i o. Salycnum.S. & Albericnum.4. 
inl.vnica. Cdchis, qiiiantcapcr.tabul. B.ild.num.5« 
&5alyc.in(inc, inl.vnica.$.linautcmaliquid.C.deca- 
ductollcn.Cyn.inl.j.in a.oppolit. Qcommun.dcle- 
gat.Bald.inl.(ipatcr,numcro i p.C.dcinihtut.&lub- 
iiitut.Cyn.pcr totum, Bald.num. ^ Salycct.in iinc, & 
Albcr. in l.in pcribnam . Cde fidcicommiiL' Bart.nu- 
mcroS.antciincm, I^ipa, num. ^6. iac.dcNigr.nu- 
mcrodi.& Crot.num.^y.inl j. (fdclcg.j. Bald.inE« 
nc . Alcxan.num.4.Imola in finc. & Atct.coiun». t.ia 
Lcum cx filio . ff. dc vulg. & pupil. Bart. num. i . Ange. 
numc.i.& {. & Albcr.numcro 2.& j.in I. iscui.fl.do 
adio.&obligatio. glol.Bart.num.i.&in line,Pau.da 
Caftro.num.j.in ptinc. Alcx.num.<»..Soc.icn.mim.9. 
veriicigiiur.Ripa, num.6c.antc (incm,& Socjuii.nu 
mero 57.&47.inLhxrcdcsmci.$.cumitx ftiad Trc- 
bcL &confulcndo hanc candcm opinioncm tcncnc 
Bald.m coni. 1 1 6. num.z. &iti cuni. i /4. niim.2. vo- 
Lim.i.inconf p.nura. i.volum.a.inconl.j i9.num.<>. 
volum.4.inconf 1 1 j.num.i. &inconl'.i6(J num.;. 
volum.5. FulgoCinconi.i j.num.i.& Roman.m 
conf. 1 7.tn pnnc. in conl. 1 6 i.num. i . & in conl. 1 8 
rum.p.Oldnid inconi.i j i.vcrlic.ad primura. Arcr. 
in conii i .num. j. Alcx.in conf j o.num. 3 .volum.x.in 
cond i^j.num.^. volum. j. inconi.io6.num. i.in 
conf 1 j 1.& in coni. 1 50.volum.c7.in conL6 i.nura. t. 
volura.7. Corn.in conf 148. num. i . volliraj, Socijn 
conf 97Xolum.j.volum. 1. in conf 6.num. 1 1 jn con> 
fil. 1 04.num.8.volum.3 . in conf <>4.nura. i j. in con- 
111.74. num. i.&inconC77. num.3. volura.4.Dt*c.iii 
confj/. num.S.inconf jst^.num.i.&inconlijp^. 
oum.7.S(xH.iun.inconf 1 17. nura. 1 8. vulum ;. &in 
conf.i4i.num.i.volura.i. Curr. lun. inconf 1 6.in 
conf 69.num.i.&inconf pi.numcro 6.&9. Parii.in 
coni. 1 8. volum. z. Ayraon Crauctta in coni. ^ 06. nu- 
tncro 3. CaiIan.inconf6i.colura.2.vcr(ic.iicm imo. 
& in conf ^j.colum.i. vcr.iacitquod habctur . i< an. 
Anron.Alc.Y.and.incon(. 8. no.& 145. Curt.fcn. in 
conf 64. nura. 59. &in conf 76.colum.i. laf in con- 
riLSo.volum.|.Gtar.in conf i o i.colum.j.in princ.vo- 
lum. 1. Bcrous in coni.94. volum. 1. &Marcus Anto- 
nius Natta in conf ^ f i.num. 1 7. & fcqucn. volum.i. 
Hanccandcra opinione iudicando fequuti funiGui» 
doPapxdccif 1} i.numero 3. Boeriusdccif 3 j4.nu- 
racro 13. &Marc.dccif ^S.num. S.&harc eilcom- 
munis omniura Doctorum fcntentia, qux proba- 
lur lcgc& rarionc. 

Lcgcprobatur prim6 pcrtex. inLh.Trcdes mci.f. 
cura ita.tf.ad Trcbcl.&licct huic tcxtui plurcs dcntuc 
rc(ponlioncs, taracn raihi vidcturquodin terrainis 
lunccocluiionem probct,idco nolo luc tcmpus con- 
tercre in rcfponiionibtis,& rcplicationibus . 

Sccund6& vltim6 alijs omidis probatur pcrtcz. 
in Lvnica. $.iiquidaufem (iibconditinnc. Cdccid. 
toLqui tcxTHS dcclarat oraniafupradidla, cumfupra- 
diifba in ali;s $$.diCLr legis vnicx proccdant in >js,qu; 
purcvd in dicm ccrtum relicla fucrut.vt porctin vcr- 
lic.fcd hic orania ncc iftc.f . corrigit id, quod int.»Ciu 
vcllcrcmancrcprotcftarur Itiftinianus in$.in nouifti 
nio,lcd tatum dcclarat quo ca diipoiitiointcliigatur. 

JCacion« 
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Rationc demumprobatur. Conditionalisdirpo- 
fitio antcconditionis aducntum niiiilponicincdc. 
lccdcrc dicm. fr.de vcrb.iignilic.& hinc cfl quod crc- 
dirorcsconditionalcsnullam liabcnt aiSioncm antc 
aducntum conditionis.l.conditionalcj. crcditores. fil 
dc vctb.dgnific.modolicli iflcfublhtutus, quiantc- 

3uam inflittKUS, lcu antcqium aducncnt condicia 
cccflit , lideicommillum liib conditionc rdiduin 
cnnfmitierrttfcqucrctnr quod tranfmictcrct qito<l 
non habet, cum antc conditionis aducntum niKil ha 
beat: fed hocdiccrcclt inconucniens, cum qui nihtl 
apudrchabcat, tranfmittcrcnonpollic. l.ncmopliis 
iuris.fF.dcrcg.iur. crgo inconucnicns ell ctiam di- 
cerc , iidcicommillum condiiionalc tranlmitti ad 
dcfccndcntcs pollc. 

Etcxprxdidisego non difccdo ab hac commu- 
niopinionc, rcic^aopinionc glulLt in l.iscui. flide 
3dio.& obligacquz communitcr rcprobacur . f Ncc 
obflat texius. Lvnict . Cdc his , qui ante .ipcrc.tabul. 
qni dirdic occalioncm opinioni <{\iix glolij: inLis 
cui.quiadi(!!lu$ ccxtus in rcliclis conditionalibuslo- 
cum non habct.ncc vos dccipiant ilU vcrba,licct non 
llnt iiiuiccm rubUituti. pcr qu; vidctur probari qubd 
ctiamiusreciprocrrublhcurionis cranimictatur: na 
verbum, licct, implicac cafum minui dubitabilcm, & 
explicacmagis dubirabilem.l.illud.ff.ad lcg. AqniL 
fcd cx rcdprocafublhcucionc no poccfl ad iilios craf- 
mifTio ficri.quod ;^nicum non cfl, nili quod fub con 
dicioncdcbcrur.&rariocfl,quuconnncc vcl vulga^ 
(cm vclpupillarem fubflicucioncm, quxcondicionar 
lcrclidumconcincnt, vcl lideicommiirum condicio» 
nalc. idcocxcoccxcu vidccurprobariquod rcliclum 
condicionalc non agnicum ad filios tranfmiccatur». 
cumiusrcciproca: fublhcutioEiis cranlmicci dicatur. 
Ha-cindudio primafrontc, conlidcrandocorticcm 
vcrborum, vidccur &cfl multum apparcns: vcrum 
conlidcrando mt-dullitus ccxtum nihilfacit, &idco 
cctpondcas , prout fupra in matcria vulgans lubflicu- 
cionisdixiin quincocapirulo, numcroy.ncc ibiar- 
gumcntumi contrario fcnfu fumi potell, cumccr-» 
tum lit quod iusrcciprocjetubllitutionisnon tranf- 
micc.itur.LLucius.f.Bn.fTdcvulg.&pupiL 

Hxccommunis conclulio dcclaratur non proce* 
dere, tqiundoexconicCluriscontbrccdc voluncace 
(cflatoris, quodcci.im pcndcntcconditioncvolucrit 
lcgatumvcl aliam conditionalem dilporuionem ad 
harrcdcscranfmicti.icadcclaranc Bald-in 1. vnicxC.de 
hi$,quianccapcr.cabuL Doclorcsin l.prima.ff.delc- 
gac.primo.&Curt.(cn. inconf. 7<>. lat.incontl 1))» 
volum.i.inconfiLf t.volum.j.&incontiL i J4. vo- 
lum.4. Curt.iun.in conf. 1 6. Decin conl. i py.incon- 
fiLj94. 6>:incon(! jtfp. Soc.tcn. inconi.(>. lib.j.Soc. 
iun.incontiLi4(.volum.z.Grat. fnconliL 101. vo- 
lum. 1. Parif in conf 50. j i . & 6t>. volum.^ . Ruin.in 
conf.18.9j. 145. 1 f6. 179. & ioi. volum.i. Aymon 
Crau.inconL({9.& Uurlat.inconf^ i.num.7.voLj. 

Ha:c dcclaraciot proccdic in cranfmifTionc, qua 
fit libcriscancuin, non autcm in tranlmillione qu< 
fir cxcrancis Si rrantucrfalibus , proui tcnenc Corn. in 
conf^ 1 8o.voium.4. Dcc.in conl.4 1 9- & Ccph.in con- 
iiL i ) i. numcro d. lib. j. vcruin quod etiam m cianl- 
UcrUUbu» ^autiuifliu locum babcat, llantc conic- 
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<3uratatcflaturis voluncatc, ccnentin indtuiduoPa- 
rit.tn cunt.i j.volum.i. &:inconf.6(S.vohim. ). Giar. 
in conC 101. volum. x. Curr.iun. in conf 1 6. Soc.iun< 
in conl. 1 4 i.volum.i. Callan.in coni6i. Riminal.in 
cont! 18. numero 6. volum.j.&Bcrous inconli...& 
ira eft concludendum: quia ti aliter diceremus^arcla- 
retur mens tcflatoris , qui qucmadmudiim cxprdsc, 
iraciiam tacitcnon polTccaii vcllctrclinqucrc , con» 
tra $.dif ponac , Auch.dc nup. & Lprimam.C.de tacro-^ 
fanc.ccclcf.&Ccphalus, quidixit quodmagiscom- 
munisopinioclT, qiiod ctiam Itantibus conicccuris 
non tiac cranlmitTio itili ad dcfccndcnces : ludicio 
mco non bene dixic , qiiia rationc, numcro& aur 
choritatc Do<ilorum conlcac ems dktum a vcrit^i 
ce ctlcahcniim . 

6 Notatquod qnando ex conic>fhiris fit tranfmif* 
tio, nccctlccft vc tales conicchirxcapianturex ditpo- 
litionct^dapcrtelTatorera: nara quamlo liimcrcn- 
tur cxtra cctUcons dilpolicioncm , tunc non ficrct 
cranfmillio.ita tcntit Bald. in dtdaLvnica, circa <i- 
ncm , verficnifialiquibusinditijs.C.dccaduc.collca. 
&inLvnica, numcro 10. C.dchis, quiaiiccapcrc.ca- 
buLSocn.in Lhxrcdcs mci.$.cum ica, colum. 5. vcrfic 
cx diclis camen Bal. ff, ad Trebcl. & in conliL 6. vo- 
Ium.5.Gozadin.in confiLxp. Decin contiL^ 17. & in 
conf 574. Parifincoof. i4.&inconf «fj.volum. j. 
lafinconf I 54.volum.4. Ruin.inconf i^S.&incon 
fiL loi.volum. 2. &Curc,iun.incont^ i^.&ha^etl 
communisopinio. 

Qiixnam lintconicvlurx, ex quibus chcitur mens 
cefTatoris, quod volueric vc in dctcendcnces crantmif- 
fio ficrecplures i Dodoribus enumcrancur. ego vcr^ 
hic refcram, qux mihi vciliores videnrur. 

7 Primaeft,tquando (ideicommilIiim,finon crant^ 
niicccrccur,etlc:c occalio, vc cxcrancus pnfcrrccur dc- 
fccndcntibuscciTatoris, vcl iplius coniund^lis proxi- 
mioribus. itatcneotSoci.in ai^o$.cum ica, &in di« 
^oconf 6. Curciun.in didloconf 1 6. Parifiin 77.v»i 
lum.a.&inconf j.volum. j.Ruin.inconL 178,^0»" 
lum.i. lafiinconf I 54. &Sociun.indicloconf 141* 
& moucn tur , nc fcquamr abfurdum , quod cxtranci 
prifcrancur ncpocibus ccllacoris, qucul dlcc ablur- 
dura.cum pr^tiiinacur ccltatorcm magis dilcxillc nc« 
poccs tuosquam excraneum.Lcum auus. fT.dccondic. 
&dcmontl.& Lcum acutifTimi. C.dc fidcicommilK 

H.rc conclulio ampliaturproccdcrcctiam, quan- 
do minus dilct^us magisdilcclo prxfcrrctur. Soci.ia 
didoconli.6. CalT.in. in conli.Ci. LiCin conii. f t. vo- 
lum. 5. Curctcn. in cunli.^C». & Ruin. in cont.79. vo- 
lum. ).&icacfIccnendum,nonobtlance qiiodcon- 
crarium tcncar Gozadin.in Contlip.colum.!. vcrtic 
quod ifli ncpotcs . 
S Secundaconicclura cfl, t quando fubflicucio vni- 
tacllctcum iurc accrcfccndi: nam tunc tranlmitti» 
lurad harrcdcs, nonublbntcquod tublTitutustiJci- 
cnmmillariusprxdecetleric.Barc in l.vnica. $.linau-. 
icm tub condicionc . C.dc caductollcn. Soci.in Lh.v- 
rcdc«i mci.$ cum ita , colum. y. vctlic.cogita ctiam.ir 
ad Trcbcl. Angc.Arccin $.cxconditionali, InlHcde 
vcrb.obhgat. Guilic|.Bcncdicl.inc.Rainutius, in ma- 
uria pupilLii is liibltitutionis, nunuro i i^.CAtrade 
icllamcn. Bald. incontil.;^. r.umcio t. vulum.i. ki^ 
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eonri j.numcro i.volum.^.BartlioIom.Soci.in con 
iil.fi.numcro 14. voliim.^ . Aloan.inconnio.numc- 
roy.volum.j. Parif.in conCjo. numcro 3 o. voluin.|. 
& in con(.7 6. colum. fin. volum. 1. Curr. iun. in con- 
■ numcro 6. Ruin.in conHS i . colum.fin. in con- 
fil. r j<J. coliim. j.in conli. 1 7 S.colum.}. in confi. 181. 

volum.i.Cadan.inconfdi.colum.+.&IoanncsCew 
f halusinconfj.KT. 

Ratiocft, quia fubniturio vnita cum iurc accrc- 
fccndi.afliiniit illius naturam, &a<^ inilar iuris accrc 
fccnditranrmiititur.l.quicxduobus,&i.qui parri. 
fTdcacquiicn.hjrttiit. vndcvtiiusaccrc(ccnditran(^ 
mittifurad h^rcdcsctiam /i pcndcntc conditionch.r 
Tts mortuus fucrit, vt probatur in l.li cx pluribus . ff. 
dc luis Sc lcgit. ita ctiam ad h.Trcdc$ fidcicommii: 
fum rranfmittitur, licct pcndcntc conditionc fidci- 
commiHarius dccclFcrit. 
S Hxc conclufio f vti proccd/r in fidcicomm iHaria 
fubftitutionciiaciiam proccditin pupill.iri lublli- 
tutionc, vt probarur pcr tcxium lingularcm ind.L 
qui patri.irdcacquiren.h.Tredit. & ibi*Bart.&' Dodlo- 
rcscommunitcritatcncnt. & vti proccdit in piipil- 
lari, ita ctiam locum habct in cxcmplari, quando lli- 
licct ius accrcfccndi vnitum dfct ciim cxcmplari, 
Angc.&Imola in d.l.qui patri. &quia in raatcria pu- 
pillaris, quandocum cavnitum cft lus accrdccndi, 
phira pcr Dotlorcs diaintur,idco hic nonnullo rc- 
fenm , qiiar mihi in hac materia necciiaria vidcbun- 
tur: &proptcrca 
1 o Vrimb qua:ro , f an hircdcs fubftituti in cafu d.i. 
quipacri,(ucccdant bcncficio iuris accrcfccndi, ai> 
virtutc pupillaris fubftitutionis ? Er in hoc qu.rfito 
liccr glof Bart. & Angcin d.l.qui pitri , tcncant h.rrc- 
dcs h^ncficio iuris accrcfccndi admitti , tamcn omil- 
fadifputAtionc concluda$.idmitti virtutc piipillaris 
fubftitutionis, Si it.i tcncnt laco.dc Arcna, Bald.Imo> 
b,Raph.&Pau.dcCaftro, Alcxan. & Aicr.ind.Lqui 
patri . & ha;c cft communis opinio.proui artcftatur 
&c.im fcquiturCrorusinLrcconiHn(fh,coloiTi. jp. 
ffdclcgar.j.&moucntiir. Namficxiurcaccrcfccndi 
admirrcrcnrur, mulra fpccialia circa idcm concur- 
rcrcnr: fcdli virtutcpnpillaris vnumtantum Ipcda- 
lcinforgcrcr.vtprobabitiin fa^hocdiccrccftincon- 
ocnicns, tum qui.i plurafpccialiacirca idcm nonpof 
funr concurrcrc.l.prima.C.dc dotis promilli tura 
etiam quia ca intcrprctatio cft facicnda,j>er quam 
minuslardituriuscommuncquim fitpoftibile. cip. 
cum dilcdus, dc confuct. & notatur in i.fin.$.in com- 

})utationc. C.dciurcdcliberan. crgoncplurafpcci.v 
iacirca idcm concurranr,& ius communc minus 
krdatur, conclitdcndum cft h.rrcdcs virtutcpupilla. 
ris fubftitutionis .idmitrcndos cflc. Minor proba- 
tur. fi admittcrcntur cx iurc accrcfcendi, primum 
fpcciale dlcr,quia alrcri quim dcfundo mcdianrc 
iurcaccrefccndi fucccdercttir, conrral.fi Titio &M5 
uio.f Iuiianiis.ff!dclcgat.i. Sccundum ellcr, quiaius 
accrcfcendi poftaditam hirediratcm per pupillum 
locum haltcrct,& ficpoft ius qu.Tfitum , contra l.pri- 
ma.$.pcnuL?fdevfufTudl:uaccrcfccndo Tertium fpe 
cialccllct, quiaiusaccrcfcciidi cxtcndcrctur ad bo- 
napupilli, &ficadliircditarcm diucrfam ab hircdi- 
tttc tcftatoris, contra l.fub condiuonc. ff quib.raod. 
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vfusfru<a.amit. vbi probatur lus accrcfccndi m diiief 
fis h.Trcditatibus locum non h.ibcrc. Si vcr^» admit- 
tanturvirtutcpupillaris, vnum tantum cd fpcdalc, 
vidclicctquod tranfmitrarurlubftitufio ad hjrcdciw 
fiibftitutum, quod rcgulariter nonproccdit. Vnli- 
tashuius quorfiti cft.quia fi ex iurc. accrclcendia.t- 
mirtuntur,tuncfiportiograuataaccrclcafalteri por- 
tioni non grauarar, non cft locus conrributioni in 
dcducenda falcidia . Lquod fi altcrutro . ff. ad lcg.Fal- 
cid. fi \ct6 admittuntur vigore pupillaris fubltini- 
tionis, tuncportiominusgrauata quando accrclcit 
portionimagis^rauatar fiicir locum conrribuiioni. 
Lqui rundum.f hn. & ibi Barr.ff ad icg.Falcid. 
1 1 Seaindo qu.Tro, f an diifVa conclulio formata 
fupra in piipillari fubnitutionc, locum habcat quan- 
do pupillus abftinuit fe ab ha:rcdirate parcrna ? In 
hocquarfito du* funt Doftorum opinioncs: Q^ia- 
rum prima cft , quod locum non habcat , & lic quod 
lubrtitutio vnita cum iurcacciclccndi ad h.Trcdc5 no 
tranfmitratur. qnam opinioncm tcnentglcf inLTi- 
lius. ff dcacquircnda h.Trcdir. & in l.vnica. f finau- 
tcm (ub conditionc . C.dc ciduc.tollcn. Ban.& Ang. 
indiiflal.qnipatri. Bart.&Ican Crot. inl.iccnmiin- 
<ni . (f. dclcgat. tcrtio. &ifri moucntur, cmilTis kui- 
bus, exduobus. 

Primo, fidifpofiriodi<ft.Tl.quipatri, locumhabc- 
rct quando pupillus harrcditatcm parcrnam rcpti- 
diar, fequcrcrurquod ius accrcfcendi in h^rcdiiat» 
diucrforum locum habcrct: quia cum pupillus pa- 
iris hxreditatcm non adiuetit, cius hircdiras non 
fuitcommixtacum harreditatcpatris, &fic dincrL« 
(unt hircdiratcs. fcd Iioc diccrc cft inconucnitns, 
cum lus accrcfccndi indiucrfis hxrcdttatibus lociiin 
nonhabcat.Lfifubconditionc. (f.quibus mod.vful^ 
fru<i.amit. crgo inconucnicns ctiam cftdiccrc.quotl 
iii hoccafu fubftitutio vnitacum iurc accrclccndi aif 
lia-rc-des tranfmitrarur . 

Huicrationi rcfpondctur, quod in pupillari fub- 
flitutionc vnita cum iurc accrcfccndi (pccialccft, 
qiiodiusaccrcfccndiin lixrcditatc pairis &filijpu- 
pilli locum habcar, vt probatur in d.l. qui patri. & ha> 
rcditas patris diucr fa cft ab h.Trcdirarc piipilli, vt pro- 
Katur in f igitur, Inftirut.dcpupil.fub(tir. & in l.li fi- 
lius , qui patri . ffidc vulg.& pupiL fubftiruf. & lamcn • 
iusaccrclcendi locum habct. & fi vis quod locum ha- 
bear, quando pupillus hxrcditatcm patcrnam adi- 
iiit,multomagislocumhabcbit, ficam rcpudiauir, 
cum rcgularitcr ius accrelccndi locum habcat in por 
tione nondum acquifita . I.prima. f interdum . fl. d« 
vfufrudlu accrcfccn. 

Sccund6 & vltimo moucntur: qniafiin cafud.L 
qui patri, pupillus non adiuiJlct h.Trcditatcm pa- 
tcrnam, iftalurcdirasclfct diucrla , (cilicet pars h.-e- 
rcdiratis, in qua pnpillus fiiit hxres inftitutus , & bo- 
na iplins pupilli : ideo ius accrefcendi conccrncrec 
parrcm , in qua pupillus fuit hircj inftinitus , & ius 
lubfiitutionis alia bonapupilh' conccrncret, non au- 
tcni ilJam partcm in qua fuit hrrcs inftirutus, quod 
cft contrad.rcxtuin,quipalri,dum didt cam con- 
lungi patcrn* luTrcditati. 

Hnic utioni cgo rerjwndco dcdarando tcxnin» 
ixindLquipatri.tFihusinllitutuspropattcinharro» 
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dirare patri^,^ [>to alii panc inlhtucus alrcr filiits im 
pubes, &aclemura fcaccrpupillariccriublhtutus, il 
puptUus inoriatur poliquam etus fi-ater parccrt] lixto 
ditacis paccrn^aiiiuit , ihiftus rrarercogiturjvdit iio- 
lit,cx vi pupillacis lublbtutionispuj)ilJi lixrcdiutcin 
caperc.& racio cl\, quia adcundo hzrcdicatem patris 
fc obligauit ad redpicndain li.Trcditacem pupiili, c»i 
cohxrcsadcundup.irccm iuain iurcquaiiconcradlus 
rcobligetadomncm defun^ volunurem . $.hxre94 
In(lit.dcoblt£;at.quxc\-quan coiitrotihi. vndc cum 
dcfundi vultincasraerit,vtlucrcs luus lit ctiam has 
xes pupillo: idco fratcr cum .-idiucrit prtem iiiain 
hxrcditacis , obltgatm c(i ctiam pupilh hxraiiratcin 
capcre . Si hoc cH quod voluit diccto textus in d.l.qui 
pAtri. in ilUs verbts, nam qui ixcceiexcicit, pupdio 
quoquc hxrcs nccdlario crir . ncccfliias enim idadl 
propccrprxarabulamadKioncin, cunidic^ nccclG-^ 
tas non li t.prout confidcracur in l.icd il plurc$.$.quos 
pollum . tl.dc Tulg.& pupiL Hzccondul lo proccdic , 
ctH lubllitutus antc-quam pupillusraoiiatur , cum 
tunc h^rcdes fubftiruri a.l adctindam diitti pupdli hf 
rcditatcm co^ntuc. & racio cil , quia Tti nrrcs fub- 
fticucus li viueret imiicus cx vtpiipillaris rubflicutio* 
nis cam pupilli h.vrcditatcm cajwrci; (ic & ciiu hxro* 
des, cum obligatio hxrcihs fubHiruii ad luos h.Trc 
des rranfcac. (.penul. Inflic. dciniitil. Ihpulac. Si hoc 
fignificanr verM tcxtus in <il qui pitri,in lUis vcrbis : 
Nam li ipfum inuicuni obligat, &c. iSi:quandoadcuc 
eam pupitli hxredirarem ■ tunceani eum hxrcdttate 
paccrna coniungunt. raci o cil , quia cum h.rrcditas 
pacris fic pencs hxrodes fubflicuci , capicndo h.t:rcdi- 
taccrapupillifaciunc vnum patrimonium, cum vna 
hxccdicas cuinaltera pcrdictioshxrcdcs vniacur. ifta 
iran fmidlo i n hxrcdc:, lu bllicu ci , elt concca rcgubm 
pupillans fubllirurionis, quia fpcs pupiliaris ful)llitu« 
rionisnontranfmicticurad J>a:rcclcs.l.qui habeb.it. 
irdevulg.&:pupil.<S«: iusaccrclcendi, quodlocumha- 
bet intcriploscohxrcdcs, quod incalu illo miliccc, 
edconirarcgulas iuris accrclcendi , cum in diucrlls 
h.rrcdicatibus , &poil ius acquillcum non habeat iq- 
cum lus accrcfcendi,&alccri qu^m defun<ilo mcdiaA 
teiurcaccrcfcendi non fucccdacur . tamcn cum fub* 
Aitucio vnica Itc 4 principio cum iucc accrelcendif 
nam indubicati iuris cft quod inter coh.Trcdcs dt lo- 
cus iuri accrclccndi, idco di^afubdicucio alliimic nl 
turainiurisaccrelccn<li,&nonius accrefcendi allii» 
mic naturamlubllicutionis. &ratiodl,quia pupilla- 
ris fublhtucio proptcr mortcm fublHtuci cxiingui- 
tur & remanetcaduca,& ideo non poteft in ius accrc- 
{ccndiinllncrc&ipli iuri accrelcendi virtutcmfuam 
communicarc: nam vti pai^um nuduin appolituia 
incontincnti iuxta contraClum conditionalc non vo- 
ftitur cohxrcntia ipllus contr.-icl;us, quia antc adiicn- 
CUtn conchtionis non dicitur in cllcprodudtum, idco 
non poted prxHarc alccri fbmennun . quod ipfe non 
habcr,argura.!.ncmo.ffidcre5». iur. itafubftitutiopu- 
pillavis, qux ob raortcm ful>ftituti cxcinda fuit, & 
effcifla c-iduca, cura amphus non Hc, non pocell in iu- 
re accrclccndt iniluere , & viccucem quam non habec 
communicarc iurcaccrefcendi . Scd ius .iccrdccndi , 
quod i prindpio efc inelle dcduiflura, bene poicll 
iotiuete in fub^Ututioncm & dus naturam cutn ca 
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corainunicarc,& ci prxllarc fomcntnm, \tdicVa (ub- 
flicutio Itt ad h.Trcdcs tr.infmttlibjhs , licut ipfuin ius 
accrcfccndi , quod ex fe iianc vircutem habcc.iJiex 
plunbus. ITI dcfuis&lcgit.hxreci &hoc difponitur 
vcl fauorc pupdUr is lubllituiionis, nc pupillaris fub« 
ihiuiio cnanctcac, vclquia vnicum cft cclbmentum » 
Iicctipfam& tcftacoris &pupiili hxrcditatcm con- 
tincat,\t proUitur in $.igitur , InHicdcpuptLfubllic. 
ideonedecedacprop.ucc teilatus& pro parte inte- 
llatus,itatranfmittitur fpcs fubliiiutionis,licuc ius 
accrcfccndi, crum cadcm ratio lictn tranlintllionc. 
vd quia dcfiinclus adcundo hxrcdicaccm pacris fe 
obhgauic ad rccipicndam hxrcdicaccm pupilli, fed 
obhgatiotranliniditurad hxrcdcm obligati: igitur. 
haecesobligatidt<^am pupilli hxrcditatcm capcrcco 
gicuc: & propter hanc obhgationcm hxrcditas pu- 
piliiconiungicurcumh.Trcdicatc patcrna, licutpor- 
tio accrclccns alccri porcioniconiungitur . & hoc vo< 
luitinfinaiibus verbis dicere tcxtus ind.Lquipatri. 
fcdi%omncsracioncsloaim habcnt, liuchxrcchta* 
pcr pupillum adica fucrit, liuc rcpudiata: naro m 
vtroque calu i principio cum inter eos cohxrcdcs 
cllct locus iuri accrckcndi, ipfum iuscommunica<* 
uitnaruram&virtuccm craliniirionis pupillari lub- 
ftitutioni , & in vtroque calu pupillaris fublticutionis 
fauormilitat,&vnitas ccHamcnti, &virtus obliga- 
tionis, adquamcohxrcsadcundopartcin fuamha> 
rcditatisli; adllnnxit, & in vtroque cafu hxrcditas 
pupilli cum hxreditate paterna coniungttur , cuin 
vnicum parrimonium emciatur , & vna hxrcditas 
cumaltcra vniaiur. ergoin vtroque ca(u difpofttio 
di«!lx legislocurahabicc.&hinccllqu6d didalexfir 
ncdiftinclionegcncralicerloquicur, &ideo genera- 
hcereftincclligcnda . I.dc prccio . H'. dcpublicin rcm 
a<thone. &ltinccftquod vtiin prindpio lcgisluril- 
conlultusgcncralitcrloquitur, ttaetiam gcncraliter 
loquitur inextcnfione: &ideo vtipriiicipiumchcte 
lcgis in perfonara fubftituci iocum habet & intciU- 
gicur eciara li pat ris hireditas lit repudiata , quia pu- 

Siillomorienccinpupillari xrace, poccrit fubftitutus 
iicccderevtibi Bart.dicit, &omncsScribentcs faten 
tur : ita etiam diccndum cft in vcrlic. quod eriam lic 
redpicndum cft , & lic in cxtcnlioncm ad principium 
lcgis , tum propter rclaciuumquod, cuius nacuracll 
refcrrcantcccdcns cum oranibus qualiratibtis fuis. 
Li filio. $.teftafor . If.dc alimcn.& citiar. Icg. & Bartan 
Lprima.ff.lifamilia^irtumfccillcdica. tumquiaota 
nisqualitas,quxfuitpolita inprimocafu, ccnfctur 
rcpctita in fequenti , argum. I.inter focenim . $. cum 
iatcr.rtidcpadt.doral.Exhacigiturdcclarationcpatcc 
noncllcvcrumhancopiiiioncm cotrariara dlchuic 
tcxtui , &iic fundaincntura non cft vcrum. & exhoc 
difcurfu cgoconcurrocumcontrariaopinionc, qu» 
cftquoddicla lcx locum habcac ctiain fi perpupil- 
ium hxreditas repudiara fucrir, quam opinionem ce^ 
r en 1 1 moU, Pau.dc Caftro, Roinan.& Alcx. in <il.qui 
patri, Pau.dcCaftro inLquidam dogio. C dciure 
delibcran.&eftcommunis opinio,prout atteftatur 
CrotusinciLrcconiundli, in C0L40. 
1 3 Tcrti6quxro,tanhabcatlocumdJ.qiiiparri, in 
taciia pupilUri,quxcontinctur(iibcxprclIa vidgari } 
InhocqoElito du« funcprincipalcs l^odorumopi- 

moncs: 
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liiones: &.'primacfl quod non lubcat locum , &:lic 
tjuod ius tadtxpiipillirisaii hiraics non tranlinit- 
Utur.quam opinioncni tcnct Arcr. ind.l.quipatri, 
<^ui nioijcriir pcr notara pcr Bartolum in Litcm quod 
&abinu5.H'.iic iixrccLtolbtucn. vbi vulr,qubd taciu vo 
lunusrcQarorisnon opcraturidcmad induccndum 
iusaccrcfccndi.quod opcratur cKprclIa dus volun- 
tas. Huicconltdcracioni rcfpondcrur, qubdcumin 
iftarubiliturionepupillart racica adtit ius etiam a&i 
crcfccndi, i ca tranfiui tti lur i tis cx taci u tcdatoris vo- 
Juntacc,vci cx cxprclla, vt probatur pcr glollam coai- 
munitcr approbaraminl.j. Cdchis, quiantcapen^ 
tabuLvbi habctur, qubdbcncficiwm rranfininionis» 
dcquuibi, qucxiha-rcdi inftirucoabaiccndcntccom 
pccit,habet locum in illo, qui ab inccAato afccndcnti 
liicccdit.qui nu cx cxprclla, fcdcxraaucciiatoris vo- 
luntatc lucccdcrc dicitur. l.conticiu ntuc , in priac. 8c 
l.riquis cum nulhim.lf.dciurccodiciL 

Sccundb &: vltimb nwuctur argumcn to l.fcruum 
iili) $.Hn.fLdclc}rar.;.cum licinduccndo.£x lcgacoin 
fpcdc purc & limplicitcr fac^o rcgubnrer rrannt lla« 
timdominiumipltjiurc, &com|>ctir rci vcndicacio. 
liiTitio. ri.dcfurr.l.titibi homo.S.cumfcruus. ff.de 
lcgar.j. &L).C.commun.dclcgar. modb lir,in d.fi.tia. 
probatur , quod hxc conclulio non proccdii in lcga- 
totacito, cuminlcgato racico domitiiiim iplo iure 
jnon tranfcat,vt ibi probatur . e% qua reapparct qtiod 
<I 1 1 pol 1 1 u m i n cxprclla vulu nra te q uo ad t ran fm i iTio- 
ncm non habct locum tn tacita: igitur argumenro hu 
iuslcgis diccndum cll quod dilpolitum in ezprclla 
pupillari, quo adtranfinidioncm locum nonhabcc 
in lacita pupillari. Huic rationi fcu indudioni rctpo. 
dctur, qubd allumptum eli falfum , vc patct per glof- 
fam in l.j. Cdc his, qui antcapcrt.tabul. prout lupra 
(iixi . Ncc obnat mdud^io fadb per d.$. tin.qtiia vti ip- 
Ibiurcdominium rraniit in Icgarariumcxprct^vo- 
catum^itactiatninlcgatotacicc fatflo, protit ind.$. 
6n.Arct.tcnct, qucm lcquiturRutn.inl.j.tf. ddciiar.j. 
pcrrcx. inlli fundum fubcondiiionc. Sf.qui ftindum. 
fi.dc lcg.j. & tcx. in d.$. fin. loijuitur in tidcicommillb 
& non in Irgaco . & racio cft , quia difpolitio qua* fo* 
lum prourni r cx taci ta voluntacc przrcr & vltra lignt 
ficarioncm vcrborum, niiquam dicitnr cllclcgacum , 
fcd tidcicommillum, vc probacur in I.milcs , in princ. 
ff.dc lcg.i. in LCaius.l^.dcIcg.i.in l.vxorcm.$.^licit^ 
(imo. tf!dclcg.^& inLPautoCalim.icho. tLdcIcg.}. 
& idco ibi cum tcruicus \ix non lir cxprcfsc conllitu- 
la.fcd vcniar cx tacita tcffacons voluntatc, prxrer 
&vltra licnifitationcm vcrborum, dcbctur cx vi fi- 
dcicommilTi,& non cx Ic»aro.& idco non cll mi- 
rum,(iin ditla taciu dilpotitionc dominmm ipfb 
iurenon tranlit. 

Cum fupradit!^ opinio nulU nirarur rationc, cui 
commodcrclpondcri non poffit: idco altcra cftopi- 
niofupcrioricontraria, fcilicct quoi-I diclalcx , qui 
patri , loctim liabcatcciam in cacica pupillari, quam 
opinioncm tcncntibilmola, Rom.& Alcx.& Crotus 
in L rc coniuncU . tf. dclcg. j . colum.40. qui Dotflorcs 
moucnturluc rationc. 

Tcxtus ind.l.qui patri, indiftintSe & gcncraliter 
loquitiirdeltibriitutoimpiibcridato, crgo iiidiftin- 
&c & gcncralicer diilas ccxtus iutclligcadus cll dc 



rrentacinqui; 

quocunquc fubftituto, liuccrprcfs^, fcu tacitc, .irq.f. 
dc prctio. ti .d c pu bliciana i n rcin actionc. & I. t;cti e 
raliter.lLdc Icg.prjsllon. Continnatur h.Tcindudiioj 
qiiia tacin & cxprcni cadcm cft jwtentia. I.cumqiiid» 
ftdtrcb. crciL ti ccrr. pcuc. & I.cciiicum . ff. dc vcrh, 
obligac. ergoquod tla^utuin edin expiefla vulgari^ 
habcbitctiam locum in tacira. quod lato magispro» 
ccdir,cuinratio dida- lcgis vti locum habct in cxpreC 
£tcupillari, itaetiamlocum libi vendicatinracicapa 
piUari, vtpatccexconlidcraiionc pcr mc fa^ in re* 
ipontionc fecundi fundamcci fupcrioris lccundi qu^ 
nti : ideo eadcm Hifpotitio in vtroquc locum habcre 
debet, argum.LiiTitio. (Ldcvcrb.obligar. & Lillud. 
fLadlcg.AquiL &pcrpra:di^iacgocum hac fcainda 
opinioncconcurro, quoriccundum Romanum dccla 
racurnon haberc locum,quando marcr ctl in me< 
dio , quia lunctacicapupilfarisconccncafubcxprctTa 
vulgari, contracam non habcr cticdum .Lprccibus. 
Cdc imptibcr. & alijs fubliituc.& Ltin. fccundum 
communcm intcIlcCtum . Cdc inlluut.& lubllitur, 
Iflbcondit.fai^ 
14 Quartb quxro,t.in d.Lqui patri, locum habcat 
cfi^ani lipupilliis, cuiiucrat faCiapupillaris lubllitu- 
tio, fueritcxlia-rcdatus. Inhocqua-titoPau. dcCa- 
ftro in I. quidam clogio, in colum.j. in vcrlic.lcd li di- 
carur. C.dciurc dt-Itbcran. &in d.Lqui patri,&ibt 
ImoIa.&Roinan.tcncntquodlic: vcrum Alcx.ind.L 
qui pairi , & ibianiccum Angc.& Crotus in Lrccon- 
iuncti.trdclcgat.3.colum.42. &GoflVcdus in d.l.qui 

fatri,numcro 1 1 1. tcnent didUm lcgcm non habcro 
ocum , quandopupillaristubflitutiofa<%icflcxh«. 
rcdato. & moucntur primb, quia quando pupillus cft 
exhxrcdaius ,nullo modopotefl iradaiidc iurc ac- 
crcfccndi.cum pupillus ncc habitu, ncc adlu aliquam 
partcm habeat.& cum in hoccafu fubfliiutio non 
litcumiurcaccrclccndivnica, idco ad hxrcdcsnoit 
traiifmittitur,quiaiusfubthrutionis, quod non efi 
cumiurcaccrelcendi vnitum, non tr.infmittittir ad 
lurrcdcs fubftituti.I.cx pluribus . If.dc fuis & lcgir. hae- 
rcd. Sccundb moucntur.in d.l.qui patri,impubcs in- 
ftttutustcimmifcuitpatcrnxh^rcditati, quapropter 
non poccft ficri fcparatiopcr fubfticutum, imbopor- 
tctqubdcxquoadiuit liibftitiitus portioncm, inqiia 
inftitutus cfi,quod etiamablquc noua aditionc tic 
hxrcs pupilli cx piipillari fubftirutione: &idcoii fub- 
ftirntiisviuoinltituto moriatur, rr.infmittitiusfub- 
fticutionis ad harcdcs,& inuiti coguntur vnirc hxrc- 
dicatem pupilli cum paccrna harrcdicatc: ex quo texra 
apparcrquod inftituim & pupillo fubfticutus, non 
potcft pupillih.Trcditatcmpr.ttcrmittcrc: crgoicon 
trariofenfu, quandoinftirutus&pupillofubftitutus 
hxrediratem pupilli pr.TtermitteTC potcil, tunc fccus 
eft, &ficius{ubftitutionisad hxrcdcsfiibtbmti non 
tranfmittitur , quia ccflat ratio qux cft, qubd vti fub- 
ftitutus non potcft pra?termittcre pupilli h.Trcdita- 
tcm, ita ncquc etiam cius hxtcs: ergo ccllanrc hacra- 
tione,cclIittdidx lcgis difpofitio. Sedtic cft qubd 
quando tiliocxh.rrcdato ctlct datus pupillaris fub- 
iTitutus,Tiiiusinftitutus,iuncTitiusaditapafrishe- 
reditate poftct impubcris exhxrcdaci hxrcditatem 
pr.Tfcrmittcre, vt probabicur: ergo cum in hoc ca^ 
lu cctlci ratio didx lcgii , qui pati i , miruro non dl fi 
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riusdifpontio ct cclTar: ptobatur minor hac rationc. 

Tcftatorpotcft fibi faccrc tcftamcntum.clloquod 
pupillonon faciat, licct ccontra non poflic filjofa- 
cere , fi iibi itftamcntum non faciat. 1. lccunda.$. 
prius. ff. dcvulg. & pupill. lubftitut- crgo rcpudiata 
pupillari hiTrcilitatc vaJct nihilominus p.igani tclla- 
mcntum. ii>iturcx pagani tcllamcnto valcntc, cdo 
<IU(mI pupillarcnon valcat, poicritadiriharrcditas, 
licct pupilLiris rqnidictur.ficut ccontra,fi teftator 
iit milcs.potcft adiri hircditas cx pupiliari,cfto quod 
rcpudictur hTrcditas patcrna, quiarcpudiata patcr. 
na, nihilominusvalct pupillatc icftamcntum ainili- 
tcfaClum, quia milcs potcft filio faccrc tcftamcn- 
tum, cftoquodfibi nonfccerit, vtifcccnt fi bi, fcd 
faa fucrit hircditas rcpiuiiaca. I. fccunda. $. quil- 
quis auccm. ff.de vulga.&Lmilcsiia.$. finali. ff.de 
iniiitari teftamenro. 

In hac fccunda rationc cgo nonfacio vim, cum 
tcncam non pollc inftitutum & pupilio exhxrcda- 
to fubfUtutumadire |utcrnam h.-crcdit3tem, &pu- 

Cilli h.Trcdiiatempra-tcrniirtcrc. quTConciuhopro- 
atutcx rcfponlionc, quam luprafcci in lccuiidofun 
cbmcnto fccundi quxliti, vbi vidcrc poteris . 
I j Q^inti quxro , f An dicH lcx , qui patri , locum 
habcac quando fubftituius pupillaritcr fucric in re 
ccru infticutiu? Et pro rcfulutionc huius quxfiti duo 
{lintcx mcnte Do^orumcotilidcrandi caius. 

Primusquorum cft, quandoliibftitucuspupillari- 
ter fucrit in recertainftitutus, & pupillus in vniucr- 
Ib parrimonioinftitucus. 

Sccundus clt, quando pupiilus , cui pupilbris fub- 
Aicucio fadta fliit , fuit in reccrta i nftitutus , & in ro- 
liquo inlbtutus fuit illc , qui fiiit pupillariter pu. 
pillofubfticucus. 

Inprimocafu omilla di(j>utacionc,concIudasius 
fubftitutionisadhxrcdcsnon tranlmitti. quamcon- 
clufioncm tcncnt Angc. Imula,& Alexaad.in dicfbi 
Lquipacri, &:ibi PaulusdcCaftro.&moucnturpri- 
ino, quianifteinftitutusin rc ccrta S< pupillo lub- 
ftitutus viuerct, noncogcrctur pupiiU hxreditatem 
adire , fed agnofccre.i.quidam dogio. C.dciurcdcli- 
beran. crgo fi inftitucus in rcccrta inuicus non cogi- 
tur pnpiih hxrcdicatem adirc,fequiturqu6d ius Cab- 
{litutionis ad lixrcdcs non tranfmittit, cum cellcc hu 
itis icgis ratio . 

Socundo moucntur. Aditio Iixreditatiscft illa, 
quxfubftitutumobligacad accipiendam puptlii ha> 
rcdicaccin, vcindidhl.qui pacri, probacur: lcdinfti- 
tutusinrcccrcanon dicicuradirc, quia non eft ha> 
res, fcdioco Icgatarij habctur.I.quoticns.C. dchx- 
rcd- inftitucn. crgo cum ipfum inftitutum in rcccrta 
non obligcc acccptio fux prtit, fequitur qu6d ius 
fubflitutionis ad hxrcdcs non tranfmittat. 

Hxc concliifio proccdit, quando inftitutus in re 
ccrr^ habet cohxrcdcm, quiadiuic : nam tunc cum 
non dicatur propric hxrcs, &in eo locum nonha- 
bcacrariodicixlcgis, quipatri, mirura non cftfi ius 
fubditutionis non rrafmiccicur : fccus vcr6, quan- 
do inrtitutus nuUum hat>ct cohxrcdcm : vd (i ha- 
bct, hxrcditatcm rcpudiauit : nam tunccum pcrin- 
dcfitac/iia vniucrfumcUec ioilitutus.Lprima.f.n 



cx fundo. ff! dc hxrcd.inftituen. ius fubftitutionis 
tfanfinittit,cumratiodidxlcgis in lioccafu locum 
lial>cat , prout tcnct Aicxand jn dida l.qui patri , nu- 
mcro lo.in fine. 

In fccundo cafu fimiliccr omilTa difputacione « 
concludas in hoccafu diftam icgcm locum habcrc, 
itain ca lcgc tcncnt Imob, Raphacl,Paulusdc Ca- 
liro , & Alcxand. qui moucntur hac confidcratio- 
nc. In iiac lege,quipatri,ius fubftitutionis adhx- 
redcs tranfrairtitur ca rarionc , quia h.trcs adcun- 
do fc obiigauit ad dcfundi voluniatcm , St idco 
pupiili hxrcditatcin cogitur coniungcre cum hz- 
rcditate patcrna , qux obligatio ad hxrcdcs tran- 
fit, vtptct in illisvcrbis, Nam &: ipfum, &:c.qux 
ratiolocum habct ctiainin cafu noltro,quia hxres 
infticutus & fubftitucus adiuic hxredicaccm : crgo 
ex ifta aditionc fc obiigauic ad dcfundli volunta- 
tcm , & proptcrca pupilU hircditatcm prxtcrmit- 
icrc non potcftrfcd cam cum hxrcditatepatcrnacon- 
iungcrc tenctur, qux obligatio virrutc iuris accrc- 
fccndiadhirci-lts tranlit. 
i6 Scxto & vltimo, alijs omidls quxro, fan dic^a 
lcxiocum liabcat, quando teftator fubftituit fufxrr- 
iiiucntcs ; Itcmquando fubftitutio fada clTctpcrii- 
lavcrba, quiiquismihi hxrcs crit? In hoc quxfiro 
circa primum caput,quando fcilicct fubftituti (unc 
fupcruiucnrcs: tuncan (iibftitutio pupillariscumiu- 
rcaccrclccndi vntta tranlcat ad hxredcs prxdcfun- 
Oi (ubftituci. Bald.in didla L quidam dogio , fub 
numcro vigefiraofccundo.C.de iure delitieran. tc- 
nctquud non.&moucmr caratione,quia iftavcr- 
ba iubcnt taciram conditioncm , fi fupcruixcrit : 
Vndc fi non (upcruixit , non cft fiibftitutus, & fic 
non tranfmittit , Si ad propofirum huius conclu- 
fionis ^cit tcxtus in Lfi paccr fihum. fr.dc vuiga- 
ri&pupiilon. 

Contrariam opinionem tcncnt Roman. & Alc- 
x.ind. in didaLqui patri. loan. Crotus inLrc con- 
iundti, columnaquadragefima, vcrficulo, fccundo 
fAlit. iTIdelcgat.tcrtio. &:ibiPau.deCaftro,colum- 
na finali , vcrliculo , in glod finali . qui mouencur 
hac racionc. 

ExprclTio eius, quod tacicc incft, nuUum opcra- 
tur ellcctum . 1. tertia . (T. de lega^ priino. fcd qiun- 
do fubftituuntur impuberi iu|H:ruiucntcs , cxprd^ 
fio huius nominis.fupcruiucntcs.tacitc incft, vi pro- 
babitur : ergo eius exprenio nullum opcratur effb- 
<5um, &pcrindecft.-icficxprcfrio fa<Sa non fuillct. 
Probatur minor . Quia quando tdbtor fimplici- 
tcr (ubftituit filio fuo impubcri aliquas pcrlonas > 
illx itadenuimadmittuntur ad bona pupilli, fi fuc- 
rintfiipcrfticcs pupillo morienti, &non aliter, ncc 
Ipcm pupillaris ("uDftituiionis ad (iioshxrcdcs tranf^ 
mittunt. I.ex pluribus. ft.de fuis & legit. h.TrciL cr- 
go quando tdlator fubfticuit fupcrilitcs , cxpriinic 
quod lacitcincft. 

Huic r.itioni refpondeo,qii(>dcxprcfTioeiusquod 
lacite ineft, nulium opcratur cfl'c<^him, quando fit 
co moilo cxprclTio, quo tacitc ineft : (cd fi alio modo 
cxprcflio fiat,tunc (ecus cft, vt Doi^lorcs tradunt com 
miinitcr indidaLtcrcia.lcdincaiu noftro cxpreiTio 
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noncorooiio quo racitc incft , fcilalio modo fit, vt 
dcducani : crgo niirum non cft ll dicia cxjucfllo cffc- 
flum operauir. Probaturminorpropofitiohaccon- 
fidcratione ; lubftitutio pupilbris fit (iib ca condi» 
tionc, li hxrcs crit & in piipillari artatc dcccllctit, 
idcft rcl "pethi pupiliicuifitfubflitutio, adhibcfunU 
la conduio: lcd rcfpcdlu lubdiruri vcl lubilituitur 
nominc proprio, vtputaTitius, vcl fubftituiturfub 
alijs dcmonilra:ionibus, viputa lupcrftcs, fupcrui- 
ucns, & quifijuis mihi harrcs cric, lcriptiis vd alijs 
vcrbis , pcr qua: maqis in vna dcmonftrationc cjuini 
inaliadcmoniiratur limitata tcllatorisdifpoiuio, \t 
cxcmpli pjatia, qiiandolubKituitar Titiiisiy; iJc no« 
minrnroprio, tuncindubiovidctur voluillcid qiiod 
lexdiiponit, quiaomnisqui tcAaturividcturconfcn- 
tircquodlcx habcatlocum in (uotcilamcnto, narr, 
in l.h.rrcdcs mci . f . cum ita.£ad Trcbcl. njli manife- 
ftillimc dc contraria tcHatoris voluntatc apparcar, 
ar^umcn. I.qiii filium . $. Impcrator. if. ad Trcbcll. &: 
l.quottcs.$.li duo, in fine, coniundia l.in tcriamcnco, 
fl"deIixred.inftitucn.idco quando nomine proprio 
fublHiuitur , tunc non apparct manifcftillimc, an tc- 
Hacor volucrit fubflitutioncm tranlmittcrc ai{ hx- 
rcdesfub.^ituti.propterea tranrmittitur, quia prac- 
fumiturteftatorcm voluiiIcqu6dk'xin liio tclbmen 
to locum habcat: quod fccus cd, quando fuperui- 
licntes vcl fupcrllitcs fubdituit, nam tuncapparec 
m.mifcftillimc dc contraria tcftatoris volunratc, cuni 
pcrdiifta vcrba dcmonllrctur limitata tcftatoris di« 
ipolit io:& idco cum (imus in claris, non cll opiis con- 
icdltiris , & (ic non cft vcriim qiiod fiat cxprdlio cius 
quodiacitcincd.&pcr hanc rcfponlioncm non di- 
lcedendumvidctur.nb opinionc B.ildi^quam fcqui- 
turctiam Alcxan.ind.I.quipatri, numcro t 14, 
vbidicithanccandcmopinioncm Romanum cciam 
tcncrc. Sz pcr hanc confidcrationcm proccdic limi- 
tationaldiinaliocalu, quandofcilicct dii5^umfuit, 
quilquis mihi iu'rcs crit lcrip(us,nam tunc iion com- 
prchcnditur hxres . & racio cll,quia inllitutus & fub- 
lh'tutusdiciturfcriptus.Lprima.ff]dchis,quxin tclh 
dclcnt. & proptcrca non comprchcnditur cius lix- 
res,cum nonrcpcriatur lcriptus, quamuis iixcopi- 
nio Baldi appaicns Wdcatur, & quandoque vt dum 
fcnbcbam lianc tcnucrim opinioncm: tamcnrcvo 
ra opinio Romani cft vcrior, prout conlijlcndo to- 
nui& ita dccifum fuit pcr lacrum Conlilium Nca- 
politanum, quodconlihum cft infcrtum intcrcom- 
niuncs opinioncs Francifci Viuij.in opi.S45.in lib x. 
fed an proccdat , qtiando limpliciter dictum fuit, 
quilquismihih.t;rcscrit,tunccft controuerfi iuris: 
nam l^al.in d.l quidaradogio, ccnctquoilfic, &mo- 
uctur hac rationc. 

Hxc vcrba, quifquis miiii hxrcs cric,rcferuncur 
adfcripcostantum, &non.idcos,qtiibus iixrcditas 
acquiriturmcdiantibuslcriptis. l.cum filio, &:l.qui 
ltbcris.$.Iixcvcrbx ffdcvul^.&pupill. fcdhxrcshx- 
rcdis non repcritur in rellamcnto (cripcus hxres : cr- 
go diifla vcrba ad hxrcdcs non rcfcnincur , fcd ad in- 
iiicucum & (ubftiiucum cantum,qui (cripti dicun- 
tur.l.j.tf dchis,qux in ccftam.dclen. 

Huicracionirc(pondctur,qii6ddidla vctba rcfi;- 
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runcurad fcripcos hxrnlcs canrum, qaando lonni* 
murcxmcroiurcfubfticucionis: & (ic quando lulv 
Aicucio non cll cum iurc accrcfcendi vnita, & icapro* 
ccdicccx.indida i.cum filio.&indi(^o$.hxcvc-rba. 
fctlquandolubftitutio vnitacll cum iure accrci' cn- 
di, tuncrccuscft:qHiarcfcruntur dida vcrbactiatn 
ad iixrcdcs h.rrcdis (cu fubftituci , quia (ubfticuiia 
propccrconiundioncm iurisaccreiLcndi liabcc vim 
tranfmilTionis adhxrcdcs cciam li pcndcnce condi- 
tionc (ubfticucus pra-moriatur , vt ind.l. qui patri, 
probacur, &tcfcacorpra*fumicur vchiillclc^isdifpo- 
utioncminfuo ccftamcnco& incius di(policionclo- 
cum habcre , Bar c. in I.hxrcdcs mci . $. cum ita . (T ad 
Trebcil. &propccrcadida vcrba rcfcruntur ad iia> 
rcdcs fubfticuci, cuin proptcr ius accrcfccndi cum 
fubfticutionevnirum, cranliniccacur, eciam hcondi- 
tioncpendcnccfubfticucusprxmoriacur.fubftitutio- 
nisiusad Iixrcdcs cx legis dilpofitionc, quani tefta- 
tor voluillcprxfumicur iocum liabcrcin (ua vlcima 
difpolicionc.&ficnon cft vcrum,quud iILi verba, 
quilquismilii h.rres crir, rcfcranrur in cafu noftro 
loium ad h.rrcdcm in icftamento fcripcum , cum vi- 
gorciurisaccrcdendi vniticumfubfticucionc cxcau- 
latranfmiftionis refcrancur ctiam ad hxrcdemfub- 
ftiruci, &propterca contra Baldi opinioncra tcncnt 
Alcxand.numcro i 5. Roman. cclumna quarca, & 
Pau.dcCaftro, coiumnafinali,in iliChiLqui patri, 
& Crocus in repccic.Lrc coniunct^i. ft!dc lcgac.ccr- 
tio , cum quibus ego pcr fupradiclam rcipon(io- 
ncm concurro. 

Diclum fiiic fupra, quod fubfticucio vnicacum iu- 
re accrclccndi cranlmiccituratlhxtcdcs uiam fifub- 
fticutus prxdcccllcric.quxcondufio proccdic infi- 
dcicomnullaria, in pupillari & cxcmpiari fubfticu- 
17 tione, proucconciulum fuic: leddubitatur, ton vci 
proccdicin fidcicommi(Iaria, pupillan, & cxcmpla- 
ri , ita cciam proccdac in fubfticudonc vulgari > in 
quanonficcranfmilfio, fi moriatur (ubfticunK pen- 
dcncc condicionc.Lfiexpiuribus.fF. dc fuis &lcgit; 
hrrcd.quamuisccanfminio fiac, quando adcft con- 
icduraca ccftacoris mcns ? Ruin. in confilio t j6. vo- 
lumineiccundo. 

In hacconclulioncglof fin. ind.Lqui patri,tencc 
qtiod in vulgari fubliicucionc cum iure accrclccn- 
divnitanonfiacadh.T:rcdcs tranfmifliotquara glol- 
lim (cquuncur ibi Salyccr. Ange. Imola, Arcc.Cu- 
man.& Alcxand. Iiald.indic>al.quidamciogio , fub 
numcro 1 S.in vcrficuio, & hxc vera . C. dc lurc dcii- 
bcran.& hxc cft communis opinio, qui probaruc 
pertcx.in Lcocies.ftldcacquircn.hcrcdit. &pcrccx. 
ind.l.ficxpluribus. 

His lcgibus Paulus dc Caftro, qiii in clLcocics , St 
in l.(t-d li plurcs. fl!dc vulg. &pupilL conrrariam opi- 
nioncm tcnct, refpondct, qucjcl ioquunturquando 
adcranc (iipccftites alij liilttlitnti : & ita (ccundum 
cum dichr icgcs (unt intdligcndx , cum quaiido non 
funt (u})erftites alij fubfticuti , fcu in cHcc>u non fuc- 
nintitcftatorcaiij confublbituti dati, tnnc ius Uib- 
Aitutionis vnicxcnimiurc accrcfccndi cronfmiccicur 
ad h.rrcdcs.Lqui cxdu.abus.ft! dc .-u:quircn.hcrciL 

lixc tcfponlioPauii dc Cafho aDuilioribus com- 

munitcr 
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«innuCTreprobatur.nam (i.l.totics, vidotur in tcrmi- 
nis, &:intcllc.5lus Paulidc Caftro ad di^lam lcgcm 
«11 diuinatiuns . ncc obftat d.Lqui c.t duabu$,c]uia lo- 

J[Uiiuriniurcinllitutionis' conditionalis, inquoca- 
ufucccdituriurc accrcfa-ndi & non iurc fubftitu- 
tionis: nam ibi habct locum ius acacfcendi lccun- 
dum rcgubs iurisi&nondeiurcfpcciali, ^idco ii*- 
bctlocunidii^umius, &nonius tranfmiflionis vir- 
tutcfublbtutionis, quod ius rranfmidioniseftdciu- 
rcfpccialiconrrarcgiilismris: nam ius fpccialcceC- 
iar.vbiius commnnc locum habcrcpotcft. idcocum 
ibtius acadccndi de iure communi locum habcrc 
poiTir.ccdac ius cranfmiflionit virtutclubftituiionit» 
quod cft de iurc (pcdali . 

r Egonondifccaoablucopinionccommuni eara- 
tioncquiaiocum lubct lccundum regulas iuris com 
munis ius accrefcendi , quod ad hxrcdcs tranfmitti- 
tar.d.Lllcxpluribus,&idco non miUtat iustranf^ 
inifnonis tn iurcdcs, cum illud fit dc iurc fpeciali 
contra rcgulas iuris introduftum : nam .luxiiimn or- 
<linariumiuris,facitcci1arcexrraordinarium, BartJn 
Lin prouinciali.Cdenoui opcr.nuncia. 

In hac matcria tranfraiflionis fubftirutionis ad hx 
1 8 rcdcs , nc crrcs , nota , t quod proccdit quando non 
adfuntalijfubftituti: &non quando tcftator piurcs 
rubftitutosfecilFct, &aliquiipforum tcmporcaduen 
tuscondirionisfupcrfticcscllcnt: nam tunc didtifu- 
pcriliccsfubftitutiadmittuntur, &non hircdcsaltc- 
r ius pridefiindii fubftituti . ita tencnt glof Bart. Pau. 
dc CArtro,& ^oman-in d.l.qui patri, Bart.in I.recon- 
iun(!iti,coium. 1 2.vcriic.& hoccll vcrum. tT.dc lcga.). 
Bald.in Lquidara clogio, colura. pcnui. veriic. & hoc 
niii aiiquis. C.dc iurc dciiberan. & Iaf.inl.qui plurcs. 
ftdcvulg. &pupill.& ibi Imola & Arct. candcm tc- 
nencopinionem, c[\ix probaturlcgc&rationc. Le- 
gepcr tcx in Lqui plurcs. fTdcvulg.&pupil.fubfticur. 
rationeprobatur.namali; fubftituri veniunrdciu- 
rc communt, & habcn r ius fubftitutionis & ius accrc- 
fccndi: crgo pr.Tfernntur hrrcdi, qiii vcnit dciure 
ijjcciali , & qui non hat>et nifi vnum lus accrcfccndi , 
nam fubfticutus cxcluditconiundum,qui virtucc iu- 
ris accrc^ccndi venircpoilccLfccunda. $.liduo . fT.dc 
bonorum poflcflio. fccundum tabuL & Cic fubftitu- 
cioius aocrcfccndi crcludit, Do^torcs communitcr 
in Lrc coniundi. fF.dc Icgac ) . & potcntiora funt duo 
inra, quim vnum . Lcohzredi . $. qui difcreras . If. de 
valg.& pupiL Pratcrca hircdcs vcniunt non cx iudi- 
cibtcftatoriscxpreiIb,(cd ex tadto fundatoin Icgis 
difpoHrione: fubftituti vcro vcniunt cx cxprefta te- 
ftatorisvoluntatc, ergo iurrodibus prardcfundb fub- 
ftiruti pra:fcruncur , cum cxprclTum fadat cclTare u- 
citum.Lcumfilio.$.61io. lCdcvulg.&pupil.lubftitiic 
Vcram tu ica fimplicitcr non intclligas hanc condu- 
ljoncm,fcdcamintcliigas.vt dcdarat loannes Co 
phaliuin conlilio i (>. numcro 47. volumincprimo, 
quem vidcas. 

ip Tcrtia conicdlura eft, tquando teftator voluit 
prouidcrcconfcruationi :u;nationis, nam tunc fidci- 
commillum conditionalc rranfmitcitur ctiam quod 
pendente conditionc dcccllcnc honoratus. Dcc. in 
Conf5^74.Iaf.inconn j. volum.i.&inconf. 154. 
volum^. Ruinin confiL i j 6,ia coniU. 1 7 p. & in con» 
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fiLio i.volum.i.PariLinconfiiio j.numcro 1 8. &irt 
conlilio^ f.numcro77.volura. 5. Curt. fcn. in con- 
CtLjC. &Gracinconijlio loi.numero z.voium.a.& 
hinc cft quod quando icftaror dc dcfccndcntibus m» 
fculisloquucusfuir, quiaid fauorc agnationis con» 
feruandx dixillc cenlctiu: , lidcicommilliim condi- 
xionalcad hxredcs tranfmirticur, licctpcndcntccon- 
ditionc fidcicommillarius deccllcrir , laf in conf. j i. 
voIura.certio.Dcc.indi(flocoHfiiio ^74. loart.Anton. 
Alcxand. in conlilio 18. numcro 8. &in conliL 14^. 
numcro 7.Grac in dicioconlilio loi. Ruin. incon- 
filio ao I .volum.l'ccuiido. & Curc iun.in confilio ;}6i 
Sc ratio cft , quia vti pr.rtulit rationc agnationis con- 
Icruandz mafculos , ica ccnfctur corum lilios pnru- 
iilTc, &vtidi6bratiolocum habctin malculisfilijs, 
itacti.tmin ncpocibus: & idcovti didum fidcicom- 
milliim cuenicntcconditionccft liliorum mafculo- 
rtim, ita cis mortuis iure cranfmillionis debcc dlc 
Bcpotum, GumiUuddcbcat lubcrt pro cxprcllb, cx 
quo tcftator verilimilitcr difpofuillcc, fi de ifto intcr- 
rogatus fuiilct , vt probatur in LTitius . $.primo.tT!dc 
iibcr.& pollhum. quiain omnibuscadcm ratioagna 
tionis confcruand.r militat , ad quam tcftator haisuit 
rc/pcdhim quoad filium, idco in omnibtttcadcm di. 
Ipoliiio militarcdcbec. 

IIxc conclufio proccdir, quando vcrba & ratio re^ 
dli (crmonis patiunrur: nom cunc fir tranfmiirio& 
ciiamnontranfmirto, liquando non fic tranfmillio 
conicruacuragnatio, Ruin.inconf pj.numcro JJ.vo- 
lum. 1. Scd quando vcrba & ratio rcdh fcrmonis non 
paciuntur, runcad lurredes non fit tran(milTio,vt cra 
ditCurciuniorinconfiiio 6p. pcrrocum.qui moue- 
tur pcr doclrinam Borcoli communiccrapprobaram 
inLlin.ft!ad TrcbclL 
xo Quarcaconicchira cft,tqri ccftator in fubftitutio- 
nc notiiinallcc hxrcdcs fiibftituti , vd filios cius, iilos 
quoquc fubftitucndo: nam in hoc cafu conciudunt 
Dodlorcs lubllitutioncm non(icri caducam, (i fuiv 
ftitucusprxmoriacur. lca enim concludunt Bal.in Lft 
pater.numcro i Cdcinftituc&lubftitucSoci.fcn. 
numcro p. Sod.iun.num. j ^ . & Ripa, numcro ^ i . in 
L ha:rcdcs mci. $.cum itxu lCad Trcbcil. BaliLin confi- 
lio i66.numcro fccudo.&tcrrio, voiuminequinto. 
01drad.in conlilio i j 1. Fulgof inconfi.t ^.numcj. 
P.iu.dc Caftro, in confilio ^7 f.numcro 5. volumine 
primo. Dcc.inconlil.jj)7.&in confi.ji j. Bcrtran.in 
conli.^i.nu.j. volum.4.Soci.fcn.in conli.tfij.nume- 
ro i.lib.j. Curcfen. in confi.^fi.colum.jJcnulcRuin. 
in conli. iS.& in confl 179. volum. i.Ia(.in conC 1 j j. 
voL 1. in con li. ; 1 . voL j . & in con (1. i 4. V0L4. Brun. 
inconfi. S.coLi.&Capj'c.indeciLi i j.num.7. 

Erifti Doilores hacrationcmoucntur.tcftator po 
tcft faccrc tranfmiilibilc id. quod no cft tranfiniflibi- 
lc: lcd in cafu noftro cum potcnria concurric volii cas, 
cij in fubftonc eius hzrcdcs feufilios nominct cdbi- 
concrgo fidcicomiirum cranfmitci dcbccNcc obftat, 
licumRipadixcris qucklin cafuifto nonconftat de 
tcftacoris voIuncaic,cumdicbivcrba poflinc incciii- 
givt principalitcr ipfl- fiibfticucus, &ddndcin con- 
lcqucntiam hrrcs cius, hoccftdummodoipfc fub- 
flitu tus iubcrct fidcicumilliim.quia riidcrur conlide 
liixdo ^ cclUtur aut noiat h;rcdcm pcr diciiom:. vel: 
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*t fubdituoTitium, vcl hxrcdcra cius : aut per copu- 
lamAtVt (ublUtuo Ticium & hxrcticra ciu$.ll primo 
cafuloquimur, tuncnon habctlocum cunric{cr.iuo 
Kipa;: quuciitllio, vcl, rcquiric vtaltcrum ixdifum- 
^liszqucprincipjliicr vcriHcccur, Hcuc alierum, Sc 
non in confcqucntiam.l iiis, qui quadringcnta. 
vcrum.tf. dc icb.dub. li kcundo calu loquimur,& 
tunc idcm cft,vt probatur in 1. i.$.(i n.ff!dc verb.oblig. 

Nota quod h.Trcdcs inicllit^untur dc hxrcdjbus 
ranguinis,idclUicdc-lccndcncibus, non dccxcrancis : 
fiidcon icftacor dccedai cum hxrode extraneo.B- 
dcicommilluin conditionalc non tranrmicrir. qu« 
concluiiointclligitur liuc lublluuciislicdclanguine 
lcftacorisiliuc Ht extrancus,vt tradit BaLin conLi^^. 
volum.5. & Fulgof.in conl. 1 7.num.i. auxconclufio 
probacur in l.cx r.ido,$. fin. flr.ad Trcbcl. 

1 1 Quinca conicdura eft, fquando filij fubAicuci po> 
£ci funtin condicionc: namcunccum ccllaior vidca-» 
lurad di^os tilios atfcdioncm habtiillc, tidcicom* 
liiilfum, ctiamdcccdcntcfubdicucoanrccumcui fa« 
{li fuic fublUiucio.ad cos filios iranlmicticur. harccH 
communis concluiio, quam ccncnc I3al.in l.vnica,nu» 
mcro t o. Cde his, qut ance apcrt. tabul. Avmon in 
l.cumfilio(amiIias,numcro j {^.frdelcgac.j. FulgoC 
inconf I ^.Pci dc- Anchar.inconf^^-Cuman.incon- 
iiL I j. Soci.in conf 6.numcro 1 1. 6<: in conf 1 04. nu- 
inero p. volum.j. laf.inconf 51. volam. j.&in con« 
fi\, i 54. volum.4. Dcc inconlil.;94. numcro^. &:in 
conl. j;;7. num.($. & in conf 5 1 5. num. i . Maria.Soc« 
jun.in conf 141. numcro 14. volum. 1. Ruin. in con- 
iiL 1 4 j. volum.i. Parif m confiL<> i . numcro 44. lcq. 
volum.i.<Scinconf S.numcro i j.&conf j.volum.j. 
Curt.iun.in conf t (>. numcro £>. Curt.fc-n.in conLj6. 
colum.pcnul. Aymon Craucttainconf69.num.3.fi< 
Grat. in conf i o t . volum.t. qui Dodorcs moucntur 
|Kr I.Lucius, in fine.fr.dc hxred.inllitucn. 

H9C conclulio proccdit ctiam quando pcr tcftato- 
rem didum fuillct , liipcruiucntcs, fl-u lupcrilitcs 
fubHituo.Cuman.in dicloconf i j.Dccinconf j<><7. 
numcro 1 . & Aymon in d.Lcum filiofamihas , nume- 
10 ffi. Fulgoi.inconfiLi 5. Soci.inLha-rcdcsmei.$. 
cum ita.lubnumcro 10. in vcriiccxcuiusdit^infe- 
ro illud dcciarando.fr.ad TrcbcL Carchn.I^irif in con 
fil.j.numcro i^-^k ia conf jo.volum. j. loanncs Cc» 
phalusincunfi 1 4.voIura.).& hzcclt magiscommu 
nis opinio. qux condulio probatur in l.h.rrcdcs mci, 
$. cum ira . t\. ad TrcbelL nain ibi liLus fratris prxdo- 
fundiadmictcrctur ad fidcicommilliim c>b murccm 
nouifTimi , fccundum communcm incclk-c^um , ll 
jicpcis non fuiilcc fubfticuca, &nifi in omni vd in 
tota h.^rcdicace. 

>!. Scxiaconiccluracft.tquandotcllarorin fubflitu 
tionc fadia dcfccndentibus dc cxtranco vocauit cx- 
trancum &ciush.rrcdcs: nam luncinfihjs cenfctur 
vocarc voluillc nlios &ciut hrrcdcs, Curt.iun.in con 
fil. i <;.& Ruin-in conf 7 p.volum. j . qux conclufio,fe- 
cundum Callan.inconffii.proccditctiamfi non cx. 
trancus,fcd minus dilcdus lubrtitutus fuillcl.& hinc 
ellquodproptcr xqualitaccm lcruandam intcrcon* 
iuncf os ciuldi-m gradus lubcc locum cadcm condu- 
fiu:nam fi tcltacorvrcauic coniunChim&cius hxre- 
dcsflulibcros, ccnfctut idcin iaccic voluillcquoad 
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alium in pari gradu coniundlum , Ruin.in con£ 1 4 j« 
colum.pcnuLvolura.t. 
l) Scptimaconicduracft.f (juocicfcunqucverifimi- 
icciccdUtorcmita voLiilli:, vcctiam pcndcncc con- 
ditioncficrct tranfint(1io,&itadifpoiuilIe, fidchoc 
intcrrogatiisfuillct, laf inconf 1 j j.voLi.&Grat.ia 
conf. I o t .num.S.volum.a. 

£t hinccll, quodquandotcftatorfcdtpluresgr^ 
dusfubflitutionum, &in vltima poll mortcmfilio» 
rum vocauii cxtrancum, tunc fidc-icommiliiim con* 
ditionaic ad lixrcdcs trafmitiitur . cx quo apparecce* 
fbtorcm fiiios fubliituto prxdilcxitle, Cur jun.in di- 
&0 confi 1 6.& Grat.in d- conf 1 o i . 

Ethinccll, quod quando teliator in vru fubdicu- 
tionevocauit ftibiliruto5& cius filios&hxrcdes.in 
aliafubilitutionc dc cifdcm fubllitucis fada cenl<> 
tur voluilli; vocare filios & hxrcdcs, monctibuspriiu 
fublUcutis ante hxrcdcm inilitucum, Curc. iun. in 
confiL76. coluin.^.in finc,vcrlicprxmillis camcn 
non obllantibus. 

Et hinc cuam c(i, quod quando fubflitutus cH fra- 
t cr i n (1 1 1 u t i & H I lus frat r j s , vt cxcmpl i gratia , lubtti- 
tuoCoium, &M^niiumfilium cius: cunc fiprxmo- 
riantur Caius & M^uius & fupcrftes fit alius filius 
Caij lubltituti, admittitur ad fidcicomtnilUim adue- 
nicnccconditionc, cum didum fidcicommilliim ad 
aliumCaijfiiium tranfmictatur: quiacum vocauccii 
Mf imim filium Caij, appirci telbtorcm voluillc vo- 
carc ad lunc lubfiitutioncm etiam fiUos fubtlimti 
jplb prxmoricn tc, argum. L taic padiim . $. fin. fF. dc 
padt.ita tencni Ripa, numcro 66. Socicn.numc.i i. 
& Soc.iun. in d.Livcrcdcs mci.§.cum ita.fiiadTrcbcL 
Hxc illatio procedir, quando poft mortcm tertatorii 
natusfuillcciftcaltcrliibilituti filius: fccus vcrofina- 
tus lit antc tcflatoris mortem,& tcllator poruiilet te- 
ftamcntum mutarc& no mutauit:na tuncnon iranf^ 
mitcifur didum fidcicommiliiim ad iilumaiccrum 
filium.fadtinargumcntumproiucdccLuationetcx. 
in l.trad.-ibatur.ti.dc milit.ccilara. 

Noca qubd I1.TC fcpcima conicdura ptoccdit & lo- 
cumiubct, quando illa conicdura fumiturcx vcr- 
bis tclUmcnti , prout cft in anredidis ilbtionibus. 
Dccin conf ; j.num. $.& Ruin.in conf 1 8 1 .vol.x. 
Z4 Ot^aua & viiimac6icduracfl,aiijsomifns, tqtian 
doinibtutiinuiccmfubilituti cilcntin fbrpcs vfque 
in infinitum, vt cxcmpli gratia,infiituo Fabium& 
Anconium &cos inuiccm iublticuo non in capita. 
fcd in llirpcs vfque in infinitum : nam tunc fidei- 
cummillum ad filius fubititutorum tranfmittitor. 
ita nocabilitcr traditSbc. iun. in dido $.cum ita , nu. 
rocro j7. in fine. 

Jnprindpiohuiuscapituli conclufum fiiit, fidci- 
commilliim conditionalc no tranfmitti ad filios fub. 
fticuci, fifubllitutusantc inllitucum fcuantccondi- 
cionisaducntummoriatur. H.tc conclufio prcxxdic 
etiam.quando fubllirutio fadacft in diem inccrtam» 
namtuncxquiparacurfubltiiutiuni iiib conditione 
fatifcr, vcprobaturiiiLficumbxrcs. ff.quj.ido dics 
lcg. ccd. Scd non procctiit, quando fada cli in dicm 
2 j ccrtam: f nam tunc (iiblticucio fidcicoinmillaria lca 
fidcicommiiliun ad lurrcdcs cranfmiccicur, glof &> 
Dodoxcs ia iJi poft dicm lcgaci . fprimo . £ qoando 

dics 
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Aiei l<^3ti cecl.& probacur in Lvnica. $. nxiaurem . 
, Cdecadiictollcnd. 

ItcindiAaconclufionon proccdit in fubdicutio- 
t6 nc fidcicommiiniria purc fatia, f vt fi excmpli gratia 
di<^um fuit, filium inlliruo, & rogo vt hxrcditatcm 
mcamSemproniorclHtuat. Inhocenim cafu, cum 
potius (implcx fidcicommillum iitappellandum, pr^ 
tnoricntc fidcicommilIario,ipfc omnc ius fuumin 
hircdcs fuos tranfmitrit , Glo{.& Docto.in l.hzrc^lcS 
tnci.$.cum ita.fr.ad Trcbcl. &probatur in lAl Pontio- 
nillxC.quandodicslcn.vcl fidcicom.ccd.in l.itpurc. 
ff.eod. & in l.vnica.Cdc his.qiii antcapcr.tabul. H.rc 
conclufio ampliatur nonnuUis mo<lis , quos reccnfct 
Ripaind.$.cumiia,num. 57. &alijctiam Doilorc* 
tbicasampliationes narranr, vbi vidcrcpoteris . 
»7 In fecundocafu principali, fquando urilicct vincn 
cereflatore moritur infliiutus , an com|-)endiofa (iib- 
(htucio fiac caduca ? Ex mcn tc Dodorum dicas qiuSd 
vulgaris in ea contcnta non cxtinguitur, ncc ndci- 
eommillaria, fcd pupillansfic. 

Qupd primo vulgaris in compcndiofa contenra 
fionfiaccaduca, lencnt Bart.in conf j^.inconfljS. 
&inconf40.volum j. Bald.in confi i fi.inconf.441. 
volum.4. in conf ; 70. & in conli 1 48. volum.5. Alex. 
in confl t6i.6c in con(! 1 83. volum. t. Corn. in con- 
fiI.i57.voIum.j. in conf i ptj.volum. i.in conf z j 6.Sc 
in conf 298. vol. j .Dcc.in conHa 17.& in conf,4 17.& 
Socjun.in conf.4i. voium.i. 

Qh.t concluflo probatur in Lvnica , in J.in primo , 
& in J.pro lccundo . C.dc caduc tollcnd. & ratio cft , 
^ia vcrum cft inftitutum itrrcdcm non fiiillc, quia 
non potuit , & cafusinipotcntia: facit locum clle vul- 
gari fubflitutioni.Lcum proponas. C.dc hxrcd.inflir. 
t,i Ha-ctcondufio procedit.ctiam Ci plurcs gradus 
compendiofz (ublbtutionis fadi fuidcnt, &primus 
fubllKurusprzmortuusfuillec: vt excmpli gratia, In- 
ftitutofilio,ci oompendiosc fubftitutus mit Fabri» 
hus,& Fabricio lulius: nam lunc (1 Fabritius prxmo» 
ritur, lulius fccundo loco compco.dio^ fubftttucus 
admifti poteft ad hzrcdiiatcm inflirari poft primum 
fubftitutum dcccdcntcm exvulgari (ubfcitutionc.ira 
concluduntBart.Ang. Imola, & Arct.in l.quamdiu, 
la }. ff!dcvulg.&pupiLfubfti:.Pau.dcCafiroincon- 
fil. I 5 1. lib.j. & MarixSociun.in conl.p^. volum.j. & 
cftcoinmunisconcluflo, quz probarur tam perdi- 
^Lquamdiu, quim quia pcr vulgarcm ftmpiT luc- 
ccditur tcftatori ctiam li cllcnt plurcs gradus fach, 
vt in princ. Inftitut.dc vulg. probatur.& hoc cft ne 
(cllamcntumirntum rcddatur.Lvnica, inprincipio. 
C.dc caduc.toUcn. 

Itcm tdidla conclufio proccdit in tacita vulgati 
contenta fub exprclla pupillari, Alexan. in confi. 1 S 8. 
volum.fccundo, vbihanc e(Ie communcm opinio- 
ncm attcllatur . 
jo Item procedir, tquando compcndiofa fa^a eft 
vcnrri,&pofthumusinftitutu$ non nafcitur, nam& 
in hoc cafu vulgaris locum habcre potei^ , Sociun. in 
conft.94.nun:t.4(>. & in confL 4 i.num. j 4. lib.j. & cft 
ttu^is communis opinio . 
51 Qntjdt fidcicommiflaria fimihtcr noncxtingua- 
tur.tcnentSoci.inconf ji.numcro 14. cumfequcn. 
Volum-j. Coraiii coaC j /. numcro iS. voIuiu.lc(;ua- 
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do . Dcc.in conf 4 17 . nu mcro 4. & PariC in con f.6t. 
numcro 1 1. voluminefircando. HxcconcluiioindL. 
'ftindc non eft vcra, ideo itidicio mco aliqui func 
conlldcrandi ca('us . 
} 1 Primus cafus cft, t quando non inftitutus, fcd pri- 
' mo loco fiibllifutus viucnte teftaforcdcccffir, &fam 
primo ioco fubftitutus, quam fccundo lacofiibfH- 
tutus vocatifunt cx fideicommi(Iariafubftitutionet 
&in hoc cafu concludas qiiod licct dcficiat primus 
gradus fubftitutionis, tamcn fccundus admirtitur lo 
coprimi: quiacum fidcicommillaria rcmincatpe- 
ncsprimumhxrcdem cuin oncrcrcftituendi, rcfti- 
nii dcbetfccundoloco fubftituto.Lvnica. $.pro fecuit 
do.C.dcciduc.toIlcn.&ira tcncncBarr. Bald. ImoLi« 
& Pau.dc Caftro in d.Lqttamdiii. & tr.idic Soci.in cofi 
fiL^i.fiib numcro i j.volum.j.&in hoccafu ioquun- 
tur Pau.dc Caftro inconli.iSS. numcro i. volum.r. 
Corn.in conf i<>8.volum. j.&ibi Dodorcs in ("ubfcri 

[>tionibusidcmtcnent.&incon('j j. numcro i8.vo- 
um.i. &Dcc.inconf4r7. 
3 j Lfta concUifioprocedit , tquando vltimusgradns 
fubftitutionisfidcicommillarix cftfaftus (ubfbrma 
communi (iibftitutionis: vtfi dicatur , t.\\i primo fca 
fccundo loco (ubllituto,Titium fublHcno. nam tunc 
cum in fidcicommillb pofTint cadere fubftitutioncs 
vulgarcs: in fideicommiflis cnim & lcgatis dacur fiib- 
ftitntiovuIgaris.I.vt h.rrcdibus. ffidelrgat.t.idcoli- 
cet rcfpcclu primi vcl (izcundi fubftituci fideiconv 
milliimfiaccaducum, tamcn dcbctad vltimum dc- 
ucnirc, cumdidum fidcicommiirum cat ad huiuf- 
modi iub(brutum.d.Lvmca.$.irrprimo . fed fccus eft,' 

3uando vltimusgradus conccptus cft mcr^pcrmo- 
um oncris, quia (ccundus fcu primusgradus fublH- 
(utionis fuillct rogatus de reftituendo iccundo vci 
tcrriogradui: namruncfi primus fcu fccundusgra- 
du^ cft pro non fcriptus, euanclcit & ruit vltimus gra 
^us. Labeo.Cdefidcicommiin&itaicncnt Pau. dc 
Caftro in conf. i j 1. colum. j . in vcrlic. fcd ad hoc re- 
Ipondcturduplicitcr, volum.j. &Corn.inconf 198. 
in (ccunda fuDfcripiiunc , volum. j . & ratio cft, quia 
HdcicommUlum no habct locum nifi harrcditas adca 
tur. L ille^ quo . $.n de tcftamcnto , in fine . fTaJ Tre- 
btL In ifta matciia.quado moritur primus Itu fccun- 
dusfubftitutusantch.Trcdcra inftitu'um,an fubfti- 
nitiodeficiat, vidcas Sucinum,quiquatuorconfidc* 
ratcafus, inconL ^i.volum. j. Paulum dcCaftroin 
diCtoconliL 1 51.& Curncum indidlo conliL ij^S. 
cum (ubfcriptoribus , & Iluin. ia confiiio ^4. pcr to> 
lum, voium.lccundo . 
3 4 Sccundus calus cft, t quando viuetc tcftatore mor 
tuuseftfubftitutus&coinpendiofa facbeft pervcr- 
baobliqua, in auocalu noncontinetur vulgaris:& 
tunc cumdcficiciconimiftariafub copcndiofacom- 
prelienia, iudicctur prour de (implici ndeicoramida- 
ria, vr notat Barr.in l.h.Trciics mci.$.cum ita, circa fin. 
fTad TrcbcL idco non dcficit l'ubftitutio.Lvnica.$.in 
primo . C.dccaduc.toilcn. tradit Bart. in I. quamdiu. 
flidcacquircn.liarrcdit. 

Ifta concluiio proccdit , quando fidcicommiftaria 
corinet Milgarcm, & in i(fo ca('u loquitur tex.in d.$.in 
prinio,& Itar in d.i.quadiu. fcais vcro eft,quando vul 
garcm concincrc nun potcft , vt quia l^xrcdi inftituto 
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fi<5bcirct fubftitutio. ideft fi poft mortcm inflituti 
calu quo clTct Iiarcs , ita dcdarat notantcr Alexan. in 
conlll.j. volura.j. qucm rcfcrt &fcquitur Curt.iun.in 
conf Sj.nam tuncdcficitfubllirutio. 

3; Tcrtius vldmus cafus eft,t quando compen- 
diola fubltitutio fadbifuit pervcrba communia, in 
qua comprchcnditur vulgaris, pupillaris, & fidci- 
commi(Tanx-(is: tunc fi viucnic tcftatorcmortuus fiiii 
hircsinftitutus.cgotcncoquod habcat locumvul- 
gaiisfubnitutio& non fidcicomraiilaria, quiavido- 
turimpofllbilc quodcodcm calu codcmquc tcmpo» 
rc& mortcciufdtn) liabcat locum vulgaris &.'ficfci- 
f ommillaria , qui funt conrrari; crtcdus : nam vul- 
caris non rcquiiit hircditatis aditioncm , cum hire- 
ditatcaditaca cxtincuatur: fcil fidcicommillariarc- 
quirit ha;rcditatis aditioncm,<S«: idco li h^rcditas non 
odcatur, fidcicommiilaria fubftitufio loaim habcrc 
nonpotcft: &:fipotcft habcrclocum vul};aris ordi- 
nariafubftitutio, ilcbct ccllarc ca qux in fidcicora- 
niillariacontinctur, cum in fidcicommillbpcr vulga 
rcm fuccfdatur , vr probat ur in d.J.primo . 

}6 Quod tpupillaris fubftitutiocxtinguatur, tcnent 
Oldradus in conlil. 1 77. &: in confiL 10. Bald. in con- 
fil.408. lib.i. & in conf 1 48. hb.y. Fcdcric.dcScn.in 
conC 1 6 6, Cor n-in conf ipj Jib. j. in con f j ; Lb. 1 .& 



.inconfil. ipS.hb. 3.&:Ioai).And.inadditionibu$a4 
Spcculat.in tit.dc tcll4men.$.primo,in addit.magnaj 
in vcrbo, cumpatronus,in vcrlic.occurrit.qu*con- 
clufio probat ur lcgc &: ratio nc . 

Legc probatur ptr tcjcin l.quod fi filius. ff dc capt 
Kationc, primo quiapcr pupillarcm fucccditurpu- 
Pillo tanqiiam cx tciUnicnto ab co ficlo, Ripain 
|.qui habcbat . fE dc vulg. & pupil. fubftitut. fctl patrc 
vmcntcfiliusinpotcftatc non potcll itflari.Lqui ia 
potcftarcff de tcllamcn. crgo pcr fublht u tioncm pu- 
pilLucm in cafu noHro non potcft pupilio fucccdi. 
Sccundo&vltimoprobatur. Pupillaris rcquiritha> 
rcditatis aditioncm. L fccunda. J.ailco. ff. dc vuJ- 
gari. fcd viucntcpatrc imponibilc cft qu6d patris 
hxrcditas pcrfihum adcatur: crgo impoflHbilc cft, 
viucntc tcilatorc , mortuo pupiUo harrcdc inftiru- 
to, quod poft mortcm patris pupilLuris fiibftirutio 
locum habcat. 
^7 Hanc t conclufioncm dcclara.vt pcr Bart.in Lqua-< 
diu, nuracro io.tf!dcacquircn.ha:rcd.& videasSoci. 
in confiL j 1. volum.j. qui pcr qiutuor cafus dccbrat 
doClrinam Bartoh,ncc non vidcas ctum Ruiii. in 
confilio94. voluininc fcaindo.qui addit quintum 
cafumaSocinonoaconfidcratura pro dcclarationt 
dodiinx Bartoli. 



§luaru Tartis finis , 
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ALEXANDRI TRENTACINQVII 
P A T R I C 1 1 A QJ^ I L A N I. 

I. C. PRAECLARISSIMI. 

DE S V B S T I T V T I O N I B V S 
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1 Subffttntio f{eciproci,t{uid fit. 

Z StibUitiiro, quare reciproca dicatnr. 

3 Subftituti imicem ptures , an inteOi^/tntur pro portio- 
nib.h£reditarifs,cu cafib.ampliatinntb,& declaratio 
nib. »«.4.^.7.8.9.10.1 1.I2.H'I4.I 5.16.^ 17. 

5 Copulx mturj efi,s<juaiuer diflribuere. 

Ig Conditio pofsta m injhtutionef anin fublUtutione repeti 
ta cenjcitur. & num. 1 9. 

10 Condmo poftta in legato^n cenfeatur repetitj in altero 
legato in eadem,velalia & diuerfa voluntaic,vt 'tn 
codiciUis faiJo ,cum cafibus & declaratmtibus eo. 
rttm,w(wi.2i.ij. 24.25. 26.cJr 27. 

2 T lntfUt£lHsad l.non ad ca.lf,de cOHdit,& demonfl. 

2 8 Codiiio dicitur repetita, tfii in fecudo lezato adefl diSio 
repctitiua,Hocamplius,qi4oJ pluribjnodis declarai. 

3p Conditio pufiu in vna d<fpofttione, quando in altera re^ 
peiita cenfeiurjno» habel locum (jUiindnconditio,quf. 
app mtur primo legalo, taciti inerat.cum alijs decl* 
rjticmbiis,num.i0.i I.i2.i}.i4'i J.3 6.& 37. 

j 8 Conditio appoftta in inflitutione , an cenfeatur repetitd 
iu lcgato fa&a in eodem teflamento , vel tn codiciUis . 
cum cjftbus aum. } 40, 

4 1 Coditio pofita in influutione, feu in legato foBo m vno 
tefliWcnto, non cenfctur repelita in inflitutione , feu 
lcgito faSo in altero tc(lamcnto.iu iUatione,nu,^z. 

C A P V T P R I M V M. 

R o tocius Subflirutionam 
maccrix complen>cnco , id 
prxfcns reftat vidcre Rcci- 
procj fubflitutionis fpccic: 
procuius (icdarationc plurA 
rcfolucnda opcrxprctiu du- 
xi:& primb, quid (u Rccipro 
caluoiUcutip} Sccutui6,i]ua- 




re rcciproca fiibftitiuio dicatar ? TcrtiA, quocuplcx 
fic? Quarrb.an rcciproca hdpccics fubftitucionisdc 
pcc fc ? Quinc6,quoc fubilicutioncs ooncincac, &cu- 
ius cricdlus fic ? Scxto.quibusverbisrcciprocafubfti- 
tucio hac ? Scptimo & vltim6,qri &quatcnus expirct. 

Dcucnicndo ad primum, f Rcciproca fubflicucio 
eft, quocics duobus vd pluribus h\'rcdibus inftitucis, 
eos inuicem fubfticuic tcftator. vd fccundum Politu, 
cftilla,qu«durataxat pluribus inftitutis brcui ora- 
tionc fit, atq;inuiccmaltcruminaltcriu$dcfcclum, 
vclobitum vocat. Etlicetiftardilfinitioncs pluribiis 
modisoppugnaripollcnt: camen cgo dccrcui noUe 
in his friuolis tcmpus conccrcrc, vndc <i non func dif- 
fini.-ioncscxomniparccpcrcdlr, camen iuntquxdi 
dcfcriptiones, pct quas lalccm eilcncia rcciprocx fub- 
fticutionisdcmonllratur. 

Reciprocaffubftitutio, (dcucnicndoad(ccundu 
prindpaleqaxlitum, ) diciturqualircpetita, tii quia 
dc vno in alium rcpctitur, tum quia matua cft & vidf 
fitudinaria- Altcr enim alrcri fubftituiiur , fi: ita vt in 
vnonon fttpotcntior fubftitutio quim in .iltcro. l.ia 
hociurcft ae vulg. &: pupil. fubfticuc. tum quia repc- 
tit& rcciprocatpcrfonas &inftirutioncm prxccdcn- 
temica &talitcr, quod partcsadicctr ininfticutio- 
nc in liac rcciproca fubftitutioncrcpcticxccnfcntur. 
l.j.C.dcimpub.&.ilijsfubftic. &l.cohxrcdi.$.quidi- 
faccas. Itdevulg. &pupil.fubftic.&quiaiftamaccria 
repccitionis infticucionis in fubftitucionc (parilm i 
Dodoribus cradicur, ideo conlidcraui ad rcm ctlcdi- 
dt im materiam rcfcrrc.& quiaaut fit rcpctitio parti» 
inllitucionis,auc codicionis adicdr inftuucioni: qua- 
propccrdii? func fornund?conclufiotics:Qaaru pri- 
ma cft, an parces poCc^ in infticutione,in lubfticiuio- 
nc rcpeiit? ccnfcancur? Sccunila vero cft, an conduio 
pohta in infticutione, ccnfcatur in fu bftonc rcpctita? 
j In ptiina conclufionc cx mcntc Do(2;orum t trci 

coutuid- 



D.Alexandri 

confidcrandi funt cafusiQuorum primuse(l,quancio 
numinibus nppcllatiuis 6t rcciproca rub^litucio: vt 
cxcmpligratia, tcftator pluribus h.rrcdibus inllitu- 
tis, (iicit , fi atiquis cx hxrcdibus meis non fit hxrcs , 
alioshrrcdcs mcos ci fubftituo. &inhoc cafucon- 
dudas quod cum no fucric facla parcium adignatio» 
intdliguntur fubiHtuti pro tot partibus. in quibiis 
fucrant inflitu ti, ita tcnct glof in l. j.in verbo, expret 
fcC.dc impub.&alijs fubftif. &ibi cim fcquunrur 
Bar.BalclPau.dc Cailro, Alex.Ia£Dcc&«li)<ommu- 
nitcr.qu? conclufio probatur tani pcr d.t]. quam pcr 
1 qui libcris.$.h.TC vei b.itf.dc vulga. & pupilla.fubJtir. 
pcr l.fcd fi plurcs.i!icod.& pcr exdifparibus,lB(ti* 
tur.dcvul^ &ratiocft,quia itlam affcihoncm quara 
habuit tcUator in inditutiunc, paritcr in (ubfticutio- 
nchabuidcvidctur, quianon prafumiturquod vo- 
lucrit magis fubflitutum , quam inftitucumdiligerc 
LPubliu$.$.(i.ff.dc condit. & dcmoiilL & idco hoc e(t 
ex intcrprct.-irionc dccUratiua, quia cx praKcdcntib. 
colligitur.arg.l.fi feruus pluriuni.$.fi.tf.dclcg.j. 
Ha:c conclulio ampliatur pluribus modis : & pri- 

4 m6 ifvtproccdatnonfolum quando tcflatorvtitur 
vcrbis appcllatiuis dcnoiantibus hrrcditatcm, (cd 
ctiam n tcl^ator alijs nominibus appcllaciuis vtacur, 
vt quia fubftituit (ilios,fi:atres, vcl nrpotcs.ita in d.Lf. 
communitcr tcncncDoilorcsjquos (iquiturGuilid. 
Bcncdic. in cJiainutius , in maccria Rcciprocc fub« 
ftitucionis , mim. 1 1. cxcra de te(tam. qac conclufio 
probaturin LLucius.$.M;uia,el x. ff.ad Trcbel.& ibi 
Bar. hanc lubliinct opinionem , & in 1.(1 hxredes no- 
xninatim,& ibi iimilicer Bar.trdelcg.j. 

Hxcarapiiacio pcr laf in d.l.j. dcclararur procedc- 
tcquandu omncs fub vno nomincvocarcnmr ll-u 
comprchcnderctur, vt ii omnes-dlcnt fratres vcl ne- 
potcs,& cedator diceret,ncpotcs fubdituo: nam tunc 
cumomnesvcniant fubvnitatc abiquccopula, idco 
proccdird.$.M9uia.fccus\rr6 c(l,quandoomncsfub 
Tnicarecomprchcndi non pollcnr, vt qutaclicnt plu- 
res filij.plurcs fracrcs,&plure$ ncpoccs: & idco neccf 
fc ellec vc copula apponcrctur , vt quia di:erct relia- 
tor, iilios mcos, (racres mcos,& ncpotes mcos iubili- 
tuo:nam tuncdiciaampliationonproccdir, cumin 
hoccafufubiiitun orqualiccr ad fubditutioncm ad- 
mittantut,la(oncminhucdcclaranonci'cquiturGui 
licL dc Bcncdic in d.cip.K.ainutius, in matcria Rcci- 
procr (ubliitutionis, nu. i i.nccnon caiidcm lcntcn- 
tiam tenet Soci.inLvtrum.Si.quarfitum.tt.dcrcb.dub. 
vbidicitita Ang. &Imo. tcncrc in Lficommunisicr- 
uus.fT.dc llipuiar.(cruor.& moucnmr hac rationc. 

j Dcnamratcopul.Tcftdi(tribuerevim verbi^qua- 
lircr inter perfonas copulaias. Lreos. $.cum tabuhs.tH 
dc duobusrcis.Lj.& i. Cfi plu.vna (cnten.Sed in ca(U 
noftrointcr prr(onasfubfticurasadcftcopula,(eu pu- 
£his,quiloco copulx fuccniin crgo ift^ f>er('onx (ub- 
ftiiutxvirratc cupulx irqualiccr ad fubfticutionein 
admittuntur. 

Dccm d.l. j.Cdc impub.&alij$ fubftii. dicit hanc 
declaraiioncm (ibinon vidcri veram: & mouctur, 
quia fi in d.$.M;uia, non dict fadhi hxrcditotis diui- 
fia,vciquc fracrcs fublticuii cll«:nr in virilcs vocaci. 
l.quoties.$.h.xrcdcs. fF.dc hxrcd.inftitucn. §.fi plurcs, 
loiftil. dc hf rcd.inlUt. & Lvnum cx familia. $. rogo.fr. 
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dclcg.x.&tamenproptcr inftituiionem prxcedcn* 
tcmibidicunturfublbtutipro portionibus h.rrccii- 
tarijs,quia non vidccur magis (ubftitutum,quim in- 
ftitutumdiligcrc.fcdhxc ratio prxccdcntis inftitu- 
tionis milicat ctiam, quando fracrcs & ncpotcs fublli 
tuun tur & fic pcr copulam: crgo cupula mu tac natu- 
ram fuam &abcareccditur proptct (pecialcm confi- 
detationcmpr.TCcdentisin(btufioni$,&idc(rmilitat 
cciam diipoticio d.$..Mcuia,& ilii lubflicuti pro hxr« 
ditari jsportionibiis admittuntur. 

Hxcracio Dccij inihiiionplacct,cumdiucrfa(Ic 
ratio ca(us d.$.M^uia,& calus noftn: nam in calii d.$. 
Mqiiia, fubftituii cum fimpliciier abique copula no- 
miiiibiis appcllatiuis (Iritvocafi, noncft mirumfii 
pr^cedcntiinftitutionorcgulantur: namcum fubfti- 
lutio fit fada per vcrbum communc , idco commu- 
niccr om ncs cclcntur voca ti & non virilitcr. li comu- 
nicCr, ergo li & quatcnus cft comraunio:lcd commu- 
iiio eft lecundum partcs hxrcditarias , crgo po por^ 
lionibuslixrcditarijs vocati ccnfcntur. ^qii.-indo 
cum copula vocantur,tunc cx vi copul; proptcr pro- 
prictatcm \xrborum, k qua in dubio non cft rccnien 
dum. 1. no alttcr.if.de Ug. ^.intclliguntur vocati ^qua- 
liccr ad (ubftituiioncm, cum naturacopuLc fitdiftri- 
buerc vim verbi xqualiter intcr peribnas copulacas > 
d.L rcos. J.cum tabulis. (Fdc duobus t cis. & cx verbis 
&proprictatc vcrborum clicitikr teftacoris voluntas, 
d Inon aliter. & idco qutxl in tali cafu xqualiter (ub- 
ftituti.ndmitrantur.cftcxteftatoris voluntaic.&pro- 
ptcreaeft quod lubftitutio ab inftitutionc pr.TCcden- 
tinonreeubtur inhoc cafu, qux voluntas tcftato- 
ris cx vcrbis fcucxproprictatc vcrborum nochcicur 
incalu prxccdcnti,&idcofubftitufio tunc abinfti- 
tntionercguUturcxtacitatelUtoris voluntatc, qu« 
clicifurabinftirutioncjcum non pr^iumantur magis 
iiiblluuti quam inltituti diicdi.LPublius. $.fin. tilde 
coDdit.& dcmonftrat. 

. Licct,quando llibftituti nominibns appellaiinis 
fubmtatccoprchcndinon polfunt , cuncadmittan- 
lur .rqQaliicn tamcn hoc iiuclligcndu dt quo.id ira- 
ircs, &quoadncpotcs: nara fratrcsadmittunturad 
diinidiam , ad alccram vcro dimidiam ncjwces . quo- 
ad vcro ipfbs fracrcs, fcu quoad ipfos ncpote<! , fccus 
cii, cumfrarrcs inccTle, &ncpofesinterfcdiuidanC 
pro iixrcditari;s ponionibus . ita tenet Imola in d.LiI 
comunis icruus, qucm refcrt & fequitur Sod. ind.f. 
<]uxfitum.& moucntur arg.d.LLucius.^.M^uia. ff.ad 
'rrcbcL& ita cgo renco, lic^t Ang.in d.L fi commnnis 
fcruus, contrarium tcncat . nam fccundum opinionc 
ImoLT tenct ctiam Ang. Arct. in f .& li ex difparibus. 
ff.dc vulg.fubftitut. 

.Secundo principalis codufio ampliatnr, f vt pro- 
ccdat ctiani (I fit fii^ia fubftitutio nominibus appclla 
tiuis, & nominibus proprijs pr^mitt endo nomina ap 
pdlatiua: vt quia tcllacor dixicfuprafcriptos h^ rcdet 
meos, Titium, Scium&Caiuminuiccm fubltituo: 
nam tunc pro pcrtionibus hxrcditari js, & non f qua 
lltcr (iibfhtiiti intdliguntur. Dald. laf & Dcc.inLj.C 
dcimpub.&alijsfubllitur. Balciinl.turpia. f.fin.ff.dc 
leg.j.gLin Lita liber.f fi.ffde ftatuhb. & in Lnonoun- 
qiiam.tf odTrcbcL & GuilicL I?cnedic. in d.c.Raini»- 
tMis> innMCcriaRedproca fubftitutionis, num.t i. 

^uc 
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qijz conclufio probatur pcr rnc inl.fi feruus commu 
nis , rvltima. S. dc ftipulat.rcruor. & probatur criam 
ifimiL:nam an delcgacioalicui Fadatfit fadlafijb no 
niiae oilicij vd dignitatis & lub nomincptoprio, ad 
hoc vt cognofi:atur,an cranlcat ad fiiccdlorem in ofti 
cio, didinguitur , an pra:ccdat nomen proprium, vel 
appcllaciuum. c.quoniam Abbas, &ibi Dodorcs, dc 
ofhcdcIcg.Dodurcs in Lmorc, & in L& <]uia.fCdc lu- 
rifdicl.omn.iudic. 

7 Tcrtioampliatur , f vt proccdat etiam quando no 
apparct,quo nomincfachi Ijt fiib(ticutio,& fic fumus 
indubio: nam tuncciiam fiibftituti pro portionibus 
harrcditarijsvocatidicuntur: &excniplum ponitur, 
quando tcllcs non rccordancur,an tcflator dum fiib» 
llituit ,vfii$fitnominibus proprijs vdappcllatiuis, 
vdquando tcftator in rupcrioribus partibus tclbmc 
ti,aiiquando nominibus proprijsuliquando appclU 
tiuis vlus cllcr, dcindc diccrci, quos inuicc fiibftituo. 
namtuiicpcrindc cftacfihibftitutio fi€t^ cllctpct 
nomina appcUaciuxiia tcncnt Saly. & Cyn.in l.j.Cde 
impub.&: alijs fiibftitnt. n.il.Sa!vc.r'au.dcCaftto, lafi 
Dcc.Alcx.&aIi| in d.Lj.Bart.in l.fi pltircs.ft.de vu!g.& 
pupiLlubftit. & in Lfiuc i ccrtis.fr.dc duob.rcis.& 
conclufio probatur pcr tcx.in d.I.fi plures. 

8 Quarco ampliacur, tvr proccdat cciam in fitbfticu 
lione fideicominaria , vc probacur per ccx.l.Lucius.$. 
pf, in fi.& $.M^uia, &in l.quotics.in prin.ir.ad Trcb. 

5 Quinto&vltimoampliatur, tvcpioccdat ctiam 
in iurc accrdccndi, quod etiam accrclcicpro portio- 
nib. h.T:rcdicarijs.Llibcr homo,$.cii quis.fl.dc h^r.inft, 

10 H:cc conclulio ita ampliatatdcclaraturnonpro- 
cedcrc, qiiandoinrubftitutioneomnibus xquaJitcr 
onus cllct iniuniflum: nam timc rationc oncris iniun 
&i zqualitcr,cenfi:nturxquahtcradiubftitucioncra 
vocati, no attcntis parcibus infticucionis. ica tcnct gL 
in d.L|.quam ibi lcquunturlaf&Dcc.cademopinio- 
ncm tcnent Guil. Bencdic.in c. Rainutius,in roatcria 
Rcciproc^fiibftitucionis, num.y.Ang. Arc.ind.$ & 
II cx difparibus , Inftit.dc vulg. fubfti c. & Soci. in d.f. 
quxfinim, num. ; .qux conduilo probatur pcr tcx.ia 
Lquotics.irad TrcbcL 

1 1 Sccundi) dccbrarur, tnon procederc, quando ali- 
qui cx h^Tcdibus dlent ^ ccftacorc coniundi rc & ver 
bis : vt quia teftator in prima inftitutionc duos limul 
& coniundim iniUtucric in ^na par cc, & dcmum cos 
vna cum alijs imcdibus infticucis inuicem fiibfticue 
rit: namtuncfidccedatvnuscxconiundis rc&ver- 
bis, adinittituralius coniunilhis: lcd iiambo coniun- 
^ideccdunt. canc o^ceri hzredesxqualiteradmic- 
tuntur. Bald. Ang.&Saly. inLin tcftamcnto.Cdct^- 
ftam.milit.Bar.inLLucius,invlt.q.ft'.dc vuIg.&nupiL 
ftibftif.'Rayne.NicolAic Ncap. Bal, & alij in l.cohxrc- 
cli.$.qui difcrct.ts.tEdc vulg. & pupil.fiibftir. Guil.Dc- 
ncdi.ind.c.Rainutius.in materiaRcciprocx, num.7. 
vbi hanocfiecommuncmopinioncmfatctur.Dcc.in 
d.L|.fiib numc. i o.in vcrficu.tcrtio rcgula iftius legis. 
fiar.in l.fi. ft^adTrcbcL in fi. Bal.in l.j.m j.q. C.qiian- 
do non pctent. parc. & ibi laf. & laf in d.$.qui dilcre- 
tas,nu. in confi. 1 4 j .lib.+. Aymon Crauc.in con- 
fiL 4 j . & Dcc. in confi. 1 8 tJ. qux conclulio probatur 
per tex.in d.J qui diicrctas . 

iHkccondufio dooproccdic,quaiuloaddlcctan* 
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tu languinisconiundlio, vtquiapatcr lubensfilioscx 
vna vxore, & filios cx vxorcaltcra inftitucrit & inuics 
fubftirueric: nam tunc fi ^tius cx filijs primx vxorit 
dcccdat , omncs filij tam primx quam fecundx vxo^ 
risxquolitcrad fubftimtioncmadmittuntur,Bal.& 
Nicolaus dc Ncapoli in Liam hoc iure. tfcod.Alcx.ia 
d.LLucius, Bald.Ang.Salyc. & Ludo.in l.in ccftamen. 
co.Cde tdUm.miIit.Imola. & Pau.dc Cal^in d.$.qui 
difcrctas, & Dccin conlL ; 04. & GuiLBcncdicin di- 
Gto c.Rainutius,in matcria Rcciprocx,nu.8. & cft c6» 
rnunis condufio.quxan fit vera,alii$dilj)utaui.iccin 
dcdara principalem condufioncm, vt pcr lafun dJ.j. 
in i.col.in vcrf.Tcrti6 fingulariccrlimica. 
I ^ Sccundus cafus principalis cft, t quando nomini* 
bu$proprij$fitrecij>roca fubftiturio: vtcxempli gra- 
lia, teftator harrcd i bu s in ft t c u t i s pro in.TquaU por t io- 
nc Ti uo, Scio, & Scm pronio d ixii; Ti t i II m ,Scium, & 
Scmpronium inuiccin lubftituo.&i.-ihoc cafupar" 
ccs adicCb; in infticucione, non intclliguntur in lui>. 
ftitutionercpctitx , immo ex fiibfticuiionc vocabun* 
tur.Tqualitcr, non habitaconfidcrafioncdcportioni 
bus harreditarijs.ita ccncntgLBart. Bald.Pau.dcCalL 
Alex.Iaf Dcc.&aliicotTimunitcr,ind.Lj.C.dcimpub. 
& alijs lubftit.GuiL Bcncdic.in d.cRainuiius, in ma« 
tcria rcdprocx, num.9. & Cumanjn Lturpix$.fin.fE 
de leg. j.qux condufio probatur pcr tcx. in Lnonnun* 
quam. Hrad TrcbcL&rariodiftcrentixinrcrnomina 
propria &appclbtiua,cxmenteDodoru primacft, 
qiua quandolubftitucio fir pcrnomina propria,tunc 
perfonx cnumcr.tnr portiones, & fic non habctur rc- 
Ipcctus ad portioncs, fcd ad pcrfonas. quod fccus cfl, 
qu.indo fit pcr nomina appdlariua, qiiia tunc portio* 
ne$dinumcrantpcrfonas, iratraditBald.ind.l j. So 
cunda ratio cft, quia fubftitucio quando fir pcr nomi 
na propria, ncccftc cft quod incerponatur copula,vcI 
punifhis eius loco: fcd dc natura copulx cft diftribuc- 
rc vim verbi xqualitrr inter pcrlbnas copukras.L 
rcos.$.cum talibu$.ft]dc duobus rcis. & l.j.Cfi plures 
vnafcntcn.crgocopul3,qu.Tinccrilta noraina pro- 
priacadir, operacur, vt fiibftituti xqualiterad fuofti. 
cutioncra admittantiir.quod fecus cft,^uido per no- 
minaappdlariuafic, nam runc dida lubftitutio fit 
iub vnicace fermonis abique inrerpofiiionecopulxi 
ita rradunc Fulgin d.l.j.& Cuma.iii d.Lrurpia,in fine. 
& in Lfi communis fcruus. ft^ic ftipulac. fcru. & hinc 
prim6infmur,quodficlIcntduo hxredcs ciufdem 
rominis,& tcftator diccrcr, Ti tios fiibfti tuo: tu nc cii 
inccrcosnon cadat copula.ccnfcntur vocati ad fubfti 
tutioncm,lccundum portioncs inftitutionis, Cunu> 
iad.Lturpia.$.fi.Iaf ind.l.j &GuiLBcncd. incLcRai- 
nurius, in m.ircria rcdprocx, nii. i o.& probaiurpec 
tex.in Lfi hxredes nominatim,in verbo,enumeratio, 
iuniftis didis ibi pcr Bart.ffdc Icg. j. Hinclccund6 in- 
ferturquod qiiando vocantur hxrcdcs nomincap- 
pdlariuo, Icd nt cxprclTa nominario pcrfonarum.pu- 
ta filius talis,&c.vcl primus & fecundus,& tcrtius h^ 
rcs: cuncfieri dcbctdiuifio pro virili.&ica incclligi 
potcft tcxtus in cLLfi hxrcdcs tiominarim.& in dJ.iur* 
pia. $. fin.& cum hac illatione perrranfit Socin. in d.$. 
quxfitum, licctcogitandum rdinquat. Concra hano 
ilLuionem facit tcx.in Lfi quis tcftamcnto, & i n 1. qui 
pccuiiiam. $.j.£dcilacuUb.Soci.ind.$.q'ixfitum, re« 
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fpondic dicens q> lictt ibi fi ftarulibcriuirus cft darc 
quibufdaiTi nominatis h^redibus, tcncaturdarcpro 
harreditai ia portionc, illud ibi cft , quia hxrcdcs pa- 
tiunturdamnumammiflionisdorainij krui prohx- 
xcditarijsportionibus, idcoadmiitunturadlidcico- 
miirum pro cildcm porrionibus. Hcc fuluiio cft con- 
tra tcx. in litalibcr. ff.dc llatulibcr. vbiagitur dc tali 
oncrc ilTui,cui libertas rclinquitur: & tamcn ibi dici 
tur,quod hxrcdcs nomin.iti vcniunt pro virili.& So- 
ci.ind.$.quxhtum, pcrd.l.itahbcr, concludit qiiod 
jn ido propofito , onus libcrratis datz fcruo non ha- 
bcturinconridcrationc, cimi nocontincatonuspe- 
cuniarii]nv.&non habctlocumintalinutcriadifpo- 
ruioJ.quoiies. fT.ad TrcbcLidco mirandum eft de So 
cino, cumnonrccordctur dc co quodin eodcm$. 

3ua:lltura,antcadixcrit.Dcc in d.Lj.alio modo rcfpo- 
ct,dicensqu6d didhiiuraproccdunt, quandono* 
rnina propria crant cvprella liniulcum nominibus 
appellatiuis, quo caiu nomina appcllattuaattcndun- 
tur.& hic fuit iolucio glolT^in d.l.fi quis tcftamcnto. 
lllatio virtucc rupradid,r rationis vidctur vcra,& mi. 
hi in puni^l^o iuris placct. 

Tcrtia& vhimaratio inrcr nomina propria & ap- 
pclbtiua cft,quia appcllatiua vcrba omnibus iunt c6- 
xnunixvndc quatcnus harcdiias cll communis, catc» 
nus cenfcntur grauari, fcd nomina propria conuc^ 
niuntcuilibct rcpar.uim.ita qnod vnumalccri noti 
conucnit,&idco virilitcrccnrcnturgraiiati &vocati, 
vt in Lnonnunqua. ftiad TrcbcL& hinc infcrtnr quixl 
fididumfuitTitijs.vtl Scmpronijs.ficrctdiuiliopro 
ha^rcdjtaria portionc , hcct lint cxprclla nomina pro- 
pria , tamcn quia communia func pcrindc cft ac li cx- 
prclla cllcnt nomina appcllatiua, & idco quatcnus cft 
communio,catcnus vocacur, & proptcrca cum com- 
munio (it fccundum portioncs i\a:rcditatias, idco fc- 
cundum portioncs hxrcditarias vocantur.Et hinc 
ciiamii]lcrtur,quodh.irciiibusinftitucis,li iniundu 
cftgrauamcn.nomin.indofihum Titij,&hiium Scm 
pronij , quodcunc diuiho fit pro virih, cum non linc 
Dominati pcr nomina communia, cum vniimaltcri 
nonconuentar,& ita tcnct Sociin d.$.quxlitura. 
I j H.rcprincipaliscnclulioampliatur, "f vt proccdat 
etiamquando lubfticucio iadacllctnominibuspro- 
phjs & nominibus appcllatiuis, &nomina propna 
pr.rmittuntur. nara tuncfubftitutiarqualitcradmir- 
tuntur.vtcftquandodic^um fuit, Titium, Scium& 
Caium, harcdcs mcosinuiccmfubftituo.iratcncnt 
Biid.&laf.in d.l.j. E.ild.in d.Lturpia,$. fin.& GuiLBci 
ncdicU in d.c.Ilainutius,in materia rcciproc^.nu. 1 1 . 
&cgo cumiiac amphationcconoirro, liccicoptrar 
riam fcnicntiamtcncat Dcc.in d.l j. 
J4, Dccbratui hiTCConcluiio.tvtnonprocedatquan 
do funt inftituci cx dilparibus partibus, &pro porcio 
nibus hxreditaiijsonerati: nararuchcccnominibus 
proprijs voccncur : tamcn non admittuntur virilitcr, 
(cil pro ii.i:tcditarij$ ponionibus, proutonusiniun- 
£lum fuit . nam hcut irapolitio oncris «ri.tcdifpofi- 
tioncm , quando hxrcdcs vocantur nomincappclia- 
tiuo : ica ccnfctur wiarc diljxjlitioncm , quando vo- 
cantur nomincprrprio.S ilvc.Rar.&Dcc.iijd.l.j.Bar. 
in Lturpiain prima oppof.fT. dcIcp.j.&Soci.ind.!S. 
^ua-^fitum , quxconclulioprobaturinLquotics. ft]ac| 



Trentacinquij H 

Trcbcliia-& i n L vtni m. f fi n.fTde reb.dub. 

1 5 PrardiCla condufio procedit, f quando plurcs har. 
rcdcsfuntvocati,& fic fumus in inft ' ns & 
fubftitutionibus: namtunchabctur ci .u .^Lioad 
nomina propria, & ad nomina appcllatiua , & ad 
oncrisimpo(tcioncm:(ccus, quandohint plurcslcga 
urij vcidonatarijcaulamortis vocati, nam tunclctn 
per cenfentur vocati pro virili & oncrati, liuc fmi cx- 
prelTa nominapropria.liucappcllatiua, Ali.x3n.Ia(.& 
Dccind.i.j.Soci.ind.$.qu^fitum,&GuihLLBcricdic 
in d.cRainutiuSjin matcria rcciprocr^num. i o. qu« 
conclufio probatur pcr tcx. in Lvnica.$.lcd vt manife» 
ftctur,iundaglof.ibi,in vcrbo,provirili.C.dccaduc. 
tollcn.qucmad hoc ibiPaulus deCaftropondcrat. 
Hxc dccbratio fccundum antcdidtos Dociorcs, pro- 
ceditin oncrc mtrinfcco: fccus in oncrc in:rinfcco 
rei lcgatx.quia tunc pro portionibus, pro quibus cft 
fa^tumlcgatum, procifdcmcenfcnturgrauati . qu» 
dcclaratio an vcralic, videaspcncsSocin. in diiitoji, 
quxfitum,in a.colura. 

16 Principalcmtconclufioncm fccundo dcclara, vt 
pcr Angc. Arcti.in $.&fi cxdifparibus, Iniiiiucdc 
vulg.numcro 1. 

1 7 Tcrtius cafus prindpalis cft.tquando aliqai voca» 
ti funt nominibus propri js , aliqui appcUattuis : & in 
hoc cafu cocluditur.quod vocati nominibus propnjs 
intclhguntnrvocatiin viriics& xqualcsputiiones, 
quamuisinxqtulitcrinflitutircpcriantur.Vocativo- 
t6 nominibus appcilatiuis, pro porrionibus hxrcdi. 
tarijs vocaciccnlentur. ita concludunt Bart.Salvcct. 
Alcx. laf&Dec.ind.l.j.Guil.BcnciIicin matcriarcvi- 
proccjin d.c.Rainutius,num.i Angc. Arcuin 

fi cx difparibus, Inftit.dc vulg.fubftit. & Barr.in l.tur- 
pia.fildcicga. j. & moucntur, arg.I pianc.la ).in i.rcr 
l]x)nfo.fi".dclega.primo, &Lfipatcrfilia fT.dcvulg. 
& pupil.& fccundum Bart. ^cit tcx. cuin glolla in 1. It 
quis tcftamcnto.f}^dcftatuhber. 

In fccunda prindpaii conciufione, quaf cft an con- 
ditiopofitaininllimiionc, in fuhftitutionc rcpctita 
ccnfcatur. dccrcui hic poncte matcriam rcpctitio- 
nis conditionis, an conditio in vna difpofitionc pofi- 
ta.in altera rcpetitaccnfcatur, cum hxc matcria in va 
rijs iocis pcr Dodorcs tradatur. &quiacftmatcria 
mulcacontincnscapita, idconifiordinattm procccU 
lur, quisinmulcosdc facili potcriicaderccrrorcs:& 
circa iianc matcriam cft diligcntcr attcndcndum , cu 
^xpcinadu pradico difcutiendaveniat. &idcopro 
facilioridcclarationcquatuorconclufioncs ptincipa 
IfsconfidcTandas clFciudicaui: Quarum priitiacft, 
An conditio pofitain inftimtione, in fubftitutione 
rcpctitaccnfcatur ? Scainda cft, an conditioappolita 
in lcgato cclcacur rcpccita in alccro lcgato in cadcm , 
vclin aiia &diucr(a voiunt.-itc, vt in codiciUis,fa(So ) 
Tcrriacft,.incondicio appolicaininfticurionc, ccn- 
icamr rcpetita in lcgato faClo in codcm tcltamcnto, 
vclin codicillis?Qtiarta& vltimacft. anconditio po- 
fita in inftiriitionc fcu in legato fai^lo in vno tcfta- 
mcnto, ccnfeatur reperita in inftitutione fcu Icgato 
fiitflo in altero teftamento . 
I S Circa primam conclufioncm fduo cx mcnte Do- 
dorumfiintconlidcrandicafus, & primus cft,quan- 
doloqutmur dccqndiuonc adici^a mftitutioniiqua 

conditio 
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condi cio ippclLitur qualitos, non autem rclidu > ncc 
difpofitio.l.riquisfuDConditioncdandoriim io.fffi 

anis omifcau.tcrtam.&in hoccafuconcliiciiturcon- 
itioncm inflitutioniadicdam non ccnfcri rcpctiti 
a fubftituto.l.lub condiiionclfldc h.Trcd.inftit.I.quic 
conditio.tf dccondit. &:dcmon(l.&l.ab omnibus.$. 
cum quidam.tr.dclcg.j. 

Dubif.Ttur, an harcconclufio proccdat incoditio- 
ncpoicftatiua , vii procedit in conditionc caluaii : vc 
excmpli gratia, Tiiius intUtutus fuit fub conditionc, 
ji ccntiim dakTitTitio,tuncdubiraruran harccondi 
lio intclli;4atur ctiam rcpctita inpcrtona fubiHtuii. 
In hoc dubio dux funt Dottorum opinioncs : Prima 
elt ncgatiua,& iic quod anccdida concluiio non pro- 
ccdat in condicionc poiclUiiua, &;pcr confcqucns 
conditio dandi ccnfctur rcpctita in prrfbna fublHtu- 
ti.ir3tcnctt;lof.ind.l.fubconditionc, quam Irquun- 
tur ibi R.apli.Cum.&: lac.dc Put.quos rcfcrt & lcqui- 
rur laf in l.licet Impcraror , num.4 ^ii^dc lcg.;. & idc 
tcncti;l. inl.vnica, in $.profct'undo.C.dccaduc.toll. 

Contrariam opinion cm ccncn c Ikr. Bal.l'au.de Ca 
ftro, & Ang.in d.l.(ubc6dicione,Ang.&:Salyc.in Lvni 
ca.$.pro fecundo. C.de caduc.collei).Iinola& Pau.de 
Callro in d.l.qiia; conditio.& h.TC lccunda opinio mi 
hi magis plaoct, quxprobaturtampcrrationcs OaU 
di,quam pcr Lti. iLdc condit.inlUt. 

Hanc conclulioncmdcclaraprinu^, vtperMarcu 
Antonium Natcaminc0nil.4Sj.hb. j.fccundo dc- 
clara vt per Ruinum in conii. 1 10. num. j. & 6.vol. 5 . 
J<t Sccundus cafus cll , tquandoluquimurinlcgatis 
reUciisab in(lituto:&inhoc caiu conciudas lcgaia 
ccnfcri a fubilttu to rcpeiitxl.licct Impcrator. £dc lc- 
ga.j. iScconiolumlegara repeticacenlentur,fcdetia 
qualitas adicc^b lcgato: Sc iilco conditio adiccta lcga 
lorchcioab inAituto,ccnicturrcpcciiaa fublbtuco 
vigorc tacitz rcpctitionis, vt cll tcx.in Llin. $.tin.f!.dc 
fidcicommilLhbcr. Hicconclulioampliatur&hmi- 
latur pluribus modis, quas ampliationcs &limicacio 
ncs vidcrc potctts apud laionem in d.Lliccc Impcra- 
tor,num.4 j.cum fcq.ad qucm me remicto.^ 
ao Circa iccundam conciulioncm, fcK mcntcDodlo 
rum plurcs funt coniiderandi cafus: & primuscit, 
quando cil idencicas reniin &pcrfonarum , ideilil- 
lius, qui rehnquir, cui rclinquitur ,& a quo rclinqui- 
nirexcmpli gracia. Tcdator rcliquic Titio fiinduiu 
Scianum <ub conditionc , puta It nauis cx Aiia vcnc- 
rit: & dcindc rcliquicTiciofundumScianum,Du- 
bitatur an in hoc cafu , conditio in primo lcgaco ap- 
polita,ccn(catur in iccundo lcgato rcpctica? &i in hoc 
calu Bart. & Albcr. in l.in rcpctcndis.tf.dc lcg.j.con- 
dudunt, qiiod autafcriptio fecundi legati nc incon- 
tincnti,autexinteruallo:ii ex inicruallo, ndcenfetur 
£i«Sa repecitio, fcd vltimum legatum purum dcbcbi- 
tur.L li mihi & cibi.$.in lcgaro.tKdc lcg.j.iSc Lquod tra 
flitum. dldccondic.&dcmonilrac. Siinconcincnti, 
autiniccundolcgatoiit commemoracio primi,auc 
non:ii fitcommcmoratio, noniit repetitio: fi non 
fit commcraoratio, txinc crit in clcciionc icgacarij 
accipcrc purum vcl condicionalc.Lnon adca.fr.dc 
condic.& dcmonilrac 

Hxcopinio non pUcet GofTrcdo inLcum pater. 
$.abinfUtuco. fildcleg.z. nutn.S.&^. natn dicitipfc. 
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quod ii fccundum lcgatum non opcratur ctfcdura 
& iic cilftullratorium ii conditionisrcpcciiio intcl- 
ligacur,tunciiucIoqiiarisdccondittonc,liucdc mo- 
do, veldcdic, aut dclidcicommil]o,nunqium ccn- 
fcturf.idarcpctitio,vc li vcrbigratia, primo Titio 
ftindumdtdero&rogaucro cum vtdcr jliquid Scio, 
dcindc abeodemharredceidcmTitio lcgcfundum 
cundcm , fidcicommidum non intelligctur rcpcti- 
tum,nccin hoccalucurandum cll, vtcuin cxintcr- 
uallo vdincontincnti iccundo lcgaucrit,qua: con- 
clulio rationc&lcgeprobacur. 

Ratione, qu ia vcrba dcbcnc aliquid opcrari , & vc 
ahquid opcrcntur intdligi dcbct.Lli quandc^in prin. 
frdclcgj.fcd in iflo cafu lcciidum lcgatum nihil ope- 
ratur,quia eil idcm per idcm, cum eidcm & ab code 
lcgatur, crgo nciccundum lcgatum fruilracori^potl 
cumiicpcrrcilatorcm, &ncciusvcrba nihilopcren- 
tur.concludcndum cli;condiiionem in primo legato 
pofitam non ccnferi in iecundo repecitam. 

Lege probacur pcr ccx.in l.li tibi certam. fE de adi- 
mcn. Icgat.qui tcxtus licct in fidcicommilli gtauanii- 
ncloquacur, tri eius difpoiitiolocurahabeiinomni 
conditionevcldic.vcl modo, quiati nonintelligitur 
rcpciitum fidcicommilltim, multo minus conditio, 
vcprobatur cxduabuslcgibuslimul iund;iscontra- 
rijs, icilicct cx I.Iicct.ffldc lcg.j.&cxLfub conditionc. 
ff.dc hzrcd. inflit.vbi facilius fidcicoramiiliim intclli 
girur rcpcritum.quam condirio. 
11 Nccobf}atd.Lnonadca,tvbidillinguitur,vtnira 
ex intcruallo,vclinconcincnti,&fiincontincnti,vtru 
(iibcommcmorationcvcllinc,quiacautiirimc fada 
clldicbilcx. nam tcxttisiflc in principioloquirurdc 
fubdiucrlis conditionibus datisvcl primopurc, dc- 
indc fub condicione.Deindc in vcri.icd ii prius.loqtii 
tur dc primo dato fub condirionc.dcindccx intcrual 
lo purc. pollca in vcrf quod ii purc,vfq; ad tincm, lo- 
quicur dc datis prim6 purc. dcindc& tccundo & in- 
contincnti fubconditione,n6autcindcprimodaro 
fub coditionc, dcindcfecund6& incontincntipurc. 
Vndcii primopurc, dcindcincontincntifub condi- 
tionciine commcmorationc cidcmlcgcmr, g>quia 
fadiitcrnd rcccdimusi magisplcnopropter minus 
plcnum,& conditionale cil mintis plcnum, qu^m pii 
rum,quod tunc non videtur plcnc rccclliim apri- 
mo puto,fcd quod malucritlcgatarius,iic idLcccvcl 
prxCens, vcl fub conditionc . fcd qiiando ccontra pii- 
mo lub conditionc, dcinde purc & incontincnci, crti> 
quodiinecommemorationccidcm Icgccur^pucandu 
cl},quod mnclbtim purumcrir, &poilcriorlcripru 
raac(cndccur,iicut dicimus in fidcicommilIo,vcd.l.li 
tibicerram.&ratiocil,quia faciUus propcer magis 
plcnum rcccdimus a minus plcno , fciliccc condicio- 
nali,quam cconcra, vcprobacur in l.alumnx.ffldcadi 
mcn.lcga.& in Lli fundum fub conditionc. $.li patci- 
£imilias,& ibi Gotrredus.tf.dc leg.j. 

Hon: opinio Goffrcdi cA verior.quara ira ccnet it m 
plicitcr Oar.in d.L ti tibi cer tam, & Dccin conli. 1 90. 
iiib num.S. in verf fccundo & mdius rcfpondctur. & 
binccllquod lcganimvxori fatilumiub conditionc 
viduitatis, nonvidcmr illaconditiorcpctita inco<ic 
lcgato pcr cundcmcidcm vxori tvicloincodicillis,ii 
rcpctiuo ilU nilui opcracur,ptoui cll dc mencc Dcdj 
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in ilconfi. 1 5>o. fub nu.8. dum rcfpondct contrarijs. 

Supradidaconcluiio proccductia, quando.nicft 
idcntitas cx partc pcrlonx, cui rclinquitur,& rci rcli- 
d^ar-.fcd cft diucriitas pcrfonarum, a quibus rciinqui- 
tur,idcft li rclinquitur a diucrliscoh.rrcdibus.fcu lc- 
gaiarijs: nam &in hoccalu noncenlctur faclarcpe- 
ticio, Uar.in d.i.in rcpcccndis. & ratio e(l, quia pcrin- 
dc ci\, ac fi in duobus tcitamecis cilct lcgatum.l.quid 
crgo. iA\ quis duos. ft.dc icg.j. quo in cafu non ccnfc- 
tur fiCki rcpcticio,vtci1 communis opinio, quam re- 
fert iS<:fcquiturCurt.iun.inconfi. 1 6}.num. 1 4. 
Dcclaratur anicdic^a conciufio pluribus modis,& 

11 primoi^jkVtnon procedac, qti oratio cil dcfccliua cx 
partcrci lctjacx, vc c^ccmpli gracia.icgo Titio fundum 
Scianum iubconditionc, poAcadixic ccflacor, iccm 
Titio fundum Scianum hxrcs damnas dare cfto, vti- 
que in tdo cafu ccnfccur faAa condirionis rcpctitio, 
cum primum lcgatum rcferaturad lcgatarium,(ccu- 
dum ad hafrcdcm, &c idco rcpctij t, vt tollcrctur difti- 
cultas,& voiuit diccrc tcllator,quod prius ictiaui, ha: 
rcsdcc, ita probatur in (il.in repetendis, & ibi Bar. & 
prxfentic GofTredus in I.ab omnibus. $.cum quidam. 
llib nu. j I .in vcrf quid crgo.ff de icg.j. quod proccdic 
ciiam quando adcfl oracio impcrfcOla racicnc vcrbi, 
vt lcgo Ticio fundum fubconaicione, iccm Scio fun- 
dum. nam& in hoccafu ccnfccur rcpccitum prxcc- 
«lcnsvcrbumcum quaiicacibus& adtcclionibus .gL 
& Bar.in d.Lin repctcndis. 

^3 ScCTmdodcciaraturnonproccdcrc, •{■quandopo- 
tcttopcraricflcdum, ftcoititiovclaliud intclligatur 
rcpctitum: namtunc intdligiturin fccundolcgatc» 
fcciba rcpctitio , ita tradit GotTrcdus in d. f . ab inftitu- 
10, nu.y.&antccumfuitopinioBartoh, quampr.T- 
fcntii in d.Lin rcpctcndis, aum rcfpondct d.Lnon ad 
ra. quosfcquiturCorn. in conli.ioj. num. i f. in 1. 
\oL& ratio cft, quia mutaiio volunt.\ti$ non pr^fumi 
tur.LLucius,la j.& ibi gLfT-dc lcg. i .1. j .f1.dc probatio. 
& facit rex.in LciJ.qui mutatam. tf.dc prol>a:io.& hoc 
nonlblum proccdic, qiiidcmlcgacucidcm&abeo- 
dc Icgacurin codcm ccfto , icd cciam quando m codt- 
ciliis, cum ccltacor lcgando in codicillis , non vidc~ 
tur rcccdiilcapriori voluntatcpofita in tcftamcnto, 
Abb.in conli.^.partc i.& hinc cft quod li vxori rclin 
quatur fundus, li caftc\'i.iccrit,& vitam vidualcm fcr- 
uaucrit,&dcindciile fundusfimplicitcr vxori rclin- 
quarur in codiciliis , vtiquc li repetitio potcft cffcftii 
operari,rcpctitio in codicillis fa<Cla cclctur , piout te- 
nct Dccin d.conli. 1 jo.num.j.vfq; ad finem contilij. 
»4 Tcrtio&vltimodcclaratur.fnonproccdcrcquan 
do .ihud cx voiuntacc difponcntisconftarcc, Alcx.in 
confi.47.nu. ) .Ub. j.Marcus Antonius Nactam conf. 
47<>.in finc. lib.i.inconl.^S j. num.8.hb.j.& tradit 
Bar.in LScix.J.Caio, col.j.flldc fiindo inftru(tto.& no 
inirum,quia voiutas ccftacoris tocum facir, vcinquic 
lurifconkiitusini.cx fatlo. $.rcrum fiidchxcc.inftit. 

Xf .Sccunduscafus cft,|quando cft idcntitas pcrlona- 
rum&ierumdiiicrfitas: cxempium, icgoTiciofiin- 
dum fubcondicionc: item eidcmlcgodoinum. &in 
lioccafuduo func confidcrandi cafus.&primuscft, 
quando lcqucns oratio,qu; adi jcitur pcr didlioncm, 
itcm , crt impcrfcda, vtlcgo tibi fundum fubcondi- 
tioiu:: itcmudcmdomuiu. &tuncintclliijiturcopN 
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ditionis fafl^a rcpetitio. LSeio.f . Caio. fEdcfundo ia- 
ftru£lo.&ibi Bart. 

Secundu$cafuscft,qiiando fcqucns oratio, quc 
adijciturpcrdidioncm,itcm,cftpcrfe^ta:vtiegoTi- 
tio fundum fub c6ditionc:itcm cidcm Titio icgo do- 
mum. &tunc non intclligitur conditionis fadarc- 
pctitio. Lqui flitidum.ff. dc contrahcnda cmptio. pcc 

3ucm tcxtumitadicit Barc in d.l in rcpetcndis.&in 
.LScio. $.Caio, &inLj. ff.dcpubhcan.& vcCtigal.m 
Li fcntcntia.C.dcappcIlat.&in conf.i^.&Bartolum 
fequunturcommunitcrScnbcntes, vt Raph.Cuma. 
in conli. 1 i.Alcx.in confi. 1 1 7.in j.vol & in conllfitf. 
in j.voLPct.dcAnch. inc.Ioanncs.dctcfta.Corne.in 
conli. 1 19. in i.voL Maria. Soci. in conli. 1 o.BarthoL 
Soci.inconfLjji.inj.voL &inconfi.ii.in z.voLDcc. 
inconfi.3 1 7.1af in J.arauc. Inftit.dcadio. &deniquo 
omncs alij fcrcconfcnfcrunt, cxcepco Pauio dcCa- 
flroin conli.S3.in primap.utc,quidixit,quiHl Barto 
lusloquutus fuitconcra l.in rcpercndis, vbioratia 
fft pcrfcda , & camcn rcpcci rio fic . Vcrum Paulus dc 
Caftro non bcnc rcprchcndic Barcolum, incuius di- 
ftis folcc incHc vcricas, vt inquir Soci.in confi.i<J j.co- 
him. ? .in j. voLnam in d.Li n rcpctcdis , licct fit oracio 
pcrfccta refpedu vcrbi : camcn oracio eft impci fcda. 
rcfpcchi rei. ira fcipfum dcdarac Barc. ibi in i.coLvbi 
inciucit ilLim lcgcm in argumcntum , qui)d (icut ibi> 
quiaoratio ci\ impcrfc(5arcfpcdu rci indudtur rc- 
petitio, ita&codcmodo dicendum cftfccunducu» 
qiiandooranocftimpcrfcda refpcdu vcrbi : &pro- 
ptcrca Paulus dc Caltro fenticns crrorcm fuum,mu- 
tauit fcntentiam & (irquutus cft Bartolii in alijs con- 
lilijs luis,vt in conf 17 ;.in j.prtc,& in conL 1 1 .& in 
conf 1 6.in a.paric. ncqueincaiu iftofacicndacft vi$ 
indidionc, itcm,quiaeftrcpcciciuaordinis, &non 
condicionis, BaLinLfi.C.dcindic.vidui.coIlen.&idc 
crt in didionc,vltra,vr tradit Arct.in conl.67.nam no 
inducit rcpetitioncni , quando oratio cft pcrfcda , vc 
apcrt^dixit Pau.dc Caft.in d.cof 17 j.&in dxonf. 1 6. 

Et hinc infcrcur,qucKl li vir (ax vxoris vfumfrudii 
fuorum bonoru lcgcc, doncc vidua vixctic, & caftam 
fcruaucric vicam:dcindc cidcm lcdii rchnquat in po- 
ftcriori lcgaco , & licin diucrfaoracionc, non intdli- 
gitur rcpeiita condiiio . Bar.in d.i.in rcpctendis, & in 
conf } 5).Coia rcliquir. Ual.in conL 1 5 j.quidam tcfta- 
ror,lib.j.Cuman.inconf 1 i.ccftacor, BaLin Lfi.C.dc 
indic.viduit. collcn. & Aicx.in conCjfi. num. j. V0L7. 
vcrum vc condicio intclligatur repctita, rcmcdiii dl > 
quod omnc rciinquatur eadcm orationc fub vno vcT 
bo, Bart.in conf 17. Baid.in conf jS.in reftitutionc» 
lib.i. Cuinan.in conf }4-patcrvxori,inconL46.pa- 
tcr fiiijs,& in conf47.tcftafor.FuIg.in conf ^cdomi* 
nus tcftator,&AIcx.in conf66.vilo teftamcnto,hb.). 
& tradic loannes Guaidcnfis in crad.dcartc tclLandi > 
in cautcUs vltimarum voluntatum , in caut. j8. 

tt nota quod dictio , itera , quando adijdtur ora- 
tioni pcrfccix.tunc cit magis con tinuariua.quam re- 
pctitiua , cum fcqucns oratio tanquam pcrft^da in 1« 
non indigeat rcpctitioncfcdquado diillio,itcm,adij« 
drurorationiimpcrfcdscx partcvcrbi, vclcxpartc 
fuppofiti,vcI appoliti : tuc pcr didionc,itc,inducitut 
rcpcti tio, ad hoc vt fcqucns oratio fuppleatur ex pnc- 
(.edcaubiUi B3HUad.(Msii.xj, vifa faCUoarrarionc. 

— Tcrtius 
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itf Tertiuscafos c(l,tquandocftidenntas reru,iScdt- 
ucrGras pcrionarum , vt lc^o Titio rundum (ub con- 
<]iuonc-. itcm Scioeumlcin Aindum.in hoccalucoo- 
cludicur.proutfupraconcluliim fuicnam li lcqucns 
-oratiocftimpcrfcCla, 5c regiturabeodcni vcrbo, lc- 
go: tuncinduciturrcpctitio.rccusn lcqucns oraiio 
.ieft pcrreda,& non rcgitur ab codctn verbo, nam 
tutKnon inducitur rcpciitio: nam omnis tacita rc- 
pctiiio procedit aut rationccopub: vel contunitho- 
«is , Barto. in dida 1. Scio . $. Caio . fT. dc fundo in- 
i\m£to. aut rationc verbi rcgeniis lotara oratio- 
ncni , aut vinutc idcniitaus rationis, vtcft quaiido 
iiibcft aliqua ratio rcpctcndi antecedcntia, in lcqucn 
(ibus , & cauii^qux ucitam repctitionem excludunc, 
^unt vt aducrfacio orationis, vtquia cft ibi didlio, 
/od,vcl rccus,&iunilia.iccm icparatiodifpolitionum 
& temporum , itcm aducrfaiio ranonis non haben- 
tis atHueriatiunm rationcm, Ikld. in di&o conlilio 
I j ; .hbro quinto.&: ccxcus in l.lcgacum.Aidc adjmcn. 
lega. proccdicquando Icgacum transfcrtur& conftac 
<{uok\ cransfcrtur, alias in dubio ccnlccur fada traxi(- 
latio , curo in dubio non ccnfcacur rcpccica conditiu 
pofira in pran:cdcnti oratione, gloli in I. Il qius a Hlio, 
in i.rcTponro. ft!de lcga. primo, quam ad hoc pondc- 
rat Ioan.dc Ana.in coniilio ocl.iuo, in Hnc,& rcgular- 
xiterinlcgato non intelligitur qualitascondicionis, 
«ifi exprimatur.I.).de conciit.& dcmonft.arg.Lli ftipu 
lacus.j.Grifogonus. dc vcrb.oblig. pcr qux lura ita 
concludic Cum.in conli. 1 1. 
'»7 Quartus &i vitimus cafus eft, tquando cft diucrfi- 
tas rcrum & pcrfonarum , vt Titio fiindum Scianum 
lcgo fub conditionc , li nauis ex Alia vcncric : dcindc 
Sempronio Icgo fiindum Aftirium. &in hoccafu c6- 
cludicur,qu6d auc cft vnitas orationis,vt cxcmpli gra 
liaTitio fundum Scianum, &Scmproiiio fundum 
Aflirium Icgofub condicionc, li nauisex Alia vcne- 
rit:&tuncin vtraquc pcrfonaadcftconditionis rcpc- 
titio,Got]rcd.ta d.l.in rcpctcndis, &inI.fin.$.Scio.flI 
dclcgxfccnndo,&prob.-ttur in Ui fcruo . IT. dc ftacu 
libcr. Auccft diucrlitas oracionis , vt lcgo Titiofiin- 
dum fubcondicione,linauiscxAliavenerti: itemlc- 
goCaiomillc: & tuncnoninducitur conditionisre* 
pctiOjgloLBarto.Pau.de Caftro, Albcri.& Goft'rcd.in 
d.l.inrcpecendis.&raciocft, quiacondicio appolita 
in perfona vnius.non cenfctur repctita in pcrfona 
alierius.& hoc proccdit ctiam vbi copuLi, &, apponi^ 
turintcrdiucrlas pcrfonas, &fiuc lit rerum diuer- 
fitis, fiue vnita,liuc in eade orationc,liuc in diucria , 
Barto.inconfiliotertio, vbiallcgat ccxtum procafu 
cxprciro, in I.hn. $.Scio. ff. dclcg- iccundo. hoc eciam 
vidcturprobari inl.lulius Paulus. lF.dcconditio.& 
dcmonftracio. idcm ccncnc Dyn. & Barto. in I.mulie- 
n & Titio. fF. de condit. & demonllrat. & Alcxandun 
conii. 1 58.volum.<>. 

Vcrum animaducrtas: nam fi legatadiuerladiuer 
lis perfonis, indiucrlis orationibus fiant , non cft du- 
biuni,9 conditioappolita vni perfon* feu legaco vni 
pcrfonxfado, nonccnlccuc rcpccitaaltcrilcgaco fa- 
€to altcri pcrfonat, fcdli diucrfalcgatadiuerlispcr- 
(bnis fiant in vna orationc, vcl in diuerlis, duntamcn 
abvnorcgulcntur vcrbo: vtcxempli gtatia , Seio,;fi 
ituhi ha;rcs non erit, 6t vxorieius MarcclLc argcn- 



tihbras i j.dari volo, vej Tirio, flnauis ex A/Ia ^-e- 
ncrir,legofiindum: itcmSeiodomura. runccft diA 
£cuItas,ancondicjo in alrcra perfona rc|Ktiu ccn- 
fcaiur; &in hoc dubio conduliuc proccdcndo di- 
cas: Aur conditio zqualitcr non congruic vcrique 
pcriorue,&cuncnon ccnlccurfada rcpccitio , vt cft 
. in di&o $. Scio , in quo in peribna MarcclU non in- 
tclhgirur fada rcpctitio conditionis, qui,i iJIacon- 
ditio.li hfres non critScius. nonzqualitcrcongrue- 
bat Seio& MarccIJa: : nam in perfoiu Sci; eratpoce- 
ftatiua,fcdinpcrfona MarccHx crac cafualis, Barco. 
in LSci.e. (.Caio. ft.dc fundo inftrucio. Bald. in didk) 
f .Scio,&tradit Alexand. in coniilio i fS. hbn) icxto. 
Aut conditio ucice incrat rclpc<ihi pcrlonx cui adi^ 
citur, & tnnc non ccnlctur fada rcpctitio, vt cft in 
<liiJof.Scio.nam illaconditio, liharrcs non erit.adie 
itain perfona Scij , tacitcincrar , pcr I.qui filiabus. $. 
fin. cum I.fcaucn.l.pl.u)c. $.li duobus. di I.lcgatum $. 
harrcdi.ftxlc lcg.primo, &pcrconfcqncnslicuf nihll 
o|>craturjn pctlbnaScij cxprcfsc nominata. Ltcriia. 
fl.dc Icga.primo. I.li Tirio , in finc. ff. qu.ando dies lo- 
gaticcd.itanondcbctopcrari ia pcrfona .NiarccILe, 
inqua alias viderctur facla cacita rcpctitio. L £ iti 
dicm.f.li truQ.ft]dc conditiQ.& demonftratio. vi- 
dc Alexand. in diclo conlilio i jS.&Socin. inLmu- 
licri & Ti tio.ftu1c cond i tio.& dcmon ft ra ti o. A ii t co n 
ditio xqualitcrcongruic vtriqiieperfonx, &condi- 
tio adieda t.-icitc non incft: & tunc autpropric eft 
vna oracio , vt in Lli fcruo. ff.ik ftarulibcr.vbi didum 
fuii ScicJius cum raciones rcddiderir, cum contu- 
bcrnaU fua hbcr cfto , nam ibi cft diucrficas pcrfona- 
rum & rcrum , quia hbcrcas Stichi a Iibcrutc contu. 
bernalisdiffertnumero, JicHCipli numeroditTcrunt: 
&inhoccafu cftrcpctitiocoditionis, vtprobacurin 
d.l.li lcruo. Aut prupric non cll vna oraiio, vt Tirio, 
iin.-iuis cxAlia vencriclcgo fimdum: itcm Sciodo- 
& tunc Iicct pcr p.ircicipxtioncm fubaudia- 
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tur,vcrbum, lcgo, umcn cum fint diucrlx rcs & pcr- 
fonx,QonintciIigitur fad^a in altcra pcrfonacondi- 
tionis rcpctitio, & ita ccnec in fpecic Goftrcdus in di- 
do$.Seio,numero 8.& ratio c(l,quia qui in certo ca- 
fu fibi prouidir, vidccur vellc in cafu omillo prouilio 
ncm ccllarc. Lcommodinimc. fLdchber.& pofthum. 
Lli cum docem,in princ.ft^foIuco macrim.& Lli cxti .1- 
ncus. iTdc condic.ob caul. immo in cafu non cxpref^ 
fo, vidctur potius voluillc contrariam dilpofitio- 
neroin cafu omilfofibi locum vcndicare.cap.non- 
nc, de prxfumpt. Lmaritus.C.dc procurat. I.cura 
pr.ctor , in principio. ff.dc iudic Lcunda. $.(in. ftidc 
conditio.& demonftr^cio. ergo tcfbtor.qui in pcrlo- 
oaTitijprouidit, lcgatumita dcmum locumhabe- 
rc, li nauis ex Alia vcncrii, vidctur nollc lianc diipo- 
fitioncmlibilocum vcdicarc in pcrfbna Sci; , inquo 
iJLi conditioomillafuit. 

Ex fupradidis habcs duarum conclunontim rcfo- 
luiioncm: primx,an & quando conditio non ccnfca- 
turrcjxrtiu: fccund^.an &quadoccnfcaturrepecica. 
18 Primam declara non procctlcrc, tqiundo .idcft ia 
lccundolegacodiifbo rcpeticiua, Hocamphus : nan» 
tuncccfoctir fadla conditionis repecitio , vtprobatuc 
in Lauia, & in I.Iibcrcis.f}.dc condit. & dcmonft. & in 
Lcum ii»^uu5 . fCdc condicio. inftitut. Hxc declaracio 
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dcclaraturaliquibus modis: &primonon proccHit, 

3u3ntioconditiopcii'onarcoli.Trct, &:rcpctitioHt in 
lucrfis pctlonis, vt (idico , Titio funfiiim, li libcros 
habiicritlegoidcindcdicam.HocampliusSciocquii 
Icgo: na tunc no intclligitur in aliqiio tida rcpctitio, 
ficutnccintninslitionc,vtd.i.lcg3tura.fr.cic adimcn. 
Icg3.quianec hocnaturacoccdir, ncc tcltator voluir. 
Lvnica. J.ncautcm. Cdccaduc.tollcn. rraditGoftre- 
dus in tibi purc, num. 5 i.rtidc lcg. j .Sccundo non 
proccdit , qj.aiido rrpctitiocoditionis rcdderct lcga- 
tum inutilc: nam tuncconditionon intclligctur re- 
petita,quiainutilit3S prxdida facitin dubiocellarc 
repctinoncmcondiiionis. vbi ceilantcinUtilitatcco- 
ditiodiceretur rcpctita,vtprob3turpcrca,quxin fi- 
niilinotaniurin l.(cruus,lupcr vcr.cxtiterit.ff.dccon 
dicindttut. cxcmpli gratia , tcftator dixit , Titio fun- 
duraTitianum, li fundum Scianum nunquam in do 
nriniofuo habucrit, Itc^o: dcindc dixit in codicillis, 
Hoc ampliu'! cidcm Tiiio lcgo viam pcr Ainduin 
cneum Caianum ad fiindum Scianum. ccce quod 
conditio in vixlegato rcpctira non intclligctur, qiiia 
via; lcgatum rcddcrctinutilc.l.fiindum.fll dclcr.lcg. 

l.j.flxommun. pr.Tdia Teriio non proctdit,quan- 
do cum diflione, ampUus, non ad ijucre t ur pronome, 
Hoc.nam illadidiio rton cllct rcpctitiu.i conditionis, 
liru qualitatis praxcdcncis Icgati,(cd dlcr (olum con- 
tinuatiuaatfluslegandi.rcxtnscli-notabilisin l.(i lcr- 
uii s lcgatus.$.fi ita (criptum.fTdclcg.j.C^artb & vlti- 
tno non procrdit,qu.-indo in lcgaio nouitcr fA&o pcr 
di^onem, hoc3mplius,adcllcidiniinutiovcllimita 
iio:namill.idiminuiio&limitatiointcUigirurctiim 
rcpctiu in lcgatu prius fado, tcx. e(t in I.Aurthiis . 
teflamento, il z.fl.dclibcr.lcgata. tradit Bart. in d.Lfi 
iibi putc,& laC.in Llcgara inutiliter, nu. ^ fl.dc lcg. j. 

Secundam conclufioncm dcclara pluribus mo* 
dis, t&^ primo non proccdcre,quandoconditio,quc 
apponirur pri mo lcgaro, taci tc incrat: nam tunc non 
ccnfetur rrpeiiia in altcrolcgaro.& raiio e(l,quia 
qualitas,quxfui natura t.icitcinc(fin aliqua di(iH)> 
fitionctquamuiscxprimatur, tamc nunqu.im in alia 
fcquentiorationcccnfeturrcpctitj, ca(iisc(l mirabi- 
Its in L(i in dicm.^.primo.fT.dc condit.&dcmonflrar. 
qucm ad hoc poniicrat Arc. in con(i.j.rcfcrcn$ Rayn. 
& Imo. iia diccrc pcr illum tcxtum idcm tradunt Alc 
san.incon(i.i 5S.vuL6.Guil. Bcncdidli ind.c.Rainu- 
fins, in $.duas habcns filias, num. 1 6 f . cxtradc tcfhu 
mcn. Roman. in fingul. 1 5 4. & in conlilio M 4. & 
loanncs l-ficronynnis Albanus in confilio dccimo^ 
nono,nnmcro 14.& 1 j. ■ ; ' . 

30 Secundo dcclara non procedcrc , f quando in fo 
cnndo lcgato (pccialis pruuilio fcu conditio puliia 
ftiit: nam tunccondicio nppofita primolcgaro non 
cenfctar rcpctira in altf ro lcgato , prout a (imili pro- 
batunnam quamuis claufula in ptincipio, vcl in rac- 
dio, vcl in finc pofita, ad pr.x-ccdcntia rcferatur. 1. j 
filius.ff;dclibcr.&f>oflh.ikLi.ih5fcriptura, in fi.fiidc 
lcga.primo, tamcn ad aUam claufulam , in qua fit fa- 
«ifafpccialisprouifio,non porrigitur,fccundum Bar- 
to.&Dodlo.ind.Ltahs,pcricx.in l.lcd & li pcr pra> 
torcm. J.dcindc adiccit.fF.ex quibus cau.maior.& iia 
concludirSoci. in confilio i i.in (caindovoluminc, 
^ AInand. inconfiUo£(>. in tcriio voluminc,&u> 
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confilio I j8. numcroquinto, librotf.Srprobatitriii : 
L(ubcond:tionc aim 5lofifJ.dcl1xred.1nftitucn.vbi 
condictuadicCta in ii»(titutionc,T)unquam ccnfeiur 
rcpctitain (ubiVinirrone.&glollaibiadignar racio< 
ncm,quia fiibitin .r fuam fpccialem coo- 

ditioncmliabct^.viiU.i-.i, iiprimus hrrcs non cri^ 
Hanc dcdaranoncm ccncnt ctiam Bcrous inconfi. 
1 1 r .coL t.verfiprarrtfrca, vol. a.& Bariholom.Soci.itt 
conli.ii.vol.^ 
3 1 Tenfodcclaranonproccdcre.tqnandoqualitas 
fcucondiiioadiethi in vnocapitulo fculcgato, vnir 
formitcr non congruit altcro capitiilo fcu lcgaco: 
nam runc nunqiiam qualitas (cti conditio rcpctita 
ccnfctur, Barto.& Gof^rcd. in d.l.in rcpctcndis , Pau. 
de Calho in confi.SS. in prima panc, loan.Baptida 
de Caftcl.in addit.ad ling.Romanin fing.i ; 4.& tra- 
dit B.irto. in I.Seix.f Caio.fr. dcfniid.inftruc.& nota 
quod qualitas fcu conditio.Tquahter cadcrc dicirur 
fcu vniformiter, quandocadcmconditionumcro& 
Ipecic , &(icomni rc(pcc1u , &paritcr, vtftiitin pri- 
moexpre(la,diciturctiam (ccundoconuenirc, vclu- 
ticflcondirio, linauiscx Alia venerit, qux vnifor- 
mitcr & inlpccic vtriquc ablque aUqua diffcrcntia 
comicnir, vtcrt in ca(u.Lpatcrcumfilix, infinc.ff.de 
p.nif. dotal. fcd vnifbrmitcr non dicitur conucnirc in 
ircundum lcgatum,qu3ndo conditio pollet lolum 
Cadere in gencrc.non autcm in (pccic.ncc cadcin nu- 
mcto, feddiHcrfimod^,&cum aliquoli difTercntia, 
vtincafu.I.fin. f.Scio. ffdclega.fecando, &itahanc 
dcclarationem tr3ditBarto.in didiof.Caiainprima 
columna, in vcrffedaducrte: quimctiamfcquitur 
Bcrous incolifilio i z i.volumincfccundo, ncchuic 
dcclarationi aducrfatur Bart.in dido $.Caio,in vcrfi. 
pro euidcntia. vbi loqucndo dc ijsiqtix in cadcm ora 
tione copulatiu^ ponuntur, voluic qiiaUtaicm fcu 
condiiioncm adicdam primr, ccnfcriin fcqucnd 
rcpeiitam.ncc rcfcrr.an condiuo potucrit in fcqucn» 
ti rc|>eti fpecialitcr,fcu vnifbrmiter, an vcr6 in gcne* 
rc & difFormitcr,dumod6 aliquo modo apta (it rcpc- 
ti pcr rcx. in diiflo $.Caio vbi tcftator lcgauit fundum 
inlVr iiAum & dumum : & ilia quslitas , inllru^m, 
etiamindomo tacitc rcpctitur,& tamcn hxc quaU- 
fasinfpccic,&vniformitcr rcpctita dici non poter 
rat, (cd lolum in gencrc, quoniam in fpccicaliiid efl 
inflrumcntum fundi , & aliud inflnimctum domus» 
qiiamuis in gcncrc tam domus pofTitdict inflruchv 
quamfundus,("cdalia &diucr(a fpccic influracnti. 
quiarcfpondctur,quod diflcrcntiacfV,an fimusin- 
ter plures res,intcrqua$caiiatcopula,3iiintcrpIu- 
res orsriones , an vcr6 inter phircs pcrfonas:namli 
fumus inter plures res, inter quas cadit copula, & 
in eadcm oratione.& tunc procedit id quod dicit 
Barto. namtuncfan'$ efVquodcondirio fcu qualiras 
ctiam in gcncrc pofTitrepcti in fcquenti, vt cd tex. 
in dido f.Caio, fmBartoUdcclarationem. Autin- 
terplures oratiuncs, &tunccum rcgularitercondi- 
rionisrcpcfitiononfiar.Lqui fundum. ff".decontrah. 
emp.& 1. (i quis a filio,in prin. & ibi Bar.lf de Icg.j.nc- 
ceflccdquod in cafu, in quo (itrcpcxitio, vniforrai* 
ter (ccundo conucniatnumero& (pccic, ab(qaeaU* 
quali ditfcrcntia,& per cundcm modnm,vt tradit 
Barco. in d.Lin rcpctcndis . & liiiic d^uod ft legaui 
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v«ori annum lcgamm.Honec Iioncftc Arcaftc vixetit: 
itcmcidcmtlomum, non porcfl illa condicio, Honcc 
honeftc&caftc vi.xcrir, intclligi rcpctitain rcquen- 
cilcgaio domus.&rano cft, quia in prxcedcnti lcga- 
to dicfla condirio no cft cxtindiua alicuius lcgati, fed 
impctlirctoriginem pro fcqucntibus annis, vtLqui 
concubinara.$.\'xori. fTdc leg.^iftumautcm cSehd 
non porcft opcrari in fcqncnti iegato, quia no cft nifl 
vnu: vndc ifta rcpctitio rcqticntib.pcr cundc modum 
nucongruit, vt Lcum pitcr. f cum impcrfctfia. ffde 
lcg.i.&r tradit Bar.in d.I.in rcpciendis . Aut intcr plu- 
rcs pcr(onas,& tunc non fulHcit, q, qualitas fcu con- 
ditio poflit rcpcti tantuin in gcncrc.fei nccdlccft, (f 
<]ualiia$ feu coditio po(fit rcpcti vniformitcr, & pro- 
ut cadcm numcro , prout fupra diciij fuit , & clicitur 
cx Bar.in d.$.Caio,in vIt.coI.qui ibi comunitcrappro 
batur,prourtraditBcrous ind.conf 1 1 i.fubnum.4« 
5cpi obacur in I.fin. i Scio.ff.de lcg. i. 
$ 1 r Qiiart6 dccbra non proccdcrc, f qiiando concur- 
ritfauor fanguinis& filiorumfauor: nam tuncnoa 
ccnfctur repccita qualicas. &ratiocft, quia cum fi- 
mus in coniediuanda teftatoris voluntate, videlicer, 
aa voluerit legare purc, an fub conditionc creden- 
diua cft cum purc Icg.ire voIuilJi rationc coniun- 
dlionis (anguinis.I. Aurdius. J.Titius tcftamento. 
ff, dc libcrat. Icgata. cum concordanribus ibi alle- 
gatispcrglolTam. & h^ccft bcnigniorintcrprcratio, 
<]uamq) paterrcpctcrcvolucrir conditionein (eque 
ti lcgato: nam non cftcrcdcndum patrcm voIuilTc 
adco 6Ijum grauarc, vt vcrunq; lcgatum volucrit fub 
condttione rclinquerc.vc in terminis dicic Pau.de Ca 
ftro in conC I ^ i n ti.in t.parte. confirmatur hxc con- 
clufiocx hocfimili: nam quandoalicuilcgaro tem- 
pusccrtxartatisadijcitur, vcrbigraria,lcgo Sempro- 
niodcccm.cum crit annorum fcxdccim , illud Icgatii 
fui naturacftconditio.->aIc.l.iicui legecur,in prin. cu 
ibi notatis pcr DoCVorcs.ff dc lcg.j. & tamen quando 
talclcgjrum rcliilum cftfilir ratioacconiun(flionis 
puramellccxiftimatur, &quad in dic dilara fit folu- 
tiocafuscftnocabiltsin LSciusSatuminus.fradTre 
bcl.vbi Bar.tradic Bal. poft glof. C quando dies lega- 
ticed.Soci.in confi.^i. in j.volum.&hanc dcclara* 
tianeitf'rcfcrt& fcquicur Hicronymus Albanus in 
conli.t p.num.l^. 

i Qi^int6 dcclara non proccdcre,t vbicunquc ex re- 
peritiune qualiratisfcuconditionisabfurdum rcful- 
tarct,autdilpolittonis fublcquctis inualiditas lcque- 
retun nam tunc nullo modo dcbct,ncc porcft dici fa- 
ilarcpetitio,vtcfttcxtusi]otabili$ in Lcumpatcr,& 
ibi B.ir. tf!dc paC^dotaL& voluic ipfc Bar.in l.talis fcri 
ptura,tn line,in vlt.coL flldc Icg.j. & tradic Berous in 
ci.con(i.iit.voLz. 

4 Scxtb declara t non proccderc , quando aftus (c- 
quens fui nacura fauorabilis rcftringcrctur, (1 pracce- 
dcns qiialitas &condtcioad cumrcfcrrcrctur: nain 
tunc non ccnfctur facla repeticio.icalnnoccn. & But. 
in c.cum dilc<^i . dcdonat.& in fpccie. Alex. in confi. 
^S.nu-S.hb.j. & in con fl. i ; 8. nii. S.lib.^J. laf in I.tahs 
fcripmra,niim.+o.verf^fcxtohmica. ffdclcg.j. Goza» 
di jn con(1.8o. num.{ .& lacobus Mcnochius in con- 
filio 8(5.numcto ji. 

5 Scpcimo dccUra t no proccdcrc in odions,in qui- 
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bus non conccdicur repecicio qualiratis &condicio- 
nis, Alcia.rcfpon.56.num.a7. vbi communcra ciTe 
opinioncmdicit,<jucm rcfcrt&fcquitur LicobusMe 
nochtus in d.conli. S6.num. f f. 
3 6 Oc^auo dccLiratnon proccdcrc,quando conditio 
pcrfcpofitanoncft, fcdad qualificandum adum vc- 
ninnamtuiic conditio appo(icavnilcgaro,adaliud 
Icgatumnon rcfcrtur, vrpuralicondirio vcl modus 
inlcrirur vnilcgato, Barto. in Lfin. ffdc rcbusdub. 
qucm (cquuntur Alcxan.in di^floconlilio i jS. nu- 
mcrolcptimo. Cohjgn.inconlilio^o. columna j. in 
princ.Dcc.in conliliu p i.nutn. i .Soci.iun. in conlilio 
tcrtio,numcro4i Jib.j. &inconli. i^.numcso jjib. 
tcrtio. Capyc. dccif i oS. nutn. ii. & lacobus Mcn»; 
chiusindxon(L8<>. 
3 7 Nono & vltimo dcclara t non procedcrcquando 
inlcgatocoditionali pr.cccdcnti cftaliquaratio fpo 
cialis.qux dcfccit in fcqucncibus: nam tunc non ccn- 
fctur rcpctitacondicio in icqucnti le«to, ctiam (i di- 
^^io,itcm,adicda fucrit. Llcgarum fiib condirione vl- 
tim.i. tJ.dc conditiu.&dcmonftrario. &l.calcge, in 
princ. (fllocari. rradic Alc.\and.in di&o conlilio i fS^ 
numcro vndccimo. 
38 Circa rcrriam conclufionem, f quxcft, an con- 
ditioappodta in inftitutioneccnfeacur rcpccitainle, 
gato (ado in codcm tcflamgto vcl in co<Iicillis ? Trcs 
ex menre Doclorum contidcrandi (iint calus. 

Primusquorumeft, quando inftitutio condiiio- 
nalis & lcgatum a(cribuntur in codcm tcftamcnro.& 
in hoc cafuconcludintrper glof Barco.Pau. dc Ca- 
ftro, &Gofh-cdumin I.auia. fKdecondir.&demoa- 
ftr3tio.& prr Ruinum in conli.p numero 1 5. Iib.i. 
qttodconditio appolira in inftitutionc, ccnfccurin 
lcgaro rcpcrira. qux concludo probatur in L fin.$.fin. 
fTdcdolicxceptio.fcd dubitatur, an h.TC conclulio 
proccdat, tamquando inftitutio &lcgatura ponun- 
turin cadem oratione, quamquandoindiucrlis ora 
tionibus ponuntur eciam (inc di^^ione rcpctitiua. 
Pau.dcCallro,ramind.Lauia,quam in condlio 17 f. 
in fitic.in prima partc,tcnct,qu6d hxc concluiio 
proccdat ctiam , quando inftitutioalchbitur &lcga- 
tum in diueriis orationibus, &mouetur pcrtcx.in 
Lduos matcr.frdccondic.&dcmonftrat. Huic tcxtui 
rcl]>ondctur, illum potius in contranum tccorqucn- 
do: nam racio, quare patrcm i lcgatorum commodo 
rcmoucat, eft, quia cinancipando filios , obicquu- 
lus voluntati vxoris fux , (iipremum iudicium didx 
vxori fu.T,voluit cuftodiri.vt dicic lictcra . ex qua m*« 
nifcftccolligitur, quodnoncmancipandofilios, pa« 
tcr, quiemanciparc fupcrfcdcndo tilios, non ob(c- 
quutus vxori voliintat i (uprcmum ipiius vxoris iudi- 
ciumcuftoilirc ftipcrfcdic, non (ubmoucrur ilega- 
torum commodo , cum ccdantc huius lcgis ratione^ 
ccdct etiam lcx.Ladigcrc. fquamuis. (Ede iure patro- 
nat.li crgo non (ubmouctur pater i Icgatorum com- 
modo,qtiandocm."icipare fupcrlcdir, (equitur, quod 
cfto,quod non cmancipct cos quod lcgatorum cora- 
modiim paccr con(cquicur,crgo condiiio emancipa- 
tionis inlcgacispcrprxccpcionchlijs faf^isnon inccl 
ligicurrcpccita. Etiidixerisqualiterin tcrminishu- 
ius logis patcr cmancipando poftca ilcg.itorum c6- 
modo tcmouctur,cii cdlcrit dics libcrisin poccftate 
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patiisexirtrntibus, qnoincafulicCTemancipefHr no- 
ftca tilij , rcmanerc tkbcrcnt lo-^ua pcnc jurrcin , vt 
probfttur in l.li poft dicm. f fi. f';i<]U3tIodics lcj^.ccd. 
Kcfpontictur , nam aliqiiantlo jutcr pcrmatrcm vcl 
jiuiamUbcrorum rogntiir, vtftlioscmancipct, alii]ia 
/jonrogatur quot^ cmancipcr,icdfub cmancipatio- 
nisconditioncfivdquaKtlo cmancipati fiicrinr, cis 
rclinqnitur^ficintctiftain aIit]uibu$cfVtiiffcrcntia,& 
inalit]uibusconacnicntia.t1i(icicntiAclK quiaqnan- 
do rogarur vt cmacipcr, ip("e fi commodum aliquoH 
fibi a tcfiatricc rciiithim agnouerit, manumittcrcco 
gif iudiciso/hcioinftar cius, qui lcgatii agnouit ma- 
rumittCrcco^itur, vtptobatut in l.licuilegatum.ffi 
decondit.&dcmon. fcd li non fucrit rtigatus cman- 
cip^c (ilium, fcd Blio fit aliquid datum lub conditio- 
fie cmanctpationis ficut in l.illa . duos maicr , fubdi- 
«Staconditioncini^iniri fucrunr,&iuncpatcr filios, 
quibus prouifumcftfubcmancipatioms conditionc 
non cogctur ctiam cxtra ordincm manumittcrcefto 
quod ipfi patri e(Tct rclidum .iliquid aiiud,& didum 
rclitihim agnoucrit.d.l.fi cui lcgaram. Conuenicntu 
cft'.quia(icut qtiando qnisrogaiur vtfilioscmanci- 
pcr & volantaric icu coadlc cxtraordinem iudicis of 
ficio cmancipat, cogitur filijs cmancipntis rcftitucrc 
quicquid diciis filtjs cftrclidum i tdbtrice matrc 
vclauia.cltoquodnonrogallct tdlatrix patrcm,vt 
filij'; j>er cmancipationcm ("uorum iurium ftclis rcfti 
tuerct fili js dc rclidb, vt d.l.(I cui Icgatum.§.fi.& I.feq. 
itactiamqiundofilijsfiib cmancipnrionis condititi- 
ncprouidctur,&patcrcosvoluntariccmancipet, cu 
nA noccogi non poiTit, ipfc tencbitnr didis filij^ rcfti 
tucrequicquid diCJis filijs a tcftatricc cft rcliAii, cfto 
quod tdlatrix de rcditucndn, jiatrcm non rogaucrir, 
& ficlicct dics lcgatorum filijs darorum certcrir, hlijs 
adhuc non cmanc ipatis,& acquiliuerint iurc ifto plo- 
nclcgatapaiiivtd. Lfipoftdic. $.fi.q lcgata pcrpctuo 
rcmancbuntpcncspatrcm, nificoscmancipct, quia 
potcftvtpr^mifiaiihoccogitvcruntamcn (i iiliuspo 
ftcadicltis parcr rmancipct, iplcrcogcturdifta lcgata 
fihjs rcftiiucrc, &(icnoiiobiiatd.l.lipoftdicm.$.fin. 
quia (atcor,quod dit>opatri legata qujruntur.vt ibi, 
lcd rcftiiucrc cogitur fi cos cmancipct iure fideicom- 
mifli tacitc tditLi filijs,vt in d.Lduos matcr,& in d.l.fi 
cui Icgaturn . & pcr hanc induclionem tenct Goffrc- 
dus m d.I.duos matcr, qutxl quado eft idcutas pcrib- 
narum,&diucrlitas rcrum feuprouilionu,&diuerf; 
funtor4tioncs,quodcondicio appofira inftinuioni, 
non ccnfcturrcpctita inlcgaro. &|j.mc opiiiioncm 
tenct etiam iacobus Mcnochius in conf 86. num.^*;. 
& cum i (l a cgo pcr t ran(co. 
'35> Sccundusca(uscrt,fquandoin tcftamcntoinfcri- 
bitur inftitu tio & lcgatum in codictllis'.& in hoc cafu 
concluditiir condirioncni poliiam inftitutioni non 
cenfirri rcpctitam in Icgaco. quamopinionem tcncnt 
gl.Par.Pau.de Caft.&Goflrcdus iii l.auia.(f dccondir. 
&dcmt)ft.& Pau.de CaCr.in d.con(]i75.in j.partc.& 
ratio cft, quiaconditio poiita in vnadifpofitionc, no 
ccnfetur ih altcra diipolitionc rcpcrita.l.qui fundum. 
frilccontrahen.cmptio.icdinftitutioafcribiturmte- 
ibmcto,Iegacum in codicitlis,&lic in alia tli('pofitio- 
nc: crgocouditio appofita infttcutioni, non intctligi 
tur repcuta in lcgato in codiciUis faClo, &pto lucco 
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clufionc (acit in argumcnmm tex.inl.pLin^. f (1 coa» 
iandlim.fliilclcg.). &in 1. q-.iinqjagintx fF.dcprobat. 
& focit h arcaiia rario, tcft.itor condicionnn appoUta 
in(Htutioni,li voluillcr, potiiiilcrcam c.xprimercctia 
i» lcgato faCto i _um noofprcrtirrit, 

crnittornoluiili.-.'.;^ -.r-.Ci.u.i [ iticre.iuxta tcx.inL 
voica. $. (inaurem. Cdccaduc. toll. fcd notat}> quan- 
doconftarccdccontrari.1 teftatoris voluntatc, iecai 
ertcf, qua tamen pwrdiillioncs rcpctiriuas & cxprelsi 
ccftarc der, MarcuK Anronius Natra in c6f 4 5 9.1ib.a. 
.0 Tcrtiuscafuscft.tqn ii.ftttutioalcribirurin tcft*- 
mcnto, & lcgat ij in codicillis : fcd Icgatum in codicil- 
lisfadhim fiiitciididlioncfcpcriciua, Hoc amplius: 
&inhoccaluconclnditur condifioncinllitutioniap 
pofitarcpctitamertcvirrutcdii.rionis, Hocamplius, 
inlcgatofaCloincodiciUis, &itain tcrrainis proba- 
tur in d.I.auia & ibi di^ia itb, Hot: amplius,cft cau('a 
rcpctiiionis,vt tradit ibi glolla , qua alij Doi^orcs ibi 
fequuntur,& tradiiGrcHicdus inl.abomnib. f.cutn 
quidii, nu. 1 7. ftde Icg.j.& hcc conclufio probaturct 
quiadiiSlio, Hocamplius,cftrcpeririua, vtprcbamc 
ctinlcii (cruus. ffAc cod.inttit. inLliberri$cmnib.ffI 
dccondit.& dcmon.in l.alumn^ ff.deadiracn.lcga.& 
in I.codicillis.ftiiic vfu & viiifruc. leg. & tratlitGo&c- 
dus in Lli tibi pure. (fide leg.^.fcd animaducnc, qtiia 
qiicondirioappofira inftitutioni nocogmit legato » 
tunc non ccnlctur fat.la reperirioet fi lic dicho rcpeti 
riua.Hocamplius, Marctis Antonius Nartaincon/L 
4 5 p. pcr to tum, li b. z.i rcm qiundo conditionis repc 
ririo rcdtlcrct legatum inurilc, non ccnlirrar fada ro» 
pcritio, Goffrcdus in tLLll tibi purc,nmT». j 4. 

In quarta principali coclufioncomilladilputatio- 
nc&coclufiucproccd-jdo dicas condirionc pofita in 
inftonc (cu in lcg.ntofii<!loin vnotcfto, noncclcrirc- 
pcrita in infticutione, feu legato fado in alccro tcfto, 
l}.if.inl.Statius Florus,in prin.flideiurefiici.vbididt 
q> li in aliquo tcfto cft rdiiilii aliquod lcgatum, vt nori 
alicncccxtra fiimilia, & in (cdo tcft6 cft relitffii fimpli 
citcr,dicit,t]t lcgatu fimplicitcr in fccundo tcfto hiiu 
nointclligitur cu illaconditionc fcu qualitatc, quod 
rxtra (amilia non portit alienarc . quod di^il Bartoli 
fcquunratCur.iun.in conf. i6;.nu.i4.SocijnconIL 
1 1 (S.coLa. vcr(! fcd ad i(laconic6hira , Ub. Ruin.ia 
con( p j .nti. 1 3 .& in con(. 1 44.nu. 1 7 Jib.i.&in coaC 
5;.nu.t i.lib.5.Alcx.inconf70.Ub.i. &inc61I;8.in 
6. vol. & laco.Mcnoch. in conC8 5. nu. 1 1 0. & cft cois 
opinio,prout attclbtut Cur. iun.in dxonfi. i 3 . 

Hinc cft quod fi in vno tcftamento fatffat fit men- 
rioininftifuriuiic (i:uinlegato dc filijsmafcuUs, & 
in alccro tcftamcnto dc filijs (implicitcr, no incelligi- 
turinhocfccundo tcftamaitoticfilijs mal(:ulis facta 
rcpcritio.ira tcncnt Franc. Curt. in conf i <» Soci.in 
c0nfi.tfj.coL7.v0I.). R.nin. in conli.5. coLj. &4.& itf.- 
confi.i 44.coLpen.voLz.in confi.j j.coLfi.&incoafi. 
1/9.C0L6.V0IUIT1.3. 

s y M M ^ II 1 y M, 

1 Subflitutio rcclprDCJyifuntHplex fit . 

2 SublhtutiofdSu pluribHS injliiutis pofi martt omntkm 

yel yUimo morienti , ait nprretur ^yt inter inlUttf 
totrtciprocj fubflilutio indMSaccnfealur, c«m juit 

cnfibus 
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i*flbut amprMtmibus & decUratmibus , num.i, 
0 4.5.6,7.8.9. 10.14,15. 17.18.19.20.21.22.15. 

24.t5.16.27.2S. 
1 X InteiUlius ad l.retfmf>ulis.ff'.de rnlg. & pupil.fHbfli. 
■XllntelleSusad l.Titia. f. 5eiaiiberiis.ff.de leg.z. 
j 3 InteUeSus ad i.codiciUis.ff.de yfufruSu legito. 
1 6 Indepnita non tquipoUet vniutrfJi in materia odiofa. 

C A P. IL 

i£c reciproca t^ubftitutio alia cft cxpref 
fa, qii£cn, qiundo iliis vcrbis cxprcdls 
fittvos inuiccm lublbtuo.xTl iimtlibu^ 
vt in d.liam hoc iurc,&in l.in tcAamo* 
to.f .hax vcrba.tr.dc hor. inftimcn. Aha 
eft coic Aurata icu ua (a qua; qui bu (Ham vcrbis a te- 
fbcorc proiatis rubaudicur.l.Titius &:Scius,&Lquia 
A tacita.f!ldc hzrcd.inftit.Iuxca przdidaquxricucfaa 
fubfticucio USta. pluribus infticucis poft morccm om 
nium,opcrccurvcrublhrucidicancuradinuiccm ro 
ciprocclubftiruti? Pro rciulucionc huius ardu^&dif 
ficiltsquzftionisduo cxmcncc Doclorutn conlldo* 
randifuntcaius. 
j Pnmuseftitquandofubftitutio fa^eft vlcimo 
raoricnri, vd poft mortcm omnium, &ifti poft quo- 
rum mortcm , vd quorum vlcimo moricnii fadacft 
fubftitucio non fticrnnr aiiquo modo vocaci^fcu inftt 
turi,Icd tannim in condi nonc potici : vt cxcmpli gra- 
da, Inlttcuo Scmpronium filtum mcum , & quando 
cunquclmcfilijs rooriccur, vdfili;dusIinciiL;sdo 
celIcrint,eorum vlcimo moricnti vd poft morccm 
omnium, fubftiruoTitium. &in hoccaluomillaili. 
ipucacione concludcndum eft quotl non inducicur 
interin condicioncpolicos reciproca, iubfticucio, & 
hancopin. rcncncSoci. in l.hxrcdcs mci. $.cum ica, 
num. 4. tf ad Trcbcil. Alcxami. in confi. i o $. num.4. 
VDLi.inconlCi 5.nu.i i.&inc6£ioi.coI.4.infi.voL4. 
Sod.in conC 1 04.nu.8.vol. j .Pct. de Anchar. in conf. 
I io.nu.i.Card.Pari(jaconl.44.coI.pc.voi.i.Gozad. 
inconC67.nua1.14.Ruin.in conf 9(>.nu.i i.inconli. 
lo8.nu.i.inconCio9.num.i9.inprin.inconCi 1 1. 
nu.j inconCi 19. nu^..&in conCi^o. nu. 1 1. voLi. 
inconC I ;4.nu. i lan conCi^i. num.i i.&inconfi. 
141. nu.(S.vaL ] .Maria.Suci.iun.in conli. 1 7 ;.nu. 1 7. 
voL i.qui Doctorcs hacratione moucncur. Quiafilij 
filiorum in condirionc pofici no dinc honoraci , ergo 
neq; cc oncrati elicprilumuncur.i.ab co. C.dc fiddc. 

Hfccondulioampiiatur, tvtproccdacctiamqua- 
do polici in conditionc lunc patcim iionoraci, & par- 
tim non,ica cencc R.ipa inLhatredcs mci.$.cum tca,nu 
ine.i9.ft.adTrebclL 

AntcdiClacocIulio dcclaratur plunbus modis,t& 
primo in omnibus calibus, in quibus polici in condi- 
cionccenfencur pofici in difpohcione , Ripa in d.$.cii 
ita,nii.i9.vcrCiuxca prardidbL 

Sccundodcclaracur non proccdere, t qu^ndo tria 
fimulconcurrunt, hoc cft.quod fiiij pofici (incincon 
dirioncquod lincgrauati, &quod vltimodcccdenti 
£i^lic fubfticucio in omnibus bonis. nam ciicincet 
iftos in condicione poficos inducicur rcdproca fubfti 
tucio,Ruin.in conCi^i. fubnum.i i.cumfcq.voLj. 
TcruudccLuatuc nonproccdcrc, t^uando dcicc» 



dences dlcnt vocati pcr nomccollediuutn > Ruin. ia 
conli. i5 9.nu.ii.& ii.voLj. 
8 Qii^arto dedaratur non procedcre, tquando vlri* 
mi vocaci liinragnacipro confcniacionc agnationis, 
namcunchbcri inccr lcipfbs rcciprocc fubftitutidi- 
cuncur, Aymon Ciauctta in confi. i j o. 
rf Quinto & vltim6,dcdaratur no proccdcre, t qul* 
do ( lilibcrircciprocc fubfticuti non diccrcntur) le-. 
qucretur inconucnicns, quod filij malculorum cxchi 
dcrcntura<litiiilis malcuiisf^minaruin.vdiplisfcnu 
nis, quas ccftaror minus dilcxit, nam lunc ne caleab- 
furdum & incoucnicns fcquatur, fihj rccip^occfub- 
ftimtidicuntur.Aymon Crauctrainconli.130. 
(o Sccunduscafuscft,tquado iftipoftquoruro mof- 
tcm,vcl quorumvltimomoricnti fa<itacft fubftitu- 
tio,fitcrunt inllituti: vc cxcmpli gracia, Infticui ha*rc- 
des Ticium Sdum &$cmproiiium filtos mcos: dein* 
dcdixi,&poft mortcm corum,vd vltimoeoruin mo 
ricnci fubftimo Caiiim.&pro relolucionc huius prin 
cipalis licundica/us, trcscxmcnlc Do«iJorum iunt 
Conlidcrandi cafus: & primus cft.quando vltimo mo 
ncncifui^aeftfubftituiio: loainduscft, qtifada cft 
poft morccm omnium: ccrriu9&vttimuscft,quanda 
fadacftomnibuspoft mortcm omnium. 

InprimocaTu^quando vlcimomoricnti fa^adl 
fubftimtio duo func confidcrandi cafus: & primu^ 
cft, qii vitimo rooricnn limphcitcr fatfla cft/ubllicu- 
tio , & in hoccafudua: fiint DoiSorum opiniones: & 
prinu cft. ^ filjj nonccnlcncurinuiccm fubltituti,& 
lic in tcrcosrcdproca fubfticutio indu<fbnoi)cenf»i 
tur, &idcofubftitutusadporcioncm tnntumvlttmi 
dcccdcn t is ad m i t tct ur, ad alio ru m ^xro por t ioncs 00 
hx rcdcs ab in tcftaro vocabu n iur.& hanc opinicwicm 
tcncncBar.in Lvd lin^uiis. ffdc vulg.& pupil.fiibftir* 
Pau.dcCaft. nu.4. in^.li patcr impubcrcs. tf.dc vul-ji 
fubft.Ial.in Lpot , fub nu. 1 1. ffdc vuIg.fublUmo. & 
BaLin LTitia Sdo.$. Sda.ffde Icg. i.SocL nu.6.Ripa. 
nii. 1 8,in Lh.Trcdcs md. $.cum ita.fCad Trcb.Bcrcr.in 
conC 1 3 0.C0L5.V0L i .Alcx.in conC^ i .nu.4. & pcr to- 
rum,voLj.Sod.inconCi49.num.S.voLi.inconC77. 
nn.s.vbi diciccommunem ooinionc, & in conC 1 1 j, 
nu.9. voL). & in conC i o j . fub nu.9. in vcrC prxtcrci 
pofico,vol, j .& Ruin.in conC 1 1 9. nu.4. voL 1. & hxc 
cft conununis opinio , qua: fccundum priCicos Do- 
i^rcs probatur per ccx. in I.vcl linguhs. fCde vulg. & 
pupiLiunda L j .$.j.fCpro focio. 
1 1 Huicccxcui rcfpondccur,tibididrur(^qii Tlcimo 
moricnci fiit^eftfubfticucio, runciuslcgirimanj h; 
rcditacii in intcgru inccr coscuftothcur.dida vcrba 
funcgencraIta,&appcllacioncIcgitimz h.Trcdiiarisj 
no Iblu vcniccaqu^ab inccftacodcfcrtur,(cd vcnitct 
ea h.Treditas q dcfertur cx tcfto , vt probatur in Llcge 
obucnirc.ffdcvcrb.lign. cu igii in diclo rcxtu no fiat 
dccL-uatio, an ab intcftato fcu cx tcfto ius lcgt timanj 
h^rcdiutii intcr coscofcructur, diccndu cft qtl cofcr- 
ucturcx rcftamcnto,cum magis vtilelit ha:rcdibu$ 
infticutis & magis ius hxrcditacis cofcructur: nam li 
dicuntur rcdproccfubftituti,quimociun(ur.n6po(^ 
lunccxtrancis ijjrrcditatcrdinqucrc, q^fccuscllccl! 
rcciprocclubfticuti nocllcnt, quiadcccdcrcs h^rcdi- 
tatc fcu portione fua exrrancis rdinqucrc polltrnr, & 
iic pocius diccrccut ablatum ins lcgtciuiarii hxrcdt» 

Kk 3 acum. 
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tnttiini idcftinuiccm fucceclcndi quamrcfcruatum, 
FI^c rcfi-onllomaxiroam paiiturdiilicuitutcm: na 
{c^iiima li^rcditas propric ilia dicitur dlc, qu? ab in- 
f cUato cicfLrtur, & impropric q dcfcrtur cx telbmcn 
fo. iiA tcncnt UC coLj. in ii.cum !<.<.]. Dcc.num.7.cum 
fcfj.Cur.iun.nu.f .& 5>.HictpnymusCagnol.nii.i. vbi 
^dcrit hanccile communem opinioncm , & alij Do- 
^orcsccmmunitcr in l.vnica.Cqu.indo non pctcnr. 
j>art. Alcia.ind.l.lcgcobucnirc, &in lib.^.paradoi. 
(ap,7. Guil.Bcncd. in d.cRainutius. in vcrbo, & vxo- 
rcm nominc,iium.74. Pincllus in Li.nu.5.C.dc bon. 
piarcrn^ipain I.cxfacio.$.6.nu. lo.lflad TrcbcLCo- 
oarr.dcrcllam.in prin.nu.;.&; And.TiraqucLdc moc 
tc,parte i.dcclarat.<J.num.8.&conl"ulcndo candcm 
ppinioncm fcquuti funt Abb. inconh.;.coL3.1ib.i. 
X>cx.in co11ll.56.coLz.voL 1. Dccin conC j z.nu. i.cii 
fcq.& Card. Parifin conli. 1 o. num. ^.Sc t o. vol.j. qug 
conclulio probanirini.j.S.dciilo.fl. pro fociu.ncc 
obilat d.l.lcqc obucnirc. quia non fcquitur fcqucU 
<juam fjciunt Dodorcs lizrcditas non impropric le- 
gcobucnircdicirur, crgopropric, cura intcr propriu 
&improprium litdarc mcdium , fdlicct non impro- 
prium vt cH tcx.in Lj.in prin.fl\{c fuis & lcgit.hcuti.n. 
datur mcdium intcr nollc S£ vcllc, falicet no vclle gl. 
inL}.$.fcictiam.fl:dccribut.acho.Dcc.in l.ciusell nol 
lcffidercg. iur.&intcrplaccrc& difpliccrc, fciliccc 
non dilpliccrc.Bar.inl.^crit, coL 5 . vcrl^icd quacroqd 
f\ dic.ft.dcacq. hxr. &: lic tcxtus ide probat.quod hz- 
rcditas ccllamcntaria ncque propri^ ncq; irapropri^ 
dicitur lcgc obucnirc, fed potius no impropric, 6c lic 
hrgoquodammodo.vndc cum lcgitima iiarrcditas 
propric litillaqux abintcftato dch;rtiu:,& impro" 
prtcfcubrgomodoqui-dcferrurex tcdamcnto: di> 
ccndumeitquudeavcrba: ius lcgitimarum iixrcdi. 
iatuni,pofita in dJ.vcl iingulis.intclligicur in hzrcdi 
taicquxabinto(latodcfcrtur,cum vcrba propricia- 
lclligcndatint. I.non aliter.tl.de lcg. j.&quod itaia- 
iclligcnda fint diwbi vcrba, probatur hac cu(id"rat::>< 
nc vcrba illj,ius lcgttimaru hxrcdtta:u,dcbct intcllt- 
^i in vnadilpufitiunci. vcl in lcgiiimaharmiitatc ab 
intcilato, vclcxtdlojcum intciliginon poiTiiuvno 
eodcmq; ttmporcabintcftaio &cxtellaiTicnto.igi- 
{uriniclligi dcbcnt in lcgitima hxrcditate, quxab 
intcdato dcfcnur. probatur conlcquctia, quia verba 
in dubioinpotcntiori figniHcatu funtacdpicnda.Lj. 
J.qui impcrkdum. (T. iiagcrvcdigal. tcu vmpliytcu. 
pcrat.$.ius autcm ciuile, Intlit. dc iurc namr. gcnt. Sc 
ciuili.fcd potcntior lcgiiimx luccclTionis tigntticatio 
ell.vt fignificct luccctlioncm ab tntcrtato,cum luccef 
iioiilaabintcllato immediatci lcgcdcfcratur, fuc» 
cetTio vcro tcttamentaria mcdio tciiamcnto , & vtiq; 
potcntior cii caula iinmcdiata & proxinia, quam me 
diata&rcmota, Bar.inl.lcd (ipiurcs.$.inarrogato.H^ 
dc vulg. &pupiLcrgo lucccHionis Icgitimxappclia- 
rioncindubiotucccilloabintcllato continetur.con- 
firmatur h.TC ratio: nam dicla vcrba ponuntur ibi re- 
fpc<^lu fublhtutionis& tcftamcntatiardifpotitionis , 
crgo non i>olliint intcliigi nili dc tuccctrione ab intc- 
Aato. probatur confcqucntia,quiaqiiandolegitinu 
fuccclfio no profcrtur timplicner & ablolutc, ted rc- 
Ipctiiut- .id tcUament.ina luccctlioncm: tuncappclla 
fionclcgiiinu: fuccctriunis fcu hxrcditatii; non veiuf 
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fuccefiio fcu hircditas tcftamcntaria, vt probarur ia 
^illud.(f.dc acquir. ha:rcd cx prxdidis vidcs qu6ditle 
tcxtus opciiiic probat hanc conclutioncm. 

Contrariam opinioni: tencnt Pau.dc Call.in Lpen. 
C.dc impuh.& ali js tubllitu t. & in Qunn.404.in ) pac 
ic.Soci.in 1. hrrcdcs mci. J.cum ita, tnim,j.ff.id Tre- 
bcLCurt.iun.in confi. 1 1 .num. ^.in conli.4 ; . num. 5. 
&inconli.t jy.nura.fi.cum ('cq.Ial^in conli. j j.coLj, 
& feq.vol j.Catla. in conti.67. C0L5. &fuitdc mcnte 
Imoix in d.LCcnturio, num.z z.&de mente Cald jn 
contl.Z4. in tic de icdam. qui moucncur ex duobiu. 
Primo per tcx.in LTitia. $. Scia libertis.(f del^.z. 
) z Huic t tcxtui plurcs danrur pcr Dodlorcs refpontio- 
ncs: verumomitrisillis,quxperDo^resrcproban- 
tur,tucxmcntcBartohdicasquodideo ibi recipro- 
cum iidcicommiiium intcr grauatos inducitur, quia 
fubtlitutio faiSa fuit in tuto fundo, & idco dcnccetli 
tatc inducituribi fiddcommiirum,quiaalias impof> 
fibilcclIcr,quodvlcimusmoiicns totum tiindumro- 
tlitncrcr, ti alicrius collrgacarijspartcm ad ipfum iw 
rctidcicommidinon pcrucnirct.&licctin co tcxtu 
non Bai mcntio dc tuto fundo , fed dc fundo ilmpli" 
cicc-r: cimcncumlubAitucio fai^atitinrepaccicula. 
ri tuis limbut tcrminata, qualis cdfundus &inrc 
parciculari habenre faam forma integralcm & Ipecic 
pcrfctihim, idcm cft diccrc fundum & totum fundii» 
cum non pollint partes fundi lcparari , fetlomncs ti- 
muliundb«dicaniurfundiis,adeo quod nonporctl 
dici fitndiis, ti omntbustuispartibusnonconlbt.Lti 
Titio&L lialijs.tl^dcvtufrachilcga.& tanto magis, 
quiaind.$.Scia, ddlinatione & aficdione teftatoris 
hindi appcibtionc vcnicbat integrum illud lcgatum. 
vndc ti plures fundi cx vno i lcgatarijs ^dt ftiillcnc, 
iliilatist-adumnoncllct, cum tetlatorvoluericcum 
fiindum lcgatum rctliiui dcbcre, vrpatctcx eo tcxtu 
in vcrbis il^is, necuin funduin,& idco \^ voluntos rc- 
tlatoris fcruetur,nccctTc ctlq> inocr grauaios recipro 
cum fidcicomiTiillum inducatur, adhocvt vltimus 
inoticns fundum intcgralcra rcthtucrcpotrit. 
jj Sccund6tmoucturpcrtcx.inl.cc>dicilIis. ftldcvfu- 
frudu lcgato , induccndo cum (n tpcundo rcfpontb 
ibi , Hocamphus, Huic ccxtui (cfpondcturquod ibi 
portio vniusaccrefcitalteri iureaccrcfccndi,& no iu- 
fc fubdonis . & hoc verum ctle apparct , quia in pri- 
morcfponfo difpotirum cllpcr tctlatorcmvt vnius 
portio alteri accrcfccre habcat, qu^ dttpoficio tctlato 
ris in fecundo rctponfo repetita ccnfeturvirtutcdi* 
ciioniSiHoc amplius, qu.T etl repeittiua quolitatis & 
condicionispr^ccdcntis diipofiiionis.l.auia, &ibigl. 
& Dodorcs.tlJccondit.&dcmon. &fcqucns difpo- 
tltio dubia dcclaratur pcr ca , qux prxccdunt.Ld fcr- 
uus plurium. $.lin. tf.dc Icg.j.cum limiL & ideo dicH 
in (ccundorclponlodcclarantr perdiduminprimo 
rclponlb.Vndccum in primo retpontb iurc accrctcc- 
di porcio vnius altcii accrcfcat , & non iure tiibditu- 
tiunis (Imihtcrin fccundorcfponfo portio vniusiu- 
rc accreiccndi, & non iurc fubftonts alrcri accrclcit . 

Exprxdidis videsprimam opiuioncm veriorcm 
el1c,qux probaturhac rationcqil lubtlo fidhicfl tlm 
plicitcr vltimo moricnti nulla fada exprctlionc hxre 
dicacis,vcl bonurum cctbtori$:nincdida tubllimiio 
intclhgi pot^folum fadamportiaae vltiraidcce" 

ilcncis» 
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dentis, & intdligi potcfi fiida in tota li9rc(iitatc.crgo 
in dabio dcbcc intclligi fiSti in portione fulu vltinni 
<ieccdcntis.probaturconfc^tictia,tumquiarubftiru- 
tio ccnfctur hidaalicui in ca portionc , in qua hono- 
ratus fuitJ.j.C.dc inipub.&.ilijs fubftit. idco cum vlii 
mus dcccdcns iit honoratus in iua tantum portionc, 
ccnictur ci taniu in ca portionc fada fubihtutio.tum 
ctiam quia hdeicommilTiim tanquam onus in dubio 
nonprzfumituriniun^um, Rot.tdccili8t>4.inanti- 
quis, icibtor num. 3 . Old tin conf 2. i . in fi. & £>cc.in 
conC^^^.nu.j.propcfin.&quodfidcicumiirum dica- 
turonus, probaturin l.coliarrcdi.^.ciiiilix.frdcvulg. 

Harccundufio ampliatur, vt proccdatctiam quan 
do vltinio moricnti fadla cllct fubllitutio in partc 
iua hxrcditatis duntaxat, nam tunc intcr oncratos 
noinduciiur lacitum fidcicommillam , Soci.in Lqui 
duos, col. j. verficaliqaido & fccundo.tf dc rcb.dub. 
Ripaind.$.cuniita, nuin.i(>. 17.& t S.Ruin.incon- 
Hl. I i9XoLt.voi.z.&Grat.in con(! j.coLfin.voLi. 
4 &cundus cafus c!t, fqn vltimomoricntiin to- 
caiizrcditatcfadacll (ubilitutio .& in hoc cafucon- 
duliucproccdcndo concludcndum ci\ intcrinftira. 
tos induiUm cflc rcciprocam ftihftitutioncm: nam 
quandoiujduo concurriint quod vicimo moricnti 
^^a^c fubUiluiio,& quod fada iic in tota hxrcditap 
lCluncomncs condudunt quod inflituti dicuntur 
inuicrm fubtticuci , ita tcncnt & concludunt Bar.BaL 
& I'au.dc Callroin d.Lveiit<^ulis. Barr.Imolo, Baid. 
Albcr.&Pau.dcCaPtro tn LTiciaScio. $.Scia libcrtis. 
ft.dclcg.a. Pau.dcCaiiio& AIu.in Lli patcrimpul>e> 
tcs.iiide vulg. Alcx.in l.patcr iUiam.$.duobu$,num.4. 
ff.3d l.-g.Falcid. Imola, & LU.in I poteft . ftlde vulg. & 
pupil. Uar(hoiom.5oci.in l.qui daos,num.8.tildc rcb. 
(iuD.iiarcholom.Soci.num.4. SoCi.iun.num. 1 1 .& Ri> 
p3,uam.i 9.in d.$.cum tca. candcm opinioncm confu 
lcndo tcncnr Alcx.in conCp j . num. 1 1 .voL j .& in con 
ni. t o i .cul. ^ . vcritc hoc ctiam probatur, voi.4. Corn. 
inconi.i tS.nuni.p.&incxiniliSti.num.j.voLz. &in 
cond 17 ; .imm. i.voL ^.Gozad.in con{.6 ) .num. 1 2.& 
in coni.<S7.num. j.i^ariLin conll 3 7.num. j S.& in con 
iU.4 j .num. 1 f.vul.z. in coni. 1 1 .num.47.in conil}^. 
onm.7.&in coni^7 i.nura. i p.voL Bartholom.Soci. 
inconLSo. num.i.&incoiiili i j.num.p. voLj.Soc 
iun.in cou(^77. num.8. in conLSo. num. 1 . in fine, & 
num.z. inconl^i 1 {.num.9.vui.j.inconiIi70.nu.i ). 
voLi..&incaii£4i.num.7.voL4. Aymon Craucttain 
conl. I (> I . nam.7. Rain. in conli^o. vol.|. in coni^px. 
voLi.iiiconf I id.&inconii i }4.voL^ Bcrousinco- 
£1.1 67.niim. ( f. incon(.6S.in conf.6«).inconf.70.& 
in coni.7 8.V01. 1.& MandcLin conl. j i . & harc cdcuis 
omnium Dodioriim (cntciia, vt pncfati DoSores at« 
tdlaniur. qu.x conclulio probacur lcgc & rationc . 

Lcgcpiobatur per tex.in d.$.Scia libertis . Racione 
probatur: nam ii intcr infiitutos redprocum iidci» 
commiflum indudliim non cflct, impoflibilc trflcr, 
quod tota hxrcdit.is ab vltimo moricntc ad iublVitu- 
lum dcitolucrccur , cum vitiiiius moricns non poflet 
nid (uam partcm fub(iituto rcflitucrc. (cii hocdiccrc 
cflcontra tcliaccrisvolantatcm , cum vclitabvltimo 
inoricnte fubliituto tocam h^reditatem rdhtucdam 
eflc: crgoad Iiucvttellatoris voluntas fcructur, no 
cciiaxio coacludendura di intet uilUcuios iccipco. 
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cum fidcicommiirum , feu rcdprocam fubilitutio- 
ncm indut^m fuillc. 
1 j Dubitafur,tanh.Tccondufioproccdatnofolura 
quado in iubititutiorcappoilium ciilignum vniucr- 
(alc : vt (1 dicium (It, & vliimo eorum moricnti in to- 
tah.Trcdiutc, velinomnibDS bonis ftibiiituo Scm- 
pronium: (ed cciam an proccdat quando indefinit^ fi 
«5ia vltimo moricnti fuit (ubliitutio : vt fi dicium (ir, 
& vlrimus corum morics rcflituat harrcdi tatc mcam , 
vcl bona mcaTitio. &in hocdubiodua; funt princi- 
palcs DoClofumopinioncs: Quamm primadi.quod 
non procedatdi-fbacondalio.quando indcjlnite vlti- 
mo moricnii fadia ftiit (ubiUcutia quam opinioncin 
tcncnt Alcx.in conf.io t.num.i i.\o\.6. Ruin.in con- 
iiLii6.num.7.&inc<'il. 1 j^.num.i i.voLj.Soc.iun. 
inconCi (>4.num.4.& &inconf. (^(S.num.i i. vo- 
lum.i.vbi hanccflccommuncopinioncm attdiatur, 
&l'cdcm. dccii. 1 io.nu.io.quiDotiorcsmouctur. 
16 Primo, qiua intm.iteria odioia indciinita non 
iquipollecvniucrlaU, njtc.inLiipliihbus,num.(>.flI 
dc lcq. 1. Icd nos lumus in matcria odiol.i.quia loqiii- 
inurin induccndo hdcicommilIb.Lcoh.Trcdi. $.cu ii- 
lig.ffidcviilg.&pupil.dibllit. crgo in cafu nofiro inde- 
finica non qquipollcc vniucriali.& hinc dl quod Bar. 
in l.Marccllus, in $.quidam, nu. i i.fTadTrcbcL vulc 
quod in rcltitutionc lidcicommifli idcm cli diccre, 
bonamca:&diccrc,portioncm quamlibi rdiqui. ie- 
cus autem fi dicerctur,Omnia bona mea. 

Secundo moucntur.quiaindcfinitano.Tquipollet 
vniucr(ali, qii nonadcficadrmratio, cuni indcfinita 
dicatur arquipollere vniueriali tantura cxidcntitate 
rationis,&n6 expropriafignificacioncvocabuli,Bar. 
i n LC^lar , n 11. 1 7 . fi.dc pub.vbi atfcric hanc cfle cocra 
opinioncfn.Scd in cafu noflro non mdicat cadc ratio, 
quiaqniubfbtutiofac^fuitpcr fignura vniucrfalc, 
tunc ad hoc vc inccgra h^redicas ad (ubliicutum dctic 
niac^*m ceflacoris voluntatera ncccllccli vt intcr in- 
Airutos induiflura cciiicacur rcciprocum fidcicumii^ 
iiim , quia alias integra hdrrcditas ad iubfli tutii deue- 
nire noii {X)flct. q ratio ccflat,qii indcfinitcfa(fia fuit 
fublio, quia tunc inccUigitur dc partc hxrcditatis dc- 
ccdctis finclibcris & non de tota, na tuc ceflat nccclTi 
us induccdi fidcicomilliim.cu voluntas iefl.icoris in- 
tclligi poflic dc parce hxrcditatis dcccdcntis:ergo in- 
dcfinitain cafu noflro non a»]uipoUcc vniuerfali . 

His rationibus rcfpoilctiir: nam in (lipradiclisca- 
iibus&in multisali;s indehnita nonx-quipollet vni- 
ucrfali : verum fi contrarium conflarct cx verbis, per 
quf tcftatoris vohintas dcclaratur, tnnc tam in diCiis 
quam inalijs calibiis indcfinici ^quipoUct vniucrfali: 
icd in cadi noflro conliatex verbis, quod leflator fcn 
fcrirdctota hxredit.atc, &dcomnibus boniscius.vt 
probabitur, crgo in ca(u noflro illa indefinica.Tqui- 
poltcc vniuerfaii.minor probacur . 

I-Ltc vcrba, hxrcdicatcm mc'\, &bona mca, .ad te- 
fiaturcm rcfctuntut: crgo ad partc hircditatis rcfcr- 
ri nopofliint, (cd ad totain harrcditatcm&adomnia 
icflatoris Ix^na.nam h.Trcdica$ tcliatoris & bona cius 
fucrunt omnia & intoi;ra& non diminuia: crgo intc- 
grai«rcditas &oiDniai>ona funt rdiituenda. Corro 
poracur h.TC ratio : nam diccdo tcftator hxrcditatan 
mram,& boaa pu:a»voliut ioccUigacdc tocah.Trcdi- 

ute 
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tarc&dcomnibusboni$:alias.n. cii<fta vciba fupcr. 
fiiiacl1cnt,cumfubfti[utioalicuinmplici(er fa6hi,in' 
tclligatur fad.-i in ca portione, in qua inditutus fuir. 
1. j.Ctdc impub.& abjs fubflit. crgo nc fupcrHucappo» 
fita ccnfcantur.dtccndumcfl quodtcdatorintcliacc* 
ht dc tota hxrcdi taic & dc omnibns bonis cius . 

Sccundacflopiniofupcriori contraria, qu.^ tcncnc 
Alcx.ribi contrarius in conCo i .nu. z. vol. j.& Cur.iun. 
in l.pcn.num.i ^.C.dcimpub.&alijs fubflir. &incon 
fil.4 ; .num.i.& 3 .& vidctur dlc dc mcntc Soc.iun.in 
conf 4i.num. 1 4.V0I.4.& moncntur 

Primo^cr tcx.in d-$.Scia.qui tcxrus loquitur indc- 
finitc,&non pcraliqiiod /ignum vniucrfalcr&tanu-n 
ibiintcrgrauatosrcciprocurafidcicommiflum indu 
citur. Huictcxtuircfpondcas, prout fupra inprima 
conclufionc rcfponfum fuit.qua: rcfponiio opiimc 
confundit hancintclligcntiam. 

Secundo, quiaindcHnitaxquipollct vniucHali.l.A 
pluribus.ffidclcg.i. fcdfubftirutio,qnc(l fad.ivlti- 
mo moricnti pcrfignum vniucrfalc.tuncintcrinllita 
tosdiciturrcciprocum fidcicommillum indudum: 
eri;o idcm cft qn indcfinitcconccpta fuit.Huic ratio- 
ni refpondcturq» indcfinita arquipoUct vniucrfalicx 
bcnignitatc&noncx vcrborum proprialignificatio- 
nc. Eiar.ind l.l1 pluribus, &inl omncs popub, in 
fcxtarqu.rftionis principalis, nu.57. fi.dciuft.&iurc. 
Dec.inl.f(tminx.frdc rcg.iur. Bar.Ucc.&CagnoLin 
l.j.fT.dcrcg.iur. & hxccftcommunisconclufio. Prx-. 
rerca iftaindcfinitavcrificatur rcfpcdhi vltimi, igirur 
non ad totam hircditatcm rcfcrri dcbct . 

Ex prxdidis vidcs vtranq; opinioncm dcfendi poC- 
fedilpurandn : cgo ver6 nullopa<5to rccalcrcm in iu- 
dicando&conlulcndoa primaopinione, qu.T cftco- 
munis, &qux in pun<fto iuris mihi vcriur vidctur, 
quam probn h.ic rationc. Didn indcfiniia intclligi po 
tcit rclpcchi totius h.Trcditati$, &fic indcfinita ifta 
a-quipoUcrctvniucrfali . Potcftctiaintclligirclpcclu 
vltimi, &licp3rtis hxrcditatis, qu.Tad vhimumiure 
tcftamcnti pcrncnit , & vtroq; calu diciturhircditas 
tcftatoris.mod6 lic in dubioca facicdacft intcrprcta 
tio, per quam cxcluditur onus, & idco fidcicomillum 
cum dicatur onus.Lcohf rcdi.!!.cum filix.fT.dcNiiIg.iii 
dubionon pr^fumitur, Dccin conl.Cj.num.j.propc 
(incm.fcd in cafu nolh-o ncgari non potcft , quin non 
fimus in dubio, cum cxprclsc non apparcat tlc tcftato 
ris voluntatc: crgo ilcbcmiis intcrprctationcm f;icc- 
rc, pcrquam fidcicomilTionusCTcluditur.igiturdc- 
bemus intclligcrcdchxrcditate rcfpcdhivltimidccc 
dcntis&ficpartishxrcditarij, qux pcrucnit ad vlti- 
mu, & non dc h.Trcditatc rcfpc^lu totius,& fic rcfpe- 
<Jlu omnium inflitutorum &grauatoruin. vndccum 
intelligatur hxrcditas rcf|>cdhi vltimi & non omniu 
inftituiorum, &ficparris&non totius hxrcditatis, 
non cft diibium q> inter inllirutos non cenfctur indi» 
^m rcciprocum fidcicommiftum.Confirmatur h^c 
ratio. indefinitaxqiiipollct vniuerfaliexbenignitate 
&nonex verbonim proprictarc\tfupradi<flum fuit, 
quf bcnignitas ceilat in cafu noftro,aim fimusin ma 
tcria odiofa&onerola: ergonon .rquipollcrvniucr- 
fali.& cx hac rationc Bar.in d.l.Marccllus, in fquida, 
nu. I X. voluit quod in rcftirutionc fidcicomilTi idc fit 
diccte>bona mca>& diccrc,portione qua libi rdiqui . 



1 7 condu fio dcclaratar non procedcre , f qu.ido 
cx aliqua parte fcftamcnri apparcrer rcftatorc de tora 
h.TrcairatcvoluilIcintclligcrc, vrtraditRuin.in con- 
fil. 1 40.num.9. lib. 3 . qux coclufio proccdir ctiam q/i 
ex conicdhiris apparcrct tdlatorcm \-cluiIIcrccipro- 
cum fideicomillum induci intcr inftiiutos, vt fi adcf^ 
fct ratioagnationisconfctuand^.confidcrataiiefta» 
torc,vr tradit A\Tnon Crau.inconf 1 1 3. 
1 S Itcm dcclaraturnon procedcrc, tquadoorariccA 
fetcollc<2iua: vtfidi<fhim fit.&fioesdcccllerintfino 
libcris,abeo,qui nouiflimus morictur, hxrcditatctn 
mcam rdhtui volo Sempronio. nam tunc vidctur ia' 
du<flu tacitii fidcicomillumintcroncratos, quiaora- 
tiocollcdhua dcfienat tcflatorcm intcUcxillcdctota 
hxrcdiratc.ita dcclarat Ripa in d.$.cu ira . fub nu. 1 8. 
in fi. vcrum hxc Ripx dcclaratio mihi non placct pcr 
ntioncm, qua lupraaddiixi in principali cocluiionc. 
ip Sccundodubitatur,tan fupradi^ilaprincipalisco- 
cluliovti proccditin fidcicommillaria liib/htutionc, 
itaeriamprocedatin dire<5fis fubftitutionibtis . &in 
hocdubioduxluntprincipalcs Do<3oru opinioncs: 
Qnarum primacft ncgatiua. fcilicctquod non proco 
dar, quam fcquutur I>vn.& Pau.dc Caliin d.l.vd fin- 
guIi$.Bald.& Imola in l.potcft.ffidc vulgJ^au.de Caft:. 
in d.$.Scia.in l.pcn.Cdc impub.&alijs fubftit. in Lpa 
tcr filiam.!?.fin. in fincfflad lcg.Faldd.& inconf 40 
num.i.lib.).& Ang.in l.qniduos,in pnn.ft.dcvulg.& 
ifti Dodorcs moucnmr hac rationc. 

Fidcicommiflaria fubAitatio licerconicdurisin- 
duci dicatur,tamcn dirc<5lx fubftituiiones conic<:lu' 
risnoninducuntur, Bald. inl.vniLa. ^.prolccundo» 
numero 8. Cdecaduc.ioUcn. &probat tcx. in Liube- 
mus. Cde teftamcn. Huic rationi rcfpondcturquod 
qfi veiba teftatoris alitcr faluari non polUinr, tunc no 
cft inconuenicns , quod etiam direcfa inftiiutio fub« 
intclligatnr, vtcoIligimrexl.;.<r.dchxred.inftituen. 
& ibi Bal. fcd in cafu noftro verba rcftaroris non pof^ 
f cn t faluari,nifi reciproca fubftimtio inducatun nam 
non poflct totahxrcdii.asad fubftitutu dcucnirc, vbi 
pupillusmorcrcturin pupillari xrate & marerellec 
m luedio pp auth. iicfun£to . Cad TertuL quod fecus 
di q ii rcci proca i nd u d tn r , cam ninc pcr pu pillarcnx 
reciproccpupillis fa<^am mater excludatur. L 1. Cde 
impub. &a]ijs fubftit. &Lin teftamcnto . C. dc milic 
tcftam.ergo vt vcrba tcftatoris & eius mens falucntur 
dicendum eft intcr inftituios reciprocam iublhiu- 
lioncra indu<fhim fiiille. 

Etcumfupcriorratio non miIitet,idco .ilteraefl 
opiniofuperiori contraria,q) fcihcctidcm proccdac 
indirechsfubftirutionibus, quod proccdit infidci- 
commifIari.i.qtiamopinione tcnent Arct.Alcx.&IafI 
in (il.poteft. Bal.ind.$.Scia, infi. &inl.quiduos, in 
prin.frde vulg. Alcx.in l.fi patcr impubcris,num. }.in 
fi.lf.cod.&in Lpatcrfiliam.$.duobus,num.4.fF.ad leg. 
Falcid.Iaf in l.pcn. in fi.Cdcimpub.&alijs fubft. Ri- 
pa in d.$.cum ita, num. 1 1 .Corn.in conf. i S^.num.j. 
voL 1. & Soci. in conf 80. num. i. lib. j. & eft comunis 
opinio.qufoptimcprobaturpcr rclponlionc fiidam 
fundamento fupcrioris primxopinionis.quzc6clu- 
fio indubitantcr proccdit, quando matcr cftinmc- 
dio: fcdquado matcrin mcdio non cxiftit, tuncaim 
fratcrfratrinccdliuioab intcflatofucocdat,cii non 
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pofTu tedaci tota hzrcdtcas ad rubfhtutuni pitpilla- 
rcm (lcucnict,& flc ccflac nccclficas induccdi rcdpro 
cam fublliiutioncm , qux ratio militat etiam in vul- 
^ri fub.1ituuonc,quia vno coru rcpudiantc,vcl alio 
&demumomnibushxrediias coradcucnictin pollc 
vltimimorientiscxviiurisaccrclccdi linevirtutcrc- 
ciprocx fubditutionis, quod ius accrciccndi nihil 
ahudcilquim cactra fubftituiio vulgaris . LTitius & 
M^uius , cum lcg.fc*]. (f.dc h.rrcd.in(tit. vndccum in 
d\His caltbus tota hxrcditas dcucnict ad fublcitutum 
pupillarcmfcuvulgaretTi,etiamquod inter inlhtu- 
tos non ccnfcjtur rcdproca luhthtutio indu6ta. nun 
cfl duhiumquod diifbi rcdproca fublUtutio in didis 
cafibus locuin non h3bet.&: ratio cil, quia fubditutio 
quxnonlcgiturin tcHamcnco fatfljnon dicitur, Si 
diccns contrarium dcbct cuidcntcr illud probarc, oj 
ah^verborumlignilicationilhindum lu.l.D6aliter. 
fr.dc!eg.j.cum(nniL hanc rcgulamtradit Soci.inc6- 
iil.62.An ^voLnam quando fubilitutio fcn cius vcrba 
in aliquocalu non loqiticur iion ccnlccur faCta fublH 
tucio , ctiam quod fortc diccrctur tclcacorcm illa fcn- 
iifrc,autco^tallc, quoniamnon fuHicitcumaliqutd 
voluille,nilidifpofucrir, vtl.quidamcum fihum, vbi 
Bal.&Imob nocanc.fi.de h.Ticd.tiilhc. tradtc Alc.>cin 
L).infi.C.dchber.pr^terii.& notancCur.Icn.incon- 
fiL^i.S: Dcc.in conCH^. fcd in calu nollro inicr inili 
cutosrcdprocalubititutioin tcllamcto non lcgitur, 
& in hoccafu fubthtucio non loquitur, ncc veroa tc 
(lamcci hanc inducur, crgoccilantc nccclTitatcdid^a 
rcciprocafublloinccrinlhtutos fadanon ccnfctur. 

xo Quando rcciprocapnpillarisinducla cclctur,fn6 
prcxrcdir.quandoin fubititutioncadditum cllctpro- 
nomcm, mcum: vt omnia bona mca, vd totam hxic- 
ditatem mcam :nammncpupi ILiris,quz fi t in bonis 
pupiUi,loaim habcrc nonpollct, itatradltRipain 
d.$xum ita , num.i z. qu.TConclulioan iit vcra, & ia 
quocafu dcpcndctabci quxflionc quam difputaui 
inmatcriacompcndiofcfub^btucionis incap. i i.nu 
mero r 4. in veritc. Tcrcio ponunc cscmplum . & nu. 
tncro 1 6. vbi vid.:re poccris . 
■ Secundu&vlciraoantcdicbconciuljo non prcKc- 

& I ^lir, t quando dicluni fltillcc. Inllituo filios meos im 
pnbores, &:vlcimodcccdcnti lubilituoScium intota 
iu:re(iic^e mea.in hoc cni m colu intcr inliimtos noo 
didmrindu^ rcdproca fub(lituuo.& ratiocft qaia 
illadidturcompcndiola, qu.rlubctincluiam tadta 
pupiUoxcm faltim a vcrbis I^Kcialibus, idco no potcft 
ex tacica indud altcra t3dta.Lfcruum fiLj . $.hn. & ibi 
Bar.ft^delcg.j.fcd cil bcncvcrum,qubilinter pupillos 
inftitutos indiicitur tacuum hdcicomraitlum pcr ra- 
tioncm didi $. Scia . Sc iu notantcr dcdarac Rjpa in 
d.$.c;!ru ita,num.ii. 

In lccundo cafu principali , quando (cilicct fubili- 
tutiofaCbcHpoll mortcm oronium, duo pro dus 
rcfolutioneconltdcrandi funtcafus. 

ai Primoscft , t q'i3ndofubftitutio fimplicircr fada 
fuit nulla habica mcn:ionc totius lixrcditatis , vd 
omnium bonorum : vt fididum fit, &poft mortem 
omnium coram inftitutoruin, fubftituo Tiuum.& 
inhoccnfuotniila dilputacionc dicas iftosinftitutos 
non erTcad inuicrm {ubftimcos. icatcncni Ang.lmo- 
h, Pau.dc Caftro,& AlcxanLii patcr impuJ3crcs.fr.dc 
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vnlg.& pupil.Ang.lmoLi, Pau.de Caft. & Alcx-ifi Lpa- 
tcr filium.$.duobus.ft!ad lcg.Falc lafon in d Lpoteft , 
&Ripaind.$.atmita, nu.14. Alcx.inconf i i.voLj. 
& i n coni. i o i .v0L4.Sod.in conf i o { . vol. 5 . & in c6- 
nLt49.&in conf 2 5 8. Bcrtran.in conf ^.voLz.vbi di 
cir ilbm cllccomuncm opinioncm . I.if in conC 14}. 
voLj.ParifinconL^i.vol.i. &Ruin.tn conl.i J4.V0 
Iain.5.& hxc cftcommiinisopinio.quxquaruormo 
disampliaturpcr Rip.ind.$.cumir.i, niim. 1 4. & 1 
Htdcclaraturnonprocedcrc, quandocxrarct pcrfo- 
na, qax abintcftatofublhtutumcxcludcref: vtquia 
cflct nlius tcftatoris, & fubftitucus cllct aliquis colan- 
guineus: nam tuncprimo hxrcdcdcccdi:ntC^d partc 
illius non admitcimr fubftimms , fed lilius teftacoris 
cohxccsinrtituti mortui: nam tunccx haccauU plu^ 
ralitas non rcfoluiturin fuas fingularitatcs. fcd dubi- 
i.irur, an in hoccafuintcrinftitutosinduclaccfcaiur 
rcciproca fubllitutio , fcu lacitum fidcicommilliim , 
an vcrointcreos fuccdlio ranrum ab intcftatocon- 
fcruataccfcatiir.&conclufiucproccdcndodicas, in- 
tcreoslucccdioncm ab intcltato conicruatain cllc, 
A lcx.in conf 1 7 j.voL f .& in cof.p t . voL j. Maria.Soc. 
iun.in conf.164. voLi. Ruin.inconf 1 16. coL^.&^. 
vol.}.&in conl.i j4.cc.l.4.cod.voL5. &Imolaind.J. 
cum ita,colum.4.vcrfic.fallicautem,& coL 1 4. verfic. 
primacunclufio fit. 
1 } Sccundus cafits cft, f quido fubftitudo facki cft 
poft moctcra omnium in tota hxrcdiratc : vt fi didu 
lic,&poftmortcm corum omniu, omniabona mca 
dcucniantadTicium, vcl & quandocunque omncs 
decclfcrint^in tota mca hxrcdiutc Titium fubHiruo: 
&in hoc cafudu.T funt principalcs Dodlorum npi- 
niones: Quariim primacil,qu6d intcr inlhtutos rcti 
proca lubihtucio indudla non ccnfcatur . quam opi- 
nionemtencnt Ang. Imola , Raph. &Pau.dcCaftin 
LI.ucius.$.Caio.tiiad TrcbcL Ang.Imola, Pau.dcCa- 
ftro,Alcx.&Iafinl.quidam tcftamcnto. rt.dcvulg.& 
pnpiLAiig^.Alcx.Soc.tcn.& Ripa.in d.$.cum ita, Fulg. 
Alcx.&Ial. in I pen. C.dcimpub. & alijs fubftit. Mat- 
thcfil.in fing. 1 6S. Alcx.in conf 9 1 . nu.4.& 7. vol.j. & 
in conf <j i.nu. 1 5 . in fi.voL; . Soci.in conLp^. nu. 1 6. 
inconf8o.&inconCi i }.num.9.vol.j. inconf(>9.& 
in conl. 1 04. voL ,'. Corn.jn conf 1 86. num. ; . vol.i. 
Pai'iCinconf4i.num.i6. & inconC44.nu.36.voL1. 
in confi. ; 9. numc.7. & in conC^ 1. num.4. voL j . Ay- 
mon Crau.inconCi i ^.in princ.&inconCt6 i.nu.7. 
Ruin.inconC 1 1 i.num.4.vol.i.inconCi i6.nu.S.& 
inconCi 34.num.10.voL5.Cur.iun.in conCi i.nu.i. 
Maria.Soc.iun.in conCi f i.voLi. lal.inconl.^i.vo- 
lum.j. &inconCio6. voLi.&AlbainconCj i.nu.3. 
& h.TC cft comunis opinio, (ecundum Ruinan d.con- 
CL I ) 4.8C lccnndiim PariCCurc.iun.& Aymon Crau. 
inantcdidHsconfilijs,&cft magiscommunisopinio, 
jtquain iudicando & confulcndo non eilcditcedcn- 
dij iradit Alcx.tnd.conlI<j2. voLj.&contrariaopinio 
communitcrrcprobatur , vtinquit Alcx.ind.c6Cj>t. 
&fccundum luncopinioncm iudicattimfuit, vtat- 
icftatur Pcdcm.DcciC 1 1 o.num.^.qui DoCtorcs mo- 
ucn tur lcgc & rari onc . 

Lcgc moucnrur pcr tcx.in l.ti. J.filium. tTdcIcg.i. 
Huic icxrut rcl j>ondetur, quod cum ^oii mortcm li- 
bcrtorum lilijs inftuu:is ndcicomiilum refticui de- 

bcat. 
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bear,non eft rtirum fi illa vniucrfalts, quicquid vobis 
tcltquijwft morf cm vcllram rcfi:itu3tis, &c. rclolui- 
tur in luas ringularicaics , & vnicuiquc cx libcrris dc- 
ccdcnti ftatira fucccilunt filij tcllatricis cxclufoalio 
libcrtocollcgatarioob libcrorum fjuorcm, nam ma 
gisprxfumuur ttftatriccm dilcxilTc filios prcprios, 
quim libcrtos , arg.Lcum acutiirimi . Cdc fidcicom. 
&I.Lucius.fTidchxrcd.inAirucn. 

Rationc moucntur, rcciprocum fidcicommiHiim 
idcointcr inflitutos inducitur.quia alias tcdaioris 
voluntas vcrificari non poifct, cum aliis tota hjtrcdi- 
tasad fubilitutum nodcucnirct. ad hoc vt igitur dc* 
ncniatoktcdatorisvoluntatcm, nccciiceft,vt intcr 
inditutos rcciprocum fidcicommiirum induiflu ccn- 
icatur,vtd.$.Scia, quandoigiturccilat hxc ncceduas 
induccndi fidcicominiilum, tunc induelum non ccn 
lctur.quia cum fidcicommillum lit onus.l.colu-rcdi. 
5.CU filix.fi".dc vulg.&.' pupil. non prxfiimitur vbi non 
cftcxprciruminiuncium, Dccinconffi^. propchn. 
&RotadccifS<;4.ina[itiqutS. tcAaior, num.^(cdin 
cafunotlro ccllat hxc ncccHitas, quia nihilominus 
fubAitutus totam hxrcditarcm habcbir, li intcrca ip- 
fcadmittaruradportioncm vniufcuiufqucinftituto- 
rum dcccdcntium, &ficcffcclum habcbit tcftaioris 
volunt.is: crgo in cafu noftro inrcr inftitutos rccipro- 
cum fidcicommilliim indudum non ccnfctut . Cor- 
roboraturhaKrratio, quia cclfantc nccciTitatcindu- 
ccndi fidcicommillum.nonindudbccnlcturrccipro 
c.i fubflituiio , cum fada in tcllamcnto non lcgatur : 
&quandofii(!>ain tcllamcnto non cxiftit, tuncnoa 

fir.vfumiiur: &quicontrarium allcrit.cuidcnrcril- 
adprobarcdfbct,cumali.is vcrborum fignificaiio- 
ni ft.indtim lit.l.non ahtcr.frdclcgat.j. tradit So^i.io 
conf.62.in {.volum. 

Hxcracioomillisfubtiliiatibus mihimultitmpU 
cct,&idcocumhac opinionc cgo pcrciatilco, licct 
contrariam ouinioncm tcncant Bart. in l.quidam te- 
ftamcnto . ffAc vulg. &: pupil. & ibi Arct.Ual.in L}«n. 
rum.S.Cdcimpub &ali)slubftit.Soci.&Pau.dcC4 
ftro in d.ftum ita. Ang.in conf 80. Pct.dc Ancliar.in 
conf jpo.nura.y. Pau.dcGaft.inc0nCzj9.v0L i.Pa- 
rillin (Tonf 4 ) .num. 5 j .voL 1. & in conf.^.num. j 9.V0 
lum.;. Soci.inconf.77. num.S. vol.j. loan.dc Anxin 
conf I t.Corn.in conf i i(>.nu.p.&iii fi.voL^. Gozad. 
inconftf^.num.j. Iuanj\nt.inconl.i.&in cunl.iS. 
infi. Curjun.in conlii i.num.5. in con(.i6. num.f. 
in conf 4J. num.i.inconf 1 1 i.num. ij. &incon- 
f\\.i 56.num.2. iSkGrar.in coni.S. num.io.voLi. hxc 
opinioeft communis iccundum Curt.iun. in dcon- 
fil.i 1 1.& I j().&m.'igiscomraunis, fccundum Parif. 
in d.conf 4 j. & ab ca in indicando &confulciu{u di- 
fccdcndum noncllc:, traditCurt.iun. inapoftilLad 
Alcx.in d.l.quidjm cc(bmcnto.qui moucntur 

Pcr tcx.in l.codicillis.ff.dc vfufruc.lcgat.vbi fubfti- 
tutio faiila poftmortcm omnium inlliiaroru lculc. 
gatariorum.intcrprctatur ac fi f,\{\i cllct vltimo mo- 
ricnti.fcd quando facla cft vlcimo moiicnti & in tota 
hxreditatc, tuncintcrinftitutosrcciprocum fidcico- 
mifliim induclum cenfcttir, vt fupr.i conclufum fuit: 
crgoidcm cftquandopoft mortcm omnium intota 
hircditjtc facfci fait.Huic tcxtut rcfpondctur, quod 
ideoillud ibi proccdic, quia inprimorcfponlufub- 
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Aituiio vltimo moricnti fatfb fiiir, vrpatetibi,po(| 
cuiusvhimidccclliim. quxfubftiturio poft mortcm 
omniumfimilitcr vltimo rooricnti fadlacenlctur in 
lccundo rcfponfo: qu^ rc pctitio induda ccnfctur vir 
tutcdidiunts, Hocamphu$,quxccnditionis&qua« 
litatispr^cdctisrcpetitiuaclUauia, &ibi Dcitorcs 
ff.de cond. & dcmon. wdccum poft mortc omniuni 
vltimo moricntifadadicatur,non cftdubium(j»in- 
tcreosreciprocum fidcicomiTiilliim indtitilu ccfciura 
Stantc igicur prima opinionc iiugis communitcC 
reccpta , vt tradtt Antonius Gabric. in fuis commun* 
concluflib.4.iniit.dcfubft.concluf j.num.S.cadecU 

14 ratur non proccdcrc , f quando inftituti cllcnt inret 
fctalcs,quodcxvcrifimihmentctdlatorisftibftitutii 
cxcludcrcnt:nam tunc fubftitutus non admittcretur» 
nili poft mortcm omniam , & inft iruti cllirn t intcr fi» 
inuicc liibftituti, ita tcncnt Bar.in d.Lcodicillis.nu. } . 
Alex.in l.patcr filiam . $.duobus , in ^.verlic ff ad lcg. 
Falc&iii Lpcn.Cdeimpub.&.ilij$fubft. &ibi Cnrr. 
num. 1 6. Soci.num.S.& Soc.iun.nu.1 J.& 14. in d.f. 
cum itxAlcx.in conf 9 1 .vol.j. & in conf 1 7 f .nu.8.9. 
& 10.V0L5. Parifinconf 4i.nu.ij.inconC4).nu.9. 
& in conC^^-nu. j 7. vcjL 2. Pct.dc Anch.in conC j 90. 
nu.7.Cur.iun.in conf 1 1 .propcfincm, & in conf 1 6. 
num.4. vbi aflcrit hanc cflircommuncm opinionenu 
Bartholom.Soci.inconf 149. lubnum.i t. voLi.vbi 
ait hanc cllc communem opinionem, & abcainiudi 
cando & coniulcndo non ellc rcccdcndum. & Maria. 
Suc.iun.in conf i j i .num.4. & in conf 1 8o.num. 1 1. 
V0L2. &cu hac dcclarationc cgo pertranfco,lic^tcon 
trarium tcncant Ripa in d.$.cum ira,nu. 17. & Ruin. 
inconf I 26. num.^.&S.quxdccbratio probaturin 
l.pcn. Cdc impub. & alijs liibfti t. ncc non probatur , 
quiacumadficpcrfonaqux cxverifimiU mcntefutv 
ftiiututTiexcluciat, fubftitutus ccnfctiir vlrimoin ro- 
la lixrcdirate, crgo dcbct rcgulari hxc fubftirutio li- 
cutillaquxfitvltimoin rotah^rediratcfcd in ilUin- 
ftituticcnfcnturinuicc fubftituri, vtfupradcmoftra» 
tum fiiic,crgo & in iftaccnfcntur inuiccm fubftituti. 

a; Sccundodcclaratur noproccdcre, tqu.mdopoft 
mortcra omnium fada cft fubftitutio in tota h^rcdi- 
tate vnlgaritcr,pupilLiriter, & pcr fideicommilliim . 
Ikrtholora.Soci.ind.conf i49.fubnum. 10. Ruin.in 
conf i ti. num.j. voLi.Cur.iun.inconf I i.num.j. 
Contrariam opinioncm tcnct Ripaind.$. aimita» 
num.i8.vbi rcfpondctrationibus contrarijs,&iudi- 
cio mco opinio Ripx mihi vcrior vidctur : nam cum 
in fidcicomillaria lubftitutioncccirct ncccflitas indu 
ccndi fidcicommiirum rcciprocii, dcbct ccllarc ctia 
incafuifto rcciprocumfidcicommiirum.cum vnifiir 
luisdctcrminatio dctcrminct quxUbct dilpohrafi^* 
cundum naturam fuam.Lmilcs icx$.dcccm.lf!dciudi 
cat. & idco pupillaris, vulgaris , & fidcicommiiraria 
dctcrminabitur quxUbct ipfarum fccundumearuin 
naturam,& propterca virtus vnius, & maxirac ftante 
diucrfirate rarionis, non infiuitin naturam altcrius, 
ncc natura vnius raucat tuturam .iltvrius. 

26 Tertio dcclaratur non proccdcre, f qii in pcrfona 
primi&non in pcrfonafcciidieucnic condicio fub- 
]]i:ucionis, namiuncinterinftitucos ccniccurindu- 
Aum rcciprocum fideicommiilum. ita tenct Cardin, 
Parif.ui conf^ } .iuun.5 j j.voLt. 
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xy Qtwrti&vlrimof dcclararar non procciicrc, in 
riiblliiurtonc piipilUh fas^ poil mortcm omnitim 
& in tota hzreditatc, cum tuncvltimo ccnfcarur fa- 
6lafub(Ututio.l.quidtios.ff'.<{c\*uigA'pupil.rubnit.& 
idcoinrcr pupilios inibcutos ccnlctur indii^a rcci- 
proca (tibnirutio , Corn.in conn. i i6. num. 3 . voi. u 
<\\vx concluito quomodo,& inquo caluproccdat, 
(upravirumfiiit. 

a8 ' ln«ftio&vltimoca("uprindpali,tquando (ah- 
ftittuio non cftfacta vltimo moiicnti, (cdomnibus 
poit mortcm omnium.condniidcproccdcndodicas 
non cenferi rcciprocam lubtUcudoncm faclam intcr 
inlUrotos,etiam fi l'ubAiiutiofa<^ta iitin tora li^redi- 
«arc , vt tcncnt Soci.in d.$.cum ita , num. 8. & in 
conf.69.col.pcn.tn iinc,&{cq.voL;. AUxin l.patcr fi- 
Iiiim. <|i.duobus,col.pcn in ).& ^.cafu.lf^ad lc^.i alcid. 
Arct. in l.quidam tclianicntoProcuhim, coi.t. SAt 
vulg.& pupii.& iaf.in conH^ ixolpcn.vol.;. 

S V M M ^ R l y M. 

1 1{ecif>roca fHbfiitutio, an fit jpecletfubflitutionts Jeper 
fe (2r propru . 

C A P, UL 

Mji» N <)uartoquzfiro principali , aii fcilicrt 

W'^ Rcciprocafubflitutio litfpccics ("ubfti- 
(•fi^ tutionisdeptir fe& popria? Trcsfnnt 

I ajftjjg^ principalesDoilorijopidiones: tQiia- 
, rum primacil, quodnocltlpcdcslim- 

ftitutionisdcpcrfc&propria, fcd cft quxdam adic- 
£tio fubftiturionis.quam opinionc tenct Bar.in I.Lu- 
dus.fl[de vulg.&.'pupil.fuhftit.Dum.i. cum quo tran- 
fciint B il.in c.ii patcr, dc tcft.im.in 6. in mitcria rcci- 
procr,Arct.& lacdc Arc.in rub.fr.cod. glofiirc.ftar* 
nutiti<;,cxtnidctcft.im.Guil.dc Cun.vt rcfcrt Sah-c.in 
lieftamcnto. Cdc tcftam.milit. Ray.dc I orl.in irad. 
fubftit.dum tradat dc brcutioqua, Brlloitusjn ^qua 
rattonc, Inftit.dc pupil. & Ial.in d-l.Luaus,num.7.& 
prout tradicChriltopli.Pott. in d.jS. qua ratione, nu- 
mcro I r.haeccftcommunisopinio.&motienturifU 
Doftorcs ad hancopinioncm tcncndam cx pluribos. 

Primo hfc iubrtirucio vcrificatur vd in vulgari,vel 
in pupiilan,vel cxemplari.crco non cft ipccics dc per 
fe, fcu ilLi erir in qiia vcrificabitur , vndc cft qQ.Tdam 
adicdlio . probatur confcquentiaifimili, fcilicct ab 
adUonc de (>cculio, qu« fcmpcr verificatur in alia 
a^one.1. j .$.cui congruit . fTdc pccuL &idco non cft 
fpcdes dc pcr fc,(cd cft quzdam adicdbo . 

Seaindo mouentur . Hxc fubftitutio efteadcm in 
efTcntiacum vulgari vd pupiliari , ergo non facit no- 
lum fpccicm dc pcr lc fcu gcnus.coni'cqucniia proba 
tur inl. I. in fi.CcommunJclcgar. 

Hisrationibus rcfpondctur: nam licct rcciproca 
fubftitutio in vnlgari vcl puptllari vcrificctur aut in 
excmplari,& fic vidctur cllccaiicm in cilcntia, tamen 
fircctcnaturarcdprocx confidcrctur, non vcrifica- 
turinvulgari velpiipilUri co modo quo verificatur 
vulgaris vcl pupillaris: quod patct,quia pupillaris pr^ 
dicatur dc cxprcila & tacita , ita & vulg.iris : quod lc- 
Qus cft in reciproca,quialicctpr^iccturdcpluribus. 
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tamcn non ita,vt vulgaris vcl pupillaris, qiiia rccipro 
cafadaipatrc pluribus filiis pnptllis pr.Tdicaturde 
qualibcr carum, vt dccxprclTa vcrbis gcncralibus , li- 
cct non vt dc fpccificata , &dcnulla earum prardica- 
lur vtdctacitacomodo, quoin aliqnaprxdid^-arum 
fuinltun aliascnim matrcm non cxcliidcrct.quod cft 
contraid,quodhabcturind.LLucius.& fic licctin 
vulgari & pupillari vcrificcrur.tamen cum non eode, 
fcd diucrio modo, non icquirur, quod non fir (pccic< 
de pcr (c & propria & pcr noc conftar non cflc vcrum 
rcciprocamcllccandcm in cllcntiacum vulgari,vcl 
ptipili.iri , aim ab illis differat in efTctflu , i(icra quod 
dilfcrat eriam in fbrma ficnda,quta reciproca non po 
tcftpropric ficri vni foli, prout quxiibct iilarum vt 
vtrunqnc probatur in d.Liam hoc itirc , & quod non 
(iteadcm in clfcnria cum vulgari.vd piipilLiri, proba 
tur,nam diffcrunt nomine, ergo funt diiierfa.Lfi idc. 
C.dccodictl. diffcrunt forma.quia rcdproca non di- 
citur.nifiplitnbus fiat&fnfcipfain rertc<flarur. incf^ 
lcnriactiam ditfcrunt.tum quiavulgarcm&pupilla- 
rcm diucrlb modo continet.vt fupradiiflti fuit : tura 
qnia in hunc vcl in altcrMm cafum trahitur: ti"i ctiam 
qui.iconnnct aliasfubftiititioncs. ergo difFcrt cllcn- 
tialircr, ficut contincns icontcnto. &licct in cfTc^u 
rdohufur inaliquam fpcdcm aliarum fubftitutio- 
num, non tamcn pcrhocrciolutio quo.id cflechim 
pofcft feccre.quod ea, qu.T funt diucrla, dicanrur ca- 
dcm in cllcnti.i.I.^ .$.gcncra.lfideacquir.pof vbi poi^ 
ici1ioprodonato,&pollclTioproemptorc, diffcrunc 
ipccic lcu mcmbro:& tamcn rcibluuntur in eundcm 
effcctum ^cxquoambxpariuntcfFctfhim infiflendi, 
rctintndi,pri(cribcndi,& rccupcrandi, Do(flores & 
ibi Rip.i,in rub.cxtradecau.polL&propricr. 

Tcrti6& vltimo moucntur pcrd.i.iain hoc iarc, 
etiminducendo in vcrbis illis, qiiod ius ad tcrtium 
quoq; genus fubftitutionis tradlum cllc vidcttir. ver- 
bum cnim,vidctur, importatimproprictatcm.Lnon 
vidctur.fLdc rcg.iur. I.j. f.dciecillc. fF.dc vi & vi arma- 
ta.crgo reciproca iubftirutio impropric dicitur tcrtiu 
genus,& fic fpccics (cparata.Verum & huic induitlio- 
ni rcipondctiir, quod iliud vcrbtim, vidctur, non dc- 
tcrminatillud vcrbum, gcnus, fdlicctvtfubftirutio 
vidcaturterriumgcnus: fcddctcrminatquod id fuit 
dcciium fupra in (ola vulgari,vd Ibla pupiilari, vidca- 
lur rrachim cilcad tcrtiuin quoque gcnus (ubftitu- 
rionis,&ficad rcciprocam. 

Sccunda cft opi nio , quod h*c reciproca fubftit u- 
tiofitipccicsdcperfcquoad fbrmam, quo vcro ad 
elicntiam non fit noua (pecics.quamopinioncm te- 
ncnt Raph.FuIg.& Alex.in d.LLuciu$,& Soci.in d.ru- 
brica.fF.dcvulg.&pupil.fubrtit.&inoucnturifti 

Quia confidcrando cftcntiam , feu eius cflcd^um , 
non c(i noua fpcdcs : quia vcl erit vulgaris,vcl piipil- 
laris, &ficmultiplcx.&hoc eft qiiod voluit diccre 
tcxtiis in d.Liam hoc iurc.duin dicitur, vt inaltero fb 
la duplcxeflctfubrtitutio, in alterofola vulgaris: ncc 
cft inconucniens qiind illudquod cft formalitcr vnil, 
dlcntiahtcr fit multiplcx . Lfcire dcbcmus . ffdc vcrb. 
oblig.vbi fi ftipulor Scichum & Pamphilum, licct flir 
malitcrfit vna ftipulatio, tamen cilcnti.ilitcr dicitur 
multiplcx.Hxcratto mihi non placet: quialicctreci- 
proca rcfuluatiir in vulgarcm vcl pupillarcin , tamcn 

non 
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non co modo cric.quocft vulgaris vel pupilbris.ciJm 
vulgarisriiomniiiocxprdla, vclommno tacita: ifta 
vcro qax connnctuc Tub reciproca clt cxprcllii vcrbis 
gcncralibus, &hxcrcciproca conrinct vul-^arcm & 
pupillarcm,&:pro»tconniicns cflc:itialiter Hiffcrri 
contcnco, ita iurcrcciprocaellcntialitccdiflcrt A vul- 
gan vcl pupillari, nam formacllilla numl.xtc(lcrci, 
itaqucxtrci cllcntia non potcft contiacrari ab(q; fbr- 
IT)a.i.Scia.ff.dcauro &argcnto lcgato. fi crgo rccipro- 
cacll noualpccics in fonna, crit ciiam noua in cllcn- 
tia, quiacllcniiallncforma non Jatur. Ncc obfiat 
fl.l.(circd2bcmus. quialicet (lipulacioilla Cit vna in 
fbrma,& multiplcx in cllcntia: tamcn illa forma non 
rritnoua, imbillaomnibusrcbusdcfcruit, acfivni- 
cuiqucde per fc fuilTct accommodata , nam ll cgo di- 
co,promittis mihi Stichum&.'Pampliilum:ccrtcduf 
funtftipubtioncs, vnacft vcrborum conccptio,5c fic 
vnacftforma: inhacvna forma cum copulauueap* 
pofucrim Stichum & l'.imphilum , vidcor lUam con» 
ccptioncm vtru|; adiccillc, 8i pcr confequcns duas fti 
pulationcs fccillc.l.vnam ftipubtioncm. $.diucr(a.0| 
dc vcrb.obl. vndcpcnndeclt, aciicgodixillcm, pro» 
mittis mihi Stichum.promittis milu Pamphilum. At 
in ca(u nortro, quando concipio rcciprocam fiibllitu 
lioncm, licct illa&: vulgarcm &pupilLi.'^cm cotincat, 
aicamcn lub noua forma continct. (cquitur crgo, 
quod fi t cciam noua in cllcntia, cum cllcntia i forina 
habcatfuum cflc.d.LScia. 

Tcrtiacllopinio,g>rcdproca fitfpccics fubHiru- 
tionis depcr fc& propriaiquam opinionc ccncnt Bal. 
fibiconrrariusin I.prccibus. C.dcimpub.&alijsfub- 
Aic.& ibi Salyc.Rapiucl Cuman. in d.Liam hociurc» 
Rom.in Lin ccilamcnto.Cdc ccllam.milit. Ani7.&: Ri 
paiti d.LLucius,Ang.Arct.inrub.lnft.dcvulg.lubrtit. 
in matcriarcciprocar, oum. j. loan. Fab. Ctiriltoph. 
Port &:Ozcriu3in$.quaracionc,In(lit.dcpupiLlubll. 
Sc moucnrur i/li cx pluribus . 

Priin6pcrtcx.ind.Liam hociurc, induccdoillum 
in vcibis illis,quod ius ad tcrcitim quoquegcnus fub- 
Aicutionis tradum cllc viderur. ncc dicacur, li cft gc- 
nusicrgo non cft fpccics d'.' pcr ("e : quia ibi gcnus im- 
propricaccipiciir,&lignificacfpecicm, prouccllpra> 
dicabilcdc pluribus numcroditrcreniibus, vt proba- 
tur ibi.in vcrbo ccrtium, cx quo cxcluilic vulgurcm & 
pupillarcm. canquamprimum&(ccundum gcnus, 
quode(Tcrabnirdum, (ipropricgcnus appcllarctur. 
Huic cextui rc(iH>ilccur,quod illud vcrbu,gc;)us,capi 
tur ibi pro modo : qua(i dicai tcrtius motius.LTIuis. 
j.Stichiis , & ibi noiac glolilf.dc fidcicom.libcrt. nam 
gcnus no fcmpcr capitur pro co, quod prardicatur dc 
pluribus dificrcniibus (pccic , fed pro co , quod dcli- 
gncc qualitarem alicuius rci, vc i;cnus vi t^ ,t;cnus mor 
tis, vt apud Virgilium , Qnodgcnus hoc hominum ? 
Vcrum hacrcfponfiopotcllrcuirari , cxeoquia rcci- 
procam appcllai tcrciu gcnus rclpctftu vulgaris & pu- 
pillai'is,qu.i(i vulgarisfir priniiim gcnus,& pupillaris 
fecundum, vci vuTgaris & pupillaris cll gcnus ibblhtu 
tioiiis.icacfl rcciproca fub;cirutio, vt patcr cx illo vcr- 
bo.quoquc, quod fimilicudincm lcu idcntitatc (igni- 
ficat.& ideo vti vulgaris crt gcnus, idcft fpccics (iibfti- 
tutionis dc pcr fc,& pupillaris : ita quoquc rcciproca 
iuUli(utioctiidcpcrfcj>cnus, idcft Ipccics lublUcu* 



tionis: & fic ibi portus propric gcnus accipicur pro 
Ipccic, quam pro modo . 

Sccundb & vltimb alijsomilTis , moucntur hac ra-* 
tione. Quadocx mulrts fimplicibus fit vnumcumpo- 
fitum.&diucrlx maccri.T in vnum congcruntur, caa 
iatur tcrtiafpecies.^.ctuncxalicna, Inftit.dercr.diuiC 
& L munerum- $.mixca . H.de muner. & honor. fcd ex 
vulgari.pupillari, &cxcmplari fitrcciproca (ubftitu- 
cio,&cx didis cogcritiu' tcdproca:crgo cft (pecics de 
pcr fc & propria . 

Ex dictis rationibus ceo concurro cum hac vltinui 
opinione, qux prohacur nac alia ractonc . In iurc no- 
Aro Ipccics, qua: parcicipac cx alijs duabus fpecicbus» 
non conftituitur liib aitcracx ilUs fpccicbus, lcd fcpa 
ratim c6fidcratur.J.j.in prtn.ir.dcprxcor.ftipuIac. vbi 
communis ilipulario cft noua (pccics dc pcr (c , & cn 
vcl in prztoria,vd in iudiciah verificatur: lcd rcdpro 
cafubfticucioparcicipaccxalijs ipccicbu£.fex vulga- 
ri,vclpupillari, vdcxcplari: crgofubaltcracxdidis 
lpccicb.non conft)cqic^r,(iM} (cpatacira confidcratar. 

S F M MU K I y M- 

1 Htciproca faSa mparibus , non contmet pupiUaranj . 

2 }{eciprocaadmixtaCnm cotnpendiofa ,aniont'mtatpU' 

pilljrrm-, . 

j Ctmpendiofi reciproci faHt imparihiis, non ctmtinet 
pMpHIjrem^ . ' ■ ' 

4 In reciproca iwparibut fkBa^ an emiineaturpttpillaris, 

fi m ea pupdlaris at^tis tneniio fitfjEla . 

5 TupiUsris tJcita,qux concmetur in rulgjri,non compre 

benduur in reciproca mixta cum compendioft . 
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^u:3evfi| N quintoqu.Tfiro, quotfubftituriones 
I ^iJ contincat, & cuius ciFciihii fit hfc Rcci- 
procafubftitutio, dcpluribus cftquz- 
rcndu: & anccquam ad quxftioncs pria 
cip.ilcsdcucniamus, dicascxmctc Bar- 
toli&alioruro Doclorum, q< in rcciproca fubftirurio 
ncconfiderato numcro pcrfonarum,&illarumcon- 
dicioncpluresfubfticucioncsconcincncur.nam mul- 
tiplicarispcribnis, multiphcatur fubfticurioncs: & cx 
qiiaiiutcvniuspcrfona:, vclomnium,quibus ccfta- 
tor non poinc aliquam fubfticucioncm fitccrc , re-* 
ftringicur rcciproca. 

Hinc cft , t q> rcciproca fada puberi & impuberi , 
& fic irapanbus, non continct pupillarcm in pcribna 
pupiUi.d.LLucius,&Li.C.dcimpub.&ahjsl'ubftit.& 
Eatiohuius conclufionis eft , vt cuitctur inirquahras 
diljTofitionis, idcft nccadcm dilpofitioin^qualiicrdi 
iponat.dJ.iam hociure,in vcrl^incongrucnscnim vi» 
dcbacur . quod verbum.incongrucns, ad inarqualica' 
tcm fcrmonis adaptatur,& hax crit prima condufio. 
Hxc conclufio t dcclaratur primo no procedcrc, 
ri rcciprocaeftadmixtacumcompendiola, Pau.de 
"alKin Lin tcftamcto,nu.+. 'C.dc tcflam.milit.qucm 
fcqui vidctur Dccibi , fiib num.7. in vcrlic.& rctcnta 
conclufioncfupra fada. & Pau.dc CalL in conf.1^4. 
in i.voLqui moucturhacracionc. 

Si poll aditam iuercdiuic locumbabct fidciconb 

roifCin* 
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fniHariarubfliratio, f\uz grauamcncft fili;. J. coha:- 
redi . cum fiiix.fllcodcm. ergo multo mai;islocuta 
kabcbit pupillaris fubftiturio, c]U.t fauorabJis cft pu- 
piilo.t.cx tnbus.Cdcinofficiofotcftamctuo. Huic 
raiioni rcfpondctur, qu6d idco continctur fidcicom 
miflaria fubftitutio, quia irta vtrique conucnit, Sc 
ideociimadrit.Tqualitas, fidcicommillari.i compre- 
ticndirur.quxratioccllat inpupillari.nam incafuno 
ftro pupiillaris fubftirutio vtrique conucnirc non po- 
tcft.ideorarioncinxqualifatispiipillarislocum habe 
fc non potcft. & fi vna cum Decio diicris , xqualitas 
feruaiur in rcciproca, fccus in compendiofa fubllitu- 
nonc,vndciUocafuc6tincturpupillaris,virtutccoin 
pendiofxannorz cum reciproca , Sc non virtutc reci- 
proc.Tfubr!itutioni$.confirmatur hoc, quiacompcn 
fliolainfqualitcrdctcrrainacur relpcChjcaiuum, Do 
dlorcs in dl.Ccnturio. crj;o criam diucrrimodc pctc- 
ritdctcrminarc rcfpc^lu pcrfonarum . Rcfpondctur 
cx mente Ripz. Decius cmm priiupponit vnum, 
j quod cft faluim,tfcilicci quo<l compcndiolareci- 
procx fa^ impanbus concincac pupillorcm, nam 
hoc communitcrdamnatur.contrarium tenentBar. 
jnconf.f i.&inconf j7.lib.j. Ang.inconf i iS.&in 
conf.507.Anclur.inconf68.Corfi.in conf 1 80.&: ira 
ConftLfoy. volum.;. vbi attcftacur hancelle commu' 
nem opinionem, in confiL 1 1 4. voliiininc Sc racio 
eft, quia ita demutn compcndiola dirccla intcrprcra- 
rar, (i verbi<& pcrfonis conucniac.c.fipatcr,de tc- 
ftam. in 6. fcd in cafu noftro pcrionis non conucnit» 
cumvni tantum conucntar, crgo ifta compcndiola 
rcdproccdirc^hipupilUrisinterprccari non potcft, 
Ncc obftat, qu6cf compcndiofa dctcrminct di^Tcren- 
tcrquoadcafus, quia idem eft in rcciproca , & tamcn 
rcciproca non dctcrminat diffcrcntcr quoad pcrfo- 
nas. d.LLudus . & fic non tcnct confcqucntia . & non 
mirum, quia incompcndiolactiamlubftitucionccft 
difformis dcterminatio cafuum , fi perfonarum con. 
ditiopatiacur, ali.is fccus, proutRipadixicin d.LCcn 
tario, in j.quxft. { .mcmbri . 

Cum hxcPauli de Caftro rario non fubfiftar, idco 
contrarium tcnucrunc. Bart. ii rctlc animaducrta- 
tur, numero C&Ripa, numcro 17. in d.LLudus, 
Bald.Iub numcro S.Romiif. Imola , Poncan. & Alex. 
numcroi^. ind.Lincdbmcnto, Corn.inconf iSo. 4 
Yolum.i. vbiampliatliancopinionem, ctiamlireci- 
proca mi.vra cum compcndioia, (it faifla pcr vcrba 
aircclaciuilia, Bart.Ang.Anchar.&Corn. in antcdi- 
disconfilijs.&BarthoLSod. in conf.zpo. volum.i. 
Tbi hanc cflccommuncm opinioncm atceftatur. & 
moucnrur ifti hac ratione. 

. In redproca xqualitas feniari dcbet.d.Lin tefta- 
mento. d l.iam hoc iurc, ciim (^milibus. &idcofub 
capupilbrif nonconnnecur, quando vtriqueconue- 
airc non potcft . Scd lixc racio xqualitatis (cruandz 
militat in rcdprocamiita cum compendiola, ergo 
vdreciproca (iniplcx imparibus fadla non contincc 
pupillarcm. ita ciiam reciproca cum coratKndioia 
mixta piipillarcm connncrc non didtur. &(i dixcris: 
Rcfpoadcndo, quod in rcciproca (cruatur xquali- 
tas, quiaprxfumicur ceftatorcni hocvoluillc, vtcoL 
l<giturexd.Lin ccftainJco, exd.LLucius, &exd.Liam 
ho: iurc . qux prxlumpcio noa vidccur addlc in caiu 



noftro:immocontraru prxlumptioconi^irurexco, 
quod cum rcdproca admixta iit compendioia, in 
quo cafu fidcicommiflaria conrincttjr , qiix onus cft 
&j;rauamcn pupiih.ditioj.aim fiiix.crgo multo 
niagisdiccndum cft, quod conrinctur dc tcftatorit 
volunratc pupillaris , qu.r faiior cft pupiUi : & fubfti- 
tutio iftapotiusin dubio debcr intcrprerati dire<2a 
pupillofis, quim qucd vnura dctcrnunabile plura 
dctcrminans ca paritcr dctcrmincc , prour optiiu^ 
probari videturind.*2oc.lipatcr, dc tcllamcn. in 6. 
Rifpondeo confidcrando, quod in calii noftrolicct 
admixta (it compcnJiofi, taincn in hoc ixxiproca 
opcratur, quod quandocunque finclibcrit^quisde- 
ccdat,altcraltcri murutur: &(ic(Iuc aditadr.duc 
non fic adira hxrctlitas , fcmpcr locum iubcat fnblii- 
tutio: &in hocoranitcniporctcftator vultquodre- 
dproca (^.ibftitucio tcncat, & fic quod altcralrcri mt>- 
riatur.&hac racionc concinctur fidcicommillaria: 
quiacura vclit omni tcmpore fubftitutioncm v.ilc- 
rc,&cuin poft.idium li.vicditarcm& poftpubcrra- 
tcm, ncc vulgaris,nccp.ipillaris rohur lubcat, nccct 
fccft quod fidcicommillaria, qux vtriqueconucnir, 
con i i nc.1 1 1 1 r, vndc cu m o m ni tcporc rccip roca (u bfti- 
tutio fubliftat.eius natura& dlcnciact pcrnuncc, 
quxeft,qu6d illafubfticurio,qux vni compctit,.-iltm 
rcpcritaccnfctur:quiacum fitviciftitudiiuriafiibfti- 
tutio, xqualifcrpcrfonasrcfpicir, idco.Tqualitcrcas 
ctiamdctcrminare dcbcr, &hoc etiain cx prxfum- 
pta ccftaroris voluncate: quia cum .Tqualirer inuircia 
lijbftitucrit, xqualitcrctiam dctcrminaftc pr.tfiinn- 
tur. incongruum cnim cft,vt in vno^nilgaris.pupiUa- 
ris , & fideicommiftaria fit fubftiturio : in altcro vcro 
vulgaris & fidcicommiilaria, prout clcgantcr dicit 
tcxtus in d.Liam hoc iurc. ex qua confidcrarionecon 
ftat, verum noncftc tcftatoris prxfumprioncm cllc 
in contrarium : conftatquc e.x qua caula fidcicom- 
mi(Iariacontincatur,aceriamcolligicur iu materia 
rcciprocx, vnum dctcrminabilc plura rc(*piciciis ca 
pariformitcr dctcrminare dcbcrc. Nccoblbtrcx-in 
d.c.fipatcr, quianon loquitur in his tcrniinis rcci- 
procx fubftitutionis, & pcr hanc confidcrationem 
cgo concurro aim hac commum' opinionc, quam 
dcclara,vt pcrRuin.inconf107.voL1. 

Sccundo dcdaratur non proccdcrc, "fquandoin 
reciproca cdct faAa mcnuopupillaris xtatis,vtcxem 
pli graaadnlum fit,Ci quisin piipillarixtatcvel dias 
quandocunqucdcccdcrir, fupcruiucnccsiuccalanc: 
namtticinrcciprocaimparibus faclapupillaris fiib- 
fticutioconrinctur, ita dcdaranr RaphaclComcnC 
inconli. I ci.Ioannesq.V1calis.Corn.inconfi.r41. vo- 
lum.4. Dcc. in d.Lin tdUmcnto , &Pau.dc Caftro in 
confiL I S. fi bcnc conlidcrctur , volum.i. fccundum 
nouam imprellioncm, & ad id diccndum moucn- 
tur iftiexduobus. 

Prim6,fi (ub rcciproca fub hacformaconccptapu 
pillariscon cotincrctur, fruflra fa^ cllcr mciitio pu 

Ejllaris xutis.cum dida vcrb.1 nihil opcrarcniur. (cd 
ocdiccrc cft inconucnicns.l.fi qii, in prin.lT.do lcg.j. 
crgo incoucnicns cft ctiara diccrc, fub hac reciproca 
pupillaicnoconcincri.Huic racioni rndcrur^confide 
rando vcrba ilLi,in pupillari xtacc,polIe in fenfii dire- 
dlo inccrprctari , quod (ignificac aiiud ^pupilLirens 

LI aibdi- 
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fubftirutioncm: nam verbaulis Ciibflicutionis licfoT 
n^antur, li t]m$corum inpupiliari artatc, vd cjuan- 
docunqucdcccilcrit , fubltituo fupcrrtitcs: &lic vult 
tcftator, qubcilivnusillorum tnoriatiir in ptipillari 
ictatc,liuc poftartatcm pupillarcra, lupcrlliics fuccc- 
ctant.icdinpupiilarixtatc potcil locum habcrcvul- 
garis, vtfiillcantcaHitamhzrcdtcatcnt moriatnr, ac 
ctiam fidcicommilIaria,li cam a(ltuerir,crgo hocpo- 
tiusillavcrba lignificirc dcbcnt, quam pupillarctn 
fobriitutionem.&hocrationcarqualitatisfcruandx, 
qujm tcftatorcm in rcciproca vcllc locu habcrepr^ 
(uinitur.^.i.iam hoc iure. Sc tic vcrum non ctl, vcrba 
illa fruftratoria clfc, fi fubltirutionem pupilbrcm 
non ligniiicent,cum aliuin direclum fcnium dida 
vcrba habeant. 
■ Sccundo&vltimomoucntur. Duarprxfiimptio- 
ncs & rationcs viiam vincunr, arg.LBalifb. tf..id Trc^ 
bcli.&auth.itaquc. Ccommun.dc lucccll! lcdquod 
lubreciprocalub anicdidla forma conccjna pupilia- 
riscontincatur, adfuntdu.Tprxlumprioncs &ratio> 
ncs: ergo prxfumptioncm ilum, fcu rationem .tqu;^ 
Irtatis lcruandx vinccrcdcbcnt.Minor probatur.Pri- 
macftpr.Tlumprio, quiaindubio lubltituciopocius 
cll intcrprctanda dircCla, quam fidcicummillaria. 
d c. li patcr,dc tcllam.lib. 6. Sccunda cH.quia icdator 
adijcicndo vcrbailia, inpupiliarixt.tte, dcmonllrac 
in lioc cafu lc veilcpupiliarcm fubftirutioncm ioaiin 
habcrc. Vcrum & nuic rationi refpondetur.quod ra- 
lioxquahcatis fcruandx cH tantx potentix, vt for- 
tior his duabus rationibus cllcdicatur, & hoc vcrum 
cllcapcrtiflimc dcmonllratur: nam prima pnrfum- 
ptio lcu ratio tunc libi locum vendicat, fivctbts& 
pcrfonis conucniat, vt textusait in cLc. fi patcr . fcd in 
nolho cafu hxc prxfumptio non conucnit verbis, 
quiateiUtorrcciprocam iireitfubllicutioncm, cuius 
njtura cl>ax]ualitarcm fcruare:nam idco diciturrcci 
proca, quiaquod vniconucnir, .litcri rcpeiicaceiifc- 
tur vicillitudinaric lcu rcciprocc, non conuenicne. 
qucpcrfonis, quiain vnolucum habcrcpoccfl, in al- 
tcro iion , cum imjuribus haiic rcciprocam fubliitu- 
tioncm fat^m fuilIcpr.Tliipponamus. Sccundaprx- 
fumptio non mihiat,quja vcrba vbi repugnant , ful>- 
fticationontraliituradpupillarcm ctiam Hlit fathi 
nicntio pupillaris atatis.l.cohxrcdi. $.cutn Hlix. ff.dc 
vulg &pupilLlcd in calu noftro vcrba rcpugnant, 
quia facta cll rcciproca lubftitucio, cuius naturacll 
zquahcaccm lcruarc.d.Liam hociurc. ergoiftafubfti 
tutio non trahitur cx tcllatoris prxfumpta voluntate 
ad pnpiilarcm. & lic cum racio.Tqualicacis fcruandx 
furtiorlicantedidisduabus rationibus, cllomnino 
in pundoiuris attcndcnda. 

Cum fupcrior opinio nulla ratione nitamr, cui 
commodcrclpondcri nonpollic: idco cft altcra opi- 
nio lupcrion contraria, vidclicet quod fub reciproca 
fubdidisfotmis coccpta pupiiiaris fubditutio non 
contincatur.quam opinioncm tciiuit H.icliatd.dc Sa- 
licetoin confincip. quidam tcftator . qucm fcquitur 
Alcx.in d.Lin tcllamcnto , & Corn.libi contrarius in 
conf 1 80. volum.j. &hanccandem opinioncm con- 
firmat Ripa ind.LLucius, fub numcro iS.vbi dicic 
proccdcrc iiidillindc, ctiam li matcr fit in mcdio. & 
nioucntur ilU omiflls rcliquis cx duobus . 



Trentacinqui;' 

Primb. In rcciprocafub/Htutioncnonconrinetor 
pupilUris , quandu impanbus Ividafuit 1 d.Liam hoc 
iurc. (cdincafu nolirofubftiiutioilla irapartb.laCU 
fuit,ergo fub ea pupillaris fubllitutio no continctur . 

Sccundb&vltimbmoueniur. Qiiando vcrturc- 
ptign.int,fubl'titutio nonrrahicuradpupiIiarcm,ccia 
lifadaiit mcntio pupiilaris xtatis.d.Lcohxrcdt.$. 
Cum lili.T. fedmcafu nollrovcrba rcpugnant,quia 
cltfatfcircciprocafublbtutio, cuiusvirtus cftxqua- 
lit.itein fcruarc: crgoiiia lubftitutio non dcbccira- 
hi ad pupiiiarcm (ubHitutionem. Contirmatur hxc 
racio,quia li pcrlonis non conucniat.non interpreta- 
turfubthtutiodirct^pupiliaris, fcd in cafunoflro 
pcrfonis non conucnit, cum imparibus fiCuGt,ctff» 
dircdhi pupiilaris intcrprctati non poteil. 

Hisrationibus rclpondctur , qubd licctdifparicas 
perfonarum cxdudatpupiiiarcm lubltitutionem.ia. 
petfona pupilh , hoc lamcn proccdit in dubio: iecast 
quando ex conietturis colligitur tci^atorcm /icvo- 
luinc,vt claredicit tex.ind.ljam hociurc, &in dJ.in 
tcllamento.nam tunc in pcrlona pupilU pupillaris 
contincrur, &vcrba non rcpugnant&conucnic pcr- 
lbn.T pupilli: fcd in quxHionc nollracolligituccxvec 
bis illis,li in pupiilari xtaccdoccllcrit, tciiatoremvo- 
Itiillc in pcrlona pupiUi pupiliarcm contineti,cum 
dida vcrba dcnotcnc pupiilarcm fubfIitutioncm,Do 
dorcs in L t.ir.co<L& probatur in d.$.cum Elix,& ver 
ba non rcpugnant, quia in reciproca contineturpu- 
pilUris ctiam in pcrlona vnius, qiundo prxluroptiud 
condar dc tcilatoris voluntatc. dLiam hociurc, & 
conucnit pcrfon^pupilii.crgo tupradidisrationibus 
non obihncibus, lub hac rcciprocainpcrlonapupiUt 
pupillaris fubllitutio coniinctur. 

Coniirmatur, quia ilia vcrba , ii quis eorum in pu-* 

[>illari .riatcdcccllcrit,intcrpretari dcbenr, ideft li il- 
ccorum, idcftfubifatucoruin,inpupillari xtatcdo* 
ccdat, liipcrftcsiiicccdant. hoccft, iiillcpupilluseo* 
rum fubftitutorumin pupillarixcate dccedat fupcr- 
fticcs iuccedant liii : nam dida vcrba rcfcrri non poC- 
(iint niti ad pupiilum , ideo cius refpe<^u operancur 
pupitlarcm iubftitutionem : nam (i teilator poft adi-* 
tam h^rcditatcm vuit vtpupillo in pupiilari xntcdc* 
ccdcnti, fuccedatur, (cquiturquoavult,qubdcxpu- 
pil!ari fubftitutionc cilucccdatur: nam non poce(b 
viilgaris locum habcrc , cum iic adita hxredicas , non 
(idcicommitlariarunctcmporis, cum vcht^tpupillo 
cunc fucccdatur, quod non poteft ciltr, cum pcr (idei- 
commilltim non iiicccdatur pupillo, fcd tcftatoris 
idro ne vctba rcpugnenc, & cum pupillaris iocum ha 
bcrcpoftic, concludendum eft,qubdilU fucccdatur 
ex pupillari , & pcr hancrciponlionem cgo concurro 
cum prima opinionc . 
j Tcrtib & vltimb dcclaratur f non proccdcrc in pu 
pillari Mcita^qnx continetur in vuigari,quia illa cora 
prthcnditur in tali rcciproca mixta cum compcdio- 
la, liccr pupillaris, qux eft exprclla vcrbis gcncralibo» 
noncomprclicndatnr. itanotantcrvoluit Ang.inco- 
fiL I j I .quidam Nicolaus.in iine. & mouetur.quia in 
cali rcciprocacontinetur vulgaris, &vbieftvulgaris, 
ibi vidctur cile tacita pupillaris , quxi lege eft intro- 
ducta , & idco non vidccur rcgular i ab iila vnicadfr' 
lcrminaiionc vcrborum . 
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HacclcclarariorcprobaruraDcdo in d.I.in tcrti- 
fnen(o,riih nura.y.in vcrlic.tcrtiolimitamr.&iRipa 
ind.l.Luciiif, Inb niitn. 1 8. tn vcrlictertiolitnitatur. 
nam contra cam cll tcxtus ind.l.iara lioc iurc.x-bi 
tcxtusdicit qii6:< redproca imparibus ^dba^foium 
faifhi vidctur in vnura cadim, qui potcft vtriquecon- 
acn?rc,& fic foliim continct vulgarcm, vt ibi cxprcfsi 
dicir.&iftj rartonccxcludicurpupillaris, crgoctiam 
cacira pupillaris, c[iis in vulgari continccur : aLls fii- 
(iz nddiccrctur in ^Tium caitim.icd in duobus. cum 
igiturin vnumcifum fadladicacur, pupillaris udta 
ctiamomninocxcludttur. 

Similitcrhxcdcciaratio apparet FaKa exl.quam- 
uis . Cdcimpubcr. &aiijs fubllitut. vbi didtur qu6<l 
licclfubcxprella nilgari contincatur tacita pupilla- 
fis : hoc tamcn non lubct locum, qiundo vulgaris fil 
pubcri, & impuberi fub vna detcrminationc: nam 
tunc vtxqnalis (it dctcrminatio,non iubct locum 
tacitapupillaris, &fic.TquaIitatis ratio, quxloaim 
habct in rcciproca , ctiam in vuigari conndcrarur . & 
pcr hoc rcmouctur ratio Arccini . 

S y M M ^ !{, I r M, 

X I» rniproca,m inter impuberes pufilUm continea- 
tUTffitiHatcrduos fiHos impkberts & aliumma- 
iorem injiuuerit , cosj^ inuicem fubjlituerit: & ««- 
mero z. 

S J{eciprocdifiter filiosimpuberes, an puplUarem conti- 
neat,tfuando tefiator duos filios impubcres & vnum 
extrancum inuicem fubfiituit . 

4 Immixiionis ra tione vntformis fit difpofitio. 

5 Difpofitio reUtaaiperfonas , debet inttUigi fecundum 

conditionem perjfonarum . quam conclufioaem de- 
clara,num.6. 

C A P. V. 

Ecundi iuxta fnpradidba principaiitcr qua^" 
ricurdcduobus: & prim6,anquando te- 
ftator habcc trcs hlios, duos impubcrcs & 
aIiummaiorcm,qnos inlbtuit&adinui- 
ccm fubdituit: an tunc reciproca contincac pupiU 
larcminrcrimpubcrcs? Sccundodubitatur, quidnt 
quando tdhtor inuiccm fub!lituit duos filios impu- 
bcrcs&vnum cxtrancum: nam antunc intcr filios 
impubcres reciproca pupillarcm contincat,eItcon- 
troucril ium. 

In prima conclufionc duo cx mcntc Doftor5 con- 
fidcrandi funtcafus : f primus cft, quando omncs 
fihj coniun(2im tn inHiturionc ponuntur , & dcindc 
ad inuicem fublhtuuntur: &licct in hoc cafuGui- 
licl.Rayn.AIbcr.de Rof. & loan.Fab. tcncanc hanc rc- 
dprocam in perfona inipubcrum pupilLircm con- 
tincre, tamen contrarium cft tcncndum, proutcc 
ncnr Bart.Salyc.laf & Ripain d.I. Lucius,Salyc.& Lu- 
douK. jn d.Lin tcftamcnto , Ang. Aret. in J.fcd & plu- 
rcs, InlHtut.dcvulg. fubftitut. & Arct.in d.LiamhDC 
iurc, & eft communis opinio , qux ex duabus ratio- 
nibusprobatur: &primacft, quia racio .-cqu.ilitatis 
ita fibi locum vcntiicat quandoduo cx tribus funt 
inipubcrcs , vti quando vnus cx duobus cft impubes: 




fcdquando vnusdcduobus cft impubes tancumre* 
ciprocanoncontinctpupillaicm.d.Liam hoc iurc. 
ergo ncq uc ctiam eam con t i ncbi t, qu ando duo ex iri 
bus tantum func impubcrcs . 

Sccundacft. fi inter impuberes {olum rcdproca 
contincretpupillarem, inipubcsin fiicce/fione altc- 
rius impubcris,|)rxfcrrcrur altcri fracn pubcri, cum 
iplc impubcs cx mipillari fucccderct imj>ubcri . (itl 
hocdiccre eft abfur(iilTimum,& inucrilimilc: nara 
vcrifimileeft, quod tcftarorvolucritaliosfilioscon- 
currcrcinfucccfljoncpr.vdcccdctis, %tferuarct intcc 
cos ins Icgitimarum h.rrcditatum.l.vci fingnIis.fEeo- 
dcm. &iTiaximcncinxqualitasimmincat intcr fra- 
trct, argum.Lillud, infinc. C.dccoIlac.er^oabfur- 
diillmum cft & inucrifimilc , quod rcciproca pu« 
pillarem conrineac . 
i Sccundus cafiis cft, f quando impubcrcs lolij con 
iundlifuntin inftitutionc, &dcindcadiniiiccmim- 
pubcrcs&pubcs fubftituuntur. &in lioccafuBarr.in 
d.LLudus,concluditreciprocam rcfpcchi impube- 
rum pupilIarcmcontincrc,qucm fcquitur ImoLiin 
cRannitius, tn inatcria rcciprocx, cxtradc tcftam. 
quxconcluljoprobatur in l.colixrcdi.$.qui difcre- 
ras . ffcodem . & fi cum Ripa , qui in d.l.Lucius, nu- 
nicro 1 1. contrariura tcnct , dixcris, qu6d rcciproca 
ind.$.quidikTctas, conrineatcafdcmfubftitutiones 
in pcrlona omnium licct prius coniundim voccn- 
tur: fcdincafunoftrorclpcdu maioris nullomodo 
potcritpupillarcm contincre: quadcrc, quiaquan. 
tum ad indufioncm fubftitutionum rcciproca po- 
teftcftcdumoperari.diccndum cftpupiliarcm noti 
contincre. RclJ^ondeo confidcrando,qu6dratione 
coniundionis prxfumitur teftatorcm quoad fucccf- 
fioncm vnius cx impubcribus plus dilcxilFc altcnim 
impubcrcm, quam maiorem , cum in fucccfTionc 
cius prxfcratur impubcs maiori , diilo f qui difcrc 
tas.& fic in hac rcdproca cx rationis diucrutaccfqua 
licasnonfcruatur.hocft.tntedcduco, rcfpciituimpu- 
berum rcciprocam coniincie pupillarcm: nam per 
vulgarcm & fidcicommiftariam fucceditur teftato. 
ri,cuialccrnon eftmagis coniun([lu5, quamalius. 
&proptcrca cum a tcftatorc fint .Tqualitcrdiicdti, 
&pariier dlcncab inrcftatu fucccl]uri,prxfumitur 
qu6d tcfiaror inter eos vo]ucrit xqualitatcm fcrua- 
rcJcum pater.Si.eui<flis.ft!delcgat.kcundo, &Lfin." 
C.commun. vtriufquc iudic. Bart. inLre coniunt^', 
in j.qu.Tft.quint.Tqu.Tft.principalis, numcro^i.fH 
dclcc^at. j.&Ruin. in confilio i<>;. numcrot^. &in 
confilio lo^.pcrtotum, voIum.fccundo. quod fccus 
eft.quando iticccditur impuberi cxpupiluri: nam 
tuncconiundlus pr.Tfi;rtur non coniunclo.d.$.qui 
dtlcretas. cum crgo in cafu noftro impubcrcs nnt 
contun(fti,&ip(brum refpc<flu ratione coniundli». 
nis fint plus ddcili, &prxfumiturtcftatorem nius 
impuberem in aiterius impul>eris fucccftione (lile- 
kiile,quam maiorcm: fcquiturcx prxfumpta iftiui 
tdlatoris voluntatc in hac rcciproca pupillarcm con- 
tincri , in qiia prxfcrtur impubcs ratione coniun- 
dionis pubcri. 

In fecunda conclufionef dux funt principales Do 
(Jlorum opiniones, quaru prima cft, quoti pupillaris 
qua.ui hlios impubcrcs no contincarur.qua opiniu[>c 

Ll 1 tcncat 
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tcncnt AlCT.rub num. 1 4. laf! Aib ntim. 14. in H.I.Lu- 
cius, Salvc. Ludotiic.RDman. &: alij commUnircrin 
H-Lin rcftamcnto, ImoU inc.Rainutius, cxrra dcte- 
ftamen.&: Arct.indtchiUam iioc iurc.&mouentur 
ifti cxpUiribus. 

Primo. fub rcciproca fubftifutionc imparibusra» 
d^a rationc inxqiialitatis non continctur pupillaris. 
d.I.iamhociurc. fcd ha:c ratio inxqnalitaris locum 
etiam labctin quxliionc noftra.ctim exrrancopu- 
piliaris ficri non {xjffir, cr^o locii habercdcbet criam 
dirpofiticdidilcgis,iambociure.arg.l.aTitio.ffdc 
verb.oh4ig nim liinilibus . 

Huicrationirdpondctur, orqtialirasin rcciproca 
feruatur, quia non pr.T(timifur icfiarorcm vcllc in 
vno vnam, in alrcro vero duj<liccm fubditutioncm 
loaim habcrc, cum cos a-qualitcrdiligcrcprxfuma- 
tur.d.l.iam hociurc.d.l.in ccftamcnto, &:d.l.Lncius. 
cjux ratio ccflat in cafu noftro: quia cum duo iint 
impubcrcs filij tcftatoris, &altcr(ir cxirancus, prx- 
fumitur tcftatorcm maqis diligcrc filios, quam cx- 
tranCTim, argum.i.Paulo Caliimacho.f.primo. (Tdc 
legat.^ .& LAurclius . $.Titius teftamcnto . ff! dc hbe- 
rar, lcg.ita . & lic rationc dilcflionis & affi dionis ccf^ 
fatillaxqualitatisracio, idcftquodpr.Trumanir^qua 
liratcm vcllc intcr omncsfeniare: crgo in cafu no- 
ftro ccflabit criam difptjfitio diL>jrum lcgum, ar- 
gum.ladigcrc. §■ quamuis . ff. dc iurc patronar. vnAc 
cum rcfpcifhi iiripubcrHm vulgaris & pupillarislo- 
cum habcrc poftit.&quod punillaris (ubrcciproca 
contincatur, cft vaidc impubcribus fauorabilc, con- 
dudcndum cftquodcarcfpedu impubcrum expri- 
fumpra tcftatoris voluntatc contincatur,licctrcfpc- 
dhicxtranci non contincatur . 
y Sccundomoucntur. frationcimmixtionisvnifor 
misfitdifpofitio.l.ptima. f itcm quiritur. ff dcaqua 
quotid.& xftiua. lcd in ca(u noftrocxtrancus immix- 
tus eft cum filijs in hac reciproca : crgo intcr cos vni- 
formisficridcbcrdilpolitio. I Juicrarioni rcfpondc- 
tur,quod indic1o$.iremqu.rritur, illudcft, quiarcs 
infeparabilis& indiuiduacft,vt ibi tcxtus dicit: quod 
fccus cft in ca!u noftro , cum rcsdiuifibili; llt , vidclt- 
ccr, quod intcr filios vulgaris , & pupillaris locum ha- 
bcar, &qu6drefpcftucxtranci locustaniumlitvul- 
garis fubrtitutio. 

Tcrtio &: vltimo mouentur. fupcrftitis impube^ 
ris non intcrcft, quod intclligatur pupiltaritcr lubfti- 
futns altcri fratri, cum ab inicftato (olus fucccdat cx- 
clufocxtranco:crgocumfui non intcrfit, adhocvt 
arqualitas fcructur, diccndtim eft , quod rcfpc<flu im- 
pubcrura pupillaris non coniincirur . Cftcrum 8i 
huicrationi rclpondctur,quod immo mulrum in- 
tcrcft , tum rclpcdu fratris liipcrftitis : quia (i pupil- 
larircr non intclligcrctur fubftimrus, marcr fimul 
cumcoabinrcftaro(ucccdcrct, aurh.dcftindo.C.ad 
Trcbcl. lumctiam rcfpcdu impnbcris mortui, quia 
magis fauorabilc cft, quod quiscum rcftamcntodc- 
ccdar, quam quod abintcllato , vr cx {i.primo. Inftit. 
eod.colligiiur. 

A I tcra cft oni nio fu pcriori con rraria, fd licer qu6d 
rcfpccJu impubcrum pupillarisconrincarur, liccrca 
rcipc^lu cxtranci non poflfir locum habcrc: quam 
ppmionem tcncnt Bald.&: Atct.in dlin tcftamcnto , 



Ripain d.LLucius, numero 14. Ange. inconfi.jb7. 
Polir.in trad.fubflit.in marcria rcciprocx,& Fcrnari- 
dus Vaiquiusin traiftaiu dcfucccfTionumprogrclIu, 
lib. (camdo. $. 1 9. numcro 4. & ifti Doc^^orcs mo- 
ucnrurcxpluribus. 

j Primo .f Diljxjlitio relata ad perfonas, dcbct in- 
telligi fccundum condirioncm pcrfonarum , ad quas 
rcfcrtur.Lfiquisfilios.$.irritum.ff.dciniurto, rupto, 
&irrito tcftam.&Lcx milir.iri,dcmilicari tcftam.fcd 
ifta fubftitutio rcLita cft ad impubcrcs & adcxtra- 
neum, crgo ifta (ubfbtutio in tclligi dcbct fccundum 
impubcrumconditioncm, imcrquos vulgaris&pu- 
piliarisiocum habcrepotcft, &fccundum condicio- 
ricm cxtranci , rcfpciflu cuius non potcft nifi vulgaris 
fubftitutio militate. 

Huic ration i rcfpondct ur, quod maior propo Ci tio 
proccdit , fi vniformitcr : (ccus fi diflormitcr ad pcr- 

6 ibnas rcfcratur.vt in dJ.iam hoc iurc,probatur. f cr- 
go cumdifpofitiovniformitcradpcrfonasrcfcratur, 
lcquitur quod fub hac rcciproca tion contincatur ni 
fi vulgaris, quxomnibus conucnircpotdt: non pu- 
pillaris , qux folum impubcribus & non cxtraneo 
potcft ficri. 

Sccundo moucnnir pcr tcx. in d.Lcoh.Tredi . $.qui 
difcrctas , cum ficinduccndo. ibi probaturquod ius 
cuiundionis vcrbalisininfticutioneoperatur,qu6d 
reciprocacontineatpupillarcm, non obftantcquM 
in (ubftirutioncfitadmixrusfratcr maiorah^aoin- 
tcftatofucccniirus: ficconiuncftio fanguinis^&afTe- 
dio patris opcratur eundcra cflcclum, quando in 
fubltitutionccftadmixrus cxtrancusab intcftatopu- 
pillonon fucccflurus. HuicinducHoni rcfpondctnr 
ncg.-indoconfcquenuam:quiaiIlud quod dicirurin 
d.i.quidifcrctas, proccilitrarioncconiundlionis,cu- 
iusvirturcinrerconiundlos prxfumirur pertcftato- 
rcm maior dilc^lio. oux ratio ccJFat q uado non adcft 
roniunclio,fcdfimul rcdprocc fubfliruitntur: nam 
tunccum (ublbtutio^qualiter omncs rcfpiciar.^qua 
litcrctiam dcterminac,&non plusin vno,quamin 
alccrodilccbo prxlumitur, cum iqua Lmcc & pari 
dilci^ione a tcftatorc tradati fucrint. 

Tcrti6&vltim6alijs omiflismoucnrur, ar^.l.Paa 
lo Callimacho. J.j.in ra tionc fui.fl^dc lcg. 3 . & L Aurc- 
lius.$.Titius tcftamcnto. (ildclibcrat.lcgata. in di&is 
lcgibus habccur,qn6d conrra propricratcm vcrbo- 
rum fratcradmittitur ad Iixrcdirarcm fratris. ergo 
fimilircrin propofitoftuorcfratris licct vnitas ora- 
tionisrcpugnct.continebirurpupillarisrcfpedhicx- 
tranei. C^tcrum&huicrationi rcfpondctur, quod 
licctin quibuldam cafibus ratione naturalis affcdus 
rcccdatur i vcrborum proprictate: tamcn quando 
aliquaratioinconrrarium adcft.fccuscft, prourcft 
incafunoftro: nam fub reciproca facJa imparibus 
non conrincrur nifi vulgaris rantun» fubftitutio.& 
ratio cft, quia cum in ambobus noii poflit locura 
Jubcrc duplcx fubftinitio , Scucriis & Anroninu* 
coniHtucrunt , quod vna tantum locum habcat, 
quia incongrinim, vt in alccro duplcx llt (ubftitu- 
rio, in altcro fola vulgaris . fcd ifta ratio locum lubet 
ctiam in cafu noftrcquiarcfpcdu impubcrum, licct 
duplcxfubftitutiolocum habcrcpoflit, ramcn rdpe- 
^ucxtranci,non potcftlocura Jiabcre nili vulgaris. 

ergo 
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er"oincont»runmcft,qu6d rcfpc<fhi impuhcrcm dii- 
plcxrtibftitatio, rdpcdtuvcrb cxtranci viilgarisran- 
tum fubflitutio locum habcac, & ratioaffcchonis no 
potcftmilitarephisin vno, quamirtaltcro, cura ora- 
ficsiqualitcrrcciproci fubltituti fiicrinr. 

Expnrdicbspatctvtranqucopinioncm ciifputan- 
do dcfcndi po(Tc:cgo vcro ficdiccrcm dillingucndo. 
Aiitfihjimpiibcrcsininditutioncconiundlifunt, dC 
«lcindeimpubcrcs&cxrrancus fimul rcciproc^ fub- 
ftituti fucrunt , & tunc intrcpidi concludercm hanc 
fcciprocam rcfpeduimpubcrum pupillarcra conri- 
nerc, vt probatur in d.$.qui difcrctas , Aut filij impu- 
fccrc^nonfunt in inlliturionc coninnCli,fcdin ma- 
iorifumma inftituti fucnint hxrcdcs, quam fucrit 
inditutus cxtrancus, & (icplusdilcdi, & tuncin cafu 
iftoconcurrcrrnicum haciccundaopinionc, &mc>- 
ucor quia impubcrcs (1 hicrunt plus in inltitutionc 
dilccli, prarfamcndum cft ettam plus pcr telbtorctn 
in rcciproca fubftitutionc diloilos fliille, Si idco ip. 
ibrum rcfpcCiu prsfumendum cft tcllatorcm magis 
a^um fauorabilem fccille, fedquodcontincaturpu- 
pillaris cft impubcribtis fauorabile. I.li pupillus . tide 
acquircn.hxrcdic. glof & Dodores in l.cx tribus. C. 
<ie inoffic. tcftaracn. crco condudcndura eft , quod 
ipforum rcfpcdu pupillaris fubftitutio contineatur, 
&inconfirmationem huius ratioriis faciunt duo vl- 
timafumiamenia fccundx opinionis. Aut ihtpube- 
rcs&e«rancus xqualitcrlinevllo difcriminc nxre- 
dcs infticun fucrunc , & dcindc rcciprocc liibftituri: 
& runccum prima opinionc pertralco , icihcci quod 
Tef|>cdlu impubcrum pupillaris non conrineatur . & 
fnoiicur.quiahjrcrcaproca hibftituriorefjiicit^qua 
literimpubercs& cxrrancum,& intcr ip/os pcr te- 
l>aforcm vniformis fada fiiit fubftitutio: creovnH 
formis etiam intcr ipfos pra:fumitur fafta difpofi- 
tio. prol-Kirurconfequentia. Rcciprocacft vicilTitu- 
•dinariafubltitiirio,&diciturrepciir.i, quiadcvno in 
^iumrcpctkur: altcrcnimalteri fubftituitur, itavt 
in vno non fit potentior fubftirutio , quam in altcro . 
d.l.i.im hoc iure , & d.l.quamuis. fiigitureft mutua 
/ubftitutio&de vno in alium rcpetitur, & in vno 
non eft pofcntior fubftitutio , quim in altcro, fcqui- 
tur,quod pnpillaris,qnx non coniicnic extranco,non 
continctur(iibhacrcciproca reipcdku impubcrum, 
^ui.T fi contincretur noncdct murua & viciiTitudi- 
naria fubftttut io, & de vno in aliura non repetirctur, 
•& poicntior elTct fubfticucio in vno, quim in altero , 
quodcdctconrra nacuram & clfcnriara reciprocar, 
ncccontrarium ratione dilcdionis&naturalis afTc- 
flionisprafumcndumcft, cum non milicet hzcra- 
lioincafunoftropropter arqualcm infticutioncm& 
iubfticurioncm , dcmonftrauittcftatoromncsjcqua- 
iirer diligerccum eos aiqualitcr tradbucrit,& vti eos 
a;qiialicerininftiturione dilcxic, icacriam arqualicer 
in fubftitutione dilcxillc prstfumendum ci\ , argu- 
ineo.di<iko fqui difcrctas , & l.priraa. Cdc irapubcr. 
&alijsfubftituc 

SFMMUKIVM. 

Sl ynus pnpmm ftt anniCHlus^alter a nnorum n.dnad- 
■ ueniente pub(rutein perfon» exiftentls in i j.onno 




expiret pupillaris eriam tfiio ad alterumj . 
1 Cafus, qui ab initio excludit voluntatem , ft fuperueniat 
prster votuntatem difpottentis , non inducitprsfum- 
ptionem cejfationts voluntatis, cum eius decUriUio. 
ne, num.i. 

4 Subflitutionet pupiUares fubreciproca contentt^d- 

tero deinde emancipato , an expirent ,feu remaneant 
in perfona rctenti in potefiate . cum deciarationc^t 
num. 1 2. 

5 ,aRu s nondum confumatus, quando deuenit ad cum c*- 

fum , d quo incipere non potefl , ob id in totum vitia- 
tur.cum eius declaratione, num.6, 

7 DeflruSio vnius ex correl itiuis, efl alterius d?flru8io . 

8 Inxqualitas , qux fuperuenii ex pofl faClo , non vitiat . 

cum eius declaratione,num. 9. 
lo^n inreciproca i principio fu3a impmbus ,in (jus 
deinde fupcruenit paritas pnpilUris contineatur . 
cum eius declarationibus,num. n.& ij. 
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Onrinuandoquxftiones, qux in fupra- 
di£to quinto quxfito dilputaniur, in 
hoc capitulo difpu tandx erunt tres con 
clufionesprincipales, qux numeco crQc 
tertia, qiurta & quin ta : & harum con- 
clufioQumprima cft^fAnfivnus pupillus fit anni- 
culus, altcr annorum i ). aducnienrc pubertatc in 
pcrfonacxiftctisin 1 j.anno,cxpirctpupilIari$,ctiam 
quoadaltcrum, inqua conclufione glof.GuihcLde 
Cun.Dyn.Bart.Bald.Pau.dc Caftro , V bcr.dc Crcmo- 
na, Alcxan.SalycImoIa, RaphacICuman. Arei.Iaf& 
ali) communitcrind.l.Lucius,Bald.Salyc.& Roman. 
in I.in teilaracnto . Cdc teftam.milit. Ang.Arct. in §. 
fcd & li plures , Inlht.dc vulg fubftitut. & Fcrnandus 
Vafquius in tradatudc fucceifionum progrellii , li- 
brofccundo.Ji.19. numcro i i.ccncnc quod hxc re- 
ciprora fubft^tutio in pcriona pupilh conrineat pu- 
puLtrem, &quod pupillaris inpctlona pupilli non 
cxringuatur , licetproptcr aducntiun pubcrtacis in 
alrcriuspcrfona finiatur, & cum dirtis Do^oribus 
cftcommunis&rcccpraScnbcniiumfententia.qux 
probacur ex pluribus . 

Primo , pu pillaris i principio cx prifumpra tefta- 
toris voluntatcin hac rcciprocafubftiturionc conti- 
ncrur: crgo propteraducnnim pubertatis inpcrfo- 
navnius, noncxtinguitur pupilfarisin pcrfona altc- 
riusimpubcris,probaturcon(cqucntia.t Cafus, qui 
abinitiocxctudit voluntatcm, fi fuperueniatprxrcr 
voluntarcin difponcntis, non inducit prxfumpiio- 
nem ccliationis voluniatis . I.fidcicommiira.$.li rcm . 
fTdc legar. j .Lrcm legatam.irdc adimcn.lcgat. fcd pu- 
bcrtasiupcrucnit prxtcr intcntionem & abfquc fa- 
^o tclUtoris , crgo aduencus pubcrratis non facic 
prxfumcrc murationcm voluntatis tcftatoris refpe- 
<flu impubcris,cuius rcfpcdu iprincjpio pupillarii 
fubllirucio contincbatur.t& fi dixcris,qu6d d.$.li 
rcm proccdit , quando caius fupcruenit prxtcr fpem 
& cogitationcm ipfius teftatoris: fcd in cafu noftro Ca 
pcrucnic fccundu fpcm propohtum ac cogirationctn 
ciufdc celUcocis,quili}crabacfiIiudcbcrcpubefcere, 
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fcicbat diem & hora futurx piibcrtatis: RcljxKlco 
Qtlicctpubcrtas (upcrucniat fccunHiim fpcm tedato 
ri$ : th non (upcrucnit a volutatc ipfius tertatoris, f cd 
^ natura, lic prxter vcjluntatcm dilponcntis , cuin 
ciusvolunratctiilisdifpofitiolitri non pollit,&idco 
ii natura fapcrucnics pubcrtas, Sc lic i necciliratc, no 
infrinpit, ncqucmutatrclUtorisvoluntatcm, &hoc 
modo Bar. voluit iniluccrcd.$.ll rcm . qux rcljwnlio 
Confirmatur,quia in dubio non ccnfctur ftda volun- 
tatismutatio.|.cum,qui. &I.cu tacitum.ff.drprobar. 

rat io cll , quia dux funt caulx , qua- faciun t ccflare 
pupiUarcm in pcrronairapubcris, voluntas fcilicct & 
inxqtiaTiras. fcd voluntaseflcaufaproxiina.qux fiicit 
adcllc & non adcllc pupillarcm : i nxqualitas ver6 cft 
caufa rcmora. fcd in caf u nof>ro afliii t proxima caufa, 
Voluntas.f.tcftatorisJkprincipio; crgoquodcontinca 
turpupiilaris vfqiadtpspubcrratisin pcrfona pupil- 
Ji,n5 nocctdcfc<^Vus fiipcrucnicns poftca caufx rcmo 
tx,& fic inxqualitatis dcfctilus.confcquctia probatur 
arg.l.c.indcm.ffcd&fiquis. fTdeduobus rcis. 

Sccund6 probatur. Hxc rcciproca fubflitutioin 
pcrronavtriurqucintcliigiturfub hacforma, hquis 
corum impubcsdcccncrit, noautcm intcliigiturno» 
(ninatim.U quis corum infVa tot annos dcceflcrit. igi 
turproptcraducntij pubertatisin pcrfbnavnius, pu- 
piilarisnoncxtinguiiur inpcrfona aitciiusimpnbc. 
ris.confcqucmiaproljatur, quiahxc fubftitutio fcu 
di<f>io,fiqui$, diftribuitccditioncminpcrfonamcu 
iushbct:vndcnon potcftdici dcfcdaconditio fiibfli- 
tutionts inperfona altcrius impuberis,vt cft tcx.in 
Lhxrcdcs mci.$.cum ita.fr.3d TrcbcL 

Teru6probaiuraIijsomiffi$,pcrtcx.ind.LLuciu», 
rum induccdo in finc.in verbisiliis,tunccnim alrcro 
dcfundlo intra pubcrtatc , &:c pcr qux vcrbacolligi- 
turfiipctftitcmcflcpubcrc, Sc nihiiominusfiiccedit 
virtutcpupiUarisimpubcri: Ncc obftant illavcrba, 
ciufdcm.rtatis,quiaintciligunturrct'pcclupupillaris 
aratis, idcft q> omncs flnt impubcrcs , non autcm rc- 
fpedu oiuiorum & dierii, idcft quod omncs lin t codc 
tcmporcnati.alias fcqucrcturinc6ucnicns,q> li tcfta- 
toriubcatoiftovclnouemimpubcrcs, quos conftat 
omncs vno partu nafci non pollc. Untiqui. fLli pars 
hxrcd. pctat. quod patcr non pollct eos pupillariter 
fubftitucrc.quotl c/t faifum , vt patct ex d.i.Lucius,& 
cx d.Liam hoc iur(,indcf)niic ioqucntibus . 

Altera conclufio in ordinc quarra cft , f an fubfti- 
tutiones pupiliarcsfnbrcciprocacontcnr^.aitcrodc- 
indccmanciparo cxpircnt , an rcmancant in pcrfbna 
rctcntiinjiotcftatc? In iiaccunciufioncdu^luntprin 
cipalcs Duclorum opinioncs , quaru primacft, quod 
pupillari$inpcrfbnarcicti in potcllatc cxtinguaiur, 
quaro tcncnt Bart. Guil.Rav-ncr. Pau.de Caft.Alcx.Sa- 
lyc.& Imola in d.i.Lucius, SaIyc.Ludou.Rom.& Dec. 
in d.Lin tcftainento , Imob & Pct.de VbaJd. in rcpet. 
c.Rainufius , cxtra dc tcflam. & Aict. in $. j. Inftir. dc 
vulg.fubftit. & hxcopiniocft communitcr iiDodo- 
ribus rcccpta, qux cx pluribus probaiur . 

Primo , Mutatio in vno &tla,in alioei ia ficri \idc- 
tur,I.;.C.dcdiucrf rclcript.fcd in hacfubfbtutioncfa 
£ka cft filio cmandpato mutaiio, quia proptcr cman- 
.cipationcm cxtinda cft pupiilaris fubftitutio: crgo 
ccnictur cuaro fiCki ia filio in potcftatc rctcaio , fci- 



licct quod ctiain iilius rcfpcdu extinda flt iHipilUrll 
(ubllitutio. Huicrationircfpoiidcturin iLLj. rtlv.ri. 
ptumad vniuspcrfbnam dircdum, vtiiquc profpo- 
clumdbquia ibi agcbaturdcfaiiorcahc-riu!) non tto 
minatiinrclciipro, hicautemde praiudicio retcnii 
in potcft.>;e, fi pupillaris rcipcdu retcnu in potclbte . 
cxtinmicrctur : pupillaris cnimpupilli fauorcmcon- 
tinci.Lcx tkibiis. C.dcinoiiic.tcftamcn. &fic diucrfie 
luntrationcsdcvnocafuadalium. Prxtcrcaillud cfl 
proptcr vniancm caufx communis, &pioptcr fup- 
pticationcm cominuninominc fadain,quod fccus 
cft incafuiioftro. 

Sccundc) probatur pcr tcx. in $.ad hoc autc, in ver^ 
Ac.finautcm pater , in AutL vt iiceac matri&auix. 
Huic cextui rcljwndetur: nara caufa,quarenomina- 
tus filius ccnfeatur legitimus, intluu ncccilario in 
alios,cum nominatioprobctmatrimonium: &fi r^ 
fpcctu vnius probatur , ncccflccftquodprobcturctii 
xclpcdualiorum cxci/iicparcntibus natorum: quod 
iccuscftincafunoftro, quiacaufa quarcin prrfona 
vniuscxpircc, ndn inHuit ncccflario in cxtindioncm 
altci ius. Pf .Tterea ibi f umus in lcgitimatione,qux cffc 
fatiorabilis&cxtcndcnda, vt tcnct Gcmin.poft Lap. 
in c. j. $.). dc filijs pri-iiby c. in f cd in hoc caf u fumus 
in cxtindionc pupillans fubftitutionis, qux cxtin- 
iliodiciturodiofarclpcdu fili; rctcntiinpQtcftatc, 
cuni faiiorabilc fit pupillo , quod iubftineatur pupil- 
iaris.d.l ex tribus . & proptct ca non dcbet fieri cxrcn- 
iiodc pcrfonacmancipaci in pcrlunamfilij reteoci ia 
potdhtc in hoc cafu . 

Tcrtioptobaturper tcx.in l.altcri. ff.dcadimcn.le> 
ipt.&cftfimihstcxrus in LPamphilo.J.fin.lLdc lcg.j. 
Huic tcxcui piunbus modis rcfpondetur pcc Do- 
^lores.verumtuomiflisalijs rciponfionibus dicas, 
<]u6d in d.Lalfcri,tradaturdconcrcrcuocado, quod 
clt fauorabilc: in cafu vcionoftrodciauorcrcuocan- 
do.quodeftprxiudiaaJc, &quodind.LaIrcri,trade- 
turticonerc rcuocando,probarur.onus&^uorcon- 
iidcratucrcfpedutcrminiaquo, & tcrmini adquc: 
nam refpcdu tcrminiad qucm tcftator vult bona dcr 
ucnirc vd cx legato, vcl cx pupillari, fcmpcr agirur de 
fauorc, fcd rcfpcdu ciusi quo rclinquitur in lcgato 
agiturdconcre, cum lcgacumrcipcdulixrcdiKonus 
dicatur.l.vnum cx familia. $.fi rcm. ff^de lcg. i. fed re- 
(pcdu fubftitutionis didtur fauor.Lcx tribus.&il 
jiosconfidcramus tcrntinum i quo in noftra qu»* 
itioflc, ifto rcfpcctu icgatum dicituronus, pupillaric 
iubftitutio dtcitur fauor : & fic cexcus in d.Laltcri, re- 
fpcduhuius tcrmini loquiturdconcrc rcuocaado, 
cxifta Baldi refponfioucilafonc comprobata opti- 
mecuitarur textus iftc. 

j Quarto probaitir, fquando adus nonduin con- 
fumaiusdcuenit ad cumcafum, aqiio incipcrcnon 
potcft ,obidin totum vitiatur.l.pluiibiis. §.& fi pla- 
-ccat.fTdc verb.oblig.ied in cafu ooilro fubftitutio ad- 
jiuc non confuromata deucnitadeum cafum , iqua 
non potcft iiKipcrcfciliccf qiUHi pupiilaris exvoa 
partc fiibftincatur , crgo in totum reciproca rcipedu 
pupillarium fubftitutionum vitiatur. Hiiic rationi 

6 rtlpondctur,tmaiorem piopoiitioncni proccdcra 
.quando-difponens ooh |x>c faccrc, quod cafus iuper- 
Ucaicns non lubeat vicurc, ki.ui fi pofilt j quia tunc 
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non proccdic probaiur in l.fciendum. $. dn. fT qui 
tifiicogant. itcdarat Uart. in d.Lpliiribus , (cd in afu 
noflro ;c(U(or potcll faccre, quuii locum habcatpu- 
pillaris in iliu hlio rcccnto in poteAacc tanni. d.lJam 
hociurccrgodicia rc^uJainqlhonc nfanomilitac. 

Quintoprobatur.tDtllrutiio vniuscx Corrclo- 
tiuts, c(laIccriusdeAru(fiio.l.h. ()^dcacccpcilac.l.(lC. 
dc ii)di(^a ^nduiccollai. & l.j. C.dccupccr.& lucro 
Dap]i.lib. 1 1 .1 {arcracio nihil obllat , quia pupillarcs, 
qu^iub rcciptocaconcincntur,non funtcorrcLatiuf, 
cum vna pupillaris (incalccra cllc po^Tit, (I vulc tcHa' 
tor,vtin d.l.in tcdamcnco, probatur. 

Sexto Sc vltimoabjs otnillis pi:obatur. (i pupillaris 
rc(j>cdlu rctcnti, in potcftatcnon cxtinguerccur, non 
cflct rcciproca fubllitutio: cuinad hocvt rcciproca 
fubflitutio dicatur, nccciledl, vthincindciiibllitu- 
tiones redproceniur. d.Liam hociure. quod non cC- 
£ct,i'i pupillaris non cxtingucrc(ur,nam proptcr cma 
cipationcm cxcindacdpupiilatis. Lcoharredi. $.Cum 
/ilix.(I!cod.crgocxtii>(f)ia cileiiam refpct^iuitlccrius 
iii pocc(bcc rctcnti. 

,. Cfccrum & huic rationi rcfpodetur , ad hoc vc rc- 
dproca fubdi tutio dicatur fufhcit , quotl k principio 
hinc icide fubfticucioncs rcciproccncur: (Ipodcacx 
' alio fa^ fupcrucnicnti no poccd ficri rcciprocatio , 
non pcr hoc toIlicur,quin rcciproca fubftituciodicar 
tlir, vc pcobarur ex communi concluiionc fupra in 
tcrcio pi incipali qux(ito rclaca, (cd in cafu nodro 
prxfupponimus , qucxl ^ principio hxc rcciproca 
hinc indc rcciprocabatur : crgo rcciproca df , hcirt cx 
pod fiC\o in pcrfona vniascxpirct pupillaris fubHo . 

Cum fupcrior opinio nulblcgc, ncc ratione nita- 
tur,cut commcxic rclpondcri non podic : idco (ccUHr 
da cH opinto (upcriori concraria, quom ccncnc laf nu 
me. I ■;.&: Kipa,num.i6.in d.LLucius, Ang.Uald. ntt- 
jpc 1 5.& Ial.nu. 1 4.in d.Lin tc(hitTwto,Poui.in tracl. 
iubllit. in matcria reciprocr , in vltima qu.T(lione,5: 
Fcrnandus Valqnius in tra<fta.de(ucce(]ionumpro- 
grciru,Ub.x.$.i9.nu.8.&i(bDo4^expIurib.moucnc. 

Prim6 pcrL6n.(£dcduobus rci$,cuin ficinduccn- 
do. ibi probatur, qucSd licct vniis cxpluribascorrcis 
cximatur ab obligacionc, tatricn ahus non hbcratur. 
iu inpropoHto (i vnus pupiiUis k (ubilitutionc pu- 
piilari cximatur,tamcn alius nocrit cxemptus . Huic 
tcxtui rclpondccur, idcoilludc(l,quianaturaduorii 
rcorum cft , quod inlolidum dicatur obligatus vnuf^ 
;<]ui('qucLin duob.$.fl cod.tit.de duob.reis.& propce^ 
rea mirum non cll , (i vnus non podit cx aliqua cau(a 
folu^rc altciinlblidum foiuat. 

Sccundo nfoucntur pcr tcx.in Itribunus. $.fi. (£dc 
tcflamcro mihtx vbi ceilator callando tcftamcntum 
ia partc,vidccur confirmarc illud in rdiquo. (iccrgo 
ioca('u nollio cadandopupillarcm inpcr(bna vnius 
propccr cmancipacionem, vidctur confirniare rcli- 
quas pupilLircs iii pcrlbnani aliarum. Huic indudHo 
ni rnderur, ibi illlud cftcaulaConferuandi voluntate 
dcfundi, viddicct qj del>cat valercdi({X)(itio in par- 
tibus no taxaiis: fcd in cafu nodro alia ed ratio,^a te- 
ftator i prindpio reciprocc(libdicue]rat,&fic.Tqua- 
litatcmrcriiarcvolutt:fcdcumpodcavnumcmand- 
pauerit, ftmilitcr xqualitatem vcllcfcntarc vidctur, 

ficri no p6c,nifiii}bd6 cxpitc: in pcrfona amboru. 
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8 Tcrtib mouentur.flnxqnafitas qua fuperucnit 
cxpod fi£ho, non vitiat.Lcadcm. $.(i.d!dcdcduobus 
reis.lcd in cafu nodro inxqualitas fupcrucnit expo(t 
faclopcr cmancipationcm.crgo non dcbec ntiare 
pupilJarcm fubditucioncimpubcris inpotedaie rc- 
tcnti.colirmatur h.TC raiio , quiacum i prindpio ad- 
(ic pupillaris dcvolunratetcllatoris concliidcndutn 
cd cam cx pod fatJlo non cdccxtin<5tam , cum in du- 
bio non pr^fumacur (iicla mucacio voluncatis tcdato 
ris.Lcum tacitiun, Sc Lcum qui. i!ldcprobat.nam rc- 
formatio fadla in vno pcr tcffcitorc.in alio dilpolitio- 
ncmn6immutat.L.ilumn9.$.quifiIia$. d.dcadimcn. 
lcga. ergo tcdator incaiuoodro pcrcmatTtipatione 
mutancio fubditutioncm pupillarcmin vnononvi- 
deiurinaliomitcalle.Muicracioni icacontirmacxre^ 

9 fpondctur,tq> in.Tqualuas qui (upcrucnit cx pod fa- 
^o non vitiat, qn inxqtialitas fupcrucnir dc volunta 
tc contrahcntium, & diljKilitio cdpcrfccVa&: con- 
fiimata. fccus (i rcs non (it c6fumata&: pcrfc:cti,pro- 
utcdincafu nodro: quiatunc vitiatii].cqualitas,cu 
cenicatur facla voluntatis mutaiio , propccr xqu.i« 
litatcmfcruandam. Vcrumhxc rc(ponlio mihi non 
pl.Kcc: quia fub ida rcciproca dprincipio pupilla- 
ris concincbatur dc voluntate tcdatoris, &dc natura 
& cllcncia rcdprocx, & liccc podea rcfpcdu cmanci- 
paci exciniSbi (ic pupilbcis , non per hoc ncccllarin fc- 
quicur.ncq; dcvoluncatc tcdaioriscondacqubd lic 
cxcincla rclpe(2u recenci in poce(ticc,neqiic in dubio 
prxfumitur fai^ voluracis mutatio,arg.d.l.cum qui. 
iTdc probat. & inxquaiitas (iipcrucnicns (ula non cd 
fufficicns od cxtingiicndam pupillarcm , quia ^qita- 
litas in rcciproca non caufa, quarc tcdator omni- 
bus&non vnicantum (iibditucrit.nccinxqualitas 
edctula, qtiarctcdator noluctit inrcciprociconti- 
ncri pupiilarcm, vt pacct cx comuni coclulionc rdata 
fupra in ceriio principali qu((ito:fcd cd bcnc verum, 
quod ^ principio .Tqualitas Si inxqiuIit.T5 facir prxfu 
mcrcvoluiuatcm tclbtoris, &(icciim.Tqu3iic3tc<& 
inxqualitatcadcdtcdatoris voluncasi prtncipioiol- 
rcm prxfumpta . aim igitur cx pod faiito non prxfu- 
matur ted.itoris mutatio & reformatio fa<:ta in vno, 
in aho difpoiiiioncm no immatat.d.$.qui lihas,fcqut 
rur quod cx illa (upcruenienti inxqualitatc rcfpcclu 
pupilli in potcdarc rcccnci no (ir pupillaris cccincla. 

Quarcb & vlcimb alijs omidis moucntur. Si ve- 
ntm ciicc, qubd pcr cmancipacioncm fadUm dc vno 
cx tilijs inteiljgeretur fublaca (tibditutio pupilLtris in 
altcro ((X]Hcrctur,quod h.Trcditaspodctaditni in mi 
nus (olemni voluntacc, quam in tcdamcto, & lic pcc 
tadcam voluncaccm qux cx lioc aC^tu cmancipatio- 
nis rcfultac. fcd conlcqucns cd falfum, quia nxrc- 
ditas ncquc dari, ncqucodtmi porcd prxtcrquim in 
tcdamrnto.I.quidamfuo.$.fin.(iIdccondit.indituc. 
ergofalfumcdctiam antccedcns, &(icq»pupillari» 
in pcrlona olcertus cxpircc. Huic rationt rcipondc- 
rurcxmctitc Bartoli.dicens, hanc non edc nouani' 
difpolittoncm,(aldcclaracioncm, anfubgcncralita- 
ic brcuiloqu; cotincatur pupillaris.quxdcdaratio 
potcd (icri line noua (blcmnitatc , & pr.rtcrquam ia 
tcdamenro.l.h.rrcdcspalam.$.l'cd&li totam.flldccc- 
damcn. Uxc rclponlio non plncct Baldo & Paulo »le 
Cadro indJ.intdl6, necLUbni, &Ripx in d.l.Lu- 

cius. 
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cius,quia ifta non cftmcr^ dcclaratio, fed cft Ht/jx)li- 
tio.quod prnbatiir, quiaaut pattr vnum ex fiJijs cma 
cipatKlodcclaratvtcx nunc.aut dccbrat vtcx rccroa 
principio. li dcciarat vt cx nunc, quia non vclit dura- 
tcillr.m pnpillarcm fublhtutioticm in pcrfonam alrc 
riiisfratiis:tSc tuncquia ^ principio fiut pupiilaris 
fubihiimo, illa cllct dc przicnri noua difpolltio: cr- 
goiftam non potuit tclUior aufcrre lincnouafolcm 
nitatc, & lic pcr Imipliccm eroancipationcni . l.miii- 
tis.f vctcrani. Ifdctdlam.milit. &:$xxco, Indituc 
quib. mod. tcftaracnta infitmcnt.fi dcclarat vt cx re- 
rro iprincipio, & hocnonpotcft llarc, quiacinan- 
cipatio rtfcn clt aclus,qui neccllario aut prailumptiu^ 
hoc infcrst in prxierttum. &cum cmandpatio lit fa- 

, cx hoc fado non dcbct prxfumi fubftitutioncin 
itaincllca principio: nam eaqux funt (acli non prx- 
fumutur.Un bcllo. f fadbr. ffdccapti.&jwftlim.rc- 
ucrf vltraquod tcftarorrcmporcquocoadidit tcfta- 
inentum,vcrilirailitcrnoncogitauitdc emancipatio 
nefili) futura: cr(;o non infcrtur ifta dcclaratio in 
prartcrirum ex illacmancipationc: & ficcum non fii 
dcclaratio , fcd difpofitio pcr fimphccm cmancipa- 
tioncm, fincnoua lolemnitate nonpoiuit cxtingut 
pupillatisfubftinitio inperlbnain potclbtcrctcnti. 
& li dixcriscuiTi Decio , quod hxc rcfponlio non po- 
tcft ftarc: quia fi in propofita qua-ftionc cllct vcra , in 
perfonacmacipati noncxtingucrctur pupiUaris fub- 
Hitutio: &tamcnce(Iatcxdilpofitionclegis, perqua 
fa<itiimteftatoriscoadiuuatur.d.I.coh^cni. $.cuni fi- 
lix. Rcfpondctur, quod liccc non cx cxtinguatur pu- 
pillaris in pcrlbna rctcri in potcftatc fine noua folcin 
nifatc,non pcr hoc fcquitur quin non cxtinguaturin 
perfonamcmancipati, cuni pcr cmancipiionetn pu 
pillans annuUctur i lcgc proptcr dcfcdura patnx 
potcftaiis. &cxhaccaufa&cx phirib.alijs tctlamcn- 
iumirritatur,vtpcr totum.ft.dciniulto, rupco,& 
irritoieftamenio. 

Ex prxdidis patcr.qubd hxcopinio in pundlo iu- 
lis cftverior,quamcgo lucalia rationc comprobo. 
In quoIibetadupotcftas& voluntasrequiritur. c.cij 
fupcr, cxtra dc olnc. dclcg. quod cx partc cma ncipati 
cxtin(^ fit pupillaris cft cx dcfcdu potcftaiis,cum no 
£tampUus liib ptatepatris, &achisnondu confuina^ 
iu$,qfi dcucnit ad cum cafiim, a quo incipcrc non po 
tcft,viciatur.l.pluribus.$.& li placcat.ftidc vctb.oblig. 
icdpupillarisnon habuit elfcdumcx parte emanci- 
pati, cum tcftamcntum non aftiimat vircs nifijidic 
mortistcftatoris.&dcucnirad cumcalum, aquo no 
poterac incipcrc, quiapupillaris nonpotcftfaenfilio 
enuncipato.cumiubpofcftatc patria amplius non 
cxiftat.l.i.tfeod. crgo pupillarisrclpcducmancipati 
ex dcfedhi potcftatis vit iatur . cx parte verb retcnti in 
potcftatc non dcficir potcftas, quia potcft bcnc rctta- 
for, fi vclit, non obftantc imparitatc, pupillanccr 
{ubftitucre.d.l.iam hociurc.quod voluntas ceftaue- 
ritnonconftac, &indubio mutatio volutTCatis non 
prxfumiiur. d.l.cum qui. ft'.dc probai. quod eft vcru, 
tti quia rouracio voluntatis cftfadli.ergo no prxfumi- 
tur ti$.facl^. tumctquiarcformatiofadainvnopcr 
tcilatoreinalio dirpofitioncnoimmutat. I.alumnx. 
$.qui filias. ff.de adim. Icputum ctiamquia fauorabi- 
Jecft pupillo, quod pupillaris fub icdproca continea 



tur.d.I.cxtribu$, iunda glolTa. C.dcinoffic.teftam,& 
idcononcft vcrifimilc pcrcmancipationeicftatotie 
vellcaltcri filio in cius potcftaiccxiftcriprxiiidicare. 

Conciulio in ordinc quinra cft , An li i prindpto 
redproca fa(Sa fit imparibus, &dcindeliipcrneniat 
pantas,vf quiapatcrinuiccm liibftituitvnum filiuiti " 
inpotcftatc, &altcrumimpuberem cmancipatum» 
qucmpoftcaadoptauit, vcl inuiccm fnbftiiuit duot 
hlios impubcrcs,vnum legicimu &altcrum nacur.-ile, 
qucm poftca Icgicimauir, an in ifta rcciproca pupillA 

10 riscontincatur? fln hacqu.rftioncconclufiucprocA 
dcndoconcluditur, qubdpupillarisnonconrineturt 
quam conclufioncm tcncnt Bar. Alcx.Ang.lmola.IaC 
Ripa &C9tcri communiter in d.l.Lucius. Dald. Ang. 
S.ilycet.& Ludo.in d.l.in teftamcnto, & Imolain capw 
Rainutius,cxtra dctcftam. 

Ratio eft, quia a prindpio pupillarfs non conttne» 
batur. d.iam hoc iure . ergo quod ex poft fi&o com- 
prchcndatur non potcft dle. confcqucntiaprobatur, 
nim quia hxc volnn ratis mutatio cll fiidli, & ideo no 
prxlumitur. d.$.fa<[tx.tum ctiam quia linc alia noua 
iblcmnicatc ficri non potcft. 1. lurrcdcs palam . fcd 
&fi notam.fTdctcnam. 

H.TC conclufiodccLiratur non procedcre, quan- 

11 do t incontincnti fcouirur adoptio , fcn lcgitima- 
tio poft reciprocim (uDfticutionem: nam tuncprxfa 
tniturquod tcftatoraprindpio voluerirpupiliarcm 
indudi, cumtuncdcprxfenii nrxfumaturinprxtc- 
ricum.I.fi ventri. J.fin.lKdcpriuilcg.crcditor. Hxcdc- 
cbratio fimiUtcrfadcndacft fupcrioriconclnfioni, 

iitvidelicctquod fi poft rcciprocam fubfticacioncm 
incontinenti fcquacur cmacipatio, quod fcfpcdu pu 
pilU noncontincaturpupillaris , arg. d.l.fivcntri.f. 
fin.icadeclarat Arctin. qucm RipaindlLucius , nu- 
mero ^o.tirquitur. 

1 j Itcm declaratur non procedere, f qtiando in tcfta- 
mcncoaddlctciaufiiia, cosinuicem fubftiruit vulga- 
ntcr, vclpupillariter,velpcr fidcicommifliim: nam 
tuncin iltocafu rcfpcdu pupilli pupillaris continc- 
tur: aceii5rcfpc<5hiemandpad,quiatcftatori prin- 
dpto votuit fubftitucreemancipato pupillum fubfpe 
fiiturx adoptionis.Li.inprin.ftdc vulg.&pupil.fuo- 
Aicut.& hxc dcclaratio efl dc racnte BartoL,IraoLt fic 
oliorum tn d.L Ludus. 

1 /» reciprocafa£lartttfjlioimpHbfriinflituto, &alteri 

exh£redato,an contincatur vulgaris. 

2 InreciprocafaSa vnifiHoimpuberi&aileri puberifit 

riofo,an continealur pupitlaris ex partepupilli , & 
exempUris ex parie furioft. 

3 jirgumcntum d fiiniliproccdit , llcet non ftt mnino ft. 

miU,& drniurinftantin.dHmmodo non dctur injlan. 
tia in cQcQu iUo,dc quo qudtritur. 



C A P. VIL 

Vxritur Icxtb de duobus prindpalitcr: 
Primb, an in redproca fatta vni hlio im 
puU-ri inftitHtu,&altcri cxfaxrcdaio, 
contineatur vnlgaris? Secundb, an ia 
rcciproca fjda vni filio impubcri, & at 

tca 




DeSubftitutioni 

teri pubcri furtofb, coniincarur ptipiUariS cx parte 
pupilli, Si cxcmplaris cx prtc fdrioit ? 
1 In primo qua-fitofconcludas, vulgarcm non con- 
rincri.fcdrolam pupilbrcm.Bar.Ang.Imola, Alcxan. 
laf.^' Rjpa in ci.lLucius,Ang.in Lhxrcditarcm. Cdc 
impub.& ali js (ub(li.& lo. de Imoia in d.c.Rainutius. 
& racio cft,t]iii3 vulgaris cxh^rcdato ficri no p6r:crgo 
reciprocavcUuiimparib.f3ftan6 corincbit vulgare. 

£c Ci dixcris cum Guil. & Rain. in d.LLucius , & cu 
Alber.inrub. fTcod. quiconcrarium (cncnt,^ patcr 
nonimpcdicurrubfUtucrcvulgarircrfilto cxharrcda- 
toexdcfcctupotentixifcd matcrixiquidcfcd^us ma- 
tcrix non cditapoccns , llcut dcfeclus potcnci.t. I. .tn 
inutilis.ffdcacccpiila. iunt>a l.li vnus. $.acccptiIacio . 
ff.dc pa^LRclpondccur <f dcfeiJhis maccrii S£ poccn- 
rif, a pari proccdunt , liccc dcfcdhis fbrmx potcntior 
fir^Bar.in l.j.ffi quis ira. flTdc vcrb.obligat. Itcm defc- 
Ofxs matcci.T impcdic pollc tcftari.authcn.ingrcdi, & 
ibi nocarur. Cdcracrolan.ccclcr.crgoimpcclitcdam 
vulgarircr fubftirucrc. 

k t fi dcnuo dixcris,c]> vulgaris fi£ki exh^rcdato c6- 
dpicur hoc modo, (i cxhxrcdatus liaircs noircrit, & 
hocexlutrcdacioni non contrartatur, immo conn^ 
nit, crgo vulgat is ficri porcft cxhxredato , ficut infti- 
tuco, &licin rcciproca contincbicur vulgaris, cum 
nuila refultcc in^qualicas . Kc(p6dctur quod liccc ida 
Vcrba,fi hxrcs non cric,nori concraricnturcxlixrcda- 
rioni: th in cafu idonon coucniunt fubffiiutioni vui- 
gari.quod probarur,nam vt dicatur vulgaris fubditu- 
tio,nccciIcdl,quodconcipia:urfubcondi(ione, (i hf 
rcs non cricvtin rub.ffdevulg.notatur: fcd in pcrf»- 
nam cxhxrcdaci non poccff concipi fubcondicionci 
crgo cxhqrcdaro non potcd ficri vulgaris fubftitutia 
probacur minor: quia condicio dicicur illa,qux fc ha. 
Dctad cdc & non clTc. i.cumadprxicns. (IKiccr. pcca. 
condicioauccm fubdicurionis vulgaris non potedin 
exhxrcdato vcrificari,quiadcpr.rl'cnci,ccrtumc(l cii 
lixrcdc cilc non pollc.cum (ic cxh.trcdanis: crgo neq; 
in co vulgaris fubdicutio vcrificari poted. ncc di<ftio, 
(i, faciccondicioncm ,cumponarurcertxreideprz- 
fenti, quo cafu Ibc caiualiccr, & non conditionaiiter. 
Lvidcamus.(rdc in lic.iuran.& traditur pcr Barc in i.j. 
fi!decondir.&: dcmonft. 

Infccundoquxlico duxfuntprincipaics Dodonl 
a opinioncs, f quanim prima cft, quod cx partc pupiili 
non contincatur pupillaris, 6i cx partc furioit non c6 
tincaturcxcmpiaris: quamopinioncm tcncnt GuiL 
dc Cun.Bar.nu. ( 5. Alex.fubnu.17.in vcrf fcd ponc, 
&Ripanu.) j.indi.Lucius, loan. Faberin f.quara- 
tionc.Indi t.dc pupiLfubftic.nu. ^ i . & hxc c(t commu 
nis opinio,fccundum laf in d.l.Lucius,nu. ii.qui Do 
clorcs cx duabus racionibus mouentur. 

Prima eft .Rcciproca fubfti tudo vn ifbrm i t er perfb 
nas rclpiccrc dcbct.d.L lam hcKiurc.fed h^iubftitu- 
tioincalunoftrovnifbrmiccr nonrcfpidt pcrlonas, 
quiavnuseft pupiiius, alcer pubes & furiofiis:crgo 
iila rcciproca fubft icurio non continct pupillarcm cx 
parcc p(ipilli,&cxcmptarcm cx partc funoli . 

Sccunda cft.Excmpiaris & pupillaris in multis di^ 
fcrunr, vt prubatur in l.x. iundf^a Lex f»€to. ft.cod. tir. 
&ficifta[intcrfcn6func.rqualcs : ergo nonc6cincnf . 
ia rcdproca,C(i xqualiute coiincac a.Liara hoc uir e. 



3US, Pars Quinta. 205 

f lis duabusrationibusjin q.iib. vts tora huius qu^ 
ftioniscllcvidetur.refpondctur. xqualuas rcfpcitu 
pcrlonx&rcfpcdluiubftitutionutn in hacrcdproca 
cllcdcbctcararionc, ncin vnoduplcx, malterovcro 
vnatanmmadlitfubftitucio, vttcx.ind Liam hociu- 
re. dicitcrgo, li in ambobusadlitduplcx (ubftirurio, 
rcciprocaimpanbusfad.) fublhnecur, cuniccllancc 
racionelegts, ceftcceci.-imdifpolitio.i.adigcrc.$.qua- 
uis.fF.dciure pacron.&caim cellantc, cxcradcappel. 
(cdinca(unoftroce(TarilliusIcgisrario,quia in am- 
bobuslocumtubcrepoccftchiplcx (Iibltiiucio, fcili- 
cct rcfpcftu pupilli vul.;aris &pupiliaris,rcl^cdlu fli- 
rioli vulgaris & cxcmplaris : ergo ccllarc dcbct ccian» 
di(poli(ioiiliusii<;ir,quandodcimparibusioquicur> 
& in hoc cafu dicix (ublticutioncs (unt (irailcs.paccti 
qutaquem.idmeiium pcrpupillarem fuccedicurpu- 
piltoin lionis vn«!ccunqiicquxli(is,itacciam pcrcxe- 
j^iarcm fuccedicur furiolb in bonis vndccunqucqu;. 
licis. Ncc obftac li dixcris,quod func in pluribus dilli. 
railcs:quia(ariseft, quod iint fimilcs in cafu, dc quo 
agicur, proutfaciunciiota:apcr loaiincm Andrcam 
5 in c.cransIaco,dccon(litur.t&a>'gumenruma(imili 
procedit.hcetnon (it omnino limile,& dcncur inftaa 
ti.-t, dummodo non dctur inffancia in cftc:lu illo, de 
quo quxricur. cex. eft in cconfticucus , dc appcllac. & 
probacurin Lfi.C.dccollat. 

Sccundacft opiniofiipcriori concraria, fciiicetcjr 
fiib hacrcciprocaconrincaturcxparte pupilli pupil- 
iarts,& ex partc ftiriofi exemplaris.quam opi n.tcpcnc 
Imota in d cRainucius, & in d.l.Lucius, & ibi iaf-nu. 
ii.Ang.Arcr.in$.porcftautcm, coLi. Inftit. dcvulg. 
fubfti.Policusin cracLiubftitut.inmareriarcdproc^, 
Fcrnandus Vafquius in craft.de fucjcITionu progrei- 
fu,hl>.l.$. I p.nu. 1 4.& i I .vbi rcfcrendo ZaUum dicit 
iunccilccommuncmopinioncm, quam fcquuntur 
etiamClaud.ind.LLucius, & Ang. Arct. inf&piu- 
rc5, nu. j. Inftic.dc vulg. fubftituc & mouentur i(li cz 
duobas potidimum . 

Primb tex. in d.Liam hociure, confiderarincqua- 
liracem hocrefpedfu ,ne invnolic limplcx fubfticu- 
tio.in attcro vcrb duplcx, qux inxqualitas ccllat in ca 
runollro,quiain vtroquccritduplex.&iiccc aiiqux 
iint(iifrcrcntix,tamcn in propolico noftro non dilFc- 
nuic : crgo cum non adlic inxquaiicas,& lic ceilct ra- 
uod.iJam hociurc. diccndum cft,quod iub hac rcci« 
procacxparcepupilti vulgaris &pupillari$concinea- 
tur,&cx parrefiirioli vulgaris & cxcmpiaris. 

SecundiN mouentur. Depotcftarcpacris non eft du 
liiiandum,quin poftit faccre, quod in rcciprocaiocu 
habeac cxcmplaris& pupillaris.d.i.iam lioc iurc. crgo 
in ca(b noftro hoc vcllc ccftacorcm pr.tfumitur . pro- 
barur conlcqucntialn dubio prxluraicur tcftatorcin 
vciie id, quod eft vtiievtriqueliiio.i. (i.in princ Cde 
curar.furiofi.Scd vcriquc filio cft vtilcquod impubc- 
ri fitfacfapupilIans,&f'uriofocYcmplaris. cum illx 
fintfiiiorum prouiiioncs: crgoin dubio& (icinifU 
rcciprocafubrtitucioneprxlumiciir ccftatorcm vclle 
pupilljrem &cxcmplarcm locum hal>cre. 

f-iisduabus raciunibus refp(')dcrur.Rcciproca ful>- 
ftitutiodiciturcxco, quiaquod in vnoeft,inaliore- 
pctirur.vt Bar.aii in d.LLucuis.quem C;(eri ibi lcquij 
tur A iic (ic ciFcnda rcciproc; rubthcutionis cLl, q uo4 

ilU 
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illa fiibftirutio quxinvnocft.inaliocriam rcpcrica 
in tclligatur.quod cx d.l.iam hoc yirc probatur , cam 
ficindnccndo, dicit tcxrus, quod li impubcribus fiac 
iliblbtutio rcciproca, quod intclligitur facia in vtru- 
quc cafumfcilicct vulfi;aris & pupillaris : fi vcro fiat 
imparibus.tuncincafum tantum vulgaris ccnfctur 
iacla, nc in vno duplcx , in altcro vcro tantum vulga- 
ris fubftitutio adfit.cccc quod tcxtus conlIdcrar,q> cii 
pupillaris, non poflit pubcriconucnirc.qucmadmo- 
dum jmpubcri : &: ik illa liibftitutio, qux vniconuc- 
nit, non rcpetitur i;i alium , non continctur fub rcci- 
proca fublUtutionc. &: hincclt, quod iiconfidcrabis 
omncslrgcs loqucntcs in matcriarcciprocarfubllitu 
iionis,coniidcrabis ciiam quod ilLe fubltitutiones in 
rcciprocacontinirntur, qu^poflunt comicnireinui- 
ccm fubftiiutis,vt vidcrccft tcx.in dJ.iam hoc iurc in 
dl.Ludus,&: in d Jin tcftamcnto, cum fimilibus . fcd 
liccft,quod incafu ncftropupillaris non conucnit 
furiofo ncccxcmplaris pupulo,& lic lubftituriofada 
vnialteri non rcpctitur : crgo lub irta rcciproca lub» 
ftitutionccxpartcpupilli noncontinctur pupillaris, 
rtccxcmplatis c%par.tc furiofi. &pcrhancconfidc- 
rarioncm cgoconcurrocum Bartoli opinionc. 

Noiaquodiiharcrcciproca fiat duobus furions, 
continctur cxcmplaris , prout tradit Barto. in d.l.Lu- 
dus,qucm ibi Dodorcs communitcr fcquuntur. 

S F M M ^ 1{ I F M. 

I Ii}f<jualUes portionis, an impcdlat pupiUarf in recipro. 
t j contincri . cum eius declaraiioue , tium. i. & cunt 
fubdcclarativttibus,nutti.i.C 4. 

C A P. . VIII. 

Eptimi principalitcrqu.Tritur,f Anin^ 
qualitasportionis impediat pupillarcm 
in rcciprocacotincri? Oar.in d.l.Ludut, 
nu. ly.dicit quod non impcdit, qucibi 
fcquunrur Alcx.Iaf. Ripa & c^tcri com- 
munttcr, Ang.in d.I.in tcftamcnto, Iraolain d.c.R.ii- 
nutius,&tbi Guilicl.Dcnetiicin materiabrcuiloqu.r, 
num.jo. qux conclano probatur tumpcr tct.inl.ii 
plurcs, cum I.fcq.fr.eud. tum ctiam quia inxqualitas 
tcmporis non impcdic, crgo ncc impcdict inxqua- 
litas rcrum, argucndo dc temporc ad res. Lmilcs ita. 
$. j.ftidc tcftamcnto milicai i. 

Hxc conclufio proccdir, tquandoindifparitatc 
portionum plurcs inllitnci fuerunt, qux difparitas 
portionum non impcdit lubftitucioncs conucnicn- 
tes perfonis contineri in brcuiloqua : fccus tamcn cft 
f\ aliqui cfli-iit inftituti in cerris particularibus rcbus, 
•&alij vniucrlixUtcr cflcnt inftituti in porrionibus& 
quocis: vt puta fi tcftator inftituat duas filiasinccr- 
tis rcbus,vcl qu.mtiratibus,vcl dotibus, & duos filios 
mafculos hxredcs vnuerlalitcr infticuar, & pofteadi- 
cat,ocs filios inuiccm fubftituo.nam hoccalu fili.T no 
vidcntur cum malculis fubftitutx . ica tcnct Bar.in d. 
LLucius,qucmibi Alcx. laf Ripa&alij cumuniterfe- 
quuntur. Ang.Arct.iii f.&plurcs , Inftit.de vuIg.Bar. 
in I.fin.circa princ. ff. ad Trcbcl. Bild. Ang.Salycet.& 
communitcr Doiflorcs in I. in tcftamcnto. C. dcmi- 
lit.teftam.GuiI.Bcncdic in d.cRamurius, in matcria 
rcciprocx , num. jO.Si Paulus dc Caft. in Uoiixrcdi. 




$.qui dilcretas. ffleo. pcr eandc opinionem confulcn' 
do tenenc Bar.in conf j4.vol.).Pct.dc Aiichar.in con- 
f1I.67.indp. fubftitiliter ad plcnum. & Ruin.in conil 
I dS.nu. I i.vol.i. & luc cfl comraunisopinio, qu« 
probatur prim6 per tcx.in d.f.qui difcrctas. Sccundb 
probatur liac rarionr. fubno eft fcda inftiturio, vt no 
tatur in rub.fflcod. crgo ifla vcrba,fubftituo ocs filios 
inuicc,in dubio dcbcnt intelligi dc fubftone proprif» 
qux cftinfliturio: lcdinfticutioin rcccrtafa(fl.ipro- 
pric non cft inftimiio.quia habcmr pro lcgato.I.quo. 
ties.Cdc hxrcd. inftit. crgo in didla fubfti tutione no 
comprchcnduntur filix fcrminx in re ccrta inftttih* 
tx.ConHrmaturhxcraiio. in dubiofubftitutiointd 
ligiturfiitilain porrionibus h^rcdirarijs.LquipIures. 
fr.eod.ergoiniftafubrtirutioiic fccminx nondicun- 
tur vocat^-, cum non fint propric hf rcdcs , icd locuni 
lcgatariorum habcntur, & fic non habentportiones 
hxredicarias, vt notatur inLcx fa^,inprincipio. 
ff!dcvulga.& pupilL 

3 Hxcconclufio dcclaratur non proccdcre, f quan- 
do exaliquibusverbis apprcrctdc cotraria teftaro- 
ris voluntate:vtquiainliiciitavnicafiliain reccrta,&: 
duobns maicuhs vniucrfahicr fubftituiflet hocmo- 
do, It quis veftrum finc filijs tlcccflcrit, fubftituo fu- 
pcruiucntcs: nara tuncin diif^a rcciproca fijminaco- 
prchcnditur. & ratio eft, quia illud vet bum,fupcrui- 
ucntes.eftnumeri pluralis, &idco fccundum nro- 
prictaiem vcrbi debet intclUgi, quod cum malculo 
iit fubfticutaeriamf^mina:nam ficontrarium voluif 
fct tcftator, dixiflct fupcruiucntcm,& non fupcruiue 
tcs. iradixit Bar. in l.h. ft^ad Trcbel. Pau.dc Ca(l roin 
df.qui difcretas, GuiL Bcncdic.in d.c.Rainuiius,nu- 
jne. i I . Alex.& laf. in d.LLuciu5 , & Ruin. in d.conii. 
]£8.num.i i.volum.z. 

Iuxt.ihacdccIararioncm nota, q> ficflctper nota- 
riura in vcrbo illo fa(ftaabbrcuiatura, itaquodnoa 
cognofceretur , an diceret fupcruiucntem : vcl fuper- 
uiticntcs: cuncindubio intcrprctandum cftq> tcfta. 
tor ilixctit fuperftitem,vtfolusraafculus vcniat ad 
(ubftitutioncm.ita notabiliter dicunt Bar. & AlcxJn 
d.l.fi. Ang. Arct.in d.$.& plures,lnftit.dc vulg.& GuiL 
ficnedicand.c.Rainurius,fubnuni.j t. infine,innu- 
tcria redprocx fubftirationis. 

4 5ecund6 dcclaratur non proccdcrcfquando om- 
ncsmalculi rcpudiallcnt: vdmormi cflentantcadi- 
tara h.Trcditicatcm, namtunc filixf^minx inrecer- 
tainftitutx cx lubflitutionc admittuntur.itatr.idit 
Bal.in d.Lin tcfto, quc fcquuntur ibi Ang. Saly.&coi- 
tcr DoCl. Ang.Imola, & laf.in d.LLucius : & GuiLBe- 
ncdic.ind.c.Rainutius, iubnum.;o. in fi. in mareria 
rcciprocT lubftitutionis.Vcrum ImoIaind.c.Rainu- 
tius,conirariumrenet,qucra vidctur fcquiRipaia 
d.l.Lucius, nnra.55).&mihi non vidcturvcradcclara 
tio.& moucor, quia fi filix fotmin.r fub antcdict* 
reciproca fubftiturione no comprehendimtur, quo- 
modo ex vuIg.uifubftiturione venire pofluncinh^ 
redirace rcpudiaca pcr fracres ? ccric non vidco rario- 
ncm conciudcntcm,proptereaego tUccrcm quod vc 
nircnt vcl pcr ius accrcfcendi,vcl ab intcftato. 

S y M M K l y M. 
I TupilLtris an fub reciproca contineatHrtquSdo teHaUr 
duosmpHbercsinfiitMtjtosjiinutcm fubfiitMic, i« 

cafum 
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tsfkm rulf^aris tantum , puta fi alttr ytflrkm bxres 
noH erlt,dlterum fubfiituo . 

a Tefiatcr babens diios fiUos ex prhna yxore,& duos ex 
fecunda,quos inflituit,<ir wuictm lubnituir, an yno 
repudiante frater rtrinifue coniunSus prgferalur 
ecniundis ex rnolateretaatum, cum fuis ampliatio, 
. tubus,num.3.^s.& 8« 

S L,cum atutiffmi . C.de fideicommif. non babet lotum in 
tranfHerfjUbus . 

j Declaratio addoQrinam Bartoli in l.i.col.j. ff.de vulg. 
& pupilJubHit. 

C A P. IX. 

■"v-v 

4^^^^^ Ctau6quxrinircic(iaobus,&priai6,te* 
^^Vvl (lacur inflituic duos impubcres & cos 
inuiccm fubltiiuic in caium vulgaris c3- 
^^;^^^ cum> puca li alccr vcilru hxrcs non crir> 
alccrum fubdicuo.-an iniuc rcciproca 
«otinearur pupiliaris ? Sccudo tcllacor habcbac duos 
filios cx prima vxorc, &Huos cx fccuda, quos inftituit 
&inuiccm fubfticuic.-an vnorepuciianccfracer vtrin- 
quc coiunclus prxfcratur coiuiidtis cx vno btcrc t m? 
K In primo qiito thca$,t>}» in liac rcdproca non con- 
tinetur pupillaris virrutc reciprocT.fcd continctur ta 
ciu pupiilaris comprchcfa in calii vulgaris cxprclli, 
Bact.Alex.Iaf Ripa & ali) coitcr m d.l.Lucius.Alcx.in 
Lprccibus,col.pen.C.dc irapub. &ali)s fubfhru. Sc in 
«l.l.in ccftamcnto, All)cr.in repctitioncrubricar.fTco, 
& Imola in d.c.Rainutius, in matcrta brcuiioqua:, Sc, 
cftcommunis&rcccpnScribcntium fenrcniia. 

Etiidixcriscum Decio in d.i.in tcilamcnto, quod 
iHa pupillaris dicarur cx prclla,quia ncgari no potclt, 
<juin cx vcrbisgencrahbus rcciproc* non demonlirc 
tur pupiltaris: crgo erit cxprclla virtutc rcciproc^,n5 
autcm tacita comprehcnla incxprcliavuigari, quia 
cxprellum facit cclTarc Mcitum . i.cum filio . $.). fl. de 
vulg.&pupil. lubllit.Rcfpodctur,quod rcciprocaita 
dcmumconrincc pupillarcm cxprdfam vcrbisgcnc- 
rahbus , qri cll iiniplicitcr conccpta: fccus h rciln<fla 
iiiadcafum vuigaris, quia cunc vcrbarcciprocznon 
funtampltus gcncralia.& hancconciulioncm veridi 
mim cllcdcmondraui fuprain principio nollritra- 
^acus , in m.aieria vulgaris. & iicct Battoius vciit hic 
hanc tacicam pupillarcm matrcm non exciudcrc , ra- 
mcn contrarium cft vcrius, cum fratcr pupilli matrc 
exchidar, pcout fupra in materia vuigaris fubibtu- 
rionis lariusdixt. 

Infecundo quarfiro duo funt confidcrandi cafus 
a cx mcntcDodlorum : Quprum primus cft, f quando 
fili) primarvxorisinllituti fucrunt in dimidia puta, 
& mij fccundi vxoris in altcra dimidia , & fic fcpara- 
rim,& in lioc cafu conciudicur fratrcm vtrinq; coniii 
dium pr^fcrcndum cileahjs fratribus cx latcre patris 
tantum , lafin l.j. C.deimpub.&aii)s fubliit.in i.co- 
h9rcdi.f .qui difcrctas, nu.x.ffldc vuig.&pupil. fubfti. 
& in coniT 1 4 j .voI.^.Dcc. in confi.304.num rclpodit 
td c6 n aria,& in con f 1 8 6.& Aymon Craa.in cof 4 . 

Ratio cl>, quia vbi cum iurc fubilicuuonis coniun 
dum cll ius accrefcendi , pra:fcrunrur iiii, in quibiu 
cadit ipfum ius acCTclccdi.tcxtus cft in (l$.qui dtlcrc- 
Us.ied ia cafu noilro cuttiiurc fubllituuoois coniuo 



us,Par5 Quinta. 204 

£tam c(i ius accrciccnih', quia fiii^ prima; vxoris in di 
midia coniundri Itint & fcpararim inllituri , & fccon-, 
di' vxoris filij in alicradimidiafunc coniundi &in 
ca fitnilKcr lcparatim inlli tuti , & lic tam fiii) pnmx, 
qu^miccundx vxorisin quahbctdimidiafc{urarim 
re &vcibis coniunithiunticrgoiiliprxfcruntur, in 
quibus cadtt iiis accrcfccndi,& lic fratcr vtrinq; con-; 
iundus prjzicrrur fratribus cxvnolatcrctantum: & 
non mirum, quia Iibcri coniudli ex vtroq; parcntc di 
cuntur coniuncri in cifu noliro non (blutn pcr tcfb- 
torein,fcdctiam pcr lcgcm, quiadicunturconiuni^i 
coniuncHoncicgaii, crgodara paritatc coniunctio- 
nis prqfcruntur in iure accrcimii coiundi iTgaiitcr, 
Bai.inconn.^7. proponicur qddnaMargarica, liix^. 

Sccuduscalus eft, qn (amfiiijprimz vxoris.quim 
filij fccundic vxoris limpiicitcr inflituunturabiq; ali-v 
qua icparacionc porcionum,adcu quod fimul omncs 
contunguncurin cocah^*rcditacc& vcrbis: In ln.KCa- 
fa Dynui ccncc, qd vcrinque coniun^us pra-fcraiur 
ahjscx vnolaccrcranrumconiundtis: qtu mouctur. 

Quia contundio Icgis .rquiparatur coniundrio- 
ni hominis.L tcdaracnto. ff.dc hxrcd. in(lit.fcd fic 
quodifti fih) prim^ vxotis vcl (ccundx vxorisiiintcd 
iuncli coniunciionc lcgis,& coniundi coniuncitionc , 
horainis pr5fcrunmr.d.$.qui dilcrctas.ergo ifti fimi- 
litcrconiun^coniun(5lioncicgis prz/i:rendi funr. 

Huicrationi rcfpondcturnc^ando maiorcm, cii 
fit ^llii, vt probatur in L rc coniundti. £ dc ieg. | .iui>* 
(ilal.Proctuo. fTdclcg.i. n.imfortior e(lconiun<^o 
hominisquim lcgis.& hinc cd: quod Baiii inLvnica» 
in 7.q.C.quando non pctcnt. part.dixit, quod coniijf 
itionaturalis prxfcrtconiunttos natutalitcriniure 
accrcfccndi,quandoiu$fucccdcndi, dcpcndct a natu 
ra, idcllabinccftato: fccusfi dcpcndcat a volunut» 
hominis,idcft cx tellamcnto. 

Cum hxc igitur ratio Dyni no fubfillaccontrariii 
rcnent Dodorcs fciiiccr, quod tam fiiij prim.r quim 
fccundx vxoris pariter admtttanmr.ita cnim conclu- 
dunt Barr.Alcx.Rayn. lafJlipa&alij communiter ia 
d.LLudus, Bald.& NicoIausdcNcapoU inLiamhoc 
iurc. fT.cod. & in d.$.qui dtfcrct.is,& in $.qui patrcm, 
didx Lcohxrcdi. Bal.& Pau.de Caftro in Lj. ft.co.Bal. 
Ang.&Salvcinl.in cdbmcnco.C.dcmilir.rcrta.Pau. 
dc Callro in l.j.Cdc impub.& abjs fubftitut.Imola m 
cap.Rainurius, inmatcria rcciprocx, CrotusinLrc 
contun(5li. fti dcicg.;. Alcxan. inconli. jo.voium.i. 
Dccinconft. iSd. AymonCrauc inconfi.43.Ruin. 
inconfi.1 j9.&incontL i6j.in2.vol.& MarcusAn- 
toniusNarrainconli. 1 jo.num.^.voLj. & hiccftc(>- 
munis&reccpcaScribcnrium li:ntcnrij,vtattcftarur 
Aicx.in d.conlL30.qii.-eexplurtbus probatur. 

Prim6, pcr vulgarcm fucccditur tcftatori &no(i 
inftituco,Inltit.dcvu!g.lubft.injn'in.(cd tcftator prc- 
fumitur omncs filiosxqualitcr diligcrc.&parcm atw 
flionc habcrc crga omncs fiiios, cii omncs fint «qua- 
htcr (iinguinc coniundi, & ptxfumirar patcr xquaii 
tatcm intcr omnes lcruarc.fpcn. Autii.dc nup & l.fi. 
C. commun. vtriuiquc iudL crgo in vuigari (ubltitu- 
tionc omncs 9.|uaiiccr admiitimtur.Confirmatur 
lixcratio, quiupcr vul|;arcmdirccli (ucctditurjpU 
tcftatori, ncc Iixrcdi, cui fubllituiio vulgaris fuit fi« 
daluicdiuu fuic icmclacquifiia. LpoIladitam.C.4e 

impub. 
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impub. 5i alijs fubftitut. idco tunc attcnditur proxi- 
initas cri^a tcditorcm, & non cius.cui Ht fubfhtutio» 
cum ad illum barrcdi^as non pcrucncrit , fccl in patri- 
monio dcfundi rcmatiierit . fi crgo proximttos tcila- 
coris aticHitur, 6c rcfpcdu tdlatoris Hlij omnes ^ qua 
lircr funtconiundki, fcquiturquod omnes zqualitcr 
funt admittcndi. 

Sc;und6 probatunfubfUtuiio fubrogarur loco iu- 
ris accrcfccndi, & rcgulatur fi-cundum eius naturam. 
d.$. qui «iifcrctas. Cai pcr ius accrelcciidi conHatom. 
nes iinnil fucccdcrc in parte repudiantis , cum accrc» 
fcatalij? partibus omnium inftirutorum. t.vnicx$.ijs 
autcm.C?.dc caductoll.crgo ctiam cx vulgari (ubtlitu 
honeocs timuladrcpudiantis portioncm fuccediic 

Tcrtio & vltim^» probatur pcr tcx.in l.ii.iflad Trcb. 
vbi textus d contrario fcnfu pr^fupponit, quod li nati 
ex eadc maire, non ftiillcnt Ipccialitcr foli inuicc fub> 
(timti incafum vulj^aris, qdnullaadcllctdubitario, 
quominus nati cxatia matre fimilitcr iuccciTidcnt. 

Quodfupraconclufum cftin vulgari (iibnitutio* 
nc, dubitaiur, an idcm proccdat in hdcicommiilaria 
acpupillari fubilitutionc. 

In fidcicommillariafubftitutionc duofuntcodde 
randicafus: fPrimuscil, qn hxrcditas ncminifuit 
qu.vlita,& lic qui funt admittcnditadmitti dcbct pcr 
ius accrefcendi.quod dicitur lacita (ubftitutio vul^a- 
ris.l. fi Titio & M^uio.^.Iulianus. ffdc Icg. t.& lic liue 
admitiaturpcriusaccrclccdi, liuccxtacita lublritu» 
tionc vulgari,dirc<^lc fucceditur tcAatori in iixrcdita 
tc, &illamdcmanu tcilatoris accipiunt , qu.e nun« 
c]uamaltcri fiiit qu^iita. & in hoccafu concludendii 
crt,quod omncsnlijt.imprimj, qium fecundr vxo- 
ris ^qualircr funtadmittcndi , Dart. in l.re coniundi, 
num.6 i.fr.dc Iega.5.vbi concluditquod quando agi> 
tur dc borrcditatc patris tcltatoris, non atccnditur 
maior coniundlio inter fratrcs , & idco vno mortuo , 
nonadirahxrcditate, itaadmitticur conUnguineus 
tantum, licut vtrinque coniunclus,& lic pcrlona pri- 
mi icflatorisattcndidcbct, idcm ccDetBartholo.So- 
ci.inconli.S^. iub nu.^.iii vcrf lcdhdcicomintriaria, 
vol.j.&Rui.idcmfcntit inconl. i 59. pcr totuin, & 
prxcipuc, nu.i o.vol. i.& IvrcconcUilin probaiur,tii 

3uia agitur de fucceffionc iplius parctui , no de harrc- 
itate frairis , ideocu patri paritcr Hnt conuindi, pa 
ritcradmittcndi funtad porrioncm dchcicntcm cii 
prxfumatur zqualiter dilcdti a patrcqui non prxfu- 
miturintcr Hlioc vellc inarqu.ihcatcinduccrc.I cum 
p jtcr. f.cuidlis. ff. dc Icg. 1. & LH. C. conui. vtriufque 
iud.tum ct quia pcrius accrcfccndi^iorcioaccretcit 
i)ortioni&non pcrfonr. I.li rutam. fTdcacquirenda 
hxrcd & Lcx pluribus.il'.de fuis & Icj;ir. cnm crgo om 
ncsHlij arquaiein habeant portioncm in horrcditate 
patri$,omnibus.TquaIitcraccrtfcit poicio fiatris dc- 
ficiens.LiiTicio.fdc vfuftuda.fi.de vlufruc 

Secundus cafus cll, quando h^rcdicas adita fiiit,& 

Jiui funtadmittcndiadinittuturcx cuinitidcicomil- 
1 . & in hoccafuconcludasfratrcs vrrinqucconiun* 
Aosprxfcrcndos cllc fiatri cxiatcrcpatristantum, 
ica tcnent Soci.in conf 149.1^ conli. 1 5 i.voLi.in c6- 
fil.Stf.voLj.inconfi.85.Yol.4.in Llicognaiis,col.pen. 
& tin.dc reb. diib. & in I.hxrcdcs mci. J.cum ita. tF.ad 
Trcbcl.Corn.in conli. 517 .voLj.in conf 1 1 . voL i. & ia 



conli.1 } o. vol. } . lafl in conii. S4. vol.;. Rubeas A\cx. 
in conii. > (>. & in con li. ^ 8 . Croi. i n coniL ) 9. i n H n e, 
interconfiliaRul-wi Alcxand. Cur.iun. inconfi.i 18. 
coL ) . Ru1n.inconli.40. intcr conlilia Rubct Alcx. 8e 
inconfiiioluo ioi.col.anrepcnult.conli. 1 17.nu.1j. 
conii. 1 1 i .num. i S.conlL i 5 1 .nu. ^ . & coLH.in princ. 
in conli. i 59.niim.(>.cuiili. 1 6 1. num.S.conli. 1 66.nvL 
me.50.conU. i (>7.coL4.conH. 171. coLHn.conli. 1 9 1» 
coLantcpcnult.&conli.ioj.num.io.voI.i.confi.} 5. 
npmcio. &conlLi 5S.inh.v0L j.Soci.iiin. in conlu 
1 16.num.15. inconH.x i ).num.i7.&incon£.i5 5. 
num.j. voLj.Parif inconfiLi. numc.^^.voLj. Decin 
conH. I S^.RoIandus a Vallc in conH. 1 oo.vol.j.& h^ C 
eftcommunisopinio, fccundum Gozadi. inconli.4. 
coLpen.inprinc & Soci.iun. inconlLi id.in H.vol./, 
&Soci.in il.I.li cognatis,dicit quod itacoliiluit Alcx. 
Pau^le Call. Domtnus Bald. dc Bcrtol. &Ioan.Dipc 
deSanifboScucrino, &quod ita iudicatum fuitpcr 
quendam Doclorcm Florcntinum. &in coringcntia 
ndi ita ctiam cgo iudicaui. HxcconcIuHoproba- 
turratione&Icgc. 

Ritionc probatur. Voluntas tcllatoris ccnfctur co 
formisdifpoHtioniiuris loqucntis dc {ucccflionc ab 
intcftato, gl.&Dodl.inl.cum itxfin fidciccmmillo. 
ffdcIcg.i.Uar.&ali) in Lhxrcdcs mci. $.cumita.fl'ad 
Trcb.Dcc.in l.emancipata, nu. t (>.C.qiii admit.Alex. 
inc6fi.55. voL4.Rni.inconC49.nu. I i.voLi.in conf^ 
1 dS.nu.j . vol.cod. & in conf. 145. nu.9. vol. j . fcd in 
fucccfTionc abintcllato.-idmittit proximiras gradu9^ 
fuccdTionis habito rcipcdu ad illii , qui vliinio loco 
mortuus cft, & dc cuius fuccclTionc agit, arg. I. i.^i.lc- 
^tima.tf dc fuis& lcgiti.crgoin Hdcicommillb(cHm 
idcm ordofcructur, qui lcruatus fuillctin fucccflio* 
ne incct^aci)admiicuncur qui proximiorcs func graua 
ti: fcd in calu nollro proximiorcs grauati fun t fratres 
vtrinque coniundi, crgo p-xHnruntur fratnbus ex 
vno latcretantum. 

Lege probatur per rex.in d. Lcnm ita.f in fidcicom 
mitlo.ff.dc lcg.i. vbi fi fidcicommiirum familix rclin 

Suatur ahquibus c.\ familia Ipccialitcr nominatis, ad 
dcicommillum primo vocanturnominati, &poll 
eos, qui co nominc fucrint tcporc mortis tcflatoris , 
& dcindc qui cx illis proximo gradu procreati funt.fi 
ergo vocantur proximiorcs illoru qui ia vocati crant, 
& iiconcrcHdcicommilTigrauati, rcfulrat conclufio 
quod non proximicas tcllatoris, fcdgrauati attendi* 
iur,cumcuenirepolIit proximiorcm perfbnf vocar? 
non cllc proximiorcm ipfi tcllatori, fcd fratrcs vtrin- 
qtieconiundi proximioresfuntgrauati, ergoprxf«> 
runtur fracribus ex vno bterc tantum. 

Nccobibt fidicatur, quod pcr fideicommilliim 
fucccdirur tcllatori.LcohTrcdi.$.cum HIi.T.<rdcvuIg. 
&pupil.lubll. crgo ati(?dirurproximitas rclpc^buto- 
ftatoris, &nonciuscuifaAa fuit liibllitutio.probar 
turconfequentia,quia in fubfbitutionevulgari, pcf 
quain fucccditur tcflatori,InlIi.dcvuIg.fubfl.in prin. 
aucditur proximitas rcfpcifhi tcHatons , & non illius 
cui fubllitutio fada fuic, Uart.in l.rc coniundi. ff. de 
lcg.} .& Soci.in I.fi cognatis. (f.dc rcb.dub. 

Quia rcfpondctur,<^uod hxrcditas pofbquamper- 
ucnitad hxrcdcm, delinitcHc hxrcdicas, &clKcitur 
pcoprium patrimouiura h;fcdisgrauati.Lfedfi^ti> 
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rrs. $. filio. ff. de vulg.& pupill. 8c licct fi cucniac cafus 
fidcicommilTi lucccdaturtclbtori, tamcimmcdiatc 
n6 capitur a fcdatorc, (cA k grauato,& idcoatteditur 
proximitasgrauati &non tcilatoris: quiavii tcdator 
prartxilit&dilcxitgrauatum, itactiam pnfumitur» 
«Jiiod voluerit praifcrrc cius proumiorcs fuis pro- 
|}rijs, arg.Lcum auus.ff dc cond. &dcmonil.&l.cum 
«cutifljtni.C.dc fidcicommirtis. 

^ "Hanc coclufioncm dcclara non proceder^ t quado 
OTnncsfilij tamprmi*, quimfccundx vxoriscflent 
^qualitcr infti tu ti & rcciprocc fubflituti, na tunc fra- 
tcr vtrinq-jConiunCtus non pr^fcrturfratri cx vnob- 
rerctantum.ifa notabilitcr traditDecin coad^o^. 
&inconf.i8tf. h.TC Dccij dcciaratiocommuniterre- 
probatur vt tradit Soc.iun.in conil i t<>.vol.j. 

Circa ptipilbrcm fubltiiutiunc duf funt Do^rii 

_y opinioncs,tQuarumprima#ft, quodomncs fratrcs 
vtrinquccoiunCli pr^fcrantur fratribus cx vno Utcrc 
tantum.qtiam opinionc tcnent Bar.in I. rcconiundi, 
fiib nu.« i.in fi.flf.dc lcg. j.Soci. in Lli cognatis, nu. j 8. 
ff.dc rcb.dub.in conf 8 6. fub nii. i o.in j . voI.& in con 
i1l.z49.nu.15.in i.voLRui.inconf roy.inconl.i 
Sc in conf 1 6 j.num. i.voL i.&Goud.in conf 5 j.nu- 
me.i5.&fccundumlaf ind.LLucius, hqccllcommu 
nis opinio, quar ex duobus probatur. 

Pnmo. Perfubibtutioncm pupillarc fucccditurpu 
pillo&in cius bonis, nonaurcm tcltaton.Lfcdli plu- 
Tcs.$.ad liibftitutos,frdevulg.& pup.crgofratervtrin 
^uec6iun6luspfi:rtur,autii.itaq-,.C.c6mu.dclucccin 
• Secund6.Teftator i n dubio vidctur fe voluiirc con- 
fbrmarccumdifporuionciuriscois, imoctiam Itatu- 
ti loqucniis ab i.itcllaro , Bar.in I. Kxrcdcs mci.$.cum 
ita.iiad TrcbcL in Liuriliurandi.$.fi liberi. tf.dcopcr. 
Iibcr.& in 1. vxorc.$.teltamcnto.ffdclcg. j.& facit tex. 
in l.quxro.$.intcr locatorcm.ff.loca & faciunt notata 
perPau.dcCaft.inLfi.Cde vctb.lignif. fcd iuscuma 
nc difponitquod frarrcs vtrinq; coniundti przfcran- 
lurfratribuscxvnobtcretantum, auth.dcmndlo, & 
in corporevndefuraitur.CadTcrtuL autli.in fucccC 
fionc,& auth.po(l firatrcs.C.dc lcgit.hacrcd. crgo & in 
pupillari ftiblbtuiionefratresvtrinq-, coniundii prz- 
feruntur fratribos cx vnolatcrc tantum . 

His raiionibus rcfp6<lctur, 9» licct per pupillarem 
pupillo fucccdatur,& in dubio tdlatorc prxfumatur 
voluiifcfccumdirpofitionciuris coisconformarc-.tii 
in pnpilUri fublVitutioncattcditur affcftio tdlatoris 
& non pupiUi, & prifumptioconrraria toUit fupradt'- 
•ftam prxfumprionem, nam vna prxfumprio alia tol- 
lit.I.diuus.fTdc rcftit.in intcg.qdafTcdtio tcftatoris & 
no pupilli attcndatur.probatur pcr notara pcr Bar.in 
l i.in 7.coLfFdc vulg.& pup.vbi xTiIt q» tadra pupilU- 
ris no habcat cfTcCtu contra fratrc pupilli, fiiie fit con 
lodhiscx vtroq; parctcfiuecxvnotm, pcr rationc de 
<]ua in Lcu acutilIimi.C.dc fidcicom. & ficconfidcra 
«juodBar.ibi vult, quodqri agitur dcintcrpretand* 
pupillari fubflonc, confidcratur affcilio & mes tcfla- 

f 'toris,n5aiitaffi:(5liopupiIIi.patct, f qadifpofitioLcii 
acuti (Timi, no habct locfi m trafucrfalibus, & pcr c6- 
fcqucnsinpupillorcfpcdufratriifuoru, proui not.u 
lacdc Rauen.Pct.Albe. Ang.& coiicrScribcntcs in L 
«encralitcr. $.cu aijt.C.deinftit.&fublHt.fub condit. 
ta<il.IraoU in L cx fi&o ifi quis rogatus.fT. ad TrcbcL 



& Sod.in Lcii auus. H'dccondir.&dcmon. na cii peri 
milliim fi t patri pupillo fubitituere,& fic poflit fublU 
nicrepf auosvelit, patrisipfiusfubllitucatis, &noii 
fili) pupilli aHc»aio conlidcranda dl . & iftud patct ad 
fcnlum,quia ffpcfubftituit pateraliquc.quc hlius ip- 
fc fi tcrtatus cflct in <jtatc adulta,n6 fucrat vocaturus. 
cuigitur tcftatorisafTcdio&non pupilliconfidcre» 
tur, fequiiur quod ocs filij ta prim.r , y lccundx vxo- 
ris paritcradmittiuitur.cu tcftatoriqiijlcalFcdhonc 
ad oqifilius habeat , &idco no pr^fumirur vcllcinf- 
qualiiateintcrfiliosinditcerc. Lcupater. f .euiclis. ftl 
dc lcg. i.cum vulg.& hxc alledio &pl'umptio tolli t il 
lam aliam prxfumptioncm, qucd tcftator vohierit fc 
conformarccum difpofitionciuris communii, &fic 
qiiod frater vtrinqueconiund>us pr.vfcratun nam cii 
tcftatoris affcdHo confideretur, & omncs filij parirer 
fint3patrcdilei^i,paritcr ctiam prxfumenduin dl 
ad h.rrcditatcm pupilli vocatosfiiiflc. 

Cum fuperior opinio nuUa rationcprobetur, cui 
commodcrcfpondcrinonpoflitridcoaifcra eftopi- 
nio fuperiori contraria, viddicct quod omncs nii) 
ram prim.T,quam fccund^vTcorisxqualitcrin lucpu 
pillariiubftitutioncadraittaiiiur, quam tencnt Arc. 
laf & Ripa in d.I.Lucius, Ripa, & Crot.in l.rc coniun 
^i.ff.dc lcg. j . BaLin conli.414.anin fubftitutionepu 
pillari, vol. 5 .& A ymon Crauc.i n confi.4 j .& hxc opi- 
nio, fecundum Rip, in ALrcconiundi vidctiir magij 
communis.quxprobatur. 

Primo pcr tcx. in Lq Iibcri$.$.h{C vcrba. fTde vulg. 
& pupiLfubll.induccndo hunc tcxtum in finc, in vcr- 
bisilIis,Partcsquoq; c^dcmad fubllitutojpcrtincnt, 
quas in ipfius patrisfamilias habucrunt hjrcdiiatc.ex 
quibus vcrbis coUigiturq» habetur conliderarioad 
affcdioncm rcftatoris,& non pupiUi. Fluictextui rc- 
(pondcrur,q) ibi conftabat cx Ipecialibus vcrbis.q» te- 
Itatorvolebatfubftitucrc f^m partcs fadlasin inltitu- 
tione , quia f'ubft6 facla crat pcr hxc verba , quilquis 
mihi hxrescrir.naibi citprcfsclubftituitpupilloiilos 
fa;redcs,quosfibiinftituerat,&ideointciligiturfub- 
Aituerepupilloproillis partibus, quib.cratinftituti 
atcftatorc: at nosloquinnirin futftituuoncbrcuilo- 
qua, qux fit vcrbis magisgcncralibus,pcrqux verba 
nonprxfumitur tdlator vcllc rccedcrciiurcc6i,ncc 
prxuimirur vcllcaufcrrc frttri vtrinq; coniuniflo,qd 
lafon confirinat cx dictis pcr Bar. in I. r.in prin.in vl- 
timachar. ft.eod,vbi vult quod licctpater fubftituen- 
doin fpedc pupiUariter poffit excludcrc matrcmi 
legitima filij, & fratrcs impuberes, lamcn lcx pcr 
fuam intcrprerationcm iftud nunquam fadt.quia 
tcftatorcxprcfse nonexcludit. Prxterea,fccundum U 
foncm, illud quod dicitur in d.$,hxc vcrba.procedir, 
uianon cftdiucrla ratio, curaliter voccnturhxrc- 
csinbonispuplili .quiminbonistcftatoris: fi»lia 
cafu nollro clt diucrfa ratio, quia vnus cft magis con- 
ianCtiispupillo.dccuius fuccdlioncagitur. 

Sccu tido probat u t. Di fpol i tio pl u ra rdpidcs deter 
minabilia.pariformitcr rcfpiccrc&dcicrminarcdc- 
bi.*t.<L l.ia liociurc fr.co. Icd reciproca fubft6 refpicit 
Niilgarc & pupillarem, crgo parifbrmiter rcrpicerc& 
dcterminarc dcbct: fcil cuiuuiflus ex vno latcrc rantu 
admittiturvna cum alijsin vulgari fubftituiione, ct- 
go fiitiUiter admitti dcbci tn pupillan' fiibfticutione. 
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Huic rarioni refjmndctur, quod maior proponrio 
non proce(iic,quando cx conieduhs apparct ac con- 
trorui mcrc tcilatoris, vt in dXn hoc iurc , & in d.Un 
tellamcnto,habctur,proutincarunollroconflarc dr 
prxlumptiue, quoniaro prarfumprio cA , quod tcda- 
lorvolucrit filiosad inuiccmfubilitutos admittico 
ordiue, quo fuillcntabintcllato fuccclluri per vulga 
^em, cr^o veniunt omncs xqualitcr & Hmultquia pa> 
tripcritlam fncccdjtur,cuictianiab intcflatonmul 
rucccilillcnt, fcd cx pupillari prarfcruntur vtrii^; c6- 
iun«%,qucmadmodum in fucccHionc fratris ab intc 
ftato dtbuiflcnt prj:fcrTi.cx iftaiE^itur prarfumptione 
ccflat aka prarfumptio, dc qua in d.Liam hoc iurc,pcr 
iiouta in l.diuu&.fl'dc in intcgr.rcftic. 

Exprxdi^Hsvidcs vtranquc opinionemdifparan- 
do dclcndt podc: cgo vcro no dilccdo a prima Qarto- 
li optnioncquain comprobo hac rationc. Pcr pupil- 
larc fucccdiair pupillo & ciu^ h^rcditati : <*V: hincdl 
quodinpupillari fubihcutionc vnumteilrn cftdua- 
rum canfaru, ideftduaru hanrediutu.$.igicur , Inflir. 
dcpiipil.fubftit.quomodo huicpupillo&ciushire- 
(iiuii lic facccdcdu pcr fracrcs, nu colbc cx incccionc 
teilacoi is, & peripuun nonc(ldifpo(irum:ergo quo 
fracrcs fucccdant, rcmanct in dif(>ontionc: iuriscom 
inuni5,arg.l.c6mo(hirmic.fr.dclib. & pollh.lcddc iu- 
lecoifratrcsvcrinquc coniundiprarfcruncur, auch. 
itaq-,. C.commun.dciucccll.crgo limiliccr pr.Tfcrun- 
turin lucpupillari fublbcutionc.Nccoblbtprxfura 
putciktcoris aHc^o crgafilios: quialiccrergaom- 
ncsfuos filios.Tqualc habcatatfcdioncrcfpcdhifux 
lu:rcdicacis, cii hic pralumpcio ccllat rcfpc^lu harrc- 
dicacis pupilli,quian6c(lpr9fumcndu ccflatorc fili js 
fuis &: h:acrib.vcrinq-, cuiuClispupilli pr^iudicarcvo 
luillc, & idco pra'lumcndu cll quod ccllator volucrit 
filios adinuiccm fubftitutos admicti eoordinc, quo 
fuiflcntabintcdato liiccclluri.cum dicacur ccdatorc 
voluillclcconforinarccudilpolitioneiuris cois, Bar. 
in l.h.Trcdcs mci.fcij ica.fl[ad Trcb. &in l.vc iuriliura 
<li.$.(i hbcri. ff.dcofcT. libcr. Ec hinccit quod Pau.dc 
Calt.in l.fin.C.dc vt-rb.lignifi.dicic, quod liquis rchn 
quac fracribus fuis, & habcat fratrcs vtrinq; coiudus 
& ahos cx vno laccrc cm, quod ad mittunc foli fracrcs, 
vcrinq^coniunclipcr pnus, 6>:illis non cxcantibus « 
alijes vnolateretm, quiapra:fumimr,quod cii difpo 
(icionciuris coisvoluericccllatorlccofornure. Ncc 
oblbt dod>rina Datcuhin d.l.i.col.y.quia rndccur 
r Conliderando, tquod pacer pocdl: pcr fubllicucio- 
nem ptipill.ircin quolcunq; vcnicntcs xh intcllato ip- 
C\ pupillopriiurccius hxrcdicace.&fracrcsipnuspu 
pi[lixPapinianu$.$.fcd ncc impuberis. tCdc inofH. tc 
ftam.&cll patcr, dc ccltim.in 6. Vndccum in vltima 
voluncarc in primis inlpiciamr volunus dcfundi. 
i4;ondicionibuspriroumlocii.dIdecondi. &dcmon. 
idcoaliquandoagimus dccxcludendo iplas pcrlbnas 
pcr uciram pupillarcm , & cuncli porcll apprcrcdc 
fncnte teilatoris fubllitucntis, quo<I volueric,mc- 
di.iccip(afub(litutionc, matrcm, fracrcm pupilli, \tI 
aliam pcrionam cxcludcrc, acccnditur volimtas & in- 
tcncio pacris (ubflicucntis, & non pupiHi cui fic ItibAi 
tucio.&hoccafupruccdicdodrinaBarro. ind.l.z. in 
prin. in vcriitcrtio probari poccft, quamlo orcx funt 
inimicicu: inccr vxorem 6i ccilacorem , Sc procedic et 



quod dicitGuil.de Cun.inl.precibus.C.dcitnpttfc.4t. 
ali)s(ubllit.dnmvult,quodiliaopiniOi quod taciu 
pupillaris fubibcutio fachiab auoncpoti nonexclu- 
dic pacrcm pupilli : c(I vera, nifi patcr pupiUi fuillcc i 
p.atrc (\io rcclainancccxlixrcdatus. 

Ali quando vero agimus dc di^is & (imilibus pcr- 
fonisnocxcludcndis, qiiiadii^t^ conicciur^ nonob- 
ftanr.pcrquas vcrifimilitcr p.itcrpupiHi volueritpa- 
trcni vcl matrc cxcludere , tunc lucccdit quod in du- 
biocxtacita pupillarino ccnfctur cxclulaillapcrfo- 
na,quatc(laiornoncxclulilIctatcentarationc l.cura 
acutillimi. C dcfidcico.&ita loquicur liart.ind.La. 
C0L7.& lic ad conlidcradum, an per canram pupilb- 
rcm cxclu la fticnc maccr, vd cciam fr accr, conildcra- 
tur mcns fubllicuencis. 

Aliquando dcmum agimus dc perfonis fubftimcis 
vocandis cx pupill.-iri fu|||btutiunc , vc cl\ in calu no. 
Hro, & mnc conlidcraturproximicas & .ifTccbo rcfpc 
Ctu pcrlon.T pupilli , cui fic (ublbtucio , & an acquira- 
tur n^rcditas & dc cius manii capiamr: vnde licut ma 
tcr no cxcludicur.qiiia pupillo fucccdit,ita etia & auia 
matrc no exiltcntc, vc notac Bar. in d.Lx. m vcrL vltc- 
nusqiixro,an tacirapupillaris c-xchidac auiam.Vndc, 
pcrfona pupilli cftin coniidcracionc cxcaula proxi- 
mitatis & a(?cclionis pracfumpca: in pupiUo. . 

8 Supradidatcoclulio proccdic in pupillari fubftita 
cionc fub rcciproca conccnu , & in hoc cafu OoCllo-. 
quticun ac fcais eftin pupilLui cxprdla vcrbis (pccia- 
libus,nam tuncclarum cll, quod omncsadnuctiicur, 
VI tradic Ripa in Lrcconiuntli, num.i i /./Tdc Icg. j . 

1 I^cciproca hoc modo conccpta, ror inmcem fubliUuOtan 

conmeit pdekomtmffariam . cnm Juis dedarationim 
i«r, w". f .6.7.8. il.dr 1 2. 

2 Interprefatio Liam hociure. ff.dt vulg.& pnpiLfubfl, 

3 C.fi patcryde tefla.in 6.nan babet locum m fiibHitutio- 

ne fa3a per verba communia. 

4 ImcUi£iMS adLfui plures.fl.de vulg. 

9 Skbflituliobreuitocjua pcr patrtm in codidiris duohus 

impubcrib.filijs in potcflate exiflentibusfaQa,an con 

ttneat diredas fubflitutionef. 
1 o Subfliiutiofideicomniffaria , quA in retiproca continC' 

tur^an pubertate finiatur. 
1 3 Subflitutio reciproce faUa ptr htc verba , vulgariter , 

f upi lariter ,& perfidcicommiffum ,anad hoc vt 

fucccdipo(flt,fit ntcefft. quddomnes toncurrant, 
Ij^^nflanteifla rccipraca furmaper hac verba, inuicf 

fubflituo^ vulgariter,pupiUar'ucr,& per pdeicomif. 

fum,fideic6miffofljtim locus fit Pofl adita bxreditt 

tem^anpofi mortem primi morieniis cx fub(l.tut'ts. 
15 .Anfit in eleflione fubflituti vtnireper quam fubfli- 

tutiontm voluerit,fl fit faHa fubflitutio reciproca 

fer ilk vtrba, inuicem fubfiituo,vulg<iriter,fup'dU 

riter, & per fideicommiffum. 

C A P. X. 

Ono qu.rrimr,t An rcdproca hoc modo 
cocepta, vos inuicc fublHruo.contincac 
fidcicotnraiilariam fubftiruaoncm? la 
hac qoncdu? func principalcs Dodorii 
opiiuoncs: Qiiariipriina cftncgatma, 
quam ccncntBar.Salyc.Pau. dc Caft. Alc£.& .ihj coni- 

munitct 
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^nnirer inl.». CHc impub. fubltir. Sc in d.Lia 
■liociurc.nart. Alex.&Ripainci.t.Ludus. Bar.&Pau. 
-dcCallroinLqiii plurcs.rfide vulg.&piipil. fubihrur. 
ftin <i.l.in tcftanicntoA'ibi ctiam B.il(i S.ilyc.Dcc.& 
altj communiter.Polirin tnd. iubfHcin matena re- 
ciprrce, in ^.q.tjuinri quxliti, Fcrn.m. Vafq.in trad. 
dc rucccffionum progrclli», lib.i.f. i «j.nu. i^.Aicx.in 
conrio8.nu.x,vol.6. Soci.inconli.6.vol.}.Dec.inc6 
"fil.t o j.col- i.in conli. 1 9 1 xol ).vetC 8t idcm.& in co 
iil. } 1 8.col.i.vcr(.vi(dclicctGozarl.incon(i.8o.coI.j. 
& lafin conl! i ; 4.col.pcn.vol,|.& h.TC cft communis 
&rcccpta Scribcntiumlentcnfia, vtantcdidi DoCto 
Tcs aftirmaiW, <]uar condulio cx pluribus probarur. 

Prim^pcr tcx.in d.l.i.im hoc iurc,in vcrl.in nil^*- 
Tcm tanpammo(io cafum hcki vidcri. Huic tcxtui rc- 
ipondctiTT.qaod diclio lila taxatiua, tanfiimodo,non 
«cludirlimilcscafiK, j^l.m l.obcs.C.dcpr.Td.minor. 
icd cxdudit alia.sdfrcc>as fublhtu tioncs otnnib. non 
conurnicnrcs, noaut (idcicomillariam e^cdudir.quz 
oiTinib.conucnit. quod apcrtiflimcaccirationcronis 
■verificatur. rario illius tcxtus c(t , quarc ibi pupillaris 
nocotinctur.quiaincogruucft, quod in vnofiuplar, 
■in altcro vero vna .^dlit uiblld.cu pupiilaris ambobus 
concnire non poflTir, & lic impariras cft caula , quare 
lubftoillain vulgarc tantumo<io afnmfidA vidca- 
tur. fcd Ivcc rario cclTat in fi<ieic6mi(Taria fu bftonc, cj 
iraparitcr coucnit pubcri.licut impubcri:ergo illa ra 
xatiua ian^a rarionedecidcdinonpotcftcxctudcre 
nifi diredis , & no fidcicommilT.irias fubftitutioncs. 
Hocctiam mod<> cuiiaiur tcxrus in l.a . C. dcimpub. 
Sc alijs fubftit/&e]c rationeillius rextuselicitunquod 
tantum textns coniidcrauitcxclulioncmdircd^aruni 
fuhftitutionii , cilm loq iatur dc vulgari & pupillari 
fubftitutione,&(icdc(itredhs fubftituiionibus non 
aurcm dclidcicommiftari|s.ita etiam cuiuturtex. 
in l.in teftamcnto.Cdemilit.tcftanicn. 

Licctdiiflis lcgibus in (iifputando fupradit^j riillo 3 
dari poHir^ttfi re vcra mihi no (atisfadr, & crcdo re- 
(ponlioncm cfleconrra racntcdi^arum icgii , & hoc 
vcrii cfTlrapcrtiflimeticmonftratur tcx.in d.Liain hoc 
iure,didr,lubftitutioneiilam in vulgarcm tantiimo- 
do cafum facS^am ndcri : crgo noncftfachtincafum 
pupiliaris & fidcictimiflirif fubftiturionis. Compro- 
Danir hoc cx ratione tcxtus, dii dicit,quod incogruii 
vidcbatur,(}» in vno diijdex, in altcrovero vnaadcllct 
rubftitutio.li ergocomprchcderctur fideicr5millari.i, 
dixiflct texrus , qtiod in vno cHcr tripicx fubfto , fcili- 
cct ^ulgaris, pupi)laris,& fidcicommillaria, in altcro 
vcro duplcx.fvulgiris & fidcicomillaria. cu crgodi- 
cat,(]> in vnocllctduplcx.inahcro vcro vna.fcquirur 4 
qnod liib rcci^ca ndcoprehcndirurfidcicomillaria, 
A:idcm in d.l. i.C.cod.probatur.Verbxn.tcxnis funt 
ifta, Qnibusin vnum cafumduntaxat lubftitui por. 
tnodo lic.Si rccipruca fideicomillariacontincrer, rcx 
tus nondiccrcr, quod in vnucrafumdunraxat fubfti- 
tuipoirct.cti fiibftituttiscllctin fidcic6millaria,&lic 
in duobiis calib. & licct vcrba ilia ad pupiliarc liibfti- 
tutione refcrantur, cii pcrfonis imparibus reciproca 
ibi fada fuerir,& lic pupilUrc cotincre non pot: non 
tti per hocilla fubftitutio in vnii dutax;tt cafum /ada 
diccretur, (ic cc fideicumillariam cotinerct . & tcxtus 
md.Lin tdld,id5probat,dii dicit, <juod li brcuiloqu* 



fiat ii paganoperfonisimparib. dctwtficri in cii folij 
cafum.qui vrriq; coaenir, &glo(la & Doc^orcs intclli 
gunt (cilicctin vulgarc, crgo nonin fidric6millari.i: 
namcfi iovniatur in numcro (ingulari& limitatiiii 
invnHmfblumcafum, cftde mcntcilliuitcxtus, qd 
fola vulgaris , & non ct fidcicommi!l.iria cotineatur. 

ScCHiidomoucnrur, argucndoa(ijHicicnti}7artiii 
eiramcratione. Rcciproca (iibftononpotconritiere 
fii^cicomillaria poft mortc fub coditione. &rario eft, 
quia pcciproca ifta fubfto no cft fiicb p vcrba habcn- 
iiatra(ftu in futurti: ergodichi verba nonpofliintex- 
tcndiad fiddcomiflana paftmortefitbc(jndirionc, 
■ciitcquiraf tratttomin futurtl . non pot ct cofirincrc 
fidocomillari.ipurc&incontinc(ifad.i: &rarioeft, 
qiiiaautifta(ubrtofitplurib;is.Tqualitcrinftinitis,& 
Yuncfitieicommidariacftinutilis, (i vcrtSfitpluribus 
ina-qHahfcrinftitutis,&nincncq-, ctfidcicomiirana 
contincrc potcft.& ratiocft.tum quia tcftator fruftri 
toria feciller inftirurioncm , con tra L(i quando. ft. dc 
lega.j.tumcriam qniapliis dilcclusclTct fubftitutus, 
qiam Inftitutus (juckI in dul>io non cftdiccndii.I.PH- 
l»lius.&ibi Bar.ff.de condir.&dcmo.iftrat. 

HuicargHincnto rc![>ondct«r,quod lic^tvcrba ha 
bcrc non vidcantur tradtum in futurii , tri vcrborum 
feniiispotcrt in futurum porrigi: quodpatei,quia ro- 
dprocafubftituriocontinetpupillatcm ,quThabcre 
dicitur traChi in futurum,& virravcrborum fcnfum, 
vcrba non repugnant, quotl dcviiicirur hocmodo, <fi 
ccndo:Vosi:uiicemfubftituo.di(ffcivcrl\ipofIuntin- 
telligi pcrvulgarcm,pcrpiipillarem, &perfidcicoin 
millariaiTi, & nihil eft quod rcpiignct, & lic hoc argu 
mcntum dcficit in primo mrmbro. 

Tertio&vltim^ mouentur. Subftitnrioindnbio 
fcmperdirefta intcrprcrari dcbct. c.li patcr, dc rcftaA 
men.in 6. ergo rcciproca fubftiturio non conriiict fi- 
dcicommillariam fubftiturioncm, qu.Tcftobliqua4 
C^terum&hnicrationi re(]K>dctur,ttnmquiad.c.lI 
patcr, nonhabetlocuminverbiscomonibus, vrtra- 
ditRipaind.LCcnturio.&vcrbum fubftituo.didtar 
commune. i.gencralitcr. §. cum autcm. Cdc inftit,& 
fubftit. crgocum rcciproca fiatpcr verbii, lubftituo, 
in ealocum no habct regula. dcd patcr . tum etiam 
quiapcrincfubftiturioncm tcftator fqualitatem& 
vtilitaicm fubftituronimconfiderar: eigohfcfubfti 
tutio conrinct etiam fidcicommilTiiriamcum &illa 
vriliyfit fubftitutis,&.rqualitatcm contincat. 

Sccund.i cft opiiiio (upcriori contraria, qua fequiE 
lafin d.LLucius, nii.ijj.q^ cxduob. potiflimii moueC 
Primo p tcx.in l.q nlurcs, in vcrbo,in ocm cauiam. 
ffeo. tHuictcxtui rclpondcas, q» diidicit, in omncm 
caufam inuiccm fubftiniti vidcbuntur, intcliigitur 
inquacunquecaufavnus fuam portionein amiicrir, 
&licdirta vcrba profcruntur rcfpcclu fucccifionis. 
naibi h^rcditasinonuilis eratadita.vnuseratdeflin 
ftus,& altcr partein lu.i hircditatis rcpudiauit:dubi- 
tabaturti; ibi , an pars rcpudiantis pcrucnircdcbcret 
folii ad Kipcrrtitcs inuicc fubftifutos,an ad iplos & ad 
filios dcfunifri , qui defun(llus crat (imiliter cii fupcr- 
ftiub.inuicc fubllitutus? tcxtu i rcfolucndo dubiu co 
dudit totS partc repudiatis ad fuperftites (petlare. & 
rat io cft, quonia inuiccm in omncm caufam, finguH 
fubllituti vidcbuntur, & (Icfiuc quishcres/it &in 
M m i pupiUari 
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upillarixratc dcccdat, (luchxrcditatcmrcpudicr, 
ublHiuti luni.qui inuiccm ruccaicrcdcbcnt in on> 
ncm caulam. £i;non hlij & hxrcdcs dcfuntflLEc hinc 
c(l^<continuando lcnlumtcxtusdicitinlinc: vbi.n. 
quis li^rcdcs inli jcuic,& ira fcribic , cosq; inuicc fub- 
fticuo,i) fubdituci vidcbuntur,qui h.Trcdcscxcircrur, 
& fic dida vcrba,in otnnc caulain , proiaca fucrut rc- 
fpcchi lucccnlonis lubftitutorum aA cxduiioncm fi- 
lioruin dcfundi,volcsinducrc,quod in ocm caulam 
inquafucccdi dcbcc virtucc rcciprocx foli hxredcs 
inllicuci fupciibccs &inuiccm lubllituci lucccdere 
dcbcnc, ficnon fucrunt probca addcmonihandLi q> 
illa reCiproca iubllicutio ctiam Bdcicomminariara 
lubltitutioncm concincac, cum non fic illc vcrboruin 
j.cnlus,vt ex fupradiciis patct. 

Sccundo & vhi mo mouctur. Qnod fub rcdproca 
contincatur fidcicommillaria, couciiic vcrbis & pcr- 
(onis;crgo rcciproca ca coiincrc dct.probacur maior: 
Conucnit pcrionis , quia iia conuenit matorib. ficuc 
minoribubricafiiio cmancipato.iicuc filioin potcfta- 
tccxiftcniJ.Conucnitvcrbis,quia vcrbum.lubftiiuo, 
cft vcrbti c6c,quod cciam fidcicomillarialublHtutio- 
nccontincclgcncraliccr.$.ciiaut. C.dcinliic.&fubft. 
Huic lationi rndctur.quod lijct vcrbu , lubfticuo, lit 
cdc,& cralii pollitadfidcicomiirariam fubftitutionc: 
tn lui natura .xdaptatur lolu ad vulgarc, vc nocac Uarr. 
in LGalhis.Si.quidamccrca.cul.j.vcrl.quanus mudiis. 
fi!dclib.&Pofth. vbi inquic quod li inftituto fiUo te. 
ftator fimpliciccr dicac , Titium lubfti cuo, vidccur /a- 
(Xa lo\u vulgaris lubllicucio,& non fidcicommillaria. 
&raiioeft,quiacuiiprincipio infticucio pollic ficri 
ranquii dircda,non omiquacur, vt nocatur in Lvcrbis 
duihb.ftldc vulg. & pup. na fubftoin dubio incc-rptaE 
9> fii dircdia & no fidcicomillaria. cfi pf,dc cclLin 6. 

Exprxdiifhs vidcsprimam opinioncm vcriiriina 
circ,& cura ca cgo pcrcranfco. 

Hxc condulio dccbraturprimo non proccdcrc, 
quandotcumrcciprocaiuniiacftcompendiofa: na 
luncpoftaditam hxrcdicatcm ipfa brcuiloquafub- 
ftiiucio tranlic in fidoicumillaria, Dod.in d.LLucius, 
& in d.l. i.BaLcon l. 5 j.voL j . Ang. in conl. i 5 1 .col. 1. 
vcrljdhocdiccndO moucor.Alccinconf 1 10.V0L7. 
Soci.in conf X5)o.& in conf tf.voL i .Dccin conf } 1 8. 
PariCin confi.8 1. vol.i.& in conll 4 1 . cod.voLlal.in 
coU.i i4.vol.).&Rolandasi Vallcinc6fi.i;. nu.icj, 
cum iL-qucn. voL). & ratio cft , quia quandu tubftitu- 
tiobrcuiloqua cftfadacumcompciulio vcrborum, 
non untuni cll rcciproca, fcd cciain coinpcndiofa , 
vcl rcciptoca habcns naruram rcdprocx & compcn- 
diofx,& fic non cll llmplcx, Icd conccpca vcrbis,qui- 
bus fi t compcndio(a,& idco tanquam raixta dcbct fa 
pcrc naturam fuorum fimplicium. $. &:quia, Auch, 
dc nupt. & h xc coclufio procctiic non lolum quandu 
in rcdproca {iibllinicioncappofitaclIecdidiu,qiun. 
docunquc: fcd ctiam quando etlctalia didio, qui 
dcfumarura iradum tcmporislignificat, nam tunc 
ctiam fidcicominillariamcontinct, vl tradit Rolan- 
dusaVallcinconli.zj.nu.i j. voL). 
f Sccundo dcclaracur non procedcrc,tquando in tc- 
ftamcnioappofiuellctclaufulacodicillaris: namilU 
opcraiiir.quod reciproca limplicitcrconccpta conti- 
pcat fidcicommiilanam. ica tcnuc Fulg. Pau.tlc Cal^ 



&Corne. inl.li fratcr. C.<lcfidcicomiiji(L Lancclloc 
Galuula in LCcDtuno, coL f j. in vcriic. Icd aducrte, 
quia. ff.dc vulj;.& pupilL Curt. iun.in <i.l.prccibus, & 
jncoali.i jp.Soci. inconli.tf.in j.voL &hcccftcoin,- 
munisupinio, vt atu-llaiur Mana. Sixi.iun. in conll. 
1 66. voL i qux probitur cu pcr d.l.li fratcr , rum pcr 
l.Scxuola ff ad Trcbcl.tu m et iain pcr ilhid , quod di- 
xic Bald.in l.vcrbisciuilibus. A'.de vulg & pnpiLvbi vo 
luic , qiiod licci fubllicutiu fa«i'ta pcr vcrbadirc<Aa nd 
trahaciirad fidcic6iniiliim , iiumo cxpirctadueniere 
pubcriatc: laincn illud non proccdit , quando in cc- 
ibmcio i-ft appofita claulula cudicilLris . & dicit An- 
gclusibi, quudiftud iuic nuuuindidium Baldi.qtiod 
cciamfcquiuir&CM.Iamac loan.dclmula ibi. 

Hxcdcclaraciuhnedirticulcaccproccdit, quando 
claululacodicillacis apponiturjjcr vcrbafuturi tcra- 
pohs.puia fi no valcbii , &c.& lic pcr vcrba habcncia 
traclum fuccciriaum , q-j^ vcrba nun lunt rcftridA 
adaliquod ccinpu$,&inciudiintcafum, qn novaic- 
bicampliuspupiIUris,q cxpiraC; ' -.iducnic- 

tc. vndc colidcrandum cll, quud i 1 tio pocdl 

valcrc vt vulgaris , qiiia non cftadita lixrcdicas, valc- 
bit vtvulgans, ficftadita.&fic cxpirauit vulgaris. 
Lpoft aditam.C dc impub.&alijsfubft.valcbic vi pu- 
pillaris. fi autem pubcrtatc cxpirauit pupiilaris , tunc 
valcbit vt fidcicomillaria . & hic cft intcllcdtus iftoru 
vcrborum, qu^ hoc important dc proprietatc fcrmo 
nis:vndcnon cftabeisrcccdcndum.Lnonaliicr.fr.de 
lcg. ) . & pro ifta opinionc faat icxtus , iuni^glolla, 
infmalculo, Inftic.de piipiLfubftir. 
7 Scdan idcm proccdat, tquandoclaufulacodicil- 
laris cft limplicicerappofica pcr vcrba prxfcntis icm- 
poris.»Ripa in d.LLucius,dicicquod non, & ita procc 
dercaicupinioncm Deci)inl.p|:ccibus,num.i S.C.de 
impub.&alijs liibftichocidciil ponic in cffcdu Anco 
niu^i flubcus, licctdc Ripamcntionc non faciat , iti 
LGallu$.f.quid.im rcdc S.coLin fi.cij fcq.fl;dclib.& 
pulth. quos rcfcri fcquiiur Maria. Soci. iun. in confi. 
j 66. vol. 1. Ei racio cft, quia ncc in rcciptoca, ncc in 
ciaufiilacodiciltari rcpcriutur vcrba lubcntia trat^u 
futuri tcmjioris^na rcciproca non concinct fideicom 
millaria.&claufulaeodicillaris id noopcratur, cu lit 
prxrcr ccftatoris volunracc, & lolu crahat & dcuoluat 
caufam tcftati ad ciulam inccllaci , no mucaca fbrma. 
Vndc vbi dcfidt voluntas tclbtoris, cUufuIacodiciU 
iaris nihilopcrarur.&propccrcUufulicodicillarcm 
no pot plus ("ubftitucus cofcc^ui cx intcftato qua cofc- 
qucr ct ur cx tcfto, BaLi n con 1. 1 7 o. quidam NicoUus, 
coLfi.vuL j.&propicrcacu tcftator nucogitaucritdc 
fidcicuinillb , & vigorc tcftamcti fubllicucus cx caula 
fidciconiifti non pullcc li^rcditatcconfcqui.fcquitur 
q> virtu tccUuful.r codicilUris fubftitutus non poc co 
lcqui fidciconuffiim.cu non coprchcndatur dc volun 
tacc ceftatoris. qdcofirmacucquiadii df, fi non valet 
tcftatordifpofuit iurc rcdamcnti, valcaciuic codi- 
cillorii.hcK liabct ronc ail illud,qd rcliator difpofuit, 
vtcolcrucf. fi crgodifpoficio tcftatoris inbrcuiloqua 
n<") indudii fidcicomillaria, vcrba caufulx no polfunt 
ad fidcicomidari.a adaptari, quia ralis claufuU tcndit 
ad confirmandii.quodfuitfadum, non adaroplua- 
du, vt coprehcdai illud, dc quo tcftator no cogica-iir: 
clauiuUcodiCilUns accclloria fuluin adicdt 

nro 
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De Subflitutioni 

proconfirmadonc&cxcciuioncdifpofitorum. crgo 
nondcbct.impltarc,fcd iulum confirmare, clcm.j. 
infinc.dcprjrbcn. 

Hxcconclurto, an vcra Cit, vidcas dicta pcr mc in 
jnarcriacompcnciiofr {tibllitutionis, m9.capitulo, 
fub num. i o. m vcrlic.lccundus cafus e(i , & num. i j. 

TcrtiidccUratur non proccdcrc, f quando rcci- 
pcoca Fada c(l in codicillis: nam tunc coimcbit fidci- 
commillarias, cum dircdas (ublliiutioncs contincrc 
non pol}it,Kipa in d.l.Lucius, iub num.45. Fcrnand. 
Vafq.in trad.dc luccdl.progrcClib.i.S. 1 9. num. 1 6. 
Si 17. Corn.in conf^^. num.i.in j.vol. Curt.inn.in 
con('i 1 4.num. I o.in conf 1 1 f.num.8.&inconf70. 

I Ii'CConchilIo proccdir, qn fumus in cafu , in quo 
rubllituiiorcciproca incodicillis fadta dircdaslub- 
ftituiioncscontincre nonpoicH, &ita loc]uiturtcx. 
in I..Sc\'UoIa.rtiad TrcbcLlccus vcro cft, qfi rcdproca 
incodialUs fadadircclasfubditutioncs corincrcpo- 
tc(l,vc li (latutu vcl confuctudo hocpcrmittcrct,tunc 
dirc<la$&non fidcicommiHarias fubftitutioncs con 
tincbit, Bal.inl.dcquibus. ({Aicll.&Guil.Bcncdic.ia 
C.Rainutiu5,in vcrbo,liab(q-,iibc.morcrc. in matcria 
brcuiloqu; (ab(l6nis,fub nu. 1 7.in fi. cxrra dc tcftam. 
. Ethincinfcrrur, tq> fiduobus^mpubenbus filijs 
in potcftatccxidcntibus patcr fubilituat brcuiloquc 
in codicillis, in tali fubdif utionccontincbuntur dirc- 
^lr fublbtut]oncs.ita tcncnt Guil. Bcncd. in pr^citato 
loco,num.i 8.&Iaf in d.LLucius,num.i i.& moucn 
turifb', quia ficuc milcs pot in codicillis dircAo fubdi 
tucre. Lmilitiscodicillis. fifidcmilic.tcdam.itapatcc 
intcrlibcros potdtdiretfloincodicillis fubditucrc, 
Bart. notabili tcr in d.Lmilicis codicillis , vbi aic ira Co 
obcinuidccorraomncsaduocacos. quam Barcolide- 
ciHoncm (cquuncur Arccin l.cohxrcdi.$.cum filiaC 
dc \'ulg.& pupiL & in auth.iioc intcr libcros. C.dc te- 
ftam. Rapruf ulg.in Lhac confultidima.fJl quis autc. 
C.dctcftam.Pau.dcCa^Linauth.quod linc. C.dctc- 
ilam. Fulg.Paa.dc Caftro , Alex. & Francif.dc Aret.in 
<1.auth.iiocinccrUbcros, &in$.(i quisaucc.&ibi laf. 
Iiancdpinioncm inpundlo iurisdcfcndi podcarbi- 
iracur . Raph. Cuma.poft Bar.in 1. 1. ff.dc iniudo,ru- 
pco,& irrito tcdam. GuiiicLBcncd.in pra-citato loco, 
AIcx.inconf 146. nu.io.voLi. &Boer.indcci(^Z4i. 
& hxcopinio fccundum Fuig. in d.$.(iquis autcm,vi- 
<lcturvcrior,&raagisfubllcntabilis, quam tcnccccia 
Pau.dc Ca(l.in coni!^ j . in fi.vol. j. Vnde cum pater di 
xcClo in codicillis (iiblii tucrc potljc, pnr (u mcdum c(i 
patrcm voluillc dircifio (ub(licuerc,cum ex co quia fc 
cicbrcuiloquam, quorconcincrenon poccd nili dire- 
^asfubftitutioncs, &nunqiiam continct fidcicora- 
millarias, nili adijcicrctur compcndioia, & nilific- 
rer, vt (lipra: ttim ctiam quia in dubio ccnfctur fcdlle 
^rcdas, fi vcrl)a patiuntur.di pater , dcceftam.in 6. 

Hxcillatio c(l pcriculola, nam contra opinioncm 
Cartoli in d.Lmilitis codicillis , tcncnc Bal.& Salyc. in 
Lfilij. CfainiLcrcili loan.dclmola inLi. (f.dciniufto 
tcflam.&ibi Ang. Lud.Rom.in conf 179. (ub nu. 1 1. 
ii) vcrl'primo.vbi dicic communcmopinioncm,&ab 
ca non cllc in iudicijs rcccdcndum . laf in Lomnimo- 
d<i,niim.9. C.dcinoii.tcflam. Bcrcr.inconf^o. vol.j. 
innou. Odufr.d.in auch.nouiirima. C. dcinoftictc- 
jOtam. Ang.& D J. in Lhac confultinima. $.cximpcrfb- 
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€to. Cde tcftam. Ang. in I. miiitis . C.de milit.ccftaril. 
Bal. i n L i n ft i.fTdc condi c.i n ft i r.Corn. i n con (.514. fub 
num. I .vol. j.& in d.$.cx impcrfc<fto.& rernand.Valq. 
in crad.dcfuccclLcrcat. iib. j .$.1 j.num.7. vbi in fine 
bancopinionem dicic communiorcm& vcriorcm, 
vbi pluribus mcdijs hanc opinioncm probac , &cum 
ilta cgo pcrcranlco.& idco concludas quod calis reci- 
procalubftitutio filijs impul>cnbus facbcontinctfi» 
<lcicoinmiftaria5 fubftiruiioncs &nondireifibas. 
I o Scd dubitatur, f an fiilcicnmmillaria (it pcrpcrua» 
an ptibcrtaic finiatur ? pro rciolutionc huius qu^liii, 
acctiam prodcclarationcmatcri7pr;fcntis,cres(unt 
<on lidcrandi cafus . • 

Primus cft, quandoin codiciilis pupillaris fubfti- 
tutio fpccificc & formalircr fadla fuic . & in hoc cafu, 
cumpupillarisiurcdirccto valcrc non poflic.in fidci- 
commillariam conucrti tur , qua.- fidcicomillaha pu- 
berote finitur, non fccusquam finiictur, (i iurepu- 
pilUris dircclf valcrcr, arg.l.fl fundum pcr fidcicom- 
milium . $. (icuri, cum Ic. (cq. &l.qtiod fidcicomtnif- 
fum. fTdclcg. j. vbi quando fidcicoinmiflum qu.i(i in 
lcKum pDpillaris fubftitutionis fucccdic, finitur pu- 
bcrtare, non fccus,Quim fpfapupillarisfubftitutio: 
nam iicut quoad bona ciianclccrct pupillaris, li vale- 
rct iure diredlo, ica (i non valcc, quia facla in codicil- 
lis, fideicommilIum,in quod conuercicur, cuane- 
fcicin omnibus, quia (nbftirucio tcmporc limitata 
vltra illud no cxcendicur.Lli quis ica.ft.dc vulg.& pup. 

Sccundus cafus cft,quando non fuicfac>a mcrcpu 
pillaris fubfticucio, nccrcftridla.idaliquod trmpus, 
ied (ada fiiit compcndiofa fubftitutio,vtquandocun 
<)ucfiliusmeusdecdlerit, talem fubftituo.&inhoc 
cafu Pau.de Caft.ind.$.ficut,infine,dicir,quodncf- 
ict fadla in tcftamcto valcrcc iurc pupillaris infra pu- 
piiiaremxcatcm,(ipoft,iurcfidcicommi(Ii, in primi 
vcnircncomniabona, in (ccunda,iliapatris tantum, 
iuxtanorataini.Centurio. fticod. (cd quiafadaAiic 
in codicilhs , idco no potclt valerc iurc dircdo cciara 
in pupiliari (tacc,fcd lurc fiddcommi{n:& idco l\ pa 
pillus infra pupillarcm ^carcmdccedat in diclo fidci- 
commillb vcnircnt omnia bona,vt probarur in LSc^ 
uobuftiad TrcbcLlcd (i poft, non vcnirenc bona pupil 
li, ncc lcgitimacius, cum proptcr pubcrratcm quoad 
illabonaHdcicomillum cxnnguatur.d.l.qd fidcicoin 
milliim.(cd vcnirct bona,qua: habuitapacrc.&idcm 
tenccAng.de Pcriglis in d.$.licuti. & ratio eft, quia in 
bonispatcrnis fidcicommillaria fubllitutio filioim- 
pubcri fada durat ctiain poftpubcrcaccm.l.prccibus. 
Cdc impub. & ali js fubftir. quod fccus in bonis pro- 
prijs, acctiam in Icgitima , quia pnpillus non poccft 
grauariapatrc pcr fidcicomillum in Iranis proprijs 
ptipillt.I.cx tribus, vbiglo(.&Uo(£tores.Cdeinoftic. 
tcltam. &dclcgitimaomnconus rcijcitur.Lquonia 
in prioribus.Cdcinolhc.tcftam. & fidcicommiltum 
eft onus&grauamcn.l.coh.rrcdi.$. cu fili.T. fF.devulg. 
& pupil. & aducrtc q> lictt poft pupillarcm .Tratcm di 
catur onus fidcicommillaria fubltitutio, tamcn intra 
pupilUrcm f carcmdicitur (auorpupilli:namcuin fa 
uor (it pupilli habcrc fucccllbrcm pupillarcm (ublH- 
ftituium apacre dilcclum, icaqiioquc fauorpupilli 
cllcincclligicur, vccundcm habcac lucccllorc excau- 
Ql fidcicomiui(n,cum mdius lic iijcccdorcm hab^rc, 

quim 
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quam cx inrcgro ta optimo facccilbrc carcre, fpcm- 
que vniucrfx ivtrcdiiatis lcgitimi<i non itaprobis pa- 
ratam dlc . 

Tcrtius cafus cft quando in condicillis redproca 
iiibflitutio fa^a fuit» qux nu hdcicommii7ariam,fcd 
tantum dircdas fubilitutioncs continci: Scm iiocca- 
fu dicas,c]ucd fi pupilluscR iia:rcs,quod tunccum pu 
pillaris in vim Bdcicommidj fublhncarur, pubcrtatc 
vti pupillaris cxtinguitur, arg.d.i.quoii BdL-icummif' 
fum.fi vcr6 non eli iixrcs: & cam non vuir,%cl non po 
tcAadirc,& ix fumus in calu vulgaiis fubllitutionis: 
&tunccum vuiizjris conucrtatur in Hdcicommilla- 
riam,vtw^'uls;aris pubcrtatc non cxtinguitur.itadico- 
(ium cd, quoi! no cxringuatur fidcicomniilIaria,qux 
fubiogatafuit inlocum vulgaris:nam fubrogatura 
fapit naturamcius, in cuius locum fubrogatur. Lii 
cum ^i.qiii tniuriarum. ff.ii quis caut. 

1 1 Qtiai to dcclaraiur non proccdcrc, f qiudo « ali- 
quibus vcrbis prxccdcniibus vcl lcquctibus pollirt ap 
parcrcdccontraria mcnictcftatoris;na tunc rccipro- 
ca c )niinct fidcicommilIariam,arg.i.li lcruus pluriii . 
$.fi.tt!dclcg.j,cum fimil.tradit Caprain C0nf7.c0l.fi. 
quem rcfcrt & lcquitur Ripa tn d.i. Lucius , num.4 

1 1 Qnint6&:vliin)oalij4omilTis,tdcclaratur nopro- 
ccdcre,qfi tcrtarnr inuicem fubftituit, vulgariter,pi>- 
pil!aritcr,&pcr fidcicomminum: nam tunccontinct 
lidcicommillariara, Imo.Aicx. lal.Ripa, &alijcum- 
muniter in d.LLucius , faciunt dida per Bar.in l.qua>- 
rcbatur.fFde milit.tcftam.& in LCcnturio. ff. cod. 
Circa hancquintam & vltimara dcclarationccon 

1 3 tingit dc tribus dubitarc,& prira^: f An ex quocopu 
latiuctcfbtorrcciproc^ liiblUiuic vuigariicr, pupiL 
larita,& pcr fidcicommillum, an ad hoc vt pouit fuc 
ccdi cx hac fubflitutionc, fit ncccdariii.quod concur- 
rantfimulvulgaris , pupiliaris, &fidc.-icommilIaria, 
cumad vcritatem copulatiux rcquiratur cuncurtus 
omnium copubiorum.Lli ii.vtcdi piures. ffdccond. 
inftit.& $.li plurcs conditioncs, Inllir.dc iixrcd.inflit. 
&iat)irtmcpcr laf in l.j.lf dc iuli& iurc. 

Dicasq jcd non.quia liccr ca vci ba copiilatiuc lint 
proLita,tti dcbcc rcloiui in diliuiiclam.vc pcrindc lit , 
acli tcflatordixillct, &cosinuiccm fubfticuo vulga- 
ritcr,aurpiipiliaritcr,aut pcr fidcicummiiltim, fccun 
dum caius luos.i[a iiptab\|i[cr dctcrminat Bart.in Lli 
Titio.frdc vfufruclcg.qucra fcquitur Maria.Soc.iun. 
inconf. 1 iS.num. t.cum fcq.vol ). &rattucll,quiaqii 
copulacadit intcrincopallibilia rcloluiturindiliun- 
.^m,vt ibi pcr l^r.&6oci.& ahos in L;.lf dc rcb.dub. 
fcddciureccrtum cilcas lubftoncslimulcllcincom- 
pallibiloj.ergo dida copitla rcluluitur in difiundam. 

14 Sccundodubitatur, tAnHanreiftareciprocafub- 
ftiiutioncfic formara, vidclicctinuiccfubftituovul- 
garitcr,pupillaritcr,&pcrfidcicommiirum, an fidci- 
coAiimillb llaiira litlucuspoft adiiam hxrcditatcm, 
an pbll morrem primi muricntis cx fubftitutis. nara 
cum lcg«ta omnia & lidcicommilla, quibus dics adie 
£bus non cft, dcbrantur ftatim adita h.Trcditaie.l.om 
nia.fr.delcg.i.l.j.vbil'aa.dcCaft.&Soci.fF.dccondir. 

• ;6«: dcmoiift.& Liii omnibus.ff.de rcg.iur. vndccum in 
ifla lubftituiioucnulUis fucritadicc>usdics, fcd lim- 
pUciccrdidum fiiir, cusinuiccfubftituo, vulgariter, 
|)upiliaiicct,&^cr fidcicommiUumjicquitiu' quod 



videcurftatimdcbcripoftadiram hxrediratemt noa 
oipe&ico mortis tcmporc. 

Dicas q> in caiii propolito fidcicommiflarix fubfM 
tuttoni cli locus poft mortcm primi nioricnris: nam 
quando teftaior fubftiruitdclccdcnribus vulgaritcTt 
pupillari ter,& pcr lidctcommilliira, hxc verba inteiw 
prctantur , vt vul{;aris habeat iocum non adita hcre» 
ditatctpupillarit vcrb, li lit lu-rcs & dcccdac in pupil- 
larixtatc: fidcicommiilaria vcro, filirh.Trcs&dccc- 
xlacpoft pupillarcm ^tatcm.itadictint Cyn.in l.prcci- 
bus.C.dciinpub.& ali|slubftit. loan.dclmulainlre- 
cufarcJ.Titius. ft".ad TrchcL Soci.in conf 1 90. voLi. 
& in fpccie cafus noftri, MarixSoc.iun.in d.c6f 1 iS. 
num. 8. cum fcq. vol. j. vbi probat cx veris rarionibus 
hancconclulioncm.qucm vidcrcpotcris,Alcx.in con 
/iLxoS. coL|.lib.6.Iaco.Mcnocii.inconf 9/.num.8. 
& I.& 1.& Alcx.inconLio8.voL6. 

Tcrtib& vlcimb dubitatur, t An Cit in clcdhont 
fubfticucivenircpcrquamfubfticutionemvoluerit } 
Itar.&ibi Dyn.inLreculiirc:f li Tiuns.ft;adTrcbeL& 
idaiiBarr. inLCcnturio. vcrlicgiiartbprinapalitcr 
quxraff.dc vulg.& pupiL dicitq> cftinele&ionefub- 
ftiruti vcnirc, }>crcuani lubfficucioncm voluerit, cx 
%'ulgari in calu luotcx pupiliari in cafu luo,li pcrlonx 
patiancur,quod pupil]ariscuprehendatur.& fi ex iliis 
dircd^is vcnirenoiit. tiicvcnirepoterit perfideicom- 
inif1ariam,criam aducnictccafu wlgaris, vcl pupilla- 
ris fubftitiuionis. Idcm tcncc GuiLBencd.in c.Rainu- 
tiuSjtn maceriabrcuiloqux, num.io.cxcradcccftain. 
Corn.inconf I 58.^11.4.^0^3. vbiaichancellemagis 
cocm opinionem.& in conf 1 1 S.nu. 1 4.voL4.Barth. 
Soci.in conf.io.nu. 1 i.voLj.Ruin.in conf 9 1 .num.4. 
voLi. vbi atteftatur liac cilccommuncm opinioncm. 
& Marcus An tonius Natca in conf j p j.mi. 3 .voL 1. 

I Subjlitutlo Imfkrribus per militem faffa , an dicatwr in 
yticqtie dircQa. 

C A P. XL 

, Hdmb qufritur, f An fialiquisfttmiles, 
' qui imparibus lubftiiuat: nunquid.qin 
i & puberi dircilo lubftiruere pot poft 
I aditam hxrcditatcm.ccnlcatur pcr hac 
rcciprocam vtriquc prctcr vulgarcm di 
redoeo cafu fubftituillc } In hocquxlitocondufiu^ 
proccdcndo dicasex mctc Poiiti in traChtu fubftitti- 
tionii,tn marcria rcciprocx,in lccundoquxlitoquin 
ti quxliti principalis, nec no ex men tc Ripx in d.LI.a 
cius, nu. 1 9. quodin liacrcciprocap;r inilitcm fii^la 
nonc5tincturpupillaris cx partcpupilli, nccdircifht 
milinris ex parte puberis. & ratio cft,quia vnadeter- 
rainacioplura relpiciens dcrcrminabilia, eaparifbr» 
mitcrrcfpiccrc&dcrerminarc<lcbct.Liam liociurc. 
iT.dcvulg.&pupiLfubftir. lld hxcrcciprocafubftitu- 
tio per miliicm fadla rcfpicit pubcrcm & impuberc: 
crgo cos f qualitcr relpicere &dctcrmi n.irc dct»ct.f«l 
^ concincacur pupilLiris cx parce impaberis , & dite- 
ila milicaris cx partc pubcris , lublhturio pariformi- 
cernoadccerminaC) quoniara pcrmilicarem lolum 
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in honis milicis , pcr pupilUrc vcr^> in vniucrfum fuc- 
cct^iiur.pcrillam militi.pcrhicpupiUo: illacddciu- 
rcfpi-dali.hxcclciurccommuni, crgohrc rcciproca 
has fubftoncs non contincbir.confimutur hfc ratio. 

Ad hoc vt dicarur rcciproca oportct <ju6d cadcm 
fubftitutioin pcrfonam omnium corrcipcdiuctur, 
quod non dlct fi in pcrfona impubcris iit pupllaris , 
inpcrfonapubcrisdircifbi mihtaris , quiapcr dircdi 
miiitatc fucccditur tcftatori &in cius bonjs.d.I.Ccn- 
tiirio, pcr piipillarc vcro fucccditur pupillo & in cius 
bonis,Inftir.cod.in prin.&iiccum reciproca non rcci 
procctrc(]^>cdu pcrfonarum, qmbusfucccditur, ncc 
refpcihi bonoru , nccrcipcclu numinis ipfius fub(U- 
tutionis, fcquimrquodhxcfubititucio noncontinc- 
bicpupillarcra&dircdam milicarcm, quxconclulio 
prooacur pcr tcx.in I.in cclUmcto. C dc milicccllatn. 

S V M M>4 I^I y M. 

I SnbfStnth rec}proca,^uibHs verbii condpiatnr. & 

C A P. XIL 

l N fexto prindpali qufncoitfcilicetqui- 
bus vcrbis rcciproca fubfticutio fiac ? 
Bar.ind.i.Lucius,num.4. vult.quod liac 
primo pcr hxc verba , vos inuiccm (ub- 
(Htuo , vt probatur in d.1. Lucius, in d l. 
H hoc iure,in I.qui plurcs,& in Lcoh^rcdi.^.qui difcre 
tas, &in $.quipatrcm.fT'.cod.inI.hTrcdttatc,&inI.in 
icftamcnto.Cac miht.tcIL & hoc c(l indubitati iuris. 

Sccund6 vult , f quod fiat pcr hxcalia verba, vtcr 
corum viucc , lurres e(lo.I.Ticius & Scius , cum Lfeq. 
fTde hxred.inllituen. & 1.(1 fiindum fub condicionc. 
$.his verbis. ff dc Icg.j. 

Tcrciodctcrminar, t<iu6tl fiat hisvcrbis,Tirius& 
Mfuius inuiccm inftituti & fubltituti, mihi hxrcdcs 
e(toteJ.cu in tc(lamcnto.$.hxc vcrba.(I^dc hxr.inftit. 

Quarto&vltimococludit, tqu<VI fiatpcr hxc vcr 
ba, Vos hxrcdcs meos indituo, &: li quis vcftrum de- 
cedcritjvolo boiu raea ad alium deucntre, (cu pcrue. 




nire.& cu Bar.ibi tranfcunt Alcx.Iaf Rip & alij cora- 
munttcr, &anteeos(tiitopinioGuiI.&racioclLquia 
vcrbum,dcucnirc,(cupcrucnirc,cllcommunc,Bal.in 
Lfi.Cdc facrof ecclc. & cradut DocLin d I.Ccnturio, 
& in cCi patcr , dc tctUm.in 6. ergo concinecdircdas 
& obliquas fubdicucioncs.igicur hxc c(l rcciproca 
fublhcucio. Probjturconfcqucntia.quiarcgulacft,^ 
quando fub vnica coccpnonc vcrboru plurcs funt re- 
ciproC7fubftitutioncs,illarcciproca.ippeIlatur: fcd 
fub hac (ublbtutionc hilcc verbis coccpta continetur 
dircChi vulgarts,& fidcicommillaria (ub(liturio,crgo 
dicitur rcciproca. Et iiota, q^continet fidcicommK^ 
(ariam, quia mixta cft cum compcdiofa , proat tradit 
Guido Pap.T in conC 117. incip.Falcona Nlaylbucrix. 
& iu cft concludcdum, licct Rayn.in d.LLucius, cura 
quocranfit Alberic.in rub.dldcvulg. &pupiL in tra- 
<iatu rcciprocx, tcn^ac hanccflc fidcicommiflariam 
fublUcarioncm , pcr tex. in Lfideicom. $.hafc vcrba.fE 
dc lcg. j .nec non pcr LLucius.$.fiha, pcr Lhxredibus. 
$.fi.& pcr Lhxrctlcs mci. $.cum ita. (Tad Trebcl. nam 
dii^a iura non obdant: quia licct probcnt verba,dcuc 
nioifcu pcrucnio, pofleellcobhqua : camc cxalijsiu- 
ribus probatur cllc ctiam vcrba dirc<fla, vc condat cx 
cRainuti us, i n verbo, perucniat, cum glof dc tcdam. 
ex Lha:red.& ibi Bar.C dc hxred.in(li t.& cx Lfi ita fue 
rit.fr.dc lcg. i . & (ic ex omnibus iun(f}is conftat mani- 
fcftilTlmc, cllcvcrbacommunia, qux vtriquc conue- 
niunt:nam(ub(litutiopcrverbum commune fz£tx 
coniinctdirc^s& fideicomraidarias fubftitutiono 
fuotcmpote, vtcftcommunis opi.dcquapcrDo^fl. 
in d.I.Ccnturio . crgo cum hx fuoftitutioncs in cafu 
noftro rcciproccntur , non eftdubium quod appcUa- 
li dcbcc rcciprocafubfticurio. 

C A P. XIIL 

' N fcprimo&vlrimoquxficoprincipali.fci- 
iicccquado&quaccnus cxpircc,dicas quod 
aucqu9rimusdevulgari,& cuncdicaspro- 
ucdixiintraClacu vul^ris fub(titutionis : 
Auc dc pupillari, & tunc Ihniliccr dicas, prouc dixi tn 
maceria pupillaris fubftiturionis . 
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V E N E T I I S, 

Apud loanncm Baptiftam NatoHnum, fumptibus Damiani Zcnarij. 
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